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PREFACE 


TO  THB 


SECOND    EDITION, 


A  Second  Edition  of  this  Treatise  has  long  been  delayed  by  the 
pressure  of  professional  engagements,  and  by  the  changes  effected  in 
the  criminal  l&ws  during  several  successive  sessions  of  Parliament 
It  has  of  course  been  an  object  that  it  should  embrace,  as  far  as 
possible,  the  Statutes  of  consolidation  and  improvement,  for  which 
the  country  is  so  much  indebted  to  the  able  and  judicious  exertions 
of  Mr.  Peel* 


"  The  crime  of  high  treason  was  not  originally  included  in  the 
plan  of  this  Work,  on  account  of  the  great  additional  space  which  the 
proper  discussion  of  that  important  subject  would  have  occupied ; 
and  because  prosecutions  for  that  crime,  happily  not  frequent,  are 
always  so  conducted  as  to  give  sufficient  time  to  consult  the  highest 
authorities."  These  reasons,  which  were  given  in  the  Preface  to  the 
First  Edition,  have  still  been  allowed  to  operate  ;  and  the  crime 
of  high  treason  is  not,  therefore,  one  of  the  subjects  discussed  in  the 

«2 


VI  PREFACE. 

following  pages.  The  law  upon  all  other  indictable  offences  will,  it 
is  hoped,  be  there  found  in  an  appropriate  arrangement:  and  a 
chapter  or  book  upon  the  law  of  Evidence  in  criminal  prosecutions, 
which  formed  a  part  of  the  original  plan  of  the  Work,  has  now  been 
supplied  by  the  kind  assistance  of  my  friend,  Mr.  E.  Vaughan 
Williams,  whose  professional  attainments  abundantly  assure  the 
value  of  the  addition. 


Wm.  OLDNALL  RUSSELL. 


ys  /«»,  Jffly,  1826. 


PREFACE 


TO  THE 


THIRD    EDITION. 


In  preparing  this  Edition  for  the  Press,  the  system  adopted  by 
the  Author  has  been  followed  as  nearly  as  could  be;  and  the 
Statutes  and  Cases  have  been  introduced  in  a  manner  similar  to  that 
which  the  Author  himself  pursued  in  preparing  the  second  edition. 

It  has  been  the  object  to  render  the  Work  as  complete  and 
accurate  a  collection  of  the  Law  upon  the  subjects,  of  which  the 
Book  professes  to  treat,  as  was  practicable. 

The  new  statutory  provisions  have  been  inserted  at  length  from 
the  statutes  themselves;  and  the  cases  have  been  introduced  in 
such  a  manner,  as,  it  is  hoped,  may  afford  a  clear  view  both  of  the 
facts  and  of  the  decision  in  each  case.  Particular  attention  has 
been  paid  to  this  point,  in  order  to  render  the  work  useful  on 
occasions  where  a  question  suddenly  arises  in  the  course  of  a  trial, 
or  where  there  may  not  be  the  means  of  referring  to  the  Reports 
from  which  the  cases  are  taken. 

Some  cases,  collected  by  myself,  have  been  inserted  in  the  Work, 
and  such  are  marked,  "  MSS.,  C.  S.  G." 

Where  any  point  of  law  has  seemed  to  call  for  any  remark,  it  has 
been  thought  better  not  to  insert  the  observations  upon    it  in 
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the  Text,  but  to  place  them  in  Notes ;  and  these  Notes,  for  the 
purpose  of  distinguishing  them  from  the  Author's,  have  the  initials 
C.  S.  G.  at  the  end  of  them. 

In  order  to  render  the  Book  more  complete,  separate  Indexes  of 
Contents,  Statutes,  and  Cases  have  been  made  for  each  Volume. 
The  Index  of  Contents  in  the  second  Volume  being  a  general 
Index  to  both  Volumes. 

Being  desirous  to  introduce  Lord  Denman's  bill  for  amending 
the  Law  relative  to  Incompetency  of  Witnesses  arising  from  Interest, 
I  altered  the  order  of  the  Chapters  in  the  Book  of  Evidence,  and 
placed  the  Law  relative  to  Accomplices  in  a  separate  section,  in  the 
hopes  that  I  might  by  that  means  be  enabled  to  introduce  it  in  the 
last  section  of  the  Book ;  and  I  have  to  regret  that  those  hopes 
have  been  disappointed. 

It  was  hoped  that  this  Edition  would  have  been  published  at 
a  considerably  earlier  period ;  but  that  has  unfortunately  been 
prevented  by  unforeseen  circumstances.  I  feel  assured,  however, 
that  every  due  allowance  will  be  made  for  any  delay  that  has  arisen 
from  those  bodily  and  mental  sufferings,  which  it  has  been  my  lot 
to  undergo,  whilst  the  work  was  passing  through  the  press. 

CHARLES  S.  GREAVES. 

1,  Harcourt  Buildings,  Temple, 
July  11/ A,  1843. 
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44.  c.  92.     Offenders  escaping  to 

Ireland,  &c.  417 

45.  c  92.     Admiting  to  Bail  417 
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ADDENDA. 


Where  a  man  was  indicted  for  shooting  at  his  wife  with  intent  to  ?*&*  7* 
murder  her,  and,  previous  to  the  commencement  of  his  trial,  he  applied 
to  the  Judge  to  know  whether  his  wife  was  to  be  produced  as  a  witness 
for  the  prosecution,  stating  that  her  presence  was  necessary  for  his 
interests ;  the  counsel  for  the  prosecution  stated  that  he  should  not  call 
her ;  and  the  Judge  told  the  prisoner  that  although  she  was  a  competent 
witness  against  him,  yet  her  presence  was  not  indispensable.  The  pri- 
soner was  defended  by  counsel,  who  set  up  for  him  the  defence  of 
insanity.  The  prisoner,  however,  objected  to  such  a  defence,  asserting 
that  he  was  not  insane ;  and  he  was  allowed  by  the  Judge  to  suggest 
questions  to  be  put  by  his  Lordship  to  the  witnesses  for  the  prosecution 
to  negative  the  supposition  that  he  was  insane ;  and  his  Lordship  also,  at 
the  request  of  the  prisoner,  allowed  additional  witnesses  to  be  called  on 
his  behalf  for  the  same  purpose.  They,  however,  failed  in  showing  that 
the  defence  was  an  incorrect  one,  and,  on  the  contrary,  their  evidence 
tended  to  establish  it  more  clearly,  and  the  prisoner  was  acquitted  on 
the  ground  of  insanity.     (Reg.  v.  Pearce,  9  C.  &  P.  667.) 

Note  (a)  for  "  Reg."  read  "  Rex."  P«ge  1 1. 

To  note  (*)  add  "  see  1  Burr.  R.  600."  Pt««  ™- 

If  no  adultery  has  actually  been  committed,  but  the  goods  of  the  hus*  *****  ^3. 
band  are  removed  from  the  house  by  the  wife  and  the  intended  adulterer, 
with  an  intent  that  the  wife  should  elope  with  him,  this  taking  of  the 
goods  is,  in  point  of  law,  a  larceny.  If  a  wife  elope  with  an  adulterer, 
who  takes  her  clothes  with  them,  it  is  a  larceny ;  and  it  is  as  much  a 
larceny  to  steal  her  clothes,  which  are  her  husband's  property,  as  it 
would  be  to  steal  anything  else  that  is  his  property.  If,  on  the  trial  of 
a  man  for  larceny,  the  jury  are  satisfied  that  he  took  any  of  the  prosecu- 
tor's goods,  there  then  being  a  criminal  intention,  or  there  having  been 
a  criminal  act  between  the  prisoner  and  the  prosecutor's  wife,  the  jury 
ought  to  convict,  even  though  the  goods  were  delivered  to  the  prisoner 
by  the  prosecutor's  wife;  but  if  the  jury  should  think  that  the  prisoner 
took  away  the  goods  merely  to  get  away  the  wife  from  the  husband  as  a 
friend  only,  and  without  any  reference  to  any  connexion  between  the 
prisoner  and  the  wife,  either  actual  or  intended,  they  ought  to  acquit. 
{Beg.  v.  ToUett,  1  C.  h  Mars.  112,  Coleridge,  J.) 

Where  three  persons  were  jointly  indicted  for  maliciously  wounding,  P*g«  28. 
and  it  appeared  that  two  of  them  first  attacked  and  wounded  the  prose- 
cutor, and  the  third  did  not  come  up  until  after  one  of  the  first  two  had 
gone  away,  and  then  kicked  the  prosecutor  whilst  he  was  on  the  ground 
struggling  with  the  other ;  it  was  held  that  the  two  who  jointly  assaulted 
the  prosecutor  and  wounded  him,  might  be  found  guilty  either  of  the 
felony  or  of  an  assault  only,  but  that  the  third  must,  under  the  circum- 
stances, be  acquitted  altogether.  (Reg,  v.  M'Phane,  1  C.  &  Mars.  212, 
Tindal,  C.  J.) 

Where,  upon  an  indictment  against  Tuckwell  for  stealing  thirty  sove-  P*g«  30- 
reigns  in  a  dwelling-house,  and  against  Perkins  for  inciting  him  so  to  do, 
it  appeared  that  Perkins  let  Tuckwell  into  his  master's  hou?e  on  a  Satur- 
day afternoon,  and  concealed  him  there  during  the  night,  in  order  that 
vol*  l  a 
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he  might  rob  the  house ;  and  on  the  Sunday  morning  Perkins  left  the 
house  in  pursuance  of  a  previous  arrangement,  and  Tuckwell  in  his  ab- 
sence stole  the  money  out  of  the  master's  cash-box ;  it  was  held  that 
Perkins  was  properly  indicted  as  an  accessory  before  the  fact,  as  the 
crime  was  not  commenced  when  he  left  the  premises.  {Reg.  v.  Tuckwell, 
1  C.  &  Mars.  215,  Coleridge,  J.) 
Page  40.  Where  an  indictment  charged  that  Loose  a  certain  vessel,  on  a  certain 

voyage  on  the  high  seas  being,  feloniously  did  cast  away,  with  intent  to 
prejudice  certain  persons.  And  that  the  prisoner  before  the  said  felony 
was  committed  did  feloniously  incite,  move,  aid,  counsel,  hire,  and  com- 
mand Loose  the  said  felony  in  manner  and  form  aforesaid  to  do  and 
commit;  and  it  was  objected  that  the  indictment  was  not  properly 
framed  as  an  indictment  for  a  substantive  offence  within  the  7  Geo.  4, 
c.  64,  8.  9,  and  as  the  principal  had  not  been  convicted  the  accessory 
before  the  fact  could  not  be  tried ;  the  Court  overruled  the  objections, 
and,  upon  a  case  reserved,  the  Judges  held  the  indictment  sufficient. 
(Reg.  v.  Wallace,  1  C.  &  Mars.  200.) 
Page  44.  To  note  (dd)  add  "  But  this  decision  seems  to  be  overruled  by  Rex  v. 

Solomons,  R.  &  M.  C.  C.  R.  292." 
Page  48.  Note  (n)  dele  "  Wickham  "  and  insert  "  Crossley." 

Page  49.  To  note  (p)  add  "  See  Reg.  v.  Nott,  2  vol.,  p.  673." 
Pago  50.  Under  the  6  &  7  Wm.  4,  c.  86,  s.  20,  the  father  of  a  child,  if  required 
by  the  registrar  within  forty-two  days  after  the  birth  is  bound  to  inform 
the  registrar  of  the  particulars  required  by  the  act,  and  if  he  refuse  such 
information  he  is  indictable  for  a  misdemeanor.  (Reg.  v.  Price,  11 
A.  &  E.  727.) 
Page  58.  In  the  last  marginal  note  for  "  inj perfected  "  read  "perfected." 

Page  82.  The   observations  in  note  (b)  are  very  much  strengthened  by  the 

following  case : — The  first  count  charged  the  prisoners  with  uttering  a 
counterfeit  sixpence  to  A.,  and  on  the  same  day  uttering  another  to  B. ; 
second  count  for  uttering  to  C. ;  and  third  count  for  uttering  to  D.  The 
prisoners  were  in  a  town  together  all  the  day  in  question,  and  in  the 
evening  quitted  a  public-house  together,  having  first  changed  their 
clothes  for  the  purpose  of  disguise.  Each  of  them  uttered  three  bad 
sixpences,  made  in  the  same  mould,  and  of  the  same  metal,  to  shopkeepers 
living  within  a  short  space  of  each  other,  and  the  prisoners  were  found 
together  immediately  afterwards  with  counterfeit  money  on  their  persons, 
but  there  was  no  proof  that  they  were  together  at  either  of  the  utterings. 
There  were  other  facts  to  show  a  community  of  purpose.  On  these  facts, 
Erskine,  J.,  at  first  called  on  the  counsel  for  the  prosecution  to  elect  as 
to  which  of  the  prisoners  he  intended  to  proceed  ;  but  it  was  contended 
that  if  the  prisoners  jointly  provided  themselves  with  the  coin  for  utter- 
ing, and  shared  the  proceeds  afterwards,  they  were  jointly  guilty  of  each 
act  of  uttering ;  that  in  misdemeanor  there  being  no  accessories,  the  acts 
which  would  make  them  accessories  before  the  fact  in  felony  made  them 
principals  on  this  charge,  and  that  at  all  events  one  of  them  could  be 
convicted  of  the  two  utterings  on  the  same  day,  and  the  other  for  the 
single  uttering,  of  which  he  was  guilty,  on  one  of  the  other  counts. 
Erskine,  J.,  then  directed  the  trial  to  proceed,  and  in  summing  up  told 
the  jury  that  if  two  persons,  having  jointly  prepared  counterfeit  coin, 
planned  the  uttering,  and  went  on  a  joint  expedition,  and  uttered,  in 
concert,  and  by  previous  arrangement,  the  different  pieces  of  coin,  then 
the  act  of  one  would  be  the  act  of  both,  though  they  might  not  be  proved 
to  be  actually  together  at  each  uttering.  It  might  be  different,  if  having 
possession  of  the  counterfeit  coin  they  shared  it  between  them,  and  each 
went  his  own  way,  and  acted  independently  of  the  other.  If  they  thought 
they  were  acting  in  concert  in  the  utterings  charged,  they  should  convict 
on  the  whole  indictment.     If  they  thought  they  were  uttering  indepen- 
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dently  of  each  other  they  might  convict  one  of  the  two  titterings  on  the 
first  count,  and  the  other  on  the  other  counts.  {Reg.  v.  Hurse,  2  M.  & 
Rob.  360.) 

Add  to  note  (f)  «  See  Reg.  v.  Williams,  1  C.  &  Mars.  259."  Page  83. 

An  accessory  before  the  fact  to  a  felony  committed  on  the  high  seas,  Page  104. 
within  the  jurisdiction  of  the  Admiralty,  may  be  indicted  and  tried  at 
the  Central  Criminal  Court,  by  virtue  of  the  7  Geo.  4,  c.  64,  s.  9,  and 
the  4  &  5  Wm.  4,  c  36,  s.  22,  although  the  person  charged  as  the  prin- 
cipal offender  has  not  been  "  committed  to  or  detained  in"  the  gaol  of 
Newgate  for  his  offence.  {Reg.  v.  Wallace,  1  C.  &  Mars.  200.  All 
the  Judges  on  a  case  reserved.) 

In  note,  for  "  &  Tyrw."  read  «  2  Tyrw."  Page  110. 

Where  a  police  officer  was  offered  1000/.  to  assist  a  party  in  obtaining  Page  154. 
possession  of  a  ward  of  the  Court  of  Chancery,  who  had  a  fortune  of 
6000/.,  and  who  afterwards  married  such  party,  Lord  Eldon,  C,  said 
"  the  endeavour  to  bribe  a  man  to  commit  an  offence  is  itself  a  very 
serious  offence,  and  the  person  who  made  that  offer  may  not  be  aware  of 
his  danger."    (Wade  v.  Broughton,  3  Ves.  &  B.  172.) 

Where,  on  the  trial  of  an  action  brought  to  recover  the  amount  of  an  Page  176. 
attorney's  bill,  in  which  there  was  a  plea  of  maintenance,  it  appeared 
that  Jesus  College,  Oxford,  had  given  notice  to  set  out  tithes  in  kind  to 
all  the  owners  of  old  inclosures  in  the  parish  of  Tredington,  who  had,  as 
far  as  living  memory  went,  paid  certain  sums  of  money  in  lieu  of  tithes 
for  the  old  inclosures,  and  that  at  a  meeting  of  the  owners  of  such  old 
inclosures,  it  was  agreed  by  them  that  they  should  defend  any  suit  or 
suits,  which  should  be  instituted  by  Jesus  College,  to  enforce  the  payment 
of  tithes,  and  that  the  expenses  of  such  defence  should  be  paid  by  the 
owners  in  proportion  to  their  interests,  as  ascertained  by  the  poor  rate ; 
the  owners  considering  that  if  Jesus  College  should  succeed  in  one  suit  as 
to  any  part  of  the  old  inclosures,  that  would  invalidate  the  payments  as  to 
all;  and  Jesus  College  afterwards  filed  seven  bills  in  the  Exchequer, 
and  commissions  were  issued  for  the  examination  of  witnesses  in  each 
suit,  and  depositions  taken  in  all  the  suits ;  but  in  one  suit  a  greater 
number  of  depositions  than  in  any  other,  and  which  related  to  there 
having  been  no  payment  of  any  tithe  for  the  old  inclosures,  and  there 
being  a  distinction  in  this  respect,  as  far  as  living  memory  went,  between 
the  old  and  the  new  inclosures ;  and  these  depositions  by  consent  had 
been  used  in  all  the  suits ;  and  nine  issues  having  been  directed  to  be 
tried,  and  the  jury  having  retired  to  consider  their  verdict  in  the  first, 
it  was  agreed  that  the  verdicts  in  the  other  issues  should  be  entered 
according  to  the  finding  of  the  jury  in  the  first ;  but  such  jury  was  dis- 
charged without  finding  any  verdict,  and  decrees  were  afterwards  made, 
establishing  some  of  the  moduses  and  quashing  others  ;  it  was  held  that 
the  agreement  to  defend  the  suits  was  not  maintenance ;  for,  although  the 
payments  were  not  the  same  per  acre,  and  although  the  interest  in  each 
payment  was  separate,  yet  all  the  owners  of  the  old  inclosures  had  an 
interest  in  supporting  the  moduses  over  all  the  old  inclosures,  and,  con- 
sequently, the  agreement  was  not  officiously  entered  into  in  order  to 
defend  the  suits.  {Findon  v.  Parker,  Worcester  Spr.  Ass.  1843,  Wight- 
man,  J.)  And  the  Court  of  Exchequer,  in  T.  T.,  1843,  held,  upon  a 
rule  to  show  cause  why  a  nonsuit  should  not  be  entered,  that  this  ruling 
was  correct. 

The  true  construction  of  the  9  Geo.  4,  c.  31,  s.  22,  is  not  that  the  Page  187. 
party,  in  order  to  be  deprived  of  the  benefit  of  its  provision,  must  have 
known  at  the  time  when  he  contracted  the  second  marriage,  that  the 
first  wife  had  been  alive  during  the  seven  years  preceding,  but  that  to 
bring  him  within  that  provision,  he  must  have  been  ignorant  during  the 
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whole  of  those  seven  years  that  she  was  alive.  (Reg.  v.  CuUen,  9  C.  ft 
P.  681,  Patteson,  J.) 
Page  187.  Where  it  appeared  that  the  prisoner's  first  wife  had  left  him  sixteen 
years,  and  the  second  wife  proved  that  she  had  known  him  for  nine 
years  living  as  a  single  man,  and  that  she  had  never  heard  of  the  first 
wife,  who  appeared  to  have  been  living  seventeen  miles  from  where  the 
prisoner  resided,  Cresswell,  J.,  held  that  the  prisoner  was  entitled  to  be 
acquitted  under  the  proviso  in  sec.  22.  (Reg.  v.  Jones,  1  C.  &  Mars. 
614.) 
^  213.        Text,  second  line  from  the  top,  for  "Anderson,"  read  "  Alderson." 

See  the  5  &  6  Vict.  c.  1 13,  which  enacts,  that  all  marriages  theretofore 
had  and  celebrated  in  Ireland,  by  Presbyterian  and  other  Protestant 
dissenting  ministers  and  teachers,  or  those  who,  at  the  time  of  such 
marriage,  had  been  such,  shall  be  of  the  same  force  as  if  such  marriages 
had  been  solemnized  by  clergymen  of  the  United  Church  of  England 
and  Ireland. 
Page 213.        Wherein  an  action  for  criminal  conversation,  it  appeared  that  the 
plaintiff  had  been  married  to  his  wife  at  the  office  of  the  British  con- 
sulate at  Beyrout,  in  Syria,  in  March,  1834,  by  a  missionary  clergyman 
of  the  United  States,  one  attached  to  what  in  those  States  was  known 
as  the  Episcopalian  Sect — the  Church  of  England  in  this  country, — and 
the  marriage  was  celebrated  according  to  the  forms  of  the  Church  of 
England,  and  the  parties  lived  together  for  two  years  afterwards ;  Lord 
Abinger,  C.  B.,  held  the  marriage  sufficiently  proved  for  the  purpose  of 
the  cause ;  but  the  the  Court  of  Exchequer  have  granted  a  rule,  on  the 
ground  that  the  marriage  was  invalid,  and  suspended  their  judgment  till 
the  House  of  Lords  have  decided  Reg.  v.  Carroll  and  Reg,  v.  Millis, 
(Catherwoodv.  Caslon,  1  C.  &  Mars.  431.) 
Page  213.        As  to  evidence  of  a  marriage  in  Scotland,  see  Rex  v.  Dent,  MSS., 

C.  S.G.,  vol.  2,  p.  811. 
Page  217.  Where  upon  an  indictment  against  the  prisoner  for  bigamy,  in  marry- 
ing A.  Taylor,  his  first  wife,  Ann  Gooding,  being  then  alive,  an  examined 
copy  of  the  certificate  of  the  marriage  of  the  prisoner  and  Sarah  Ann 
Gooding  was  produced ;  Maule,  J.,  held  that  the  prisoner  must  be  ac- 
quitted v  there  being  no  evidence  to  explain  the  circumstances  of  the 
difference  in  the  name  of  the  first  wife,  as  described  in  the  indictment, 
and  in  the  certificate,  and  no  evidence  to  show  that  the  first  wife  was 
known  by  both  names.  (Reg.  v.  Gooding,  1  C.  &  Mars.  297.) 
Pig©  257.  Where  in  an  action  for  libel,  published  in  "  The  Leicester  Herald  and 
Midland  Counties  Advertiser,'1  a  certified  copy  of  the  declaration  from 
the  stamp-office  was  put  in,  in  which  the  title  of  the  paper  was  stated  to 
be  "  The  Leicester  Herald  and  Midland  Counties  Advertiser,"  and  the 
intended  place  of  publication,  "  No.  23,  Charles  Street,  in  the  parish  of 
St.  Margaret,  in  the  borough  of  Leicester ;"  and  a  paper  was  offered  in 
evidence,  which  agreed  with  that  in  the  stamp-office  declaration,  but 
the  place  of  publication  was  stated  to  be  "  at  the  corner  of  Charles  Street 
and  Hadfield  Street,  in  the  parish  of  St.  Margaret,  in  the  borough  of 
Leicester ;"  Lord  Denman,  C.  J.,  held  that  the  evidence  of  identity  was 
sufficient,  and  that  the  paper  might  be  given  in  evidence.  (Baker  v. 
Wilkinson,  1  C.  &  Mars.  399.)  It  afterwards  appeared  that  the  house 
at  which  the  paper  was  published,  which  was  at  the  corner  of  Charles 
Street  and  Hadfield  Street,  was  No.  23,  Charles  Street. 
Page  263.         Note  (*)  add,  "  Baylis  v.  Lawrence,  1 1  A.  &  E.  920.  S.  P.  and  New- 

ion  v.  Rowe,  in  C.  P.,  T.  T.,  1843.  S.  P."  ♦ 

Page  270.  The  4  &  5  Vict.  c.  56,  s.  2,  after  reciting  the  7  &  8  Geo.  4,  c.  30, 
4  &  5  Vict.  *•  8»  enacts,  that  "  from  and  after  the  commencement  of  this  act,  if  any 
c  56,  •.  2.   person  shall  be  convicted  of  any  of  the  said  offences  hereinbefore  last 
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specified,  whether  as  principal,  or  as  principal  in  the  second  degree,  or 
as  accessory  before  the  fact,  such  person  shall  not  be  subject  to  any 
sentence,  judgment,  or  punishment  of  death,  but  shall,  instead  of  the 
sentence  or  judgment  in  and  by  the  said  act  hereinbefore  last  recited, 
ordered  to  be  given  or  awarded  against  persons  convicted  of  the  said 
last  mentioned  offences,  or  any  of  them  respectively,  be  liable,  at  the 
discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  any  term 
not  less  than  seven  years,  or  to  be  imprisoned  for  any  time  not  exceeding 
three  yea^8.,, 

Sec.  4  enacts,  that  "  in  awarding  the  punishment  of  imprisonment  for 
any  offence  punishable  under  this  act,  it  shall  be  lawful  for  the  Court 
to  direct  such  punishment  to  be  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction ;  and  also  to  direct  that  the  offender 
shall  be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such 
imprisonment,  whether  the  same  be  with  or  without  hard  labour,  not 
exceeding  one  month  at  any  one  time,  and  not  exceeding  three  months 
in  any  one  year,  as  to  the  Court  in  its  discretion  shall  seem  meet." 

The  6  &  7  Vict.  c.  10,  reciting  the  7  &  8  Geo.  4,  c.  30,  s.  8,  and  the  a  &  7  Vict 
4  &  5  Vict,  c  56,  8.  2,  and  that  doubts  have  arisen  whether  such  c  10. 
offenders  were  liable  under  the  provisions  of  the  4  &  5  Vict.  c.  56,  s.  2, 
to  be  transported  beyond  the  seas  for  the  term  of  their  natural  lives, 
enacts,  that  "  from  and  after  the  passing  of  this  act,  if  any  person  shall 
be  convicted  of  any  of  the  offences  hereinbefore  in  the  said  act  first  above 
recited  specified,  such  person  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  the  term  of  the  natural  life 
of  such  person,  or  for  any  term  not  less  than  seven  years,  or  to  be  im- 
prisoned, with  or  without  hard  labour,  for  any  time  not  exceeding  three 
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Upon  an  indictment  under  the  7  &  8  Geo.  4,  c.  30,  s.  8,  for  riotously  Page  270. 
and  tumultuously  assembling  together  and  beginning  to  demolish  a 
house,  the  jury  cannot  convict  unless  they  are  satisfied  that  the  prisoners 
intended  to  leave  the  house  no  house  at  all  in  fact ;  for  if  they  intended 
to  leave  it  still  a  house,  though  in  a  state  however  dilapidated,  they  are 
not  guilty  of  the  offence.  To  have  left  off  the  work  of  devastation  with- 
out interruption  would  lead  to  the  inference  that  the  prisoners  did  not 
intend  to  destroy  the  house;  but  even  if  they  were  interrupted,  the 
question  still  remained,  what  was  their  ultimate  intention  ?  If  they  had 
been  some  time  at  their  work  of  ruin  before  they  were  interrupted,  it  is 
for  the  jury  to  say,  looking  to  the  nature  of  the  things  which  they  had 
destroyed,  whether  their  purpose  was  to  demolish  the  house  itself.  (Reg. 
v.  Adams,  I  C.  &  Mars.  299,  Coleridge,  J.)  Since  the  4  &  5  Vict.  c.  65, 
s.  2,  an  indictment  for  riotously  demolishing  a  house  ought  to  conclude 
"  against  the  form  of  the  statutes ;"  and  if  it  do  not,  it  is  bad  upon  de- 
murrer, and  in  such  a  case  the  prisoner  may  demur,  and  plead  over  to 
the  felony  at  the  same  time.     (Reg.  v.  Adams,  supra.) 

If  rioters  destroy  a  house  by  fire  this  is  a  felonious  demolition  of  it   Page  271. 
within  the  7  &  8  Geo.  4,  c.  30,  s.  8,  and  the  persons  guilty  of  such  an 
offence  may  be  conVicted  on  an  indictment  founded  on  that  enactment, 
and  need  not  be  indicted  for  arson*.     (Reg.  v.  Harris,  1  C.  &  Mars,  661. 
Reg.  v.  Simpson,  1  C.  &  Mars.  669,  Tindal,  C.  J.,  Parke,  B.,  and  Rolfe, 

B) 

Where  a  house  was  demolished  by  rioters  by  means  of  fire,  which  was 
lighted  before  one  o'clock  in  the  night,  and  there  was  no  evidence  to 
show  that  the  prisoner  was  present  at  the  time  when  the  house  was  set 
on  fire,  but  it  was  proved  that  he  was  there  between  two  and  three 
o'clock  whilst  the  house  was  burning,  and  whilst  the  mob,  who  set  it  on 
fire,  were  still  there ;  it  was  held  that  the  prisoner  was  properly  con- 
victed as  a  principal.     For  although  it  was  possible,  if  this  had  been  an 
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indictment  for  burning  the  house,  that  the  prisoner  could  not  have  been 
convicted  as  a  principal,  yet  this  was  an  offence  under  an  enactment  that 
made  it  felony  if  persons  riotously  and  tumultuously  assembled  together 
to  the  disturbance  of  the  public  peace,  and  when  so  assembled  destroyed 
a  house ;  therefore  it  was  not  simply  the  fact  of  destroying  a  house  by 
fire,  but  it  was  the  combined  fact  of  riotously  assembling  together  and 
whilst  the  riot  continued,  demolishing  the  house.  Now  to  make  a  party 
guilty  of  that,  he  must  be  shown  to  be  one  of  those  who  were  present  at 
the  offence.  But  as  it  was  not  only  the  burning,  but  also  the  riotously 
assembling  together,  the  whole  of  the  prisoner's  conduct  on  that  day  was 
left  to  the  jury ;  and  it  was  distinctly  left  to  them  that  unless  they  were 
satisfied  that  the  prisoner  had  by  his  language  excited  the  mob  to  the 
act  which  was  the  subject  matter  of  the  inquiry,  and  afterwards  been 
present  at  it,  he  was  not  guilty.  {Reg.  v.  Simpson,  1  C.  &  Mars.  669, 
Tindal,  C.  J.,  Parke,  B.,  and  Rolfe,  B.) 

Where  on  an  indictment  under  the  7  &  8  Geo.  4,  c.  30,  s.  8,  for 
feloniously  demolishing  a  house,  it  appeared  that  some  of  the  prisoners 
set  fire  to  the  house  itself,  and  that  others  carried  furniture  out  of  the 
house  and  burnt  it  on  the  gravel  walk  in  front  of  the  house,  the  jury 
were  directed  that,  in  order  to  convict  the  latter,  they  must  be  satisfied 
that  they,  being  on  the  spot  at  the  time,  were  taking  such  steps  in  the 
transaction  that  they  might  be  said  to  have  encouraged  and  assisted,  and 
by  their  acts  to  have  aided  and  abetted,  in  the  object  and  design  of 
destroying  the  house.  (Reg.  v.  Harris,  1  C.  &  Mars.  661,  Tindal,  C.  J., 
Parke,  B.,  and  Rolfe,  B.) 

Page  271.  Upon  an  indictment  on  the  7  &  8  Geo.  4,  c.  38,  s.  8,  for  riotously  and 
feloniously  demolishing  a  house,  it  is  a  sufficient  demolishing  of  the 
house  if  it  be  so  far  destroyed  as  to  be  no  longer  a  house ;  and  the  fact 
that  the  rioters  left  the  chimney  standing  will  make  no  difference. 
(Reg.  v.  Langford,  1  C.  &  Mars.  602,  by  all  the  Judges.) 

The  7  &  8  Geo.  4,  c.  30,  s.  8,  not  having  given  any  definition  of  what 
shall  be  a  riot  within  the  meaning  of  that  enactment,  the  common  law 
definition  of  a  riot  must  be  resorted  to,  and  in  such  a  case,  if  any  one  of 
her  Majesty's  subjects  be  terrified,  this  is  a  sufficient  terror  and  alarm  to 
substantiate  that  part  of  the  charge,  (ibid.) 

If  persons  riotously  assemble  and  demolish  a  house,  realty  believing 
that  it  is  the  property  of  one  of  them,  and  act  bond  fide  in  the  assertion 
of  a  supposed  right,  this  will  not  be  a  felonious  demolition  of  the  house 
within  the  7  &  8  Geo.  4,  c.  30,  s.  8,  even  though  there  be  a  riot,  (ibid.) 

Page  283.  To  note  (u)  add  "  The  6  Geo.  4,  c.  4,  is  extended  for  five  years  by  the 
2  &  3  Vict.  c.  74." 

Page  285.  In  order  to  support  an  indictment  against  a  person  for  refusing  to  aid 
and  assist  a  constable  in  the  execution  of  his  duty  in  quelling  a  riot,  it  is 
necessary  to  prove  :  first,  that  the  constable  actually  saw  a  breach  of  the 
peace  committed  by  two  or  more  persons :  secondly,  that  there  was  a 
reasonable  necessity  for  the  constable  calling  upon  other  persons  for  their 
assistance  and  support ;  and  lastly,  that  the  defendant  was  duly  called 
upon  to  render  his  assistance,  and  that  without  any  physical  impossibility 
or  lawful  excuse,  he  refused  to  give  it;  and  whether  the  aid  of  the 
defendant,  if  given,  would  have  proved  sufficient  or  useful,  is  not  the 
question  or  the  criterion.  (Reg.  v.  Rrown,  1  C.  &  Mars.  314,  Alderson, 
B.) 

Page  294.        See  Reg.  v.  Brown,  supra. 

Page  322;  To  note  (z)  add  "  but  see  Fell  v.  Knight,  8  M.  &  W.  269,  where  this 
case  was  doubted  as  respects  the  tender  of  a  reasonable  sum  of  money 
for  entertainment  being  unnecessary." 

Page  323.         Last  line  but  one  of  text  read  "  1 14"  instead  of  "  1 17." 

Page  338.        Where  an  indictment  in  the  ordinary  form  stated  that  there  was  a 
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common  highway  used  by  all  the  subjects,  &c,  he.,  and  that  a  certain 
part  of  the  said  highway  called  Guavas  Quay  was  out  of  repair.  Guavas 
Quay  was  a  quay  of  ancient  date,  built  of  considerable  height  against 
some  houses  and  fish  cellars,  which  it  supported  against  the  sea.  It  was 
considerably  above  high  water,  and  of  breadth  scarcely  sufficient  for  a 
small  fish  cart  to  pass  along  it  It  had  been  built  by  the  proprietors  of 
the  cellars.  The  quay  was,  in  fact,  a  thick  wall  of  solid  masonry,  and  the 
surface  of  the  quay  was  composed  of  large  pieces  of  granite,  mortared 
together,  and  had  been  used  by  persons  going  on  foot  and  on  horseback, 
and  with  small  fish  carts  at  such  times  as  the  sands  were  impassable. 
The  surface  had  never  been  repaired  as  a  way,  and  the  wall  bad  been 
several  times  in  living  memory  washed  away,  and  rebuilt  by  the  owners 
of  the  cellars  by  subscription.  Two  or  three  years  before  the  indictment 
the  sea  had  washed  away  a  considerable  portion  of  the  quay,  leaving  a 
gap  which  completely  broke  off  the  communication ;  and  the  indictment 
was  preferred  for  not  rebuilding  that  part  of  the  wall,  and  restoring  the 
communication.  Maule,  J.,  held  that  upon  the  language  of  this  indict- 
ment the  defendants  were  entitled  to  be  acquitted.  In  ordinary 
language  this  could  not  be  said  to  have  been  at  the  time  of  the  default, 
a  highway  which  the  public  were  prevented  from  conveniently  using  for 
want  of  due  reparation  and  amendment.  It  was  at  one  time,  at  most,  a 
wall  or  embankment,  on  the  top  of  which  there  was  a  road  ;  and  what- 
ever might  be  the  duty  of  the  parish  as  to  a  road  so  in  existence  and 
requiring  repair,  the  inhabitants  of  the  parish  were  not  defaulters  on  this 
evidence.  The  interruption  of  the  passage  was  not  from  the  want  of 
repair,  but  from  the  sea  having  washed  away  the  wall  or  embankment, 
and  there  was  no  longer  any  thing  for  them  to  repair ;  and  they  were 
not  liable  to  rebuild  the  wall.  (Reg.  v.  Inhabitants  of  Paid,  2  M.  &  Rob. 
307.) 

Add  to  note  (t)  Reg.  v.  Jones,  12  A.  &  E.  684.  Page  340. 

The  5  &  6  Wm.  4,  c.  50,  s.  23,  which  provides  that  no  road  "  made  or  Page  353. 
hereafter  to  be  made  "  shall  be  deemed  a  highway,  which  a  parish  shall 
be  liable  to  repair  unless  certain  proceedings  shall  have  been  taken,  must 
have  a  reasonable  construction,  and  cannot  be  considered  to  extinguish 
roads  already  public  by  dedication  ;  otherwise,  almost  all  roads  not  being 
immemorial,  however  important  and  public,  would  become  extinguished ; 
the  term  "  made"  as  used  in  the  act,  therefore,  applies  to  a  road  formed 
or  made,  but  not  completely  dedicated  by  use  or  otherwise  at  the  passing 
of  the  act ;  but  roads  dedicated  at  that  time  are  out  of  the  operation  of 
the  act.  It  does  not  therefore,  apply  to  a  road,  which  had  been  extin- 
guished by  an  award  under  an  inclosure  act  in  1784,  but  subsequently 
used  by  the  public  and  repaired  by  a  tithing.  (Reg.  v.  Westmark,  2 
M.  &  Rob.  305,  Maule,  J.) 

Where  an  indictment  against  a  township  for  not  repairing  part  of  a  page  357. 
highway  situate  within  the  township,  averred  that  "  the  inhabitants  of 
the  said  township  from  time  whereof  the  memory,  &c.,  have  repaired 
and  amended,  and  been  used  and  accustomed  to  repair  and  amend,  and 
still  ought  to  repair  and  amend  all  common  and  public  highways  situate 
within  the  township,  used  for  all  the  liege  subjects  of  the  realm  to  go, 
return,"  &c. ;  after  a  verdict  of  guilty  it  was  moved  in  arrest  of  judgment 
that  it  charged  the  township  with  a  customary  liability  to  repair  all  roads 
within  it,  whereas  it  ought  to  have  charged  a  liability  to  repair  all  roads 
within  it,  "  which  but  for  the  custom  would  be  repairable  by  the  parish." 
But  the  Court  of  Queen's  Bench  held  that  although  those  words  had  of 
late  years  been  introduced  ;  they  were  not  necessary :  where  they  were 
introduced  they  put  the  township  prima  facie  in  the  same  position  as  a 
parish ;  and  if  the  defendants  meant  to  assert  that  any  individuals  were 
liable  to  repair  the  road  in  question,  ratione  tenurce  or  otherwise,  (if  it 
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could  be)  they  must  plead  that  matter  specially  ;  but  where  those  words 
were  omitted  and  the  defendants  pleaded,  not  guilty,  it  became  incumbent 
on  the  prosecutor  to  prove  that  the  township  was  liable  to  repair  all 
roads  within  it;  which  might  be  if  there  were  none  repairable  by 
individuals :  but  if  the  defendants  could  show  that  there  were  any  so  re- 
pairable, they  would  negative  the  custom  as  being  laid  too  largely.  It 
was  a  question  of  evidence,  and  not  of  pleading;  and  in  truth  the 
words  in  question  were  introduced  within  living  memory  for  the  very 
purpose  of  avoiding  a  failure  which  frequently  happened  by  reason  of 
the  custom  laid  being  larger  than  the  evidence  warranted.  Neverthe- 
less the  custom  may  be  laid  as  in  the  present  indictment,  if  no  roads 
in  the  township  are  repairable  by  individuals  other  than  the  inhabi- 
tants at  large.     {Reg.  v.  the  Inhabitants  of  Heage>  2Q.fi.  R.  128.) 

Page  361.  Where  an  indictment  charged  that  the  defendant  erected  a  gate  across 
a  certain  road  "  leading  from  the  township  of  Detton"  "  unto  the  town 
of  Cleobury  Mortimer,"  and  it  appeared  that  the  gate  was  erected  across 
that  part  of  the  highway,  which  was  situate  in  the  township  of  Detton  ; 
Coleridge,  J.,  held  that  the  indictment  was  not  supported,  as  the  words 
"  from*'  and  "  to"  excluded  the  termini.  {Reg.  v.  Botfield,  1  C.  h  Mars. 
151.) 

Page  366.  Where  an  indictment  for  non-repair  of  a  highway,  stated  that  the  in- 
habitants of  a  tithing  from  time  immemorial,  had  been  used  and  accus- 
tomed to  repair  the  said  highway,  and  the  way  in  question  had  been  set 
out  as  a  private  road  and  a  drift- way  under  an  inclosure  act  in  1784,  for 
the  use  of  the  adjoining  owners,  who  were  directed  to  repair  it ;  and  the 
award  under  a  power  in  the  act  extinguished  all  ways,  both  public  and 
private,  not  set  out  in  it.  The  way  had  been  publicly  used  before  the 
inclosure,  and  since  had  been  repaired  occasionally  by  the  tithing,  and 
been  used  to  a  great  extent  by  the  public.  It  was  objected,  that  what- 
ever might  be  the  facts  as  to  the  use  and  repair  by  the  tithing  before 
and  since  the  inclosure,  the  award  extinguished  the  road  as  a  public 
way  for  some  time  at  least,  and,  therefore,  the  allegation  of  immemorial 
user  and  liability  to  repair  was  not  supported  ;  and  Maule,  J.,  held  that 
the  indictment  clearly  failed  on  the  facts.  {Reg.  v.  Westmark,  2M.& 
Rob.  305.) 

Where  an  indictment  for  the  non-repair  of  a  highway,  in  the  parish 
of  Wingfield,  alleged  that  the  defendant  was  liable  by  reason  of  the 
tenure  of  certain  lands  in  the  said  parish,  and  it  was  shown  that  the 
defendant  occupied  a  farm  called  Midway,  and  that  the  occupiers  of  that 
farm  had  for  a  long  series  of  years  repaired  the  road  ;  but  Midway  farm 
was  made  up  of  lands  lying  in  Wingfield  and  three  other  parishes,  in 
two  of  which  there  was  part  of  the  same  road,  also  repaired  by  the 
occupier  of  the  farm ;  Rolfe,  B.,  left  it  to  the  jury  to  say  whether  the 
liability,  if  proved,  was,  in  respect  of  the  part  of  the  farm  which  lay  in 
Wingfield,  to  repair  the  road  in  Wingfield  ;  and  told  them  they  must  be 
satisfied  that  the  liability  was  in  respect  of  that  part  only,  in  order  to 
convict  under  this  indictment.  If  the  liability  was  a  liability  to  repair 
the  road  passing  through  the  three  parishes  by  reason  of  one  joint  oc- 
cupation of  the  whole  farm,  the  defendant  must  be  acquitted.  {Reg.  v. 
Mizen,  2  M.  &  Rob.  382.) 

Where  on  an  indictment  against  the  inhabitants  of  a  township  for  not 
repairing  a  highway,  evidence  of  reputation  was  offered  on  behalf  of  the 
defendants,  to  show  that  the  owners  of  certain  land  adjoining  the  road 
were  bound  to  repair  ratione  tenures  all  the  road  in  question,  except  a 
small  part  of  it ;  Maule,  J.,  held  that  evidence  of  reputation  could  not 
be  admitted  to  establish  a  liability  to  repair  ratione  tenures,  that  liability 
being  a  matter  of  a  private  nature.  {Reg.  v.  Wavertree,  2  M.  &  Rob. 
353.     See  the  reporter's  note,  ibid.) 
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The  ground  upon  which  Pattesoo,  J.,  refused  to  order  the  costs  to  be  Page  374. 
paid  by  the  parish,  in  Reg.  v.  Chedworth,  was,  that  the  jury  found  that  note  (6). 
the  road  indicted  was  not  a  highway.     (Per  Lord  Denman,  C.  J.,  in  the 
argument  in  Reg.  v.  Pembridge,  Hil.  T.  1843,  MSS.  C.  S.  G.) 

And  it  has  been  held  in  several  other  cases,  that  where  the  parish  are 
acquitted  on  the  ground  that  the  road  indicted  is  not  a  highway,  the 
Court  has  not  jurisdiction  to  award  costs  under  the  5  &  6  Win.  4,  c.  50, 
s.95.  (Reg.  v.  ChaUicombe,  2  M.  &  Rob.  311,  note,  Maule,  J.  Reg. 
v.  Paul,  2M.&  Rob.  307,  Maule,  J.  Reg.  v.  Minster,  ibid,  310,  Gur- 
ney,  B.) 

So  a  Judge,  who  tries  an  indictment  for  non-repair  at  Nisi  Prius, 
after  a  removal  by  certiorari,  has  no  jurisdiction  to  award  costs  under 
that  section.     (Reg.  v.  Paul,  supra.) 

Where  an  indictment  for  the  non-repair  of  a  highway  was  removed  Page  375. 
by  certiorari,  from  the  crown  side  at  the  assizes  by  the  prosecutor  and 
tried  at  the  assizes  on  the  civil  side,  it  was  held  that  the  Judge  who 
tried  the  case  might,  under  the  5  &  6  Wm.  4,  c.  50,  s.  98,  award  the 
costs  to  the  prosecutor,  on  the  ground  that  the  defence  was  frivolous  and 
vexatious,  and  that  he  might  also  certify  for  the  special  jury,  that  tried 
the  indictment,  under  the  6  Geo.  4,  c.  50,  s.  34.  (Reg.  v.  Pembridge, 
Hil.  T.,  1843,  MSS.,  C.  S.  G.,  overruling  Reg.  v.  Preston,  2  M.  & 
Rob.  137.) 

An  attachment  may  be  issued  against  the  defendants  for  non-payment 
of  costs  in  such  a  case,  and  the  prosecutor  is  not  bound  to  proceed  under 
the  5  &  6  Wm.  4,  c.  50,  s.  96,  for  their  recovery.  (Reg.  v.  Pembridge, 
E.  T.,  1843.) 

Where  on  an  indictment  for  a  nuisance,  in  building  a  wharf  in  the  Page  381. 
navigable  river  Itchen,  it  appeared  that  the  wharf  was  built  between 
high  and  low  watermark,  and  projected  over  a  portion  of  the  river  on 
which  boats  formerly  passed ;  and  for  the  defence,  it  was  shewn  that, 
before  the  erection  of  the  wharf,  there  was  no  means  of  unloading  trading 
vessels  in  the  river,  except  by  lightening  them  in  the  middle  of  the 
stream,  and  then  getting  them  at  high  water  on  to  the  mud  between  high 
and  low  watermark ;  but  since  the  erection  of  the  wharf,  such  vessels 
had  been  unloaded  at  it,  and  thus  the  centre  of  the  river  was  kept  clear, 
and  the  general  navigation  was  improved.  Wightman,  J.,  left  it  to  the 
jury  to  say  whether  the  wharf  itself  occasioned  any  hindrance  or  im- 
pediment whatever  to  the  navigation  of  the  river  by  any  description  of 
vessels  or  boats ;  and  told  them  that  they  were  not  to  take  into  consi- 
deration the  circumstance  that  a  benefit  had  resulted  to  the  general 
navigation  of  the  river  by  the  mid-channel  being  kept  clear.  (Reg.  v. 
Randall,  1  C.  &  Mars.  496.) 

A  corporation  aggregate,  or  a  railway  company,  are  liable  to  be  indicted   Page  386. 
for  the  non-repair  of  bridges  which  it  is  their  duty  to  repair.     (Reg.  v. 
Birmingham  and  Gloucester  Railway  Company,  9  C.  &  P.  469.     Parke, 
B.,  and  the  Court  of  Queen's  Bench  afterwards  decided  the  same  point 
in  the  same  case  upon  demurrer.) 

Where  on  an  indictment  for  not  repairing  a  highway,  next  adjoining    Page  387. 
to  each  end  of  West  Warmley  bridge,  in  the  county  of  Gloucester,  it 
appeared  that  the  bridge  was  built  before  the  43  Geo.  3,  c.  59 ;  and  it 
conveyed  the  turnpike  road  at  a  level  from  Bristol  to  Marshtield,  between 
!|  parapet  walls  over  a  stream  of  water ;  which  at  the  place  where  West 

Warmley  bridge  crossed  it,  was  confined  between  banks,  which  prevented 
its  overflowing  the  adjacent  land  in  the  winter,  when  the  water  averaged 
two  feet  and  a  half  in  depth ;  but  the  stream  was  never  dry  at  any  time  of 
the  year ;  Cresswell,  J.,  told  the  jury  that  if  they  were  satisfied  that  this 
structure  was  a  bridge,  their  verdict  must  be  for  the  crown.  If  it  had 
been  erected  for  the  convenience  of  the  public  in  passing  over  the  stream 
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of  water,  it  was  a  county  bridge,  and  rendered  the  county  liable  to  repair 
it,  though  the  bridge  might  not  have  been  necessary  for  the  convenience 
of  the  public  when  it  was  built.  {Reg.  v.  Inhabitants  of  Gloucestershire, 
1  C.  &  Mars.  506  ) 

Page  406.  To  note  (nri)  add  a  reference  to  Reg.  v.  Wavertree,  2  M.  &  Rob.  353, 
supra. 

Page  413.  a  magistrate  residing  within  a  poor  law  union,  is  only  a  guardian  ex 
officio,  under  the  Poor  Law  Amendment  Act,  while  he  is  acting  as  such 
guardian.  Where,  therefore,  two  magistrates  made  an  order  of  filiation 
under  the  2  &  3  Vict.  c.  85,  upon  the  complaint  of  the  guardians  of  the 
Teesdale  Union,  and  both  the  magistrates  resided  within  the  Teesdale 
Union,  and  were,  therefore,  guardians  ex  officio  of  it,  and  one  of  them  was 
a  rated  inhabitant  of  a  township  within  the  Teesdale  Union ;  but  not  that 
in  favour  of  which  the  order  was  made ;  one  of  the  magistrates  had  on 
other  occasions  acted  as  a  guardian  ex  officio,  but  neither  had  acted  as 
guardian  in  anything  respecting  this  matter ;  it  was  held  that  the  order 
was  good.     (Reg.  v.  Cant,  1  C.  &  Mars.  521.     All  the  Judges.) 

Page  416.  It  is  a  misdemeanor  at  common  law  to  aid  a  person  to  escape  from 
custody,  though  he  be  confined  under  the  remand  of  the  commissioners 
for  the  relief  of  insolvent  debtors,  and  not  on  any  criminal  charge.  (Reg. 
v.  Allan,  1  C.  &  Mars.  295,  Erskine,  J.,  and  Wightman,  J.) 

Page  432.        Add  to  the  note,  "See  also  the  7  &  8  Geo.  4,  c.  33,  s.  3." 

Page  447.  The  Judge,  before  whom  a  prisoner  is  tried  for  returning  from  trans- 
portation, has  power  to  order  the  county  treasurer  to  pay  the  prosecutor 
the  reward  under  the  5  Geo.  4,  c.  84,  s.  22.  (Reg.  v.  Emmons,  2  M.  & 
Rob.  279,  Coleridge,  J.) 

Page  468.  A  gaoler  has  no  right  to  detain  the  body  of  a  person  who  died  in 
prison  for  any  debts  due  to  himself.  Where,  therefore,  a  gaoler  refused 
to  deliver  up  the  body  of  a  person,  who  had  died  while  a  prisoner  in 
execution  in  his  custody,  to  the  executors  of  the  deceased,  unless  they 
would  satisfy  certain  claims  made  against  the  deceased  by  the  gaoler, 
the  Court  of  Queen's  Bench  issued  a  mandamus,  peremptory  in  the  first 
instance,  commanding  that  the  body  should  be  delivered  up  to  the  exe- 
cutors.    (Reg  v.  Fox,  2  Q.  6.  R.  247.) 

And  a  gaoler  is  indictable  at  common  law  for  detaining  the  body  of  a 
person  who  has  died  in  gaol  in  order  to  compel  the  payment  of  certain 
claims  made  by  the  gaoler.  An  indictment  stated  that  a  prisoner  had 
died  in  gaol,  and  that  the  body  remained  in  gaol  in  the  possession  of  the 
defendant,  then  being  gaoler ;  that  the  executors  requested  him  to  deliver 
up  the  body  to  them,  and  suffer  them  to  take  it  away,  in  order  that  they 
might  bury  it ;  that  it  thereupon  became  the  defendant's  duty  to  deliver 
up  the  body  ;  but  that  he  refused  to  do  so  ;  that  defendant  unlawfully, 
and  in  abuse  of  his  office,  without  legal  authority  or  excuse,  and  against 
the  will  of  the  executors,  detained  the  body  a  long  time  in  gaol,  to  wit, 
from,  &c,  until,  &c,  when  defendant  unlawfully  and  indecently,  &c, 
buried  the  body  without  any  rite  of  Christian  burial,  or  any  funeral  cere- 
mony or  observance,  in  a  place  not  being  a  consecrated  burial  ground, 
or  a  customary  or  fit  place  for  burial,  (to  wit)  a  yard  of,  and  within  the 
precincts  of,  the  gaol.  The  second  count  alleged  a  refusal  to  deliver  up, 
&c.,  unless  the  executors  would  account  with  the  defendant  concerning 
certain  claims  of  money,  which  he  pretended  to  have  against  the  de- 
ceased's estate,  and  pay  the  defendant  what  should  appear  due  ;  that  the 
defendant  wrongfully  detained,  &c,  under  pretext  of  such  claims,  the 
executors  not  accounting,  &c.,  until,  &c.,  when  he  buried,  &c.  Maule, 
J.,  said,  at  the  close  of  the  case,  that  the  notion  of  a  gaoler  being  autho- 
rised to  detain  a  dead  body  on  account  of  pecuniary  claims  was  a  mistake, 
and  that  a  gaoler  doing  so  was  guilty  of  a  misconduct  in  his  public  cha- 
racter, for  which  he  was  liable  to  prosecution.   (Reg.  v.  Scott,  2Q.B.  R. 
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248.)  It  is  said  that  it  was  contended  that  some  necessary  allegations 
were  wanting  in  the  indictment,  but  the  report  does  not  state  what  they 
were ;  nor  does  it  state  that  any  opinion  was  pronounced  upon  them ;  but 
it  was  agreed  that  the  defendant  should  enter  into  recognizances  to 
appear  for  judgment  when  called  upon. 

Add  to  note  (m),  after  Rex  v.  Long,  "  The  same  point  was  decided  in  Page  472. 
Reg.  v.  Lawrence,  Gloucester  Spr.  Ass.,  1843,  by  Wightman,  J.") 

Where  one  count  charged  that  the  prisoner,  being  big  with  a  female  Page  487. 
child,  "did  bring  forth  the  same  alive"  and  then  in  the  usual  manner 
alleged  the  murder  of  the  child  by  choking  it  with  a  handkerchief;  and 
another  count  charged  the  murder  in  the  same  way  of  a  certain  illegiti- 
mate child,  "  then  lately  before  born  of  the  body  "  of  M.  T.,  and  there 
was  strong  evidence  to  prove  that  the  child  had  been  wholly  produced 
alive  from  the  prisoner's  body,  and  that  she  had  strangled  it,  but  it  was 
also  clearly  proved  by  the  surgeon,  who  examined  the  body  of  the  child, 
that  it  must  have  been  strangled  before  it  had  been  separated  from  the 
mother  by  the  severance  of  the  umbilical  cord,  and  the  surgeon  further 
stated  that  a  child  has,  after  breathing  fully,  an  independent  circulation 
of  its  own,  even  while  still  attached  to  the  mother  by  the  umbilical  cord, 
and  that  in  his  judgment  the  child  in  question  had  breathed  fully  after  it 
had  been  wholly  produced,  and  had  therefore  an  independent  circulation 
of  its  own  before  and  at  the  time  it  was  strangled,  and  was  then  in  a  state 
to  carry  on  a  separate  existence.  Erskine,  J.,  directed  the  jury,  that  if 
they  were  satisfied  that  the  child  had  been  wholly  produced  from  the 
body  of  the  prisoner  alive,  and  that  the  prisoner  wilfully  strangled  the 
child  after  it  had  been  so  produced  and  while  it  was  alive,  and  while  it 
had,  according  to  the  evidence  of  the  surgeon,  an  independent  circulation 
of  its  own,  he  was  of  opinion  that  the  charge  in  the  said  counts  was  made 
out,  although  the  child,  at  the  time  it  was  so  strangled,  still  remained 
attached  to  the  mother  by  the  naval  string.  The  jury  found  the  prisoner 
guilty  ;  and,  upon  a  case  reserved,  the  Judges  held  the  conviction  right. 
(Reg  v.  Trilloe,  1  C.  &  Mars.  650.) 

In  note  (qq)  after  G.  add  "  S.  C.  1  C.  &  Mars.  164."  Page  488. 

Where  upon  an  indictment  for  murder  by  drowning,  by  the  deceased  Page  489. 
slipping  into  the  water  in  endeavouring  to  escape  from  an  assault  made 
with  intent  to  murder  or  rob,  it  appeared  that  the  body  was  found  in  a 
river,  and  it  bore  marks  of  violence,  but  not  sufficient  to  occasion  death, 
which  appeared  to  have  been  caused  by  drowning,  and  there  were  marks 
of  a  struggle  on  the  bank  of  the  river ;  Erskine,  J.,  told  the  jury  that 
a  man  might  throw  himself  into  a  river  under  such  circumstances  as 
rendered  it  not  a  voluntary  act,  by  reason  of  force  applied  either  to  the 
body  or  the  mind  ;  and  it  then  became  the  guilty  act  of  him  who  com- 
pelled the  deceased  to  take  the  step.  But  the  apprehension  must  be  of 
immediate  violence,  and  well  grounded  from  the  circumstances  by  which 
the  deceased  was  surrounded  ;  not  that  the  jury  must  be  satisfied  that 
there  was  no  other  way  of  escape,  but  that  it  was  such  a  step  as  a  rea- 
sonable man  might  take.     (Reg.  v.  Pitts,  1  C.  &  Mars.  284.) 

Where  the  first  count  stated  that  the  deceased  was  the  apprentice  of  the  Page  491. 
prisoner,  and  it  was  his  duty  to  provide  the  deceased  with  proper  and 
necessary  nourishment,  medicine,  medical  care  and  attention,  and  charged 
the  death  to  be  from  neglect,  &c.  And  the  second  count  charged  that 
the  deceased  "  so  being  such  apprentice  as  aforesaid,"  was  killed  by  the 
prisoner  by  over-work  and  beating ;  and  the  only  evidence  given  to  show 
that  the  deceased  was  an  apprentice  was,  that  the  prisoner  had  stated 
that  he  was  his  apprentice ;  Patteson,  J.,  held  that  there  was  sufficient 
evidence  to  support  the  second  count,  but  not  the  first.  (Reg.  v.  Crump- 
ton,  1  C  &  Mars.  597.) 

At  the  end  of  note  (b)  add  "  See  Urmston  v.  Newcomen,  4  A.  &  E.  899.*  P*gc  492. 
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Page  505.  Upon  an  indictment  for  murder,  it  appeared  that  the  deceased  had 
been  waylaid  and  assaulted  by  the  prisoner,  and  that  amongst  other 
wounds,  he  was  severely  cut  across  one  of  his  fingers  by  an  iron  instru- 
ment. The  surgeon  urged  him  to  submit  to  amputation  of  the  finger, 
telling  him  that  unless  it  were  amputated,  he  considered  that  his  life 
would  be  in  great  hazard.  The  deceased  refused  to  hare  the  finger 
amputated.  The  surgeon  dressed  it,  and  the  deceased  attended  from  day 
to  day  to  have  the  wound  dressed ;  at  the  end  of  a  fortnight,  however, 
lock-jaw  came  on,  induced  by  the  wound  on  the  finger ;  the  finger  was 
then  amputated,  but  too  late,  and  the  lock-jaw  ultimately  caused  death. 
The  surgeon  deposed,  that  if  the  finger  had  been  amputated  at  first,  he 
thought  it  most  probable  that  the  life  of  the  deceased  would  have  been 
preserved.  It  was  contended  for  the  prisoner  that  the  cause  of  the  death 
was  not  the  wound  inflicted  by  the  prisoner,  but  the  obstinate  refusal  of 
the  deceased  to  submit  to  proper  surgical  treatment.  Maule,  J.,  however, 
was  clearly  of  opinion  that  this  was  no  defence,  and  told  the  jury  that  if 
the  prisoner  wilfully,  and  without  any  justifiable  cause,  inflicted  the  wound 
on  the  party,  which  wound  was  ultimately  the  cause  of  death,  the  pri- 
soner was  guilty  of  murder  ;  that  for  this  purpose  it  made  no  difference 
whether  the  wound  was  in  its  own  nature  instantly  mortal,  or  whether  it 
became  the  cause  of  death  by  reason  of  the  deceased  not  having  adopted 
the  best  mode  of  treatment ;  the  real  question  was,  whether  in  the  end 
the  wound  inflicted  by  the  prisoner  was  the  cause  of  the  death  ?  (Reg.  v. 
Holland,  2  M.  &  Rob.  351.) 

Page  534.        Note  (j)  after  G.  add  "  S.  C,  1  C.  &  Mars.  180." 

Page  540.  To  note  (t)  add  "  See  Rex  v.  Smithies,  5  C.  &  P.  332,  where  the  prisoner 
was  convicted  of  murder  in  causing  a  death  by  setting  fire  to  his  own  house." 

Page  50.  It  has  recently  been  held  that  a  coroner  has  no  jurisdiction  to  hold  an 

inquest,  in  a  case  of  an  accidental  death  where  the  cause  of  death  oc- 
curred out  of  his  jurisdiction,  (i.  e.  in  a  county,  he  being  coroner  for  a 
borough,)  although  the  death  took  place  within  his  jurisdiction.  (Reg. 
v.  The  Great  Western  Railway  Company,  £.  T.  1842.  11  Law,  J., 
N.  S.  Mag.  C.)  But  see  now  the  6  &  7  Vict.  c.  12,  in  the  Appendix  of 
Statutes. 

Page  556.  Where  on  an  indictment  for  the  murder  of  "  a  certain  illegitimate  male 
child  then  lately  before  born  of  the  body  of  the  said  S.  Hogg,"  it  ap- 
peared that  the  child  had  been  destroyed  by  the  prisoner  almost  instantly 
after  its  birth ;  Lord  Denman,  C.  J.,  held,  that  the  description  was 
clearly  sufficient.  The  indictment  described  the  party  murdered  in  the 
only  way  which  under  the  circumstances,  could  have  been  pursued.  It 
was  not  the  case  of  a  party  whose  name  was  unknown,  but  of  one  who 
had  never  acquired  a  name,  and  the  indictment  identified  the  party  by 
showing  the  name  of  its  parent.  (Reg.  v.  Hogg,  2  M.  &  Rob.  380.) 
To  note  (b)  ibid,  add  "See  Reg.  v.  Hicks,  2  M.  &  Rob.  302,  S.  P." 

Page  561.        To  note  (A)  add  "  S.  C,  1  C,  &  Mars.  345." 

Page  563.  A  coroner's  inquisition  merely  alleging,  that  the  deceased  of  the  said 
mortal  shock  "  at  the  parish  aforesaid,  in  the  county  aforesaid,  instantly 
died,"  is  bad.     (Reg.  v.  Brownlow,  11  A.  &E.  119.) 

Page  564.        To  note  (d)  add  "  S.  C,  1  C.  &  Mars.  180." 

Page  565.  Where  there  is  an  inquisition  charging  some  prisoners  with  murder, 
and  an  indictment  charging  the  same  prisoners  and  others  with  murder, 
the  course  is  to  arraign  and  try  all  the  prisoners  on  the  indictment,  and 
those  charged  by  the  inquisition  on  it  also  at  the  same  time.  (Reg.  v. 
Dwyers,  Gloucester  Summer  Assizes,  1842.  cor,  Erskine,  J.) 

Page  571.  Where  an  indictment  stated,  that  the  prisoner  was  delivered  of  a  child 
and  that  she  did,  "by  secretly  disposing  of  the  dead  body"  of  the  child, 
endeavour  to  conceal  the  birth  thereof,  it  was  objected  that  it  was  bad, 
inasmuch  as  it  did  not  specify  the  mode  of  disposing  of  the  body,  and 
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that  the  mode  ought  to  be  stated  in  order  to  enable  the  Court  to  sec 
whether  it  amounted  to  the  complete  disposition  contemplated  by  the 
statute ;  and  Maule,  J.,  expressing  a  strong  opinion  that  the  objection 
was  good,  the  counsel  for  the  prosecution  declined  to  press  the  case,  and 
the  prisoner  was  acquitted.     {Reg.  v.  Hounsell,  2  M&  Rob.  292.) 

On  an  indictment  for  child  murder,  bad  for  not  stating  the  name  of 
the  child,  or  accounting  for  the  omission,  no  conviction  for  concealing 
the  birth  can  take  place ;  for  the  indictment  being  bad  for  its  professed 
purpose  is  bad  altogether.  {Reg.  v.  Hicks,  2  M.  &  Rob.  302.  Coleridge,  J. 
and  Maule,  J.) 

Where  on  an  indictment  for  murder,  it  appeared  that  the  prisoner  Page  573. 
had  placed  her  child  in  a  drawer,  where  it  was  found  locked  up,  the 
drawer  being  opened  by  a  key  taken  from  the  prisoner's  pocket ;  Maule, 
J.,  held  that  the  prisoner  could  not  be  convicted  of  concealing  the  birth, 
as  the  words  "otherwise  disposing  of,"  contemplated  a  final  disposing  of 
the  body,  similar  to  what  takes  place  by  the  act  of  secret  burying.  {Reg. 
v.  Ash,  2  M.  &  Rob.  294  ) 

And  so  where  on  an  indictment  for  endeavouring  to  conceal  the  birth, 
it  appeared  that  the  prisoner  had  placed  the  child  in  a  box  in  her  bed- 
room ;  Rolfe,  B.,  was  clearly  of  opinion  that  the  statute  contemplated 
some  mode  of  disposing  of  the  body  ejusdem  generis,  with  the  preceding 
term  "  burying,*9  as  by  burning,  or  cutting  to  pieces,  &c,  or  by  hiding 
it  in  some  place  intended  for  its  final  deposit.  Here,  it  waa  clear  the 
body  had  been  placed  by  the  prisoner  in  the  box  merely  for  a  temporary 
purpose,  and  with  a  view  to  ultimate  deposit  in  another  place.  {Reg.  v. 
Bell,  2  M.  &  Rob.  294.)  The  same  point  was  again  decided  by  the 
learned  Baron  in  a  similar  way  ;  {Reg.  v.  Halton,  ibid ;  and  afterwards 
by  Maule,  J.,  in  Reg.  v.  Mary  Jones,  ibid.) 

But  where  on  an  indictment  for  murder,  it  appeared  that  the  prisoner  Page  672. 
had  been  suspected  of  being  with  child,  but  had  always  denied  it,  and 
that  after  her  delivery,  she  persisted  in  denying  that  she  had  had  a 
child,  but  upon  a  surgeon,  who  examined  her,  discovering  all  the  symp- 
toms of  recent  delivery,  and  asking  her  what  had  become  of  the  child, 
she  said  it  was  under  the  bed,  but  the  body  of  the  child  was  found 
between  the  bed  and  the  mattrass,  and  the  jury  found  the  prisoner 
guilty  of  concealing  the  birth  of  the  child ;  it  was  objected  that  the 
9  Geo.  4,  c.  31,  s.  14,  only  applied  to  cases  where  the  body  was  either 
secretly  buried  or  disposed  of  in  some  place  of  final  deposit,  and  not  to 
cases  where  there  was  a  hiding  of  the  body  in  a  place  from  which  a 
further  removal  of  the  body  was  contemplated.  And  Reg.  v.  Ash,  2  M. 
&  Rob.  294,  and  Reg.  v.  Bell,  ibid,  were  cited.  But  it  was  held,  upon 
a  case  reserved,  that  the  conviction  was  right.  {Reg.  v.  Goldthorpe, 
1  C.  &  Mars.  335.) 

Sentence  of  death  may  be  recorded,  under  the  4  Geo.  4,  c  48,  against  Page  677. 
a  person  convicted  of  murder,  the  6  &  7  Wm.  4,  c.  30,  s.  2,  providing 
that  "  the  Judge  shall  have  the  same  power  in  all  respects,  as  after  con- 
victions for  other  capital  offences."    {Reg.  v.  Hogg,  2  M.  &  Rob.  380, 
Lord  Denman,  C.  J.) 

Where  an  indictment  for  manslaughter  stated  that  the  prisoners  gave,  page  637. 
administered,  and  delivered  to  M.  A.  divers  large  and  excessive  quan- 
tities of  wine  and  porter,  and  induced,  procured,  and  persuaded  M.  A. 
to  take,  drink,  snd  swallow  the  said  quantities  of  spirituous  liquors  ;  the 
same  being  likely  to  cause  and  procure  his  death,  and  which  the  pri- 
soners then  and  there  well  knew ;  and  that  M  A ,  by  means  of  the  said 
inducement,  procurement,  and  persuasion  took,  drank,  and  swallowed 
the  said  large  quantities  of  spirituous  liquors ;  by  means  whereof  he 
became  greatly  drunk,  &c,  and  whilst  he  was  so  drunk  as  aforesaid,  the 
prisoners  made  an  assault  on  him   and  forced  and  compelled  him  to  go 
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and  put,  placed,  and  confined  him  in  a  cabriolet  and  drove  and  carried 
him  about  therein  for  a  long  time,  and  thereby  shook,  threw,  pulled,  and 
knocked  about  M.  A.,  by  means  whereof  M.  A.  became  mortally  sick :  of 
which  said  large  quantities  of  spirituous  liquors,  and  of  the  drunkenness 
occasioned  thereby,  and  of  the  said  shaking,  &c,  and  the  sickness  oc- 
casioned thereby,  M.  A.  died.     It  appeared  that  the  deceased  was  in 
possession  of  the  goods  of  one  of  the  prisoners  under  a  warrant  from  the 
sheriff,  and  the  three  prisoners  plied  him  with  drink,  themselves  drinking 
freely  also,  and  when  he  was  very  drunk,  put  him  into  a  cabriolet,  and 
caused  him  to  be  driven  about  the  streets,  and  about  two  hours  after  he 
was  put  in  the  cabriolet  he  was  found  dead.     Parke,  B.,  after  directing 
the  jury  to  dismiss  from  their  consideration  that  part  of  the  indictment 
which  alleged  that  the  prisoners  knew  that  the  quantity  of  liquor  taken 
was  likely  to  cause  death,  of  which  there  did  not  appear  to  be  any  evi- 
dence, and  which,  if  proved,  would  make  the  offence  approach  to  murder, 
told  the  jury  that  if  they  were  of  opinion  that  the  prisoners  put  the 
deceased  in  the  cabriolet,  then  the  questions  would  be:  first,  whether 
they  or  any  of  them  were  guilty  of  administering  or  procuring  the  de- 
ceased to  take  large  quantities  of  liquor  for  an  unlawful  purpose ;  or, 
whether,  when  he  had  taken  it,  they  put  him  into  the  cabriolet  for  an 
unlawful  purpose.     If  they  thought  that  the  three  prisoners,  or  one  of 
them,  made  him  excessively  drunk,  to  enable  the  prisoner,  whose  goods 
were  seized,  to  prevent  the  completion  of  the  execution ;  or  if  they  were 
satisfied  that  the  object  of  the  prisoners,  or  any  of  them,  was  otherwise 
unlawful,  and  that  the  death  of  the  deceased  was  caused  in  carrying 
their  unlawful  object  into  effect,  they  must  be  found  guilty.     The  simple 
fact  of  persons  getting  together  to  drink,  or  one  pressing  another  to  do 
so,  was  not  an  unlawful  act ;  or,  if  death  ensued,  an  offence  that  could 
be  construed  into  manslaughter.      Upon  the  first  question  stated,  it 
would  be  essential  to  make  out  that  the  prisoners  administered  the 
liquor  with  the  intention  of  making  the   deceased   drunk,    and   then 
getting  him  out  of  the  house  ;  and  if  that  were  doubtful,  still  if,  when  he 
was  drunk,  they  removed  him  into  the  cabriolet  with  the  intention  of 
preventing  his  returning,  and  death  was  the  result  of  such  removal,  the 
act  was  unlawful,  and  the  case  would  be  a  case  of  manslaughter.     If, 
however,  they  all  got  drunk  together,  and  afterwards  he  was  put  into  the 
cabriolet  with  an  intention  that  he  should  take  a  drive  only,  that  was 
not  an  unlawful  object,  such  as  had  been  described,  and  the  prisoners 
would  be  entitled  to  an  acquittal.     And  to  a  question  put  by  the  jury, 
the  learned  Baron  answered,  that  if  the  prisoners,  when  the  deceased 
was  drunk,  drove  him  about  in  the  cab,  in  order  to  keep  him  out  of 
possession,  and  by  so  doing  accelerated  his  death,  it  would  be  man- 
slaughter.    (Reg.  v.  Packard,  1  C.  &  Mars.  236.) 

Page  664.        N°*e  (c),  for  "  Child's"  read  "  Wild's." 

Pace  674         At  the  end  of  note  (j)  add  "  See  Rex  v.  Lyons,  2  East  P.  C.  c.  15, 
^        '    s.  12,  p.  497. 

Page  988.  Where  an  indictment  for  rape  charged  that  M'Donough  committed 
the  rape,  and  that  the  prisoner  was  present  and  feloniously  aided  and 
assisted  M'Donough  in  the  commission  of  the  said  felony ;  Maule,  J., 
and  Rolfe,  B.,  held  the  indictment  good.  (Reg,  v.  Crisham,  1  C.  & 
Mars.  187. 

Page  689.  The  observations  in  this  note  have  since  been  sanctioned  by  the  fol- 
iio  t(c).  lowing  decision.  Upon  an  indictment  for  rape,  a  witness  was  asked 
whether  the  prosecutrix  made  any  complaint,  and  was  directed  to  answer 
"  yes"  or  "  no,"  and  on  her  answering  "  yes,"  the  witness  was  asked 
whether  the  prosecutrix  named  any  person,  and  the  witness  being  di- 
rected to  answer  "  yes"  or  "  no,"  answered  "  yes."  It  was  then  proposed, 
on  the  part  of  the  prosecution,  to  ask  whose  name  was  mentioned.     It 
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was  objected  that  the  name  was  one  of  the  particulars  of  the  complaint, 
and  the  rule  was,  that  the  fact  of  a  complaint  having  been  made  was 
evidence,  bat  not  the  particulars  of  it.  And  Cresswell,  J.,  held  that  the 
question  ought  not  to  be  put,  adding,  "  I  think  that  the  case  of  Rex  v. 
Wink  is  a  direct  authority  on  the  point ;  but  I  own  that  my  mind  is 
Dot  convinced  as  to  the  latter  part  of  that  case,  as  it  seems  to  me  to  be 
rather  too  refined  a  distinction  to  prevent  the  name  from  being  men- 
tioned, and  yet  permit  it  to  be  asked  whether,  in  consequence  of  what 
was  said,  the  witness  apprehended  a  particular  person.  I  think  you 
ought  not  to  go  so  far  as  that."    {Reg.  v.  Osborne,  1  C.  &  Mars.  622.) 

If  on  an  indictment  containing  counts  for  assaulting  with  intent  to  Page  692. 
ravish,  and  for  a  common  assault,  the  jury  find  the  defendant  guilty  "  of 
the  said  misdemeanor  and  offence,"  he  may  be  sentenced  to  hard  labour, 
for  the  term  misdemeanor  is  nomen  collectivum.     {Rex  v.  Powell,  2  B.  & 
Ad.  75.) 

Where  an  indictment  charged  that  the  prisoner  unlawfully  took  an  Page  709. 
unmarried  girl  under  the  age  of  sixteen  years  out  of  the  possession  and 
against  the  will  of  her  father,  and  it  appeared  that  the  father  was  induced 
to  part  with  the  girl  on  the  false  representation  of  the  prisoner  that  she 
was  to  go  and  live  with  a  lady ;  and  it  was  contended  that  the  charge 
was  made  out,  because  the  consent  of  the  father  having  been  obtained 
by  the  fraudulent  representations  of  the  prisoner,  was  no  consent  at  all ; 
Gurney,  B.,  left  the  case  to  the  jury,  who  convicted  the  prisoner,  and  the 
point  would  have  been  reserved  for  the  consideration  of  all  the  Judges, 
but  the  prisoner  was  convicted  and  sentenced  for  another  offence.  {Reg. 
v.  Hopkins,  1  C.  &  Mars.  254.) 

Where  upon  an  indictment  for  cutting  and  wounding,  it  appeared  that  Pag6  735. 
the  prosecutor  received  a  blow,  and  was  severely  wounded,  and  imme- 
diately robbed  of  his  money,  and  there  was  evidence  that  there  were  two 
persons  present,  but  no  evidence  to  show  which  of  them  struck  the  pro- 
secutor; Coleridge,  J.,  directed  the  jury,  that  if  they  believed  that  the 
prisoner  inflicted  the  wound  on  the  prosecutor  with  an  intent  to  rob  him, 
but  had  at  the  same  time  an  intent  to  do  him  some  grievous  bodily 
harm  in  order  to  effectuute  such  his  intention  of  robbing,  then,  in  point 
of  law,  the  prisoner  ought  to  be  convicted  on  this  indictment,  although 
his  ultimate  object  might  have  been  to  rob  the  prosecutor.  And  that 
even  if  the  prisoner  did  not  with  his  own  hand  inflict  the  wound,  he 
might  be  convicted  upon  this  indictment,  if  the  jury  were  satisfied  that 
the  prisoner  and  the  other  person  were  engaged  in  a  common  purpose  of 
robbing  the  prosecutor,  and  that  the  other  person's  was  the  hand  that  in- 
flicted the  wound.     {Reg.  v.  Bowen,  1  C.  &  Mars.  149.) 

Where  on  an  indictment  for  cutting  and  wounding,  it  appeared  that  PaSe  735. 

the  prisoner  struck  the  prosecutor  on  the  head  with  the  edge  of  an  axe 

and  inflicted  a  cut;  Parke,  B.,  told  the  jury  there  was  no  proof  of  an 

intent  to  maim  and  disable,  as  the  blow  was  aimed  at  the  head  of  the 

prosecutor ;  it  would  have  been  otherwise,  if  it  had  been  aimed  at  his 

arm  to  prevent  him  being  able  to  use  it.  {Reg.  v.  Sullivan,  1  C.  &  Mars. 
2Q9  \ 

To  the  last  note  add  "  See  Reg.  v.  Douglas,  1  C.  &  Mars.  193."p'  p*8«  745. 

If  one  man  strikes  another  a  blow,  that  other  has  a  right  to  defend  Page  756. 
himself,  and  to  strike  a  blow  in  his  defence,  but  he  has  no  right  to  re- 
venge himself;  and  if  when  all  danger  is  past  he  strikes  a  blow  not 
necessary  for  his  defence,  he  commits  an  assault  and  battery.     {Reg.  v. 
Driscoll,  1  C.  &  Mars.  214.     Coleridge,  J.) 

Note  (a)  after  "  Robinson,"  add  "  12  A.  &  E.  672."  r*ge  761. 

An  indictment  for  an  assault  with  intent  to  rob,  which  charges  that  Pa£e  767. 
the  prisoner  in  and  upon  R.  Blantem  feloniously  did  make  an  assault 
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"with  an  intent  the  monies,  goods  and  chattels  of  the  said  R.  B.,  from 
the  person  and  against  the  will  of  the  said  R.  B.,  then  and  there  felo- 
niously and  violently  to  rob,  steal,  take,  &c.,  carry  away,  against  the 
form  of  the  statute,  &c,"  is  good.  (Reg.  v.  Huxley,  1  C.  &  Mars.  596. 
Patteson,  J.,  and  Cresswell,  J.) 

Page  779.        Add  to  note  (*)  "S.  C,  1  C.  &  Mars.  180." 

Page  782.  Where  a  count  in  an  indictment  for  manslaughter  stated  that  the  pri- 
soner made  an  assault  upon  the  deceased,  and  caused  him  to  work  for 
unreasonable  times,  and  beat  him,  by  means  whereof  he  died,  and  a 
surgeon  proved  that  the  deceased  died  of  consumption,  and  that  over- 
work and  ill-usage  might  have  accelerated  the  death,  but  he  could  not 
say  that  it  had  done  so,  and  there  were  bruises  on  the  legs  of  the  de- 
ceased, which  could  not  have  contributed  to  his  death,  and  it  appeared 
that  the  prisoner  had  beaten  the  deceased  with  a  small  cane  about  five 
weeks  before  the  death.  Patteson,  J.,  after  reading  Reg.  v.  Guttridge, 
Reg.  v.  St.  George,  and  Reg.  v.  Phelps,  from  this  edition,  page  780,  781, 
said,  "  1  think  the  prisoner  cannot  be  convicted  of  an  assault.  In  order 
to  convict  a  person  of  an  assault  under  the  1  Vict.  c.  85,  s.  1 1,  it  must  be 
an  assault  which  is  the  subject-matter  of  the  charge,  and  which  is  embo- 
died in  the  felony  charged,  and  which,  but  for  the  circumstances,  would 
be  the  felony.  It  could  never  be  held  that  the  mere  charging  of  an 
assault  in  the  indictment  should  be  sufficient,  because  that  would  include 
cases  of  assault,  which  had  nothing  to  do  with  the  felony  charged.  I 
think  that  no  assault  is  included  in  a  charge  of  manslaughter,  which  does 
not  conduce  to  the  death  of  the  deceased,  although  the  death  itself  be 
not  manslaughter."  (Reg.  v.  Crump  ton,  MSS.  C.S.G.,  1  C.  &  Mars.  597.) 

Page  782.  The  burglariously  breaking  and  entering  a  dwelling  house  with  intent 
to  commit  a  rape,  is  not  a  crime  which  includes  an  assault,  and  therefore 
on  an  indictment  for  such  a  burglary  the  prisoner  cannot  be  convicted  of 
an  assault  under  the  1  Vict.  c.  85,  s.  11.  (Reg.  v.  Watkins,  1  C.  & 
Mars.  264.     All  the  Judges  on  a  case  reserved.) 

Page  792.  Where  a  servant  pretended  to  concur  with  two  persons,  who  proposed 
to  him  to  unite  with  them  in  robbing  his  master's  house ;  and  the  master 
being  out  of  town  the  servant  communicated  with  the  police,  and,  acting 
under  their  instructions,  a  little  after  nine  o'clock  at  night,  let  in  one  of  the 
persons  by  lifting  the  latch  of  a  door,  but  before  that  person  had  taken 
any  property,  he  was  seized  by  the  police,  and  placed  in  confinement. 
And  afterwards  the  servant  went  out  and  fetched  the  second  person,  and 
let  him  in  in  the  same  manner,  and  this  person  was  seized  with  a  basket 
of  plate  in  his  hand,  which  he  had  carried  from  the  kitchen  part  of  the 
way  up  stairs.  Maule,  J.,  and  Rolfe,  B.,  held  that  there  was  no  such 
breaking  as  to  constitute  the  crime  of  burglary,  as  under  the  circum- 
stances the  door  must  be  considered  to  have  been  lawfully  open ;  but 
that  the  one  who  had  taken  the  plate  might  be  convicted  of  stealing  in  a 
dwelling-house,  and  the  other  as  accessory  before  the  fact  to  such  steal- 
ing.    {Reg.  v.  Johnson,  1  C.  &  Mars.  218.) 

Page  782.  Where  an  indictment  for  burglary  charged  that  the  prisoners  'Mate  of 
Norton  juxta  Kempsey,  in  the  county  of  Worcester,"  "  at  Norton  juxta 
Kempsey  aforesaid,  the  dwelling-house  of  T.  Hooke,  there  situate,"  feloni- 
ously did  break  and  enter,  &c.,  and  it  appeared  that  Norton  juxta  Kemp- 
sey was  a  chapelry  and  perpetual  curacy  ;  it  was  objected  that  the  indict- 
ment ought  to  have  stated  Norton  juxta  Kempsey  to  be  a  chapelry,  or 
described  it  in  some  other  manner.  But  Patteson,  J.,  held  that  Rex  v. 
Napper,  R.  &  M.  C.  C.  R.  44,  was  a  sufficient  authority  to  show  that 
this  indictment  was  good ;  there  it  was  held  that  an  indictment  alleging 
that  the  prisoner  "  at  Liverpool "  did  break  and  enter  a  dwelling-house 
"  there  situate  "  was  good ;  and  there  was  no  -reason  why  an  indictment 
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alleging  a  burglary  "  at  Norton  juxta  Kempsey,*'  was  not  also  good,  it 
being  proved  that  there  was  such  a  district.  {Reg.  v.  Brookes  and  others, 
Worcester  Spr.  Ass.  1842.     MSS.     C.  S.  6.     S.  C.  1  C.  &  Mars.  544.) 

Where  an  indictment  stated  that  the  prisoner  burglariously  did  break  Pig*  828\ 
and  enter  a  dwelling-house  "With  intent  one  A.  Davies  in  the  said 
dwelling-house  then  being  violently  and  against  her  will  then  and  there 
feloniously  to  ravish  and  carnally  know,"  and  it  was  objected  that  the 
indictment  ought  to  have  stated  the  intent  to  ravish  the  said  A.  Davies 
in  the  said  dwelling-house ;  Coltman,  J.,  refused  to  stop  the  case,  but 
would  have  reserved  the  point  if  the  jury  had  convicted  the  prisoner. 
(Reg.  v.  Watkins,  1  C.  &  Mars.  264.) 

Where,  upon  an  indictment  for  sacrilege  in  the  church  of  Chard,  it  Page  844. 
appeared  that  the  offence  had  been  committed  by  breaking  into  the 
vestry  and  stealing  the  sacramental  plate  out  of  a  chest  in  the  vestry ; 
and  the  vestry  had  in  old  times  been  the  porch  of  the  church,  and  when 
the  church  was  altered  the  porch  was  turned  into  the  vestry  room,  and  it 
had  never  been  used  for  vestry  purposes,  but  only  for  the  robing  of  the 
clergyman,  and  the  custody  of  the  sacramental  plate ;  and  the  vestry 
had  a  door  opening  into  the  body  of  the  church,  and  another  into  the 
churchyard,  which  was  always  kept  locked  inside.  Coleridge,  J.,  held 
that  this  vestry  was  as  much  a  part  of  the  church  for  the  purpose  of  this 
indictment  as  the  altar  or  the  nave.     {Reg.  v.  Evans,  1  C.  &  Mars.  298*) 

In  note  (J)  after  "Andrews,"  add  "  1  C.  &  Mars.  121,  S.  C."  Page  849. 

The  offence  of  stealing  in  a  dwelling-house  is  local,  and  consequently  Page  858. 
the  situation  of  the  house  must  be  correctly  described  ;  and  if  the  house 
be  stated  to  be  situated  in  a  parish  and  county  named,  it  must  be  proved 
that  all  such  parish  is  in  such  county;  and  if  it  be  not  so  proved  the 
prisoner  cannot  be  convicted  of  the  offence  of  stealing  in  the  dwelling- 
house,  but  he  may  be  convicted  of  larceny.  The  indictment  stated  that 
the  prisoner,  "  late  of  the  parish  of  St.  Catharine,  in  the  county  of  Glou- 
cester," "at  the  parish  aforesaid,  in  the  county  aforesaid,"  feloniously  stole 
sundry  articles  mentioned  in  the  indictment  in  the  dwelling-house  of 
M.  D.  G.  Muirhead  "  there  situate ;"  it  was  proved  that  the  house  was 
situate  in  the  parish  of  St.  Catharine,  and  that  that  parish  was  partly  in 
the  county  and  partly  in  the  city  of  Gloucester,  and  the  house  was  in 
the  part  of  the  parish  in  the  county ;  it  was  objected  that  this  was  a  fatal 
variance,  and  Reg.  v.  Brookes,  infra,  was  relied  upon ;  and  Cresswell,  J., 
held  that  the  objection  was  good  as  the  offence  was  local,  and  the  mean- 
ing of  the  statement  in  the  indictment  was  not  merely  that  the  dwelling- 
house  was  in  the  county  of  Gloucester,  but  that  the  parish  of  St  Catha- 
rine was  in  that  county.  The  prisoner  was,  however,  convicted  of  the 
simple  larceny.  (Reg.  v.  Walter  Jackson,  MSS.  C.  S.  G.  Glou- 
cester Spr.  Ass.  1842.) 

Where,  upon  an  indictment  for   breaking  and   entering  a  building    Page  861. 
within  the  curtilage,  it  appeared  that  there  was  a  large  square  inclosure 
at  the  back  of  a  dwelling-house,  surrounded  on  all  sides  by  a  barn,  cow- 
sheds, a  granary,  pig-styes,  and  walls,  and  that  within  such  larger  inclo- 
sure there  was  a  lesser  inclosure,  abutting  on  one  side  on  the  back  of  the 
dwelling-house,  and  on  another  on  the  pig-styes,  and  the  third  and  fourth 
sides  of  which  were  formed  by  a  wall  about  four  feet  high,  which  sepa- 
rated it  from  the  other  part  of  the  large  inclosure,  and  the  back-door  of 
the  house  entered  into  such  lesser  inclosure,  and  out  of  it  there  was  a 
gate  into  the  larger  inclosure,  into  which  there  was  no  door  immediately 
leading  from  the  house ;  and  some  corn  was  stolen  out  of  the  granary, 
which  was  on  the  opposite  side  of  the  large  inclosure  from  the  house. 
Wightman,  J.,  after  consulting  Erskine,  J.,  held  that  the  whole  of  the 
larger  inclosure  was  within  the  curtilage,  and  not  merely  the  lesser  in" 
closure  immediately  at  the  back  of  the  house,  and  consequently  that  tb* 
vol.  i.  b 


i 
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granary  was  a  building  within  the  curtilage.     (Reg.  v.  Wood  and  others, 
Stafford  Spr.  Ass.  1843.     MSS.     C.  S.  G.) 

Page  866.  The  offence  of  breaking  and  entering  a  shop  is  local,  and,  therefore, 
the  situation  of  the  shop  must  be  correctly  described  in  the  indictment. 
Where  an  indictment  charged  that  J.  Brookes,  "  late  of  the  parish  of  St. 
Peter  the  Great,  in  the  county  of  Worcester,"  "  the  warehouse  of  W.  Webb 
there  situate/'  feloniously  did  break  and  enter,  &c.,and  it  appeared  that  the 
parish  of  St.  Peter  the  Great  is  partly  situate  in  the  county  of  Worcester, 
and  partly  situate  in  the  county  of  the  city  of  Worcester,  and  that  the 
warehouse  was  in  that  part  of  the  parish  which  is  in  the  county  of 
Worcester ;  Patteson,  J.,  after  referring  to  Rex  v.  Perkins,  4  C.  &  P.,  363, 
held  that  the  indictment  was  not  supported,  as  this  is  a  local  descrip- 
tion, but  in  Rex  v.  Perkins  the  parish  was  only  laid  by  way  of  venue  to  a 
simple  larceny.  The  prisoners  were,  however,  convicted  of  a  simple 
larceny.  (Reg.  v.  Brookes  and  others,  Wor.  Spr.  Ass.  1842,  MSS. 
C.  S.  G.,  S.  C,  1  C.  &  Mars.  543.) 

The  proper  mode  would  have  been  to  state  that  the  offence  was  com- 
mitted "in  that  part  of  the  parish  of  St.  Peter  the  Great,  which  is 
situate  in  the  county  of  Worcester." 

Page  905.  An  indictment  for  robbery  alleged  that  the  three  prisoners  assaulted 
G.  Pritchard,  and  H.  Pritchard,  and  stole  from  G.  Pritchard  two  shillings, 
and  from  H.  Pritchard  one  shilling  and  a  hat,  and  it  appeared  that  G. 
and  H.  Pritchard  were  walking  together  at  the  time  when  the  prisoners 
attacked  and  robbed  them  both;  and  Tindal,  C.  J.,  held  that  the  prose- 
cutor was  not  bound  to  elect,  as  it  was  all  one  act  and  one  entire  trans- 
action, and  there  was  no  interval  of  time  between  the  assaulting  and 
robbing  of  the  one,  and  the  assaulting  and  robbing  of  the  other.  But 
if  there  had  been,  the  felonies  would  have  been  distinct,  but  that  was  not 
so  in  this  case.    (Reg.  v.  Giddms,  1  C,  &  Mars.  634.) 


APPENDIX  OF  STATUTES. 


3  Geo.  4,  c.  114. 

An  act  to  provide  far  the  more  effectual  punishment  of  certain  offences 
In/  imprisonment  with  hard  labour* 

After  reciting  the  53  Geo.  3,  c.  162,  it  is  enacted,  that  "whenever  any 
person  shall  be  convicted  of  any  of  the  offences  hereafter  specified  and 
set  forth :  that  is  to  say,  [any  assault  with  intent  to  commit  felony ;]  any 
attempt  to  commit  felony  ;  any  riot ;  [any  misdemeanor  for  having 
received  stolen  goods  knowing  them  to  have  been  stolen ;  any  assault 
upon  a  peace  officer,  or  upon  an  officer  of  the  customs  or  excise,  or 
upon  any  other  officer  of  the  revenue,  in  the  due  discharge  and  execution 
of  his  or  their  respective  duty  or  duties,  or  upon  any  person  or  persons 
acting  in  aid  of  any  such  officer  of  officers  in  the  due  discharge  and 
execution  of  his  or  their  respective  duty  or  duties,  any  assault  committed 
in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages ;]  being  an 
utterer  of  counterfeit  money,  knowing  the  same  to  be  counterfeit; 
[knowingly  and  designedly  obtaining  money,  goods,  wares,  or  merchan- 
dizes, bills,  bonds,  or  other  securities  for  money,  by  false  pretences,  with 
intent  to  cheat  any  person  of  the  same ;]  keeping  a  common  gaming- 
house, a  common  bawdy-house,  or  a  common  ill-governed  and  disorderly 
house;  wilful  and  corrupt  perjury,  or  of  subornation  of  perjury;  having 
entered  any  open  or  inclosed  ground  with  intent  there  illegally  to 
destroy,  take,  or  kill  game  or  rabbits,  or  with  intent  to  aid,  abet,  and 
assist  any  person  or  persons  illegally  to  destroy,  take,  or  kill  game  or 
rabbits,  and  having  been  there  found  at  night  armed  with  any  offensive 
weapon  ;  in  each  and  every  of  the  above  cases,  and  whenever  any  person 
shall  be  convicted  of  any  or  either  of  the  aforesaid  offences,  it  shall  and 
may  be  lawful  for  the  court  before  which  any  such  offender  shall  be  cop- 
victed,  or  which  by  law  is  authorised  to  pass  sentence  upon  any  such 
offender,  to  award  and  order  (if  such  Court  shall  think  fit)  sentence  of 
imprisonment  with  hard  labour  for  any  term  not  exceeding  the  term  for 
which  such  Court  may  now  imprison  for  such  offences,  either  in  addition 
to  or  in  lieu  of  any  other  punishment  which  may  be  inflicted  on  any  such 
offenders  by  any  law  in  force  before  the  passing  of  this  act ;  and  every 
such  offender  shall  thereupon  suffer  such  sentence,  in  such  place,  and  for 
such  time  as  aforesaid,  as  such  Court  shall  think  fit  to  direct." 

This  statute  is  repealed  by  the  9  Geo.  4,  c.  31,  s.  1,  as  far  "as  relates 
to  any  of  the  assaults  therein  mentioned ;"  and  by  the  7  &  8  Geo.  4, 
c.  27,  as  far  "  as  relates  to  the  punishment  for  receiving  stolen  goods  and 
for  obtaining  any  property  as  therein  mentioned  by  false  pretences." 

4  Geo.  4,  c.  48. 

An  act  for  enabling  Courts  to  abstain  from  pronouncing  sentence  of 
death  in  certain  capital  felonies. 

Whereas  it  is  expedient  that  in  all  cases  of  felony  not  within  the 
benefit  of  clergy,  except  murder,  the  Court  before  which  the  offender  or 
offenders  shall  be  convicted  shall  be  authorized  to  abstain  from  pronoun- 
cing judgment  of  death,  whenever  such  Court  shall  be  of  opinion  that 
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under  the  particular  circumstances  of  any  case,  the  offender  or  offenders 
is  or  are  a  fit  and  proper  subject  or  fit  and  proper  subjects  to  be  recom- 
mended for  the  royal  mercy  ;  enacts  that  "  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  that  from  and  after  the  passing  of  this  act, 
whenever  any  person  shall  be  convicted  of  any  felony,  except  murder,  and 
shall  by  law  be  excluded  the  benefit  of  clergy  in  respect  thereof,  and  the 
Court  before  which  such  offender  shall  be  convicted  shall  be  of  opinion 
that  under  the  particular  circumstances  of  the  case,  such  offender  is  a  fit 
and  proper  subject  to  be  recommended  for  the  royal  mercy,  it  shall  and 
may  be  lawful  for  such  Court,  if  it  shall  think  fit  so  to  do,  to  direct  the 
proper  officer  then  being  present  in  Court  to  require  and  ask,  whereupon 
such  officer  shall  require  and  ask,  if  such  offender  hath  or  knoweth  any 
thing  to  say,  why  judgment  of  death  should  not  be  recorded  against  such 
offender  ;  and  in  case  such  offender  shall  not  allege  any  matter  or  thing 
sufficient  in  law  to  arrest  or  bar  such  judgment,  the  Court  shall  and  may 
and  is  hereby  authorized  to  abstain  from  pronouncing  judgment  of  death 
upon  such  offender;  and  instead  of  pronouncing  such  judgment  to  order 
the  same  to  be  entered  of  record,  and  thereupon  such  proper  officer  as 
aforesaid  shall  and  may  and  is  hereby  authorized  to  enter  judgment  of 
death  on  record  against  such  offender,  in  the  usual  and  accustomed  form, 
and  in  such  and  the  same  manner  as  is  now  used,  and  as  if  judgment  of 
death  had  actually  been  pronouuced  in  open  Court  against  such  offender, 
by  the  Court  before  which  such  offender  shall  have  been  convicted." 

By  sec.  2,  "  a  record  of  every  such  judgment,  so  entered  as  aforesaid, 
shall  have  the  like  effect  to  all  intents  and  purposes,  and  be  followed  by 
all  the  same  consequences,  as  if  such  judgment  had  actually  been  pro- 
nounced in  open  Court,  and  the  offender  had  been  reprieved  by  the 
Court." 

By  sec.  3  "  Nothing  herein  contained  shall  extend  to  that  part  of  the 
united  kingdom  called  Scotland." 

7  Geo.  4,  c.  64,  s.  19. 


Indictment 
not  to  abate 
bv  dilatory 
plea  of  mis- 
nomer, &c. 


"For  preventing  abuses  from  dilatory  pleas,"  enacts,  "That  no 
indictment  or  information  shall  be  abated  by  reason  of  any  dilatory  plea 
of  misnomer  or  of  want  of  addition,  or  of  wrong  addition  of  the  party 
offering  such  plea,  if  the  Court  shall  be  satisfied  by  affidavit  or  otherwise 
of  the  truth  of  such  plea ;  but  in  such  case  the  Court  shall  forthwith 
cause  the  indictment  or  information  to  be  amended  according  to  the 
trnth,  and  shall  call  upon  such  party  to  plead  thereto,  and  shall  proceed 
as  if  no  such  dilatory  plea  had  been  pleaded/' 

7  &  8  Geo.  4,  c.  28. 

An  Act  for  further  improving  the  Administration  of  Justice  in  Criminal 
Cases  in  England.  [2\st  June,  1827.] 

Whereas  trials  for  criminal  offences  in  that  part  of  the  United  King- 
dom called  England  are  attended  with  some  forms  which  frequently 
impede  the  due  administration  of  justice,  and  it  is  therefore  expedient 
to  abolish  such  forms,  and  also  to  abolish  the  benefit  of  clergy,  and 
to  make  better  provision  for  the  punishment  of  offenders  in  certain 
cases  :  be  it  therefore  enacted  by,  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
A  plea  of  "not  of  the  same,  That  if  any  person,  not  having  privilege  of  peerage,  being 
guilty,"  shall     arraigned  upon  any  indictment  for  treason,  felony,  or  piracy,  shall  plead 
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thereto  a  plea  of  "  not  guilty,"  he  shall  by  such  plea,  without  any  further  pot  the 
form,  be  deemed  to  have  put  himself  upon  the  country  for  trial ;  and  the  prisoner  on  his 
Court  shall,  in  the  usual  manner,  order  a  jury  for  the  trial  of  such  person  *"**- 
accordingly. 

2.  And  be  it  enacted,  That  if  any  person,  being  arraigned  upon  or  If  he  refuses  to 
charged  with  any  indictment  or  information  for  treason,  felony,  piracy,  p^«d,  Court 
or  misdemeanor,  shall  stand  mute  of  malice,  or  will  not  answer  directly  "not^uUty  " 
to  the  indictment  or  information,  in  every  such  case  it  shall  be  lawful  to  be  entered. 
for  the  Court,  if  it  shall  so  think  fit,  to  order  the  proper  officer  to  enter 

a  plea  of  "  not  guilty,"  on  behalf  of  such  person ;  ana  the  plea  so  entered 
shall  have  the  same  force  and  effect  as  if  such  person  had  actually  pleaded 
the  same. 

3.  And  be  it  enacted,  That  if  any  person,  indicted  for  any  treason,  Evcnr  chal 
felony  or  piracy,  shall  challenge  peremptorily  a  greater  number  of  the  ^"^  **yaad 
men  returned  to  be  of  the  jury  than  such  person  is  entitled  by  law  so  nUmbcr%oid. 
to  challenge  in  any  of  the  said  cases,  every  peremptory  challenge  beyond 

the  number  allowed  by  law  in  any  of  the  said  cases,  shall  be  entirely 
void,  and  the  trial  of  such  person  shall  proceed  as  if  no  such  challenge 
had  been  made. 

4.  And  be  it  enacted,  That  no  plea  setting  forth  any  attainder  shall  Attainder  of 
be  pleaded  in  bar  of  any  indictment,  unless  the  attainder  be  for  the  same  another  crime 
offence  as  that  charged  in  the  indictment.  not  P,cadabl°- 

5.  And  be  it  enacted,  That  where  any  person  shall  be  indicted  for  Jury  shall  not 
treason  or  felony,  the  jury  empannelled  to  try  such  person  shall  not  be  inquire  of 
charged  to  inquire  concerning  his  lands,  tenements,  or  goods,  nor  whether  P™^.116!8 

he  fled  for  such  treason  or  felony. 

6.  And  be  it  enacted,  That  benefit  of  clergy,  with  respect  to  persons  Benefit  of 
convicted  of  felony,  shall  be  abolished ;  but  that  nothing  herein  contained  c^Ph  d 
shall  prevent  the  joinder  in  any  indictment  of  any  counts  which  might 

have  been  joined  before  the  passing  of  this  act. 

7.  And  be  it  enacted,  That  no  person  convicted  of  felony  shall  suffer  What  felonies 
death,  unless  it  be  for  some  felony  which  was  excluded  from  the  benefit  only  shall  be 
of  clergy  before  or  on  the  first  day  of  the  present  session  of  Parliament,  ^P*4**- 

or  which  hath  been  or  shall  be  made  punishable  with  death  by  some 
statute  passed  after  that  day. 

8.  And  be  it  enacted,  That  every  person  convicted  of  any  felony,  not  Felonies  not 
punishable  with  death,  shall  be  punished  in  the  manner  prescribed  by  c*PlUl  Pum?k" 
the  statute  or  statutes  specially  relating  to  such  felony  ;  and  that  every  J^t®  ""  a** 
person  convicted  of  any  felony,  for  which  no  punishment  hath  been  or  relating 
hereafter  may  be  specially  provided,  shall  be  deemed  to  be  punishable  thereto; 
under  this  act,  and  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  jj^erwise  un- 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  im-  er    w  act" 
prisoned  for  any  term  not  exceeding  two  years ;  and,  if  a  male,  to  be 

once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall 
so  think  fit),  in  addition  to  such  imprisonment. 

9.  And,  with  regard  to  the  place  and  mode  of  imprisonment  for  all  The  Court  may 
offences  punishable  under  this  act,  be  it  enacted,  That  where  any  person  j"^  hard 
shall  be  convicted  of  any  offence  punishable  under  this  act,  for  which  ao\{tKFy  ^n- 
imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  Court  to  sen-  finement. 
fence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard 

labour,  in  the  common  gaol  or  house  of  correction,  and  also  to  direct 
that  the  offender  shall  be  kept  in  solitary  confinement  for  the  whole  or 
any  portion  or  portions  of  such  imprisonment,  or  of  such  imprisonment 
with  hard  labour,  as  to  the  Court  in  its  discretion  shall  seem  meet. 

10.  And  be  it  enacted,  That  wherever  sentence  shall  be  passed  for  Where  a  per- 
felony  on  a  person  already  imprisoned  under  sentence  for  another  crime,  son  under  8en- 
it  shall  be  lawful  for  the  Court  to  award  imprisonment  for  the  subsequent  ^J^,^ 
offence,  to  commence  at  the  expiration  of  the  imprisonment  to  which  such 
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person  shall  have  been  previously  sentenced;  and  where  such  person 
shall  be  already  under  sentence  either  of  imprisonment  or  of  transpor- 
tation, the  Court,  if  empowered  to  pass  sentence  of  transportation,  may 
award  such  sentence  for  the  subsequent  offence,  to  commence  at  the 
expiration  of  the  imprisonment  or  transportation  to  which  such  person 
shall  have  been  previously  sentenced,  although  the  aggregate  term  of 
imprisonment  or  transportation  respectively  may  exceed  the  term  for 
which  either  of  those  punishments  could  be  otherwise  awarded. 

11.  And  whereas  it  is  expedient  to  provide  for  the  more  exemplary 
punishment  of  offenders  who  commit  felony  after  a  previous  conviction 
for  felony,  whether  such  conviction  shall  have  taken  place  before  or  after 
the  commencement  of  this  act ;  be  it  therefore  enacted,  That  if  any 
person  shall  be  convicted  of  any  felony,  not  punishable  with  death,  com* 
mitted  after  a  previous  conviction  for  felony,  such  person  shall,  on  such 
subsequent  conviction,  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years,  and,  if 
a  male,  to  be  once,  twice,  or  thrice  publicy  or  privately  whipped  (if  the 
Court  shall  so  think  fit)  in  addition  to  such  imprisonment ;  and  in  an 
indictment  for  any  such  felony  committed  after  a  previous  conviction 
for  felony,  it  shall  be  sufficient  to  state  that  the  offender  was  at  a  certain 
time  and  place  convicted  of  felony,  without  otherwise  describing  the 
previous  felony ;  and  a  certificate  containing  the  substance  and  effect 
only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  the 
previous  felony,  purporting  to  be  signed  by  the  clerk  of  the  Court,  or 
other  officer  having  the  custody  of  the  records  of  the  Court  where  the 
offender  was  first  convicted,  or  by  the  deputy  of  such  clerk  or  officer 
(for  which  certificate  a  fee  of  six  shillings  and  eight-pence,  and  no  more, 
shall  be  demanded  or  taken),  shall,  upon  proof  of  the '  identity  of  the 
person  of  the  offender,  be  sufficient  evidence  of  the  first  conviction, 
without  proof  of  the  signature  or  official  character  of  the  person  appearing 
to  have  signed  the  same  ;  and  if  any  such  clerk,  officer,  or  deputy  shall 
utter  a  false  certificate  of  any  indictment  and  conviction  for  a  previous 
felony,  or  if  any  person,  other  than  such  clerk,  officer,  or  deputy,  shall 
sign  any  such  certificate  as  such  clerk,  officer,  or  deputy,  or  shall  utter 
any  such  certificate  with  a  false  or  counterfeit  signature  thereto, 
every  such  offender  shall  be  guilty  of  felony,  and,  being  lawfully  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  trans- 
ported beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years  ;  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit), 
in  addition  to  such  imprisonment. 

12.  And  be  it  enacted,  That  all  offences  prosecuted  in  the  High  Court 
of  Admiralty  of  England  shall,  upon  every  first  and  subsequent  convic- 
tion, be  subject  to  the  same  punishments,  whether  of  death  or  otherwise, 
as  if  such  offences  had  been  committed  upon  the  land. 

13.  And  be  it  declared  and  enacted,  That  where  the  King's  Majesty 
shall  be  pleased  to  extend  his  royal  mercy  to  any  offender  convicted  of 
any  felony  punishable  with  death  or  otherwise,  and  by  warrant  under 
his  royal  sign  manual,  countersigned  by  one  of  his  principal  secretaries 
of  state,  shall  grant  to  such  offender  either  a  free  or  a  conditional  pardon, 
the  discharge  of  such  offender  out  of  custody  in  the  case  of  a  free  pardon, 
and  the  performance  of  the  condition  in  the  case  of  a  conditional  pardon, 
shall  have  the  effect  of  a  pardon  under  the  great  seal  for  such  offender, 
as  to  the  felony  for  which  such  pardon  shall  be  so  granted :  Provided 
always,  that  no  free  pardon,  nor  any  such  discharge  in  consequence 
thereof,  nor  any  conditional  pardon,  nor  the  performance  of  the  condi- 
tion thereof,  in  any  of  the  cases  aforesaid,  shall  prevent  or  mitigate  the 
punishment  to  which  the  offender  might  otherwise  be  lawfully  sentenced 


Appendix  to  Statutes.  xxiii 

od  a  subsequent  conviction  for  any  felony  committed  after  the  granting 
of  any  such  pardon. 

14.  And  be  it  enacted,  That  wherever  this  or  any  other  statute  relating  «,  .     . 
to  any  offence,  whether  punishable  upon  indictment  or  summary  con-  interpretation 
viction,  in  describing  or  referring  to  the  offence  or  the  subject-matter  of  all  criminal 
on  or  with  respect  to  which  it  shall  be  committed,  or  the  offender  or  the  statutes. 
party  affected  or  intended  to  be  affected  by  the  offence,  hath  used  or 

shall  use  words  importing  the  singular  number  or  the  masculine  gender 
only,  yet  the  statute  shall  be  understood  to  include  several  matters  as 
well  as  one  matter,  and  several  persons  as  well  as  one  person,  and  females 
as  well  as  males,  and  bodies  corporate  as  well  as  individuals,  unless  it  be 
otherwise  specially  provided,  or  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction ;  and  wherever  any  forfeiture  or 
penalty  is  payable  to  a  party  aggrieved,  it  shall  be  payable  to  a  body 
corporate  in  every  case  where  such  body  shall  be  the  party  aggrieved. 

15.  And  be  it  enacted,  That  this  act  shall  commence  and  take  effect 
on  the  first  day  of  July,  one  thousand  eight  hundred  and  twenty-seven. 

16.  Provided  always,  and  be  it  enacted,  That  nothing  herein  con- 
tained shall  extend  to  Scotland  or  Ireland. 

The  11  Geo.  4,  and  1  Wm.  4,  c.  70,  "  an  act  for  the  more  effectual  n  Geo.  4, 
administration  of  justice  in  England  and  Wales,"  by  sec.  9  enacts,  "  that  and  l  Wm.  4, 
upon  all  trials  for  felonies  or  misdemeanors  upon  any  record  of  the  ?•  70» s*  9* 
Court  of  King's  Bench,  judgment  may  be  pronounced  during  the  sittings  jjjff^nounccd 
or  assizes  by  the  judge  before  whom  the  verdict  shall  be  taken,  as  well  m  trials  for 
upon  the  person  who  shall  have  suffered  judgment  by  default  or  confes-  felonies  upon 
sion,  upon  the  same  record,  as  upon  those  who  shall  be  tried  and  con-  record  during 
victed,  whether  such  persons  be  present  or  not  in  Court,  excepting  only        tsslKS- 
where  the  prosecution  shall  be  by  information  filed  by  leave  of  the 
Court  of  King's  Bench,  or  such  cases  of  informations  filed  by  his  Majesty's 
attorney-general  wherein  the  attorney-general  shall  pray  that  the  judg- 
ment may  be  postponed;   and  the  judgment  so  pronounced  shall  be 
indorsed  upon  the  record  of  Nisi  Prius,  and  afterwards  entered  upon  the 
record  in  Court,  and  shall  be  of  the  same  force  and  effect  as  a  judgment 
of  the  Court,  unless  the  Court  shall,  within  six  days  after  the  commence- 
ment of  the  ensuing  term,  grant  a  rule  to  show  cause  why  a  new  trial 
should  not  be  had  or  the  judgment  amended  ;  and  it  shall  be  lawful  for 
the  judge  before  whom  the  trial  shall  be  had  either  to  issue  an  immediate 
order  or  warrant  for  committing  the  defendant  in  execution,  or  to  respite 
the  execution  of  the  judgment,  upon  such  terms  as  he  shall  think  fit, 
until  the  sixth  day  of  the  ensuing  term ;  and  in  case  imprisonment  shall 
be  part  of  the  sentence,  to  order  the  period  of  imprisonment  to  commence 
on  the  day  on  which  the  party  shall  be  actually  taken  to  and  confined  in 
prison." 

.  The  4  &  5  Vict.  c.  22,  "  An  act  to  remove  doubts  as  to  the  liability  of  Punishment  of 
lords  and  peers  of  Parliament  to  punishment  in  certain  cases  of  felony,*'  Vecn> 
after  reciting  the  7  &  8  Geo.  4,  c.  28,  and  the  1  Edw.  6,  c.  12,  s.  13, 
repeals  so  much  of  the  last  act  as  is  therein  recited,  and  enacts,  that 
"  every  lord  of  Parliament  or  peer  of  this  realm  having  place  and  voice 
in  Parliament,  against  whom  any  indictment  for  felony  may  be  found, 
shall  plead  to  such  indictment,  and  shall  upon  conviction  be  liable  to  the 
same  punishment  as  any  other  of  her  Majesty's  subjects  are  or  may  be 
liable  upon  conviction  for  such  felony,  any  law  or  usage  to  the  contrary  in 
anywise  notwithstanding." 
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5  &  6  Vict.  c.  38. 

An  act  to  define  the  jurisdiction  of  Justices  in  general  and  quarter 
sessions  of  the  peace.  [30th  June,  1842.] 

Whereas  it  is  expedient  that  the  powers  of  justices  in  general  and 
quarter  sessions  of  the  peace  with  respect  to  the  trial  of  offences  be 
better  defined ;  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  after  the  passing  of  this  act  neither  the  justices  of  the 
peace  acting  in  and  for  any  county,  riding,  division,  or  liberty,  nor  the 
recorder  of  any  borough,  shall,  at  any  session  of  the  peace,  or  at  any  ad- 
journment thereof,  try  any  person  or  persons  for  any  treason,  murder,  or 
capital  felony,  or  for  any  felony  which,  when  committed  by  a  person  not 
previously  convicted  of  felony,  is  punishable  by  transportation  beyond 
the  seas  for  life,  or  for  any  of  the  following  offences  ;  (that  is  to  say,) 

1.  Misprision  of  treason : 

2.  Offences  against  the  Queen's  title,  perogative,  person,  or  govern- 

ment, or  against  either  house  of  Parliament  t 

3.  Offences  subject  to  the  penalties  of  praemunire : 

4.  Blasphemy,  and  offences  against  religion  : 

5.  Administering  or  taking  unlawful  oaths : 

6.  Perjury  and  subornation  of  perjury : 

7.  Making  or  suborning  any  other  person  to  make  a  false  oath,  affir- 

mation, or  declaration,  punishable  as  perjury  or  as  a  misdemeanor : 

8.  Forgery: 

9.  Unlawfully  and  maliciously  setting  fire  to  crops  of  corn,  grain,  or 

pulse,  or  to  any  part  of  a  wood,  coppice,  or  plantation  of  trees,  or 
to  any  heath,  gorse,  furze,  or  fern  : 

10.  Bigamy,  and  offences  against  the  laws  relating  to  marriage  j 

11.  Abduction  of  women  and  girls : 

12.  Endeavouring  to  conceal  the  birth  of  a  child  : 

13.  Offences  against  any  provision  of  the  laws  relating  to  bankrupts 
and  insolvents: 

14.  Composing,   printing,    or    publishing    blasphemous,   seditious,   or 

defamatory  libels : 

15.  Bribery: 

16.  Unlawful  combinations  and  conspiracies,  except  conspiracies  or 

combinations  to  commit  any  offence  which  such  justices  or 
recorder  respectively  have  or  has  jurisdiction  to  try  when  com- 
mitted by  one  person : 

17.  Stealing  or  fraudulently  taking,  or  injuring  or  destroying  records  or 

documents  belonging  to  any  court  of  law  or  equity,  or  relating  to 
any  proceeding  therein : 

18.  Stealing  Or  fraudulently  destroying  or  concealing  wills  or  testamen- 

tary papers,  or  any  document  or  written  instrument  being  or  con- 
taining evidence  of  the  title  to  any  real  estate  or  any  interest  in 
lands,  tenements,  or  hereditaments : 
Provided  always,  that  nothing  herein  contained  shall  be  construed  to 
give  authority  to  the  justices  of  the  peace  acting  in  and  for  the  cities  of 
London  and  Westminster,  the  liberty  of  the  tower  of  London,  the 
borough  of  Soutkwarh,  and  the  counties  of  Middlesex,  Essex,  Kent,  and 
Surrey,  to  try  any  person  or  persons  for  any  offence  committed  or 
alleged  to  be  committed  within  die  jurisdiction  of  the  Central  Criminal 
Court,  which  such  justices  are  restrained  from  trying  under  the  pro- 
visions of  an  act  passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty, 
intituled  An  Act  for  establishing  a  new  Court  for  the  trial  of  offences 
commiUed  in  the  metropolis  and  parts  adjoining. 
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2.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  judge  of  one  of  Indictments 
her  Majesty's  Superior  Courts  at  Westminster,  acting  under  any  com-  found  at  the 
mission  of  oyer  and  terminer  and  goal  delivery  for  any  county,  to  issue,  8CW,on8  °f  th» 
if  he  shall  think  fit,  any  writ  or  writs  of  certiorari  or  other  process,  amoved  • 
directed  to  the  justices  of  the  peace  acting  in  and  for  such  county,  riding, 

division,  or  liberty,  or  to  the  recorder  of  any  borough  situated  within  the 
said  county,  commanding  the  said  justices  and  recorder  severally  to 
certify  and  return,  into  the  Court  holden  under  the  authority  of  such 
commission  of  oyer  and  terminer  and  gaol  delivery,  all  indictments  or  pre- 
sentments found  or  taken  before  any  of  the  said  justices  of  the  peace,  or 
recorder,  of  any  offences  which,  after  the  passing  of  this  act,  such 
justices  or  recorder  will  not  have  jurisdiction  to  try,  and  the  several 
recognizances,  examinations,  and  depositions  relative  to  such  indictments 
and  presentments ;  and,  also,  if  necessary,  by  writ  or  writs  of  habeas  and  prisoners 
corpus,  to  cause  any  person  or  persons  who  may  be  in  the  custody  of  any  may  be  re- 
gaol  or  prison,  charged  with  any  such  offence,  to  be  removed  into  the  JJ^l** by 
custody  of  the  keeper  of  the  common  gaol  of  the  county,  so  that  the        **  corpus* 
same  offences  may  be  dealt  with,  tried,  and  determined  according  to  law, 
under  the  authority  of  the  said  commission. 

3.  And  be  it  enacted,  that  every  recognizance  which  shall  have  been  Recognisances 
entered  into  for  the  prosecution  of  any  person  at  any  court  of  sessions  of  to  be  obliga- 
the  peace,  for  any  offence  which  after  the  passing  of  this  act  such  Court  ***  *°  W**1" 
will  not  have  jurisdiction  to  try,  and  every  recognizance  for  the  appear- 
ance, as  well  of  any  witness  to  give  evidence  upon  any  bill  of  indictment 

or  presentment  for  any  such  offence,  as  of  any  person  to  answer  our  lady 
the  Queen  for  or  concerning  any  such  offence,  or  to  answer  generally 
before  such  Court,  shall,  in  case  any  writ  of  certiorari  or  habeas  corpus 
be  issued  for  the  purpose  of  removing  such  indictment  or  presentment, 
or  such  person  so  in  custody  as  aforesaid,  be  obligatory  on  the  parties 
bound  by  such  recognizance  to  prosecute  and  appear,  and  give  evidence, 
and  do  all  other  things  therein  mentioned,  with  reference  to  the  indict- 
ment or  presentment  or  person  so  removed  as  aforesaid,  before  the 
justices  of  oyer  and  terminer  and  gaol  delivery  acting  in  and  for  that 
county,  in  like  manner  as  if  such  recognizance  had  been  originally 
entered  into  for  prosecuting  such  offence,  appearing,  or  giving  evidence, 
or  doing  such  other  things  before  the  said  justices  of  oyer  and  terminer 
and  gaol  delivery:  provided  always,  that  one  week's  notice  shall  have 
been  given,  either  personally  or  by  leaving  the  same  at  the  place  of 
residence  as  of  which  the  parties  bound  by  such  recognizance  are  therein 
described,  to  appear  before  the  Court  of  oyer  and  terminer  and  gaol 
delivery,  instead  of  the  said  Court  of  sessions  of  the  peace :  provided 
also,  that  the  judge  who  shall  grant  such  writ  of  certiorari  or  habeas 
corpus  shall  cause  the  party  applying  for  such  writ  or  writs,  whether  he 
be  the  prosecutor  or  party  charged  with  such  offence,  to  enter  into  a 
recognizance,  in  such  sum,  and  with  or  without  sureties,  as  the  judge 
may  direct,  conditioned  to  give  such  notice  as  aforesaid  to  the  parties 
bound  by  such  recognizance  to  appear  before  the  said  Court  of  oyer  and 
terminer  and  gaol  delivery,  instead  of  before  the  said  Court  of  sessions  of 
the  peace  respectively,  and  to  do  such  other  things  with  reference  to  the 
indictment,  presentment,  or  person  removed  as  such  Court  or  judge  shall 
direct. 

4.  And  whereas  it  is  expedient  to  enlarge  the  powers  of  justices  of  Power  to 
the  peace  for  dividing  their  several  Courts  of  sessions  of  the  peace ;  be  it  djride  Courts 
enacted,   that  whenever  any  Court  of  general  or  quarter  session  or  ^!JJJ£JJ 
j         adjourned  session  of  the  peace  shall  be  assembled  for  the  dispatch  of 
■         business  thereunto  belonging,  and  there  shall  be  any  order  of  the  Court 
I        in  force  for  the  appointment  of  a  permanent  chairman  and  deputy  chair- 
man of  the  said  Court,  it  shall  be  lawful  for  the  justices  then  present,  if 
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it  shall  appear  to  them  advisable,  having  regard  to  the  business  to  be 
disposed  of,  to  appoint  two  or  more  justices,  one  of  whom  shall  be  such 
deputy  chairman,  to  sit  apart  in  some  convenient  place  in  or  near  the 
Court,  there  to  hear  and  determine  such  business  as  shall  be  referred  to 
them,  whilst  others  of  the  justices,  one  of  whom  shall  be  the  said 
chairman,  are  at  the  same  time  proceeding  in  the  dispatch  of  the  other 
business  of  the  same  Court,  and  that  the  proceedings  so  had  by  and 
before  the  justices  so  sitting  apart  shall  be  as  good  and  effectual  in  the 
law  as  if  the  same  were  had  before  the  Court  assembled  and  sitting  as 
usual  in  its  ordinary  place  of  sitting,  and  shall  be  enrolled  and  recorded, 
accordingly :  and  that  the  several  provisions  of  an  act  of  the  fifty-ninth 
59  G.  3,  c.  28.  year  of  the  reign  of  King  George  the  third,  intituled  An  Act  to  empower 
Magistrates  to  divide  the  Court  of  Quarter  Sessions,  shall,  so  far  as  may 
be,  extend  and  be  applicable  to  the  second  Court  so  to  be  holden  as 
aforesaid. 

5.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  in  this  session  of  Parliament 

6.  And  be  it  enacted,  that  this  act  shall  not  extend  to  Scotland  or 
Ireland. 


BonAjide 
advances  to 
persons  in- 
trusted with 
goods. 


Meaning  of  the 
term  "  Docu- 
ment of  title." 


And  when 
agent  in- 
trusted ; 


and  when  in 
possession. 


The  5  k6  Vict.  c.  39,  s,  1,  recites  the  6  Geo.  4,  c.  94,  and  that  much 
litigation  has  arisen  on  the  construction  of  the  said  recited  act,  and  the 
same  does  not  extend  to  protect  exchanges  of  securities  bona  fide  made, 
and  enacts  that  "  any  agent  who  shall  (after  the  30th  June,  1842,)  be 
intrusted  with  the  possession  of  goods,  or  of  the  documents  of  title  to 
goods,  shall  be  deemed  and  taken  to  be  owner  of  such  goods  and 
documents,  so  far  as  to  give  validity  to  any  contract,  or  agreement  by 
way  of  pledge,  lien,  or  security  bona  fide  made  by  any  person  with  such 
agent  so  intrusted  as  aforesaid,  as  well  for  any  original  loan,  advance,  or 
payment  made  upon  the  security  of  such  goods  or  documents,  as  also  for 
any  further  or  continuing  advance  in  respect  thereof,  and  such  contract 
or  agreement  shall  be  binding  upon  and  good  against  the  owner  of  such 
goods,  and  all  other  persons  interested  therein,  notwithstanding  the 
person  claiming  such  pledge  or  lien  may  have  had  notice  that  the  person 
with  whom  such  contract  or  agreement  is  made  is  only  an  agent/9 

By  sec.  2,  bond  fide  deposits  in  exchange  are  protected. 

By  sec.  3,  the  statute  is  to  be  construed  to  protect  only  transactions 
bona  fide,  without  notice  that  the  agent  pledging  is  acting  without  au- 
thority, or  mala  fide  against  the  owner. 

Sec.  4  enacts,  that  "  any  bill  of  lading,  India  warrant,  dock  warrant, 
warehouse  keeper  s  certificate,  warrant,  or  order  for  the  delivery  of 
goods,  or  any  other  document  used  in  the  ordinary  course  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  authorizing  or  purport- 
ing to  authorize  either  by  indorsement  or  by  delivery,  the  possessor  of 
such  document  to  transfer  or  receive  goods  thereby  represented,  shall 
be  deemed  and  taken  to  be  a  document  of  title  within  the  meaning  of 
this  act ;  and  any  agent  intrusted  as  aforesaid,  and  possessed  of  any  such 
document  of  title,  whether  derived  immediately  from  the  owner  of  such 
goods,  or  obtained  by  reason  of  such  agents  having  been  intrusted  with 
the  possession  of  the  goods,  or  of  any  other  document  of  title  thereto, 
shall  be  deemed  and  taken  to  have  been  intrusted  with  the  possession  of 
the  goods  represented  by  such  document  of  title  as  aforesaid,  and  all 
contracts  pledging  or  giving  a  lien  upon  such  document  of  title  as  afore- 
said shall  be  deemed  and  taken  to  be  respectively  pledges  of  and  liens 
upon  the  goods  to  which  the  same  relates;  and  such  agent  shall  be 
deemed  to  be  possessed  of  such  goods  or  documents,  whether  the  same 
shall  be  in  his  actual  custody,  or  shall  be  held  by  any  other  person 
subject  to  his  control  or  for  him  or  on  his  behalf;  and  where  any  loan 
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or  advance  shall  be  bona  fide  made  to  any  agent  intrusted  with  and  in 

possession  of  any  such  goods  or  documents  of  title  as  aforesaid,  on  the 

faith  of  any  contract  or  agreement  in  writing  to  consign,  deposit,  transfer, 

or  deliver  such  goods  or  documents  of  title  as  aforesaid,  and  such  goods 

or  documents  of  title  shall  actually  be  received  by  the  person  making 

such  loan  or  advance,  without  notice  that  such  agent  was  not  authorized 

to  make  such  pledge  or  security,  every  such  loan  or  advance  shall  be 

deemed  and  taken  to  be  a  loan  or  advance  on  the  security  of  such  goods 

or  documents  of  title  within  the  meaning  of  this  act,  though  such  goods 

or  documents  of  title  shall  not  actually  be  received  by  the  person  making 

such  loan  or  advance  till  the  period  subsequent  thereto ;  and  any  con-  what  to  be 

tract  or  agreement,  whether  made  direct  with  such  agent  as  aforesaid,  deemed  a 

or  with  any  clerk  or  other  person  on  his  behalf,  shall  be  deemed  a  con-  "  contract  or 

tract  or  agreement  with  such  agent ;  and  any  payment  made,  whether  ag^mfnt,M  w 

by  money  or  bills  of  exchange,  or  other  negotiable  security,  shall  be 

deemed  and  taken  to  be  an  advance  within  the  meaning  of  this  act  -, 

and  an  agent  in  possession  as  aforesaid  of  such  goods  or  documents  shall  Possession 

be  taken,  for  the  purposes  of  this  act,  to  have  been  intrusted  therewith  {JJjJknce  of 

by  the  owner  thereof,  unless  the  contrary  can  be  shown  in  evidence."         intrusting. 

By  sec  5,  "Nothing  herein  contained  shall  lessen,  vary,  alter,  or  Agent's  civil 
affect  the  civil  responsibility  of  an  agent  for  any  breach  of  duty  or  con-  responsibility 
tract,  or  non-fulfilment  of  his  orders  or  authority,  in  respect  of  any  such  *°}  J0**  di" 
contract,  agreement,  lien,  or  pledge  as  aforesaid."  m 

By  sec.  6,  "  If  any  agent  intrusted  as  aforesaid  shall,  contrary  to  or  Agents  mak- 
without  the  authority  of  his  principal  in  that  behalf,  for  his  own  benefit  "Hf  ^)DS1^lr 
and  in  violation  of  good  faith,  make  any  consignment,  deposit,  transfer,  ^instruction 
or  delivery  of  any  goods  or  documents  of  title  so  intrusted  to  him  as  of  principal 
aforesaid,  as  and  by  way  of  a  pledge,  lien,  or  security ;  or  shall,  contrary  guilty  of  mis- 
to  or  without  such  authority,  for  his  own  benefit  and  in  violation  of  good  demeanor, 
faith,  accept  any  advance  on  the  faith  of  any  contract  or  agreement  to 
consign,  deposit,  transfer,  or  deliver  such  goods  or  documents  of  title  as 
aforesaid ;  every  such  agent  shall  be  deemed  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  sentenced  to  transportation  for  any 
term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or  to  suffer 
such  other  punishment  by  fine  or  imprisonment,  or  by  both,  as  the  Court 
shall  award ;  and  every  clerk  or  other  person  who  shall  knowingly  and 
wilfully  act  and  assist  in  making  any  such  consignment,  deposit,  transfer, 
or  delivery,  or  in  accepting  or  procuring  such  advance  as  aforesaid,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall 
be  liable  at  the  discretion  of  the  Court  to  any  of  the  punishments  which 
the  Court  shall  award,  as  hereinbefore  last  mentioned :  provided  never- 
theless, that  no  such  agent  shall  be  liable  to  any  prosecution  for  con- 
signing, depositing,  transferring,  or  delivering  any  such  goods  or  docu- 
ments of  title,  in  case  the  same  shall  not  be  made  a  security  for  or  subject 
to  the  payment  of  any  greater  sum  of  money  than  the  amount  which  at 
the  time  of  such  consignment,  deposit,  transfer,  or  delivery  was  justly 
due  and  owing  to  such  agent  from  his  principal,  together  with  the 
amount  of  any  bills  of  exchange  drawn  by  or  on  account  of  such  principal, 
and  accepted  by  such  agent :  provided  also,  that  the  conviction  of  any 
such  agent  so  convicted  as  aforesaid  shall  not  be  received  in  evidence  in 
any  action  at  law  or  suit  in  equity  against  him,  and  no  agent  intrusted 
as  aforesaid  shall  be  liable  to  be  convicted  by  any  evidence  whatsoever 
in  respect  of  any  act  done  by  him,  if  he  shall,  at  any  time  previous^  to 
his  being  indicted  for  such  offence,  have  disclosed  such  act,  on  oath,  in 
consequence  of  any  compulsory  process  of  any  Court  of  law  or  equity  in 
any  action,  suit,  or  proceeding  which  shall  have  been  bona  fide  instituted 
by  any  party  aggrieved,  or  if  he  shall  have  disclosed  the  same  in  any 
examination  or  deposition  before  any  commissioner  of  bankrupt." 
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The  5  &  6  Vict.  c.  66.  "  An  Act  for  further  regulating  the  preparation 
and  issue  of  Exchequer  Bills,"  enacts,  by  sec.  9,  that  "every  person 
who  shall  make,  or  cause  or  procure  to  be  made,  or  shall  aid  or  assist  in 
making,  or  shall  knowingly  have  in  his  possession,  not  being  legally 
authorized  by  the  commissioners  of  excise  or  commissioners  of  her 
Majesty's  treasury,  and  without  lawful  excuse  (the  proof  whereof  shall 
lie  on  the  person  accused,)  any  instrument  having  therein  any  words, 
letters,  figures,  marks,  lines,  or  devices  peculiar  to  and  appearing  in  the 
substance  of  any  paper  provided  or  to  be  provided  or  used  for  exchequer 
bills,  or  any  machinery  for  working  any  threads  into  the  substance  of 
any  paper,  or  any  such  thread,  and  intended  to  imitate  such  words, 
letters,  figures,  marks,  lines,  threads,  or  devices,  or  any  plate  peculiarly 
employed  for  printing  exchequer  bills,  or  any  die  peculiarly  used  for 
preparing  any  such  plate,  or  for  sealing  such  exchequer  bills,  or  any 
plate  or  die  intended  to  imitate  such  plates  or  dies  respectively ;  and 
also  every  person,  except  as  before  excepted,  who  shall  make,  or  cause 
or  procure  to  be  made,  or  aid  or  assist  in  making  any  paper,  in  the  sub- 
stance of  which  shall  appear  any  words,  letters,  figures,  marks,  lines, 
threads,  or  other  devices  peculiar  to  and  appearing  in  the  substance  of 
any  paper  provided  or  to  be  provided  or  used  for  exchequer  bills,  or  any 
part  of  such  words,  letters,  figures,  marks,  lines,  threads,  or  other  devices, 
and  intended  to  imitate  the  same;  and  also  every  person,  except  as 
before  excepted,  who  shall  knowingly  have  in  his  possession,  without 
lawful  excuse  (the  proof  whereof  shall  lie  on  the  person  accused),  any 
paper  whatever  in  the  substance  whereof  shall  appear  any  such  words, 
letters,  figures,  marks,  lines,  threads,  or  devices  as  aforesaid,  or  any  part 
of  such  words,  letters,  figures,  marks,  lines,  threads,  or  devices,  and  in- 
tended to  imitate  the  same ;  and  also  every  person,  except  as  before 
excepted,  who  shall  cause  or  assist  in  causing  any  such  words,  letters, 
figures,  marks,  lines,  threads,  or  devices  as  aforesaid,  or  any  part  of  such 
words,  letters,  figures,  marks,  lines,  threads,  or  other  devices,  and  in- 
tended to  imitate  the  same,  to  appear  in  the  substance  of  any  paper 
whatever ;  or  who  shall  take  or  assist  in  taking  any  impression  of  any 
such  plate  or  die  as  aforesaid,  shall  be  guilty  of  felony." 

By  sec.  10,  that "  every  person  not  lawfully  authorized,  and  without  law- 
ful excuse  (the  proof  whereof  shall  lie  on  the  person  accused,)  who  shall 
purchase,  or  receive  or  take,  and  have  in  his  custody,  any  paper  manu- 
factured and  provided  by  or  under  the  directions  of  the  commissioners 
of  excise  or  commissioners  of  her  Majesty's  treasury,  for  the  purpose  of 
being  used  as  exchequer  bills,  before  such  paper  shall  have  been  duly 
stamped,  signed,  and  issued  for  public  use,  or  any  such  plate  or  die  as 
aforesaid,  shall  for  every  such  offence  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall,  at  the  discretion  of  the  Court  before  whom 
he  shall  be  tried,  be  imprisoned  for  any  period  not  more  than  three 
years  nor  less  than  six  calendar  months*" 

The  5  &  6  Vict.  c.  85,  after  reciting  the  1  &  2  Vict.  c.  96,  the 
2  &  3  Vict.  c.  38,  and  the  3  &  4  Vict.  c.  1 1 1,  enacts,  "  that  the  first 
recited  act,  as  extended  by  the  3  &  4  Vict.  c.  HI,  shall  be  perpetual." 

The  5  k6  Vict.  c.  122,  "An  Act  for  the  Amendment  of  the  Law  of 
Bankruptcy,"  by  sec.  2,  repeals  "  All  laws,  statutes,  and  usages,  in  so  far 
as  they  may  be  inconsistent  or  at  variance  with  the  provisions  of  this 
act,*  and  by  sec.  32,  enacts,  that  "  If  any  person  adjudged  bankrupt  after 
the  commencement  of  this  act  shall  not,  upon  the  day  limited  for  the 
and  submitting  surrender  of  such  bankrupt,  and  before  three  of  the  clock  of  such  day, 
to  be  examined.  Qr  ftt  ^  QOur  ftnj  UDOn  tne  ^  allowed  him  for  finishing  his  examination, 

after  notice  thereof  in  writing,  to  be  left  at  the  usual  or  last  known  place 
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of  abode  or  business  of  such  person,  or  personal  notice  in  case  such 
person  be  then  in  prison,  and  notice  given  in  the  London  Gazette  of  the 
issuing  of  the  fiat,  and  of  the  sittings  of  the  Court  authorized  to  act  in 
the  prosecution  of  the  fiat  against  him,  surrender  himself  to  such  Court, 
and  sign  or  subscribe  such  surrender,  and  submit  to  be  examined  before 
such  Court  from  time  to  time  upon  oath ;  or  if  any  such  bankrupt,  upon   On  making 
such  examination,  shall  not  discover  all  his  real  and  personal  estate,  and  discovery  of  his 
how,  and  to  whom,  upon  what  consideration,  and  when  he  disposed  of,  fS^?2"* 
assigned,  or  transferred  any  of  such  estate,  and  all  books,  papers,  and  ' 

writings  relating  thereunto  (except  such  part  as  shall  have  been  really 
and  bona  fide  before  sold  or  disposed  of  in  the  way  of  his  trade,  or  laid 
out  in  the  ordinary  expense  of  his  family) ;  or  if  any  such  bankrupt  6hall  or  not  deliver- 
not  upon  such  examination  deliver  up  to  the  said  Court  all  such  part  of  'n*tup{'!*kk 
such  estate,  and  all  books,  papers,  and  writings  relating  thereunto  as  $«  **         * 
shall  be  in  his  possession,  custody,  or  power  (except  the  necessary  wearing 
apparel  of  himself,  his  wife,  and  children) ;  or  if  any  such  bankrupt  shall  or  concealing, 
remove,  conceal,  or  embezzle  any  part  of  such  estate  to  the  value  of  ten  &c.,  to  the 
pounds  or  upwards,  or  any  books  of  account,  papers,  or  writings  relating      jU*  °LX0Lt 
thereto,  with  intent  to  defraud  his  creditors ;  every  such  bankrupt  shall  felony. 
be  deemed  guilty  of  felony,  and  be  liable  to  be  transported  for  life,  or 
for  such  term  not  less  than  seven  years,  as  the  Court  before  which  he  Punishment 
shall  be  convicted  shall  adjudge,  or  shall  be  liable  to  be  imprisoned,  with 
or  without  hard  labour,  in  any  common  gaol,  penitentiary  house,  or 
house  of  correction,  for  any  term  not  exceeding  seven  years." 

By  sec.  33,  enacts  that,  "  The  Court  authorized  to  act  in  the  prose-  Court  may 
tion  of  any  fiat  in  bankruptcy  shall  have  power  as  often  as  such  Court  enlarge  the 
shall  think  fit,  from  time  to  time,  to  enlarge  the  time  for  the  bankrupt  time  for  the 
named  in  such  fiat  surrendering  himself  for  such  time  as  such  Court  JJ~3Ef5mr 
shall  think  fit,  bo  as  every  such  order  be  made  six  days  at  least  before  himself! 
the  day  on  which  such  bankrupt  was  to  surrender  himself." 

By  sec  34,  enacts  that,  "  If  any  bankrupt  shall,  after  an  act  of  bank-  Bankrupt 
ruptcy  committed,  or  in  contemplation  of  bankruptcy,  or  with  intent  to  ^^J0/10*  <*" 
defeat  the  object  of  this  or  any  other  statute  relating  to  bankrupts,  and  Jq^mJ^L 
after  the  commencement  of  this  act,  have  destroyed,  altered,  mutilated,  guilty  of  a' 
or  falsified  any  of  his  books,  papers,  writings,  or  securities,  or  made  or  misdemeanor, 
been  privy  to  the  making  of  any  false  or  fraudulent  entry  in  any  book  of  •"d  liable  to 
account  or  other  document,  with  intent  to  defraud  his  creditors,  every  Sr^MITt,t 
such  bankrupt  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and  being  hard  labour, 
convicted  thereof  shall  be  liable  to  be  imprisoned  in  any  common  gaol 
or  house  of  correction  for  any  term  not  exceeding  three  years,  with  or 
without  hard  labour." 

By  sec.  35,  enacts  that,  "  If  any  bankrupt  shall  within  three  months  Bankrupt 
next  preceding  his  bankruptcy,  and  after  the  commencement  of  this  act,  within  three 
under  the  false  colour  and  pretence  of  carrying  on  business  and  dealing  in  ™°«*hi  of  his 
the  ordinary  course  of  trade,  have  obtained  on  credit  from  any  other  person  having10* 
any  goods  or  chattels  with  intent  to  defraud  the  owner  thereof,  or  if  obtained  goods 
any  bankrupt  shall  within  the  time  aforesaid,  with  such  intent,  have  on  credit 
removed,  concealed,  or  disposed  of  any  goods  or  chattels  so  obtained,  ^der  false 
knowing  them  to  have  been  so  obtained,  every  such  person  so  offending  E^y^Jf  a    ' 
shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and  being  convicted  misdemeanor, 
thereof;  shall  be  liable  to  imprisonment  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour." 

By  sec.  36,  enacts  that,  "  It  shall  be  lawful  for  the  Court  authorized  Prosecution 
to  act  in  the  prosecution  of  any  fiat  in  bankruptcy  issued  after  the  com-  against 
mencement  of  this  act,  upon  the  request  in  writing  of  at  least  three  JjJijy* for 
creditors  (not  being  partners)  who  shall  have  respectively  proved  debts  ^^  tfclTact 
of  the  amount  of  fifty  pounds  or  upwards  under  such  fiat,  to  direct  the  may  be  ordered 
assignees  of  the  bankrupt  named  in  such  fiat,  if  he  shall  be  suspected  °y  the  Court 
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acting  in  pro-  of  or  charged  with  the  commission  of  any  of  the  offences  specified  in  this 
secution  of  the  act,  to  institute  and  carry  on  a  prosecution  of  such  bankrupt  for  such 
offence,  and  to  order  that  the  costs  and  expenses  to  be  incurred  in  such 
prosecution  shall  be  paid  out  of  the  estate  and  effects  of  the  said  bank- 
rupt, and  such  assignees  shall  thereupon  institute  and  carry  on  such 
prosecution;  and  in  case  the  said  assignees  shall  refuse  or  neglect  to 
institute  and  carry  on  to  conviction  such  prosecution,  having  no  lawful 
or  reasonable  impediment  made  known  to  and  allowed  by  the  said  Court, 
the  said  Court  may  order  the  same  to  be  instituted  and  carried  on  either 
by  the  official  assignee  alone,  or  by  the  creditors  making  such  request 
as  aforesaid,  as  the  said  Court  may  think  fit." 

6  &  7  Vict.  c.  12. 

An  Act  for  the  more  convenient  holding  of  Coroners9  Inquests. 

[llihAprily  1843.] 

Whereas  it  often  happens  that  it  is  unknown  where  persons  lying  dead 
have  come  by  their  deaths,  and  also  that  such  persons  may  die  in  other 
places  than  those  in  which  the  cause  of  death  happened :  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  That  the  coroner 
only  within  whose  jurisdiction  the  body  of  any  person  upon  whose  death 
an  inquest  ought  to  be  holden  shall  be  lying  dead  shall  hold  the  inquest, 
notwithstanding  that  the  cause  of  death  did  not  arise  within  the  juris- 
diction of  such  coroner ;  and  in  the  case  of  any  body  found  dead  in  the 
sea,  or  any  creek,  river,  or  navigable  canal  within  the  flowing  of  the 
sea,  where  there  shall  be  no  deputy  coroner  for  the  jurisdiction  of  the 
Admiralty  of  England,  the  inquest  shall  be  holden  only  by  the  coroner 
having  jurisdiction  in  the  place  where  the  body  shall  be  first  brought 
to  land. 

2.  And  be  it  enacted,  That  for  the  purpose  of  holding  coroners'  inquests 
every  detached  part  of  a  county,  riding,  or  division  shall  be  deemed  to 
be  within  that  county,  riding,  or  division  by  which  it  is  wholly  sur- 
rounded, or,  where  it  is  partly  surrounded  by  two  or  more  counties, 
ridings,  or  divisions,  within  that  one  with  which  it  has  the  longest  com- 
mon boundary. 

3.  And  be  it  declared  and  enacted,  That  if  a  verdict  of  murder  or 
manslaughter,  or  as  accessory  before  the  fact  to  any  murder,  shall  be 
found  by  the  jury  at  any  such  inquest,  against  any  person  or  persons,  the 
coroner  holding  the  said  inquest,  and  the  justices  of  oyer  and  terminer 
and  gaol  delivery  for  the  county,  city,  district,  or  place  in  which  such 
Inquest  shall  be  holden,  and  all  other  persons,  shall  have  the  same 
powers  respectively  for  the  commitment,  trial,  and  execution  of  the 
sentence  of  the  person  or  persons  so  charged  as  they  now  by  law  possess 
with  regard  to  the  commitment,  trial,  and  execution  of  the  sentence 
upon  any  person  or  persons  committed  and  tried  within  the  jurisdiction 
where  the  death  happened. 

4.  And  be  it  declared  and  enacted,  That  if  a  verdict  of  accidental 
death  shall  be  found  by  the  jury  at  any  such  inquest,  the  coroner  and 
jury,  and  the  sheriff  and  Court  of  Exchequer,  and  all  other  persons 
whosoever,  shall  have  the  same  powers  respectively  with  regard  to  the 
finding,  returning,  and  levying  of  deodands  as  they  now  possess  in  cases* 
where  the  death  and  the  cause  of  death  happened  within  the  same 
jurisdiction. 

Act  ma*  be  5.  And  be  it  enacted,  That  this  act  may  be  amended  or  repealed  by 

■mended  or       any  act  to  be  passed  in  this  session  of  Parliament, 
repealed.  + 
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BOOK   THE    FIRST. 

OF  PERSONS  CAPABLE  OF  COMMITTING  CRIMES, 

OF  PRINCIPALS  AND  ACCESSORIES,  AND 

OF  INDICTABLE  OFFENCES. 


CHAPTER  THE  FIRST. 

OF   PERSONS  CAPABLE  OF  COMMITTING   CRIMES. 

It  is  a  general  rule  that  no  person  shall  be  excused  from  punishment 
for  disobedience  to  the  laws  of  the  country,  unless  he  be  expressly 
defined  and  exempted  by  the  laws  themselves,  (a)  The  inquiry, 
therefore,  as  to  those  who  are  capable  of  committing  crimes,  will 
best  be  disposed  of  by  considering  the  several  pleas  and  excuses 
which  may  be  urged  on  behalf  of  a  person  who  has  committed  a  for- 
bidden act,  as  grounds  of  exemption  from  punishment 

Those  pleas  and  excuses  must  be  founded  upon  the  want  or  de-  Want  or  defect 
feet  of  will  in  the  party  by  whom  the  act  has  been  committed    For  <*wiu. 
without  the  consent  of  the  willy  human  actions  cannot  be  considered 
as  culpable ;  nor  where  there  is  no  will  to  commit  an  offence,  is 
there  any  Just  reason  why  a  party  should  incur  the  penalties  of  a 
l  law  made  for  the  punishment  of  crimes  and  offences.  (6)    The  cases 

?  of  want  or  defect  of  will  seem  to  be  reducible  to  four  heads: — L 

■  Infancy.      IL  Non  compos  mentis.    IIL  Subjection  to  the  power  of 

others.     IV.  Ignorance. 

L  The  frill  age  of  man  or  woman  by  the  law  of  England  is  twenty-  Infants  com- 
one  years :  ( c)  imder  which  age  a  person  is  termed  an  infant,  and  JjJjJjJJ*  ™wte- 
is  exempted  from  punishment  in  some  cases  of  misdemeanors  and 
offences  that  are  not  capital  (d)    But  the  nature  of  the  offence  will 

(a)  4  Bin.  Com.  2GL  according  to  common  speech.    Lit.  s.  104, 

(6)  1  Hale,  14.       fc  259. 

(c)  It  is  the  full  age  of  male  or  female;,        (d)  1  Hale,  20. 
VOL.    I.  ,       B 


2  Of  Persons  capable  of  [book  i. 

make  differences  which  should  be  observed.  Thus,  if  it  be  any  no- 
torious breach  of  the  peace,  as  a  riot,  battery,  or  the  like,  an  infant 
above  the  age  of  fourteen  is  equally  liable  to  suffer  as  a  person  of  the 
full  age  of  twenty-one ;  (e)  ana  if  an  infant  judicially  perjure  himself 
in  point  of  age,  or  otherwise,  he  shall  be  punished  for  the  perjury ; 
ana  he  may  be  indicted  for  cheating  with  false  dice,  &c. :  (/)  but  if 
the  offence  charged  by  the  indictment  be  a  mere  non-feazance  (un- 
less it  be  of  such  a  thing  as  the  party  be  bound  to  by  reason  of 
tenure  or  the  like,  as  to  repair  a  bridge,  &c,  ( g ),  there,  in  some 
cases,  he  shall  be  privilegea  by  his  non-age,  if  under  twenty-one, 
though  above  fourteen  years ;  because  laches  in  such  a  case  shall 
not  be  imputed  to  him.  (A) 

It  is  said  that  if  an  infant  of  the  age  of  eighteen  years  be  con- 
victed of  a  disseisin  with  force,  yet  he  shall  not  be  imprisoned ;   (  i) 
and  the  law  is  said  to  be,  that  though  an  infant  at  the  age  of  eighteen 
or  even  fourteen,  by  his  own  acts  may  be  guilty  of  a  forcible  entry, 
and  may  be  fined  for  the  same,  yet  he  cannot  be  imprisoned,  because 
his  infancy  is  an  excuse  by  reason  of  his  indiscretion ;  and  it  is  not 
particularly  mentioned  in  the  statute  against  forcible  entries,  that  he 
shall  be  committed  for  such  fine,  (j)    An  infant  cannot,  however,  be 
guilty  of  a  forcible  entry  or  disseisin  by  barely  commanding  one,  or 
by  assenting  to  one  to  his.  use ;  because  every  command  or  assent  of 
this  kind  by  a  person  under  such  incapacity  is  void :  but  an  actual 
entry  by  an  infant  into  another's  freehold  gains  the  possession  and 
makes  him  a  disseisor,  (k) 
Infants  com-  With  regard  to  capital  crimes  the  law  is  more  minute  and  circum- 

cr!m«fCapita  sPect  5  distinguishing  with  greater  nicety  the  several  degrees  of  age 
and  discretion :  though  the  capacity  of  doing  ill  or  contracting  guilt 
is  not  so  much  measured  by  years  and  days  as  by  the  strength  of  the 
delinquent's  understanding  and  judgment.  (/)  But  within  tne  age  of 
seven  years  an  infant  cannot  be  punished  for  any  capital  offence, 
whatever  circumstances  of  a  mischievous  discretion  may  appear ;  for 
ex  presumptione  juris  such  an  infant  cannot  have  discretion ;  and 
against  this  presumption  no  averment  shall  be  admitted,  (m) 

On  the  attainment  of  fourteen  years  of  age,  the  criminal  actions 
of  infants  are  subject  to  the  same  modes  of  construction  as  those  of 
the  rest  of  society ;  for  the  law  presumes  them  at  those  years  to  be 
dolt  capaces,  and  able  to  discern  between  good  and  evil,  and  there- 
fore subjects  them  to  capital  punishments  as  much  as  if  they  were  of 
full  age.  (»)  But  during  the  interval  between  fourteen  years  and 
seven,  an  infant  shall  be  primd  facie  deemed  to  be  dolt  incapax,  and 
presumed  to  be  unacquainted  with  guilt ;  yet  this  presumption  will 
diminish  with  the  advance  of  the  offender's  years,  and  will  depend 

(t\  4  Bla.  Com.  23.     1  Hale,  20.     Co.  (k)  Bac.  Abr.  Inf.  (H.)    Co.  Lit.  357. 

Lit.  247  6.  1  Hawk.  P.  C.  c.  64,  s.  35. 
(  /)  Bac.  Abr.  Inf.  (H.)    Sid.  258.  (/)  4  Bla  Com.  23. 

(a)  2  Inst.  703.     Rex  p.  Sutton,  3  Ad.  (m)  J    Hale,  27,  28.     1  Hawk,   c    1, 

&  E.  597,  pott,  Bridges.  s.  1,  note  (1).     4  Bla.  Com.  23.     A  par- 

(A)  1  Hale,  20.     Bac.  Abr.  Inf.  (H.)  don  was  granted  to  an  infant  within  the 

(•)  1  Hale,  21.  age  of  seven  years,  who  was  indicted  for 

(j)  Bac.  Abr.  Inf.  (H.)  Dalt.  422.  Co.  homicide;  the  jury  having  found  that  he 

Lit.  357.     And  see  1  Hawk.  P.  C.  c.  64,  did  the  fact  before  he  was  seven  years  old. 

s.  35,  that  the  infant  ought  not  to  be  im-  1  Hale.  27,  (edit.  1800)  note  («). 

prisoned  because  he  shall  not  be  subject  to  (n)  Dr.  and  Stu.  c.  26.     Co.  Lit.  79, 

.corporal  punishment  by  force  of  the  general  171,247.     Dalt.  476,  505.     1  Hale,  25. 

words  of  any  statute  wherein  he  is  not  ex-  Bac.  Abr.  Inf.  A.  &  H. 

pressly  named. 
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upon  the  particular  facts  and  circumstances  of  his  case.  The  evi- 
dence of  malice,  however,  which  is  to  supply  age,  should  be  strong 
and  clear  beyond  all  doubt  and  contradiction :  but  if  it  appear  to  the 
Court  and  jury  that  the  offender  was  dolt  capax,  and  could  dis- 
cern between  good  and  evil,  he  may  be  convicted  and  suffer  death,  (o) 
Thus,  it  is  said  that  an  infant  of  eight  years  old  may  be  guilty  of 
murder,  and  shall  be  hanged  for  it :  (p)  and  where  an  infant  be- 
tween eight  and  nine  years  old  was  indicted,  and  found  guilty  of 
burning  two  barns,  and  it  appeared,  upon  examination,  that  he  had 
malice,  revenge,  craft,  and  cunning,  he  had  judgment  to  be  hanged, 
and  was  executed  accordingly,  (q) 

An  infant  of  the  age  of  nine  years,  having  killed  an  infant  of  the 
like  age,  confessed  the  felony ;  and,  upon  examination,  it  was  found 
that  he  hid  the  blood  and  the  body.  The  justices  held  that  he 
ought  to  be  hanged ;  but  they  respited  the  execution  that  he  might 
have  a  pardon,  (r)  Another  infant,  of  the  age  of  ten  years,  who  had 
killed  his  companion  and  hid  himself  was,  however,  actually  hanged; 
upon  the  ground  that  it  •  appeared  by  his  hiding  that  he  could 
discern  between  good  and  evil ;  and  militia  supplet  cetatetru  (*) 
And  a  girl  of  thirteen  was  burnt,  for  killing  her  mistress,  (t)  When- 
ever a  person  under  the  age  of  fourteen  is  charged  with  committing 
a  felony,  the  proper  course  is  to  leave  the  case  to  the  jury  to  say 
whether,  at  the  time  of  committing  the  offence,  such  person  had 
guilty  knowledge  that  he  was  doing  wrong,  (n) 

In  the  case  of  rape,  the  law  presumes  that  an  infant  under  the 
age  of  fourteen  years  is  unable  to  commit  the  crime ;  and  there- 
fore he  cannot  be  guilty  of  it ;  (u)  but  this  is  upon  the  ground 
of  impotency  rather  than  the  want  of  discretion ;  for  he  may  be  a 
principal  in  the  second  degree,  as  aiding  and  assisting  in  this  offence 
as  weu  as  in  other  felonies,  if  it  appear  by  sufficient  circumstances 
that  he  had  a  mischievous  discretion,  (v) 

The  following  is  an  important  case  as  to  the  capability  of  an 
infant  of  ten  years  old  being  guilty  of  the  crime  of  murder ;  and  as 
to  the  expediency  of  visiting  such  an  offender  with  capital 
punishment. 

At  Bury  summer  assizes,  1748,  William  York,  a  boy  of  ten  years  Case  of  murder 
of  age,  was  convicted,  before  Lord  Chief  Justice  Willes,  for  the  byabovoften 
murder  of  a  girl  of  about  five  years  of  age,  and  received  sentence  of  y**"  ©id- 
death;  but  the  Chief  Justice,  out  of  regard  to  the  tender  years  of 
the  prisoner,  respited  execution  till  he  should  have  an  opportunity 

(o)  1  Hale,  25,  27.     4  Bla.  Com.  23.  (r)'  1  Hale,  27.     F.    Coram,  57.  .  B. 

The  civil  law,  as  to  capital  punishments,  Corone,  133. 

distinguished  the  ages  into  (bur  ranks  : —  («)  Spigurnal's  case,  1  Hale,  26.    Fitz. 

1 .  JEiat  pubertate  plena,  which  is  eighteen  Rep.  Corone,  118. 

yean.    2.  JEtat pubertate,  or  pubertal  £e-  (r)  Alice  de  Waldborough's  case,  1  Hale, 

nerallj,  which  is  fourteen  years,  at  which  26. 

time  persons  were  likewise  presumed  to  be  (n)  Rex  «.  Owen,  4  C.  &  P.  236,  Lit- 

doH  capacers.     3.  JEta*  puhcrtati  proiima ;  tledale,  J. 

but  in  this -the  Roman  lawyers  were  divided,  («)  Rex  v.  Groombridge,  7  C.  &  P. 

some  assigning  it  to  ten  years  and  a  half,  582,  Gaselee,  J.,  after  consulting  Lord 

others  to  eleven;  before  which  the  party  Abinger,  C.  B.,  as  to  whether  the  words 

was  not  presumed  to  be  doli  capax.    4.  In-  "  every  person"  in  the  9  Geo.  4,  c.  31, 

fantia,  which  lasts  till  seven  years,  within  s.  16,  altered  the  former  law.    So  an  infant 

which  age  there  can  be  no  guilt  of  a  capital  cannot  be  guilty  of  an  assault  with  intent  to 

offence.     1  Hale,  17 — 19.  commit  a  rape.    Rex  v.  Eldershaw,  3  C. 

( p)  Dalt.  Just.  c.  147.  &  P.  396,  Vaughan,  J. 

(7)  Dean's  case,  1  Hale,  2r>,  note  («)•  t«0  1  Hale,  630. 

B  2 


Of  Persons  capable  of  [boor  i. 

of  taking  the  opinion  of  the  rest  of  the  judges,  whether  it  was 
proper  to  execute  him  or  not,  upon  the  special  circumstances  of  the 
case ;  which  he  reported  to  the  judges  at  Serjeants'  Inn  in  Michael- 
mas Term  following. 

The  boy  and  girl  were  parish  children,  put  under  the  care  of  a 
parishioner,  at  whose  house  they  were  lodged  and  maintained.  On 
the  day  the  murder  happened,  the  man  of  the  house  and  his  wife 
went  out  to  their  work  early  in  the  morning,  and  left  the  children 
in  bed  together.  When  tney  returned  from  work,  the  girl  was 
missing;  and  the  boy,  being  asked  what  was  become  of  her, 
answered  that  he  had  helped  her  up  and  put  on  her  clothes,  and 
she  had  gone  he  knew  not  whither.  Upon  this,  strict  search  was 
made  in  the  ditches  and  pools  of  water  near  the  house,  from  an 
apprehension  that  the  child  might  have  fallen  into  the  water. 
During  this  search,  the  man,  under  whose  care  the  children  were, 
observed  that  a  heap  of  dung  near  the  house  had  been  newly  turned 
up ;  and,  upon  removing  the  upper  part  of  the  heap,  he  found  the 
body  of  the  child  about  a  foot's  depth  under  the  surface,  cut  and 
mangled  in  a  most  barbarous  and  horrid  manner.  Upon  this 
discovery,  the  boy,  who  was  the  only  person  capable  of  committing 
the  fact,  that  was  left  at  home  with  the  child,  was  charged  with  the 
fact,  which  he  stiffly  denied.  When  the  coroner's  jury  met,  the  boy 
was  again  charged,  but  persisted  still  to  deny  the  fact  At  length, 
being  closely  interrogated,  he  fell  to  crying,  and  said  he  would  tell 
the  whole  truth.  He  then  said  that  the  child  had  been  used  to 
foul  herself  in  bed ;  that  she  did  so  that  morning,  (which  was  not  true, 
for  the  bed  was  searched  and  found  to  be  clean,)  that  thereupon  he 
took  her  out  of  the  bed  and  carried  her  to  the  dung-heap,  and  with 
a  large  knife,  which  he  found  about  the  house,  cut  her  in  the 
manner  the  body  appeared  to  be  mangled,  and  buried  her  in  the 
dung-heap ;  placing  the  dung  and  straw  that  was  bloody  under  the 
body,  ana  covering  it  up  with  what  was  clean ;  and  having  so  done, 
he  got  water  and  washed  himself  as  clean  as  he  could.  The  boy 
was  the  next  morning  carried  before  a  neighbouring  justice  of  the 
peace,  before  whom  he  repeated  his  confession,  with  all  the  circum- 
stances he  had  related  to  the  coroner  and  his  jury.  The  justice  of  the 
peace  very  prudently  deferred  proceeding  to  a  commitment,  until  the 
boy  should  nave  an  opportunity  of  recollecting  himself  Accordingly 
he  warned  him  of  the  danger  he  was  in  if  he  should  be  thought  guilty 
of  the  fact  he  stood  charged  with,  and  admonished  him  not  to  wrong 
himself:  and  then  ordered  him  into  a  room  where  none  of  the  crowd 
that  attended  should  have  access  to  him.  When  the  boy  had  been  some 
hours  in  this  room,  where  victuals  and  drink  were  provided  for  him, 
he  was  brought  a  second  time  before  the  justice,  and  then  he  repeated 
his  former  confession : — upon  which  he  was  committed  to  gaol. 

On  the  trial,  evidence  was  given  of  the  declarations  before  men- 
tioned to  have  been  made  before  the  coroner  and  his  jury,  and 
before  the  justice  of  the  peace ;  and  of  many  declarations  to  the 
same  purpose  which  the  boy  made  to  other  people  after  he  came  to 

Siol,  and  even  down  to  the  day  of  his  trial ;  for  he  constantly  told 
e  same  story  in  substance,  commonly  adding  that  the  devil  put 
him  upon  committing  the  fact  Upon  this  evidence,  with  some 
other  circumstances  tending  to  corroborate  the  confessions,  he  was 
convicted. 
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Upon  this  report  of  the  chief  justice,  the  judges,  having  taken 
time  to  consider  of  it,  unanimously  agreed,  1.  That  the  declarations 
stated  in  the  report  were  evidence  proper  to  be  left  to  the  jury. 
2.  That,  supposing  the  boy  to  have  Deen  guilty  of  this  fact,  there 
were  so  many  circumstances  stated  in  the  report  which  were  un- 
doubtedly tokens  of  what  Lord  Hale  calls  a  mischievous  discretion, 
that  he  was  certainly  a  proper  subject  for  capital  punishment,  and 
ought  to  suffer ;  for  it  would  be  of  very  dangerous  consequence  to 
have  it  thought  that  children  may  commit  such  atrocious  cnmes  with 
impunity.  That  there  are  many  crimes  of  the  most  heinous  nature, 
such  as  (in  the  present  case)  the  murder  of  young  children,  poison- 
ing parents  or  masters,  burning  houses,  &c.  which  children  are 
very  capable  of  committing;  and  which  they  may  in  some  circum- 
stances oe  under  strong  temptations  to  commit;  and  therefore  though 
the  taking  away  the  life  of  a  boy  of  ten  years  old  might  savour  of 
cruelty,  yet,  as  the  example  of  that  boy's  punishment  might  be  a 
m£ans  of  deterring  other  children  from  the  like  offences,  and  as  the 
sparing  the  boy,  merely  on  account  of  his  age,  would  probably  have 
a  quite  contrary  tendency ;  in  justice  to  tne  public,  the  law  ought 
to  take  its  course ;  unless  there  remained  any  doubt  touching  his 
guilt.  In  this  general  principle  all  the  judges  concurred :  but  two  or 
three  of  them,  out  of  great  tenderness  and  caution,  advised  the  chief 
justice  to  send  another  reprieve  for  the  prisoner ;  suggesting  that  it 
might  possibly  appear,  on  farther  inquiry,  that  the  boy  had  taken 
this  matter  upon  himself  at  the  instigation  of  some  person  or  other, 
who  hoped  by  this  artifice  to  screen  the  real  offender  from  justice. 

Accordingly  the  chief  justice  granted  one  or  two  more  reprieves ; 
and  desired  the  justice  of  the  peace  who  took  the  boy's  examination, 
and  also  some  other  persons,  in  whose  prudence  he  could  confide, 
to  make  the  strictest  inquiry  they  could  into  the  affair,  and  report 
to  him.  At  length  he,  receiving  no  farther  light,  determined  to 
send  no  more  reprieves,  and  to  leave  the  prisoner  to  the  justice  of 
the  law  at  the  expiration  of  the  last ;  but,  before  the  expiration  of 
that  reprieve,  execution  was  respited  till  further  order,  by  warrant 
from  one  of  the  secretaries  of  state :  and  at  the  summer  assizes,  1757, 
the  prisoner  had  the  benefit  of  His  Majesty's  pardon,  upon  condition 
of  his  entering  immediately  into  the  sea  service,  (w) 

It  is  said  that  an  act  making  a  new  felony  does  not  extend  to  an  How  far  sta- 
infant  under  the  age  of  discretion,  namely,  fourteen  years  old  ;  ( x)  *ute8  e*?nd  to 
and  that  general  statutes  which  give  corporal  punishment  are  not  fancy. 
to  extend  to  infants ;  and  that,  therefore,  if  an  infant  be  convicted 
in  ravishment  of  ward,  he  shall  not  be  imprisoned,  though  the 
statute  of  Merton,  c.  6,  be  general  in  that  case,  (y)    But  this  must 
be  understood,  where  the  corporal  punishment  is,  as  it  were,  but 
collateral  to  the  offence,  and  not  the  direct  intention  of  the  pro- 
ceeding against  the  infant  for  his  misdemeanor;  in  many  cases  of 
which  kind  the  infant  under  the  age  of  twenty-one  shall  be  spared, 
though  possibly  the  punishment  be  enacted  by  parliament  (z) 

But  where  a  fact  is  made  felony  or  treason,  it  extends  as  well  to 
infants,  if  above  fourteen  years,  as  to  others.     And  this  appears  by 

(»)  York's  case,  Feet.  70,  et  $*j.  (y)   Bac.  Ab.   Infancy,  (H),   Plowd. 

(x)  1  Hale,  706.     Eyston  and  Stodde's  364.    1  Hale,  21. 

cue,  Plowd.  Com.   465,  a.     And  see  1  (*)  Bac.  Ab.  Infancy,  (H).  1  Hale,  21. 
Hale,  21, 22.     Bac.  Ab.  Infancy,  (H). 
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several  acts  of  parliament,  as  by  1  Jac.  1,  c.  11,  (a)  of  felony  for  mar- 
rying two  wives,  in  which  there  was  a  special  exception  of  marriages 
within  the  age  of  consent,  which  in  females  is  twelve,  in  males  four- 
teen years ;  so  that  if  the  marriage  were  above  the  age  of  consent, 
though  within  the  age  of  twenty-one  years,  it  was  not  exempted 
from  the  penalty.  So  by  the  statute  21  Hen.  8,  c.  7,  (b)  concerning 
felony  by  servants  that  embezzle  their  masters'  goods  delivered  to 
them,  there  was  a  special  provision  that  it  should  not  extend  to  ser- 
vants under  the  age  of  eignteen  years,  who  certainly  had  been  within 
the  penalty,  if  above  the  age  of  discretion,  namely,  fourteen  years, 
though  under  eighteen  years,  unless  there  had  been  a  special  pro- 
vision to  excluae  them.  And  so  by  the  12  Anne,  c.  7,  (&)  (by 
which  it  was  made  felony  without  benefit  of  clergy  to  steal  goods  to 
the  value  of  40s.  out  of  a  house,  though  the  house  were  not  broken 
open)  where  apprentices  who  should  rob  their  masters  were  excepted 
out  of  the  act.  (c) 

In  many  cases  of  crimes  committed  by  infante,  the  judges  will  in 
prudence  respite  the  execution  in  order  to  get  a  pardon :  and  it  is 
said  that  if  an  infant  apparently  wanting  discretion  be  indicted  and 
found  guilty  of  felony,  the  justices  themselves  may  dismiss  him 
without  a  pardon,  (d).  But  this  authority  to  dismiss  him,  must  be 
understood  of  a  reprieve  before  judgment ;  or  of  a  case  where  the 
jury  find  the  prisoner  within  the  age  of  seven  years,  or  not  of  suffi- 
cient discretion  to  judge  between  good  and  evil,  (e) 

IL  It  has  been  considered,  that  there  are  four  kinds  of  persons 
who  may  be  said  to  be  non  compos.  1.  An  idiot  2.  One  made 
non  compos  by  sickness.  3.  A  lunatic.  4.  One  that  is  drunk.  (/) 
But  it  should  be  observed,  that  every  person  at  the  age  of  discretion 
is  presumed  sane,  unless  the  contrary  is  proved :  and  if  a  lunatic 
has  lucid  intervals,  the  law  presumes  the  offence  of  such  person  to 
have  been  committed  in  a  lucid  interval,  unless  it  appears  to  have 
been  committed  in  the  time  of  his  distemper,  (g) 

An  idiot  is  a  fool  or  madman  from  his  nativity,  and  one  who 
never  has  any  lucid  intervals :  and  such  an  one  is  described  as  a 
person  that  cannot  number  twenty,  tell  the  days  of  the  week,  does 
not  know  his  father  or  mother,  his  own  age,  &c. :  but  these  are 
mentioned  as  instances  only ;  for  whether  idiot  or  not  is  a  question 
of  fact  for  the  jury.  (A)  One  who  is  surdus  et  mutus  a  nativitate  is 
in  presumption  of  law  an  idiot,  and  the  rather  because  he  has  no 
possibility  to  understand  what  is  forbidden  by  law  to  be  done,  or 
under  what  penalties :  but  if  it  appear  that  he  has  the  use  of  under- 
standing, which  many  of  that  condition  discover  by  signs  to  a  very 
great  measure,  then  he  may  be  tried,  and  suffer  judgment  and 
execution;  though  great  caution  should  be  used  in  such  a  pro- 
ceeding. (/) 


(a)  Repealed,  9  Geo.  4,  c.  31,  s.  1. 

(b)  Repealed,  7  &  8  Geo.  4,  c.  27. 

(o)  Bac.  Ab.  Infancy  (H).  Co.  Lift. 
147.     1  Hale,  21,  22. 

(<*)  35  Hen.  6,  11  and  12. 

(e)  1  Hale,  27.  1  Hawk.  P.  C.  c.  1,  s.  8. 
And,  quote,  whether  in  any  case  of  an  in- 
fant convicted  by  a  jury,  the  judge  would 
take  upon  himself  to  dismiss  him.  It  is 
submitted  that  the  regular  course  would  be 
to  respite  execution,  and  recommend  the 


prisoner  for  a  pardon. 

(/)  Co.  Litt  247.  Beverley's  case, 
4  Co.  124. 

((/)  1  Hale,  33, 34. 

(h)  Bac.  Ab.  Idiots,  &c.  (A).  Dy.  25. 
Moor,4,pl.  12.  Bro.Idiot,l.  F.N.B.233. 

(/)  1  Hale,  34.  And  see  the  note  (o) 
where  it  is  said  that  according  to  43  Aasis. 
pi.  30,  and  8  Hen.  4,  c.  2,  if  a  prisoner 
stands  mute,  it  shall  be  inquired  whether  it 
be  wilful,  or  by  the  act  of  God;  from 


t 
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A  person  made  non  compos  mentis  by  sickness,  or,  as  it  has  been  Non  compos 
sometimes  expressed,  a  person  afflicted  with  dementia  accidental**  "?^9  from 
vel  adoentitia,  is  excused  in  criminal  cases  from  such  acts  as  are  n     eM' 
committed  while  under  the  influence  of  his  disorder,  (g)    Several 
causes  have  been  assigned  for  this  disorder ;  such  as  the  distemper 
of  the  humours  of  the  body ;  the  violence  of  a  disease,  as  fever  or 
palsy ;  or  the  concussion  or  hurt  of  the  brain :  and,  as  it  is  more  or 
less  violent,  it  is  distinguishable  in  kind  or  degree,  from  a  particular 
dementia,  in  respect  of  some  particular  matters,  to  a  total  alienation 
of  the  mind,  or  complete  madness,  (h) 

A  lunatic  is  one  labouring  also  under  a  species  of  the  dementia  Lunatic. 
accidentalis  vel  adventitial  but  distinguishable  in  this,  that  he  is 
afflicted  by  his  disorder  only  at  certain  periods  and  vicissitudes ; 
having  intervals  of  reason.  Such  a  person  during  his  frenzy  is  en- 
titled to  the  same  indulgence  as  to.  his  acts,  and  stands  in  the  same 
degree  with  one  whose  disorder  is  fixed  and  permanent.  (*)  The 
name  of  lunacy  was  taken  from  the  influence  which  the  moon  was 
supposed  to  have  in  all  disorders  of  the  brain  ;  a  notion  which  has 
been  exploded  by  the  sounder  philosophy  of  modern  times. 

With  respect  to  a  person  nan  compos  mentis  from  drunkenness,  Penous  drunk, 
a  species  of  madness  which  has  been  termed  dementia  affectata,  it  is 
a  settled  rule,  that  if  the  drunkenness  be  voluntary,  it  cannot  excuse 
a  man  from  the  commission  of  any  crime,  (k)  but  on  the  contrary 
must  be  considered  as  an  aggravation  of  whatever  he  does  amiss.  (I) 
Yet  if  a  person,  by  the  unsKmulness  of  his  physician,  or  by  the  con- 
trivance of  his  enemies,  eat  or  drink  such  a  thing  as  causes  frenzy, 
this  puts  him  in  the  same  condition  with  any  other  frenzy,  and 
equally  excuses  him ;  also,  if  by  one  or  more  such  practices  an 
habitual  or  fixed  frenzy  be  caused,  though  this  madness  was  con- 

whence  Crompton  infers  that  if  it  be  by  the  or  by  the  visitation  of  God.  2.  Whether  he 
act  of  God,  the  party  shall  not  suffer.  be  able  to  plead.  3.  Whether  he  be  sane  or 
Grompt  Just  29,  a.  But  if  one  who  is  not :  on  which  issue  the  question  is,  whether 
both  oeaf  and  dumb,  may  discover  by  signs  he  is  of  sufficient  intellect  to  comprehend  the 
that  he  hath  the  use  of  understanding,  much  course  of  the  proceedings  on  the  trial  so  as 
more  may  one  who  is  only  dumb,  and  con-  to  be  able  to  make  a  proper  defence.  Rex 
sequenUv  such  a  one  may  be  guilty  of  fe-  v.  Pritchard,  7  C.  &  P.  303,  Alderson,  B. 
lony.  It  may  be  observed,  that  from  the  Rex  v.  Dyson,  ibid.  305,  n.  (a),  Parke,  B. ; 
humane  exertions  of  many  ingenious  and  S.  C.  1  Lewin,  64.  In  Rex  v.  Pritchard, 
able  persons,  and  from  the  extensive  cha-  the  jury  were  sworn  on  each  of  the  three 
ritable  institutions  for  the  instruction  of  the  issues  separately.  See  Rex  v.  Dyson,  for 
deaf  and  dumb,  many  of  those  unfortunate  the  form  of  the  oath  administered  to  the 
people  have  at  the  present  day  a  very  per-  interpreter.  See  Thompson's  case,  2  Lewin, 
feet  knowledge  of  right  and  wrong.  In  137,  where  the  prisoner  being  deaf  and 
Steel's  case,  1  Leach,  451,  a  prisoner  who  dumb,  but  able  to  read,  the  indictment  was 
could  not  bear,  and  could  not  be  prevailed  handed  to  him  with  the  usual  questions 
upon  to  plead,  was  found  mute  by  the  visi-  written  upon  paper,  and  he  wrote  his  plea 
tatkm  of  God,  and  then  tried,  found  guiltv,  on  paper.  The  jurors'  names  were  then 
and  sentenced  to  be  transported.  And  m  handed  to  him,  with  the  question,  "  wile- 
Jones's  case,  I  Leach,  102,  where  the  pri-  ther  he  objected  to  any  of  them  ?"  and  he 
soner  (who  was  indicted  on  12  Anne,  c  7,  wrote  for  answer,  "  No."  The  judge's 
for  stealing  in  a  dwelling  house)  on  being  note  of  the  evidence  of  each  witness  was 


put  to  the  bar  appeared  to  be  deaf  and  handed  to  him,  and  he  was  asked  in  writing, 

dumb,  and  the  jury  found  a  verdict,  "  Mute  if  he  had  any  questions  to  put. 

by  the  visitation  of  God;"  after  which  a  (g)  1  Hale,  30.    Bac.  Abr.  Idiots, (A.) 

woman  was  examined  upon  her  oath,  to  (A)  1  Hale,  30. 

the  fact  of  her  being  able  to  make  him  on-  (•)  4  Co.  125.  Co.  Lit  247.  1  Hale,  31. 

demand  what  others  said,  which  she  said  (*)  Co.  Lit.  247.  1  Hale,  32.  1  Hawk. 

she  could  do  by  means  of  signs,  such  pri-  P.  C.  c  1,  s.  6. 

was  arraigned,  tried,  and  convicted  of  (I)  4  Bla.  Com.  26.    Plowd.  19.     Co. 


the  simple  larceny.     The  proper  course  in  Lit  247.     Nam  ornne  crimen  ebrieUu  inctn- 

mch  cases  is,  1.  To  swear  a  jury  to  deter-  dit  et  detegit.    And  see  also  Beverley's 

mine  whether  the  prisoner  be  mute  of  malice  case,  4  Co.  125. 
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Where  drunk- 
enness  may 
be  taken  into 
consideration. 


Idiocy  and 
lunacy  are 
the  prevailing 
distinctions. 


Difficulty  of 
the  subject 


traded  by  the  vice  and  will  of  the  party,  yet  the  habitual  and  fixed 
frenzy  caused  thereby  puts  the  man  in  the  same  condition  as  if 
it  were  contracted  at  first  involuntarily,  (m)  And,  though  voluntary 
drunkenness  cannot  excuse  from  the  commission  of  crime,  yet 
where,  as  upon  a  charge  of  murder,  the  material  question  is,  whetner 
an  act  was  premeditated  or  done  only  with  sudden  heat  and 
impulse,  the  fact  of  the  party  being  intoxicated  has  been  holden  to 
be  a  circumstance  proper  to  be  taken  into  consideration,  (n) 

So  in  a  case  of  maliciously  stabbing,  a  very  learned  Judge 
observed,  that  with  regard  to  the  intention,  drunkenness  might  per- 
haps be  adverted  to  according  to  the  nature  of  the  instrument  used. 
If  a  man  used  a  stick,  a  jury  would  not  infer  a  malicious  intent 
so  strongly  against  him,  if  drunk,  when  he  made  an  intemperate  use 
of  it,  as  they  would  if  he  had  used  a  different  kind  of  weapon ;  but 
where  a  dangerous  instrument  was  used,  which,  if  used,  must  pro- 
duce grievous  bodily  harm,  drunkenness  could  have  no  effect  on  the 
consideration  of  the  malicious  intent  of  the  party,  (o)  So  drunken- 
ness may  be  taken  into  consideration  in  cases  where  what  the 
law  deems  sufficient  provocation  has  been  given,  because  the  ques- 
tion is,  in  such  cases,  whether  the  fatal  act  is  to  be  attributed  to  the 
passion  of  anger  excited  by  the  previous  provocation,  and  that 
passion  is  more  easily  excitable  in  a  person  when  in  a  state  of  in- 
toxication than  when  he  is  sober,  (p)  So  where  the  question 
is  whether  words  have  been  uttered  with  a  deliberate  purpose,  or  are 
merely  low  and  idle  expressions,  the  drunkenness  of  the  party  utter- 
ing them  is  proper  to  be  considered,  (q)  But  if  there  is  really 
a  previous  determination  to  resent  a  slight  affront  in  a  barbarous 
manner,  the  state  of  drunkenness  in  which  the  prisoner  was,  ought 
not  to  be  regarded,  for  it  would  furnish  no  excuse,  (q)  So  upon  an 
indictment  for  stabbing,  the  jury  may  take  into  their  consideration, 
among  other  circumstances,  the  fact  of  the  prisoner  being  drunk  at 
the  time,  in  order  to  determine  whether  he  acted  under  a  bond  fide 
apprehension  that  his  person  or  property  was  about  to  be  attacked,  (r) 

But  though  this  subject  of  non  compos  mentis  may  be  spun  out  to 
a  greater  length,  and  branched  into  several  kinds  and  degrees,  yet  it 
appears  that  the  prevailing  distinction  herein  in  law  is  between 
idiocy  and  lunacy ;  the  first,  a  fatuity  a  nativitate,  or  dementia 
naturalise  which  excuses  the  party  as  to  his  acts ;  the  other,  ac- 
cidental or  adventitious  madness,  which,  whether  permanent  and 
fixed,  or  with  lucid  intervals,  goes  under  the  name  of  lunacy,  and 
excuses  equally  with  idiocy  as  to  acts  done  during  the  frenzy,  (s) 

The  great  difficulty  in  cases  of  this  kind  is  to  determine  where 
a  person  shall  be  said  to  be  so  far  deprived  of  his  senses  and  memory 

(m)  1  Hale,  32.  drunkenness  is  no  excuse  in  any  crime 

(*)  By  Holroyd,  J.,  in  Rex  v.  Grindley,  whatever,  it  is  often  of  very  great  import- 
ance in  cases  where  it  is  a  question  of 
intention.  A  person  may  be  so  drunk  as 
to  be  utterly  unable  to  form  any  intention, 
and  yet  he  may  be  guilty  of  very  great 
violence." 

(  p)  Rex  v.  Thomas,  7  C.  &  P.  817. 
Parke,  B.  Pearson's  case,  2  Lewin,  144. 
Park,  J.  A.  J. 

(q)  Rex  v.  Thomas,  ibid. 

(r)  Marshall's  case,  1  Lewin,  76.  Park, 
J.  A.  J.     Goodier's  case,  ibid.   Parke,  J. 

(«)  Bac.  Abr,  Idiots,  &c.  (A.)  4  Co. 
125. 


Worcester  Sum.  Ass.  1819,  MS.  But  in  a 
case  of  murder  by  stabbing  with  a  bayonet, 
where  Rex  v.  Grindley  was  relied  upon, 
Park,  J.  J.  A.,  in  the  presence  of  Little- 
dale,  J.,  said,  "  highly  as  I  respect  that 
late  excellent  Judge  (Holroyd),  I  differ 
from  him,  and  my  brother  Littledale  agrees 
with  me.  He  once  acted  upon  that  case, 
but  afterwards  retracted  his  opinion,  and 
there  is  no  doubt  that  that  case  is  not  law." 
Rex  v.  Carroll,  7  C.  &  P.  145. 

(o)  Rex  v.  Meakin,  7  C.  &  P.  297. 
Alderson,  B.  In  Reg.  v.  Cruse,  8  C.  & 
P.   546,    Patteson,  JT,   said,  *«  although 
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as  not  to  have  any  of  his  actions  imputed  to  him ;  or  where,  not* 
withstanding  some  defects  of  this  kind,  he  still  appears  to  have 
so  much  reason  and  understanding  as  will  make  him  accountable  for 
his  actions.  Lord  Hale,  speaking  of  partial  insanity,  says,  that  it  is 
the  condition  of  very  many,  especially  melancholy  persons,  who  for 
the  most  part  discover  their  defect  in  excessive  fears  and  griefs,  and 
yet  are  not  wholly  destitute  of  the  use  of  reason ;  and  that  this 
partial  insanity  seems  not  to  excuse  them  in  the  committing  of  any 
capital  offence.  And  he  says  further,  "  Doubtless  most  persons  that 
"  are  felons  of  themselves  and  others  are  under  a  degree  of  partial 
"  insanity  when  they  commit  these  offences  :  it  is  very  difficult  to 
"  define  the  invisible  line  that  divides  perfect  and  partial  insanity  ; 
"  but  it  must  rest  upon  circumstances  duly  to  be  weighed  and  con- 
sidered both  by  the  judge  and  jury,  lest  on  the  one  side  there  be 
a  kind  of  inhumanity  towards  the  defects  of  human  nature,  or,  on 
the  other  side,  too  great  an  indulgence  given  to  great  crimes." 
And  he  concludes  by  saying,  "the  best  measure  I  can  think  of 
"  is  this :  such  a  person  as,  labouring  under  melancholy  distempers, 
"  hath  yet  ordinarily  as  great  understanding  as  ordinarily  a  child  of 
"  fourteen  years  hath,  is  such  a  person  as  may  be  guilty  of  treason 
w  or  felony."  (t) 

It  will  be  proper  to  mention  some  of  the  cases  which  have  been 
decided  upon  this  difficult  and  most  important  subject. 

In  the  case  of  Lord  Ferrers,  who  was  tried  before  the  House  Lord  Ferrera'i 
of  Lords  for  murder,  it  was  proved  that  his  lordship  was  occasionally  ewe— Murder, 
insane,  and  incapable  from  his  insanity  of  knowing  what  he  did,  or 

Fudging  of  the  consequences  of  his  actions.  But  the  murder  was  de- 
iberate ;  and  it  appeared  that  when  he  committed  the  crime  he  had 
capacity  sufficient  to  form  a  design  and  know  its  consequences.  It 
was  urged,  on  the  part  of  the  prosecution,  that  complete  possession 
of  reason  was  unnecessary  to  warrant  the  judgment  of  the  law,  and 
that  it  was  sufficient  if  the  party  had  such  possession  of  reason  as 
enabled  him  to  comprehend  the  nature  of  his  actions,  and  discrimi- 
nate between  moral  good  and  evil  And  he  was  found  guilty  and 
executed,  (u) 

In  Arnold's  case,  who  was  tried  at  Kingston,  before  Mr.  J.  Tracey,  Arnold's  esse, 
for  maliciously  shooting  at  Lord  Onslow,  it  appeared  clearly  that  T"8*}^1^  ** 
the  prisoner  was,  to  a  certain  extent,  deranged,  and  that  he  had 
greatly  misconceived  the  conduct  of  Lord  Onslow ;  but  it  also  ap- 
peared that  he  had  formed  a  regular  design,  and  prepared  the  proper 
means  for  carrying  it  into  effect.  Mr.  Justice  Tracey  left  the  case 
to  the  jury,  observing  that  where  a  person  has  committed  a  great 
offence,  the  exemption  of  insanity  must  be  very  clearly  made  out 
before  it  is  allowed ;  that  it  is  not  every  kind  of  idle  and  frantic 
humour  of  a  man,  or  something  unaccountable  in  his  actions,  which 
will  shew  him  to  be  such  a  madman  as  is  to  be  exempted  from  punish- 
ment ;  but  that  where  a  man  is  totally  deprived  of  his  understanding 
and  memory,  and  does  not  know  what  he  is  doing,  any  more  than  an 
infant,  a  brute,  or  a  wild  beast,  he  will  properly  be  exempted  from 
justice  or  the  punishment  of  the  law.  (t?) 

(t)  1  Hale,  30.  Tri.  (by  Howell,)  764,  765.      The  jury 

(«)  Lord  Ferrers 's  case,  19  St.  Tri.  (by  found  toe  prisoner  guilty ;   but  at  Lord 

Howell,)  947.  Onslow's  request  he  was  reprieved ;   and 

(t)  Arnold's  case,    MS.   Collison  on  was  confined  in  prison  thirty  years,  till  he 

Lunacy,  475.      8  St.   Tri.  317,     10  St.  died. 
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Parker's  case.  In  Parker's  case,  who  was  indicted  for  aiding  the  king's  enemies, 
kSnff'fe^mies  ^y  entering  into  the  French  service  in  time  of  war  between  France 
by  entering  and  this  country,  the  defence  of  the  prisoner  was  rested  upon  the 
into  the  French  ground  of  insanity;  and  a  witness  on  his  behalf  stated,  that  his 
wince.  general  character  from  a  child  was  that  of  a  person  of  very  weak 

intellects ;  so  weak  that  it  excited  surprise  in  the  neighbourhood 
when  he  was  accepted  for  a  soldier.  But  the  evidence  for  the  pro- 
secution had  shewn  the  act  to  have  been  done  with  considerable 
deliberation  and  possession  of  reason ;  and  that  the  prisoner,  who 
was  a  marine,  having  been  captured  by  the  French  ana  carried  into 
the  isle  of  France,  after  a  confinement  of  about  six  weeks,  entered 
voluntarily  into  the  French  service,  and  stated  to  a  captive  comrade 
that  it  was  much  more  agreeable  to  be  at  liberty  and  have  plenty  of 
money  than  remain  confined  in  a  dungeon.  The  Attorney  General 
replied  to  this  defence  of  insanity,  that  before  it  could  have  any 
weight  in  rebutting  a  charge  so  clearly  made  out,  the  jury  must  be 
properly  satisfied  that  at  the  time  when  the  crime  was  committed 
the  prisoner  did  not  really  know  right  from  wrong.  And  the  jury, 
after  hearing  the  evidence  summed  up,  without  hesitation  pro- 
nounced the  prisoner  guilty,  (w) 
Bowler's  case.  Thomas  Bowler  was  tried  at  the  Old  Bailey  on  the  2d  July,  1812, 
—Shooting  at    for  shooting  at  and  wounding  William  Burrowes.     The  defence  set 

*  ^^oSffhim.  UP  ^or  tne  p™°ner  was»  insanity  occasioned  by  epilepsy ;  and  it  was 
deposed,  by  the  prisoner's  housekeeper,  that  he  was  seized  with  an 
epileptic  fit  on  the  9th  July,  1811,  and  was  brought  home  apparently 
lifeless,  since  which  time  she  had  perceived  a  great  alteration  in  his 
conduct  and  demeanor;  that  he  would  frequently  rise  at  nine 
o'clock  in  the  morning,  eat  his  meat  almost  raw,  and  lie  on  the  grass 
exposed  to  the  rain  ;  and  that  his  spirits  were  so  dejected  that  it  was 
necessary  to  watch  him,  lest  he  should  destroy  himself.  Mr.  War- 
burton,  the  keeper  of  a  lunatic  asylum,  deposed,  that  it  was  charac- 
teristic of  insanity  occasioned  by  epilepsy  for  the  patient  to  imbibe 
violent  antipathies  against  particular  individuals,  even  his  dearest 
friends,  and  to  have  a  desire  of  taking  vengeance  upon  them  from 
causes  wholly  imaginary,  which  no  persuasion  could  remove,  and 
that  yet  the  patient  might  be  rational  and  collected  upon  every  other 
subject  He  had  no  doubt  of  the  insanity  of  the  prisoner,  and  said 
he  could  not  be  deceived  by  assumed  appearances.  A  commission 
of  lunacy  was  also  produced,  dated  the  17  th  of  June,  1812,  and  an 
inquisition  taken  upon  it,  whereby  the  prisoner  was  found  insane, 
and  to  have  been  so  from  the  30th  of  March  last  (x} 

Mr.  Justice  Le  Blanc,  after  summing  up  the  evidence,  concluded 
by  observing  to  the  jury,  that  it  was  for  them  to  determine  whether 
the  prisoner,  when  he  committed  the  offence  with  which  he  stood 
charged,  was  incapable  of  distinguishing  right  from  wrong,  or  under 
the  influence  of  any  illusion  in  respect  of  the  prosecutor  which  ren- 
dered his  mind  at  the  moment  insensible  of  trie  nature  of  the  act 
he  was  about  to  commit :  since  in  that  case  he  would  not  be  legally 
responsible  for  his  conduct  On  the  other  hand,  provided  they 
should  be  of  opinion  that  when  he  committed  the  offence  he  was 
capable   of  distinguishing  right  from  wrong,   and  not  under  the 

(w)  Parker's  case,  tried  by  a  special  com-  (x)  The  report  of  this  case,  in  Collison 

mission,  in  Horsemongcr-lanc,  11th  of  Fe-      on  Lunacy,  673,  docs  not  state  the  day  on 
binary,  1812,  for  high  treason,  Coliis.  477.       which  the  prisoner  shot  at  W.  Burrowes. 
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influence  of  such  an  illusion  as  disabled  him  from  discerning  that  he 
was  doing  a  wrong  act,  he  would  be  amenable  to  the  justice  of  his 
country,  and  guilty  in  the  eye  of  the  law.  The  jury,  after  consi- 
derable deliberation,  pronounced  the  prisoner  guilty,  (y) 

In  BeUwghanCs  case,  who  was  tried  for  the  murder  of  Mr.  Per-  Bellingham's 
ceval,  a  part  of  the  prisoner's  defence,  not  urged  by  himself  but  by  <*»«-Murder. 
his  counsel,  was  insanity ;  and  upon  this  part  of  the  case,  Mansfield, 
Chief  Justice,  is  reported  to  have  stated  to  the  jury,  that  in  order  to 
support  such  a  defence  it  ought  to  be  proved  by  the  most  distinct 
and  unquestionable  evidence  that  the  prisoner  was  incapable  of 
judging  between  right  and  wrong;  that  in  feet  it  must  be  proved 
beyond  all  doubt,  that  at  the  time  he  committed  the  atrocious  act 
with  which  he  stood  charged,  he  did  not  consider  that  murder  was 
a  crime  against  the  laws  of  God  and  nature ;  and  that  there  was  no 
other  proof  of  insanity  which  would  excuse  murder,  or  any  other, 
crime.  That  in  the  species  of  madness  called  lunacy,  where  per- 
sons are  subject  to  temporary  paroxysms,  in  which  they  are  guilty 
of  acts  of  extravagance,  such  persons  committing  crimes  when  they 
are  not  affected  by  the  malady  would  be,  to  all  intents  and  pur- 
poses, amenable  to  justice ;  and  that  so  long  as  they  could  distin- 
guish good  from  evil  they  would  be  answerable  for  their  conduct 
And  that  in  the  species  of  insanity  in  which  the  patient  fancies  the 
existence  of  injury,  and  seeks  an  opportunity  of  gratifying  revenge 
by  some  hostile  act,  if  such  a  person  be  capable  in  other  respects  of 
distinguishing  right  from  wrong,  there  would  be  no  excuse  for  any 
act  of  atrocity  which  he  might  commit  under  this  description  of 
derangement  (z) 

So  where  on  an  indictment  for  murder,  it  appeared  that  the  pri-  Offbrd's  case, 
soner  laboured  under  a  notion  that  the  inhabitants  of  Hadleigh,  and 
particularly  the  deceased,  were  continually  issuing  warrants  against 
him  with  intent  to  deprive  him  of  his  liberty  and  life,  the  great 
Judge,  who  tried  the  case,  told  the  jury  that "  they  must  be  satisfied, 
"  before  they  could  acquit  the  prisoner  on  the  ground  of  insanity, 
"  that  he  did  not  know,  when  he  committed  the  act,  what  the  effect 
"  of  it,  if  fetal,  would  be,  with  reference  to  the  crime  of  murder.  The 
"  question  was,  did  he  know  that  he  was  committing  an  offence 
"  against  the  laws  of  God  and  nature  ?"  and  his  Lordship  expressed 
his  complete  accordance  in  the  observations  of  C.  J.  Mansfield  in  the 
last  case,  (a) 

In  the  recent  trial  of  Oxford,  for  shooting  at  the  Queen,  Lord  Oxfords  case. 
Denman,  C.  J.,  told  the  jury,  "  Persons  vrimd  facie  must  be  taken 
to  be  of  sound  mind  till  the  contrary  is  snewn.     But  a  person  may 
commit  a  criminal  act,  and  not  be  responsible.  If  some  controlling 
disease  was,  in  truth,  the  acting  power  within  him  which  he  could 
"  not  resist,  then  he  will  not  be  responsible.     It  is  not  more  im- 
"  portant  than  difficult  to  lay  down  the  rule  by  which  you  are  to  be 
"  governed-"     "  On  the  part  of  the  defence,  it  is  contended  that  the 
"  prisoner  was  non  compos  mentis,  that  is  (as  it  has  been  said)  unable 
"  to  distinguish  right  from  wrong,  or,  in  other  words,  that  from  the 

(y)  Boiler's  case,  Old  Bailey,  2d  July,  "  that  case  was  conducted."    Per  Sir  J. 

1812,  Coltis.  673,  in  the  note.  Campbell,  Atty.  Gen.  in  Reg.  v.  Oxford, 

(z)  Bellinghain's  case,  Old  Bailey,  15th  9  C.  &  P.  533. 
May,  1812,  Oollis.  Addend.  636.    '*  I  will  (a)  Reg.  ».  Offord,  5  C.  &  P.  16& 


M 


not  refer  to  BeUingham's  case,  as  there      Lord  Lyndhurst,  C.  B. 
are  some  doubts  as  to  the  mode  in  which 
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"  effect  of  a  diseased  mind  he  did  not  know  at  the  time  that  the  act 
"  he  did  was  wrong."    "  Something  has  been  said  about  the  power 
to  contract  and  to  make  a  will.     But  I  think  that  those  things  do 
not  supply  any  test     The  question  is,  whether  the  prisoner  was 
labouring  under  that  species  of  insanity  which  satisfies  you  that  he 
was  quite  unaware  of  the  nature,  character,  and  consequences  of 
"  the  act  he  was  committing,  or,  in  other  words,  whether  he  was  under 
"  the  influence  of  a  diseased  mind,  and  was  really  unconscious  at 
"  the  time  he  was  committing  the  act,  that  it  was  a  crime  T  (&) 
Hadfield'scase.      James  Hadjield  was  tried  in  the  Court  of  King's  Bench,  in  the 
■r®*?01"*  »*    year  1800,  on  an  indictment  for  high  treason,  in  shooting  at  the 
^* '  Icing,  in  Drury-lane  theatre ;  and  the  defence  made  for  the  prisoner 

was  insanity.  It  was  proved  that  he  had  been  a  private  soldier  in 
a  dragoon  regiment,  and  in  the  year  1793  received  many  severe 
wounds  in  battle,  near  Lisle,  which  had  caused  partial  derangement 
of  mind,  and  he  had  been  dismissed  from  the  army  on  account  of 
insanity.  Since  his  return  to  this,  country  he  had  been  annually 
out  of  his  mind  from  the  beginning  of  spring  to  the  end  of  the  dog- 
days,  and  had  been  under  confinement  as  a  lunatic.  When  affected 
by  his  disorder,  he  imagined  himself  to  hold  intercourse  with  God ; 
sometimes  called  himself  God,  or  Jesus  Christ,  and  used  other  ex- 
pressions of  the  most  irreligious  and  blasphemous  kind ;  and  also 
committed  acts  of  the  greatest  extravagance ;  but  at  other  times  he 
appeared  to  be  rational,  and  discovered  no  symptom  of  mental  inca- 
pacity or  disorder.  On  the  11th  of  May  preceding  his  commission 
of  the  act  in  question  his  mind  was  very  much  disordered,  and  he 
used  many  blasphemous  expressions.  At  one  or  two  o'clock  on  the 
following  morning,  he  suddenly  jumped  out  of  bed,  and  alluding  to 
his  chila,  a  boy  of  eight  months  old,  of  whom  he  was  usually  re- 
markably fond,  said  he  was  about  to  dash  his  brains  out  against  the 
bed  post,  and  that  God  had  ordered  him  to  do  so ;  and  upon  his 
wife  screaming,  and  his  friends  coming  in,  he  ran  into  a  cupboard 
and  declared  he  would  lie  there,  it  should  be  his  bed,  and  God  had 
said  so ;  and  when  doing  this,  having  overset  some  water,  he  said  be 
had  lost  a  great  deal  of  blood.  On  the  same  and  the  following  day 
he  used  many  incoherent  and  blasphemous  expressions.  On  the 
morning  of  the  15th  of  May  he  seemed  worse,  said  that  he  had  seen 
God  in  the  night,  that  the  coach  was  waiting,  and  that  he  had  been 
to  dine  with  the  king.  He  spoke  very  highly  of  the  king,  the  royal 
family,  and  particularly  of  the  Duke  of  York.  He  then  went  to  his 
master's  workshop,  whence  he  returned  to  dinner  at  two,  but  said 
that  he  stood  in  no  need  of  meat,  and  could  live  without  it  He 
asked  for  tea  between  three  and  four  o'clock,  and  talked  of  being 
made  a  member  of  the  society  of  odd  fellows ;  and,  after  repeating 
his  irreligious  expressions,  went  out  and  repaired  to  the  theatre.  On 
the  part  of  the  Crown,  it  was  proved  that  he  had  sat  in  his  place  in 
the  theatre  nearly  three  quarters  of  an  hour  before  the  king  entered ; 
that  at  the  moment  when  the  audience  rose,  on  His  Majesty's  enter- 
ing his  box,  he  got  up  above  the  rest,  and  presenting  a  pistol  loaded 
with  slugs,  firea  it  at  the  king's  person,  and  then  let  it  drop ;  and 
when  he  fired  his  situation  appeared  favourable  for  taking  aim,  for 
he  was  standing  upon  the  second  seat  from  the  orchestra  in  the  pit ; 

(b)  Reg.  v.  Oxford,  9  C.  &  P.  525.   Lord  Denman,  C.  J.,  Alderson,  B.,  and  Patteson,  J. 
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and  he  took  a  deliberate  aim,  by  looking  down  the  barrel,  as  A  malt 
usually  does  when  taking  aim.  On  his  apprehension,  amongst  other 
expressions,  he  said  that  "  he  knew  perfectly  well  his  life  was  for- 
feited ;  that  he  was  tired  of  life,  and  regretted  nothing  but  the  fate  of 
a  woman  who  was  his  wife,  and  would  De  his  wife  a  few  days  longer, 
he  supposed."  These  words  he  spoke  calmly,  and  without  any 
apparent  derangement;  and  with  equal  calmness  repeated  that 
he  was  tired  of  life,  and  said  that  "  his  plan  was  to  get  rid  of  it  by 
other  means;  he  did  not  intend  anything  against  die  life  of  the 
king ;  he  knew  the  attempt  only  would  answer  his  purpose." 

The  counsel  for  the  prisoner  (c)  in  his  very  able  address  to  the 
jury,  put  the  case  as  one  of  a  species  of  insanity  in  the  nature  of  a 
morbid  delusion  of  the  intellect,  and  admitted  that  it  was  necessary 
for  them  to  be  satisfied  that  the  act  in  question  was  the  immediate 
unqualified  ofispring  of  the  disease.  And  Lord  Kenyon  held  that  as 
the  prisoner  was  deranged  immediately  before  the  offence  was 
committed,  it  was  improbable  that  he  had  recovered  his  senses  in  the 
interim  ;  and  although,  were  they  to  run  into  nicety,  proof  might  be 
demanded  of  his  insanity  at  the  precise  moment  when  the  act  was 
committed ;  yet,  there  being  no  reason  for  believing  him  to  have 
been  at  that  period  a  rational  and  accountable  being,  he  ought  to  be 
acquitted,  (d) 

The  application  of  the  rules  and  principles  laid  down  in  these  Application  of 
cases  to  each  particular  case  as  it  may  arise,  will  necessarily  in  many  tn?  ™,e8  **£ 
instances  be  attended  with  difficulty ;  more  especially  with  regard  to  th^foregomg 
the  true  interpretation  of  the  expressions,  which  state  that  the  cases, 
prisoner,  in  order  to  be  a  proper  subject  of  exemption  from  punish- 
ment on  the  ground  of  insanity,  should  appear  .to  have  been  unable 
u  to  distinguish  right  from  wrong,"  or  to  discern  "  that  he  was  doing 
a  wrong  act"  or  soould  appear  to  have  been  "  totally  deprived  of  his 
understanding  and  memory ;"  as  even  in  HadfieUPs  case  his  expres- 
sions when  apprehended,  that "  he  was  tired  oi  life,"  that "  he  wanted 
to  get  rid  of  it,"  and  that  "  he  did  not  intend  anything  against  the 
life  of  the  king,  but  knew  that  the  attempt  only  would  answer  his 
purpose ;"  seem  to  show  that  he  must  have  been  aware  that  he  was 
doing  a  wrong  act,  though  the  degree  of  its  criminality  might  have 
been  but  imperfectly  presented  to  him,  through  the  morbid  delusion 
by  which  his  senses  and  understanding  were  affected.  But  it 
is  clear  that  idle  and  frantic  humours,  actions  occasionally  un- 
accountable and  extraordinary,  mere  dejection  of  spirits,  or  even 
such  insanity  as  will  sustain  a  commission  of  lunacy,  will  not  be 
sufficient  to  exempt  a  person  from  punishment  who  has  committed 
a  criminal  act  And  it  seems  that  though  if  there  be  a  total  perma- 
nent want  of  reason,  or  if  there  be  a  total  temporary  want  of  it  when 
the  offence  was  committed,  the  prisoner  will  be  entitled  to  an  ac- 
quittal ;  yet,  if  there  be  a  partial  degree  of  reason,  a  competent  use  of 
it,  sufficient  to  have  restrained  those  passions  which  produced  the 
crime;  if  there  be  thought  and  design,  a  faculty  to  distinguish  the 
nature  of  actions,  to  discern  the  difference  between  moral  good  and 


(e)  The  late  Lord  Erskine,  then  at  the  pearing  to  as  that  he  was  under  the  in-* 

bar.  fluence   of   insanity,  when    the    act  watf 

(d)  Hadficld's  case,  Collis.  480.     The  committed,* 
verdict  of  the  jury  was  "  Not  Guilty,  it  ap* 
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evil ;  then,  upon  the  fact  of  the  offence  proved,  the  judgment  of  the 
law  must  take  place,  (e) 

In  Alison's  Principles  of  the  Criminal  Law  of  Scotland,  (  / )  and 
there  is  no  difference  between  the  law  of  England  and  the  law 
of  Scotland  with  reference  to  insanity,  it  is  said,  that  "  to  amount  to  a 
complete  bar  of  punishment,  either  at  the  time  of  committing  the 
offence,  or  of  the  trial,  the  insanity  must  have  been  of  such  a  kind  as 
entirely  to  deprive  the  prisoner  of  the  use  of  reason,  as  applied  to  the 
act  in  question,  and  the  knowledge  that  he  was  doing  wrong;  in  com- 
mitting it.  If,  though  somewhat  deranged,  he  is  able  to  distinguish 
right  from  wrong,  in  his  own  case,  and  to  know  that  he  was  doing 
wrong  in  the  act  which  he  committed,  he  is  liable  to  the  full  punish- 
ment of  his  criminal  acts."  (g) 

If  a  man  in  his  sound  memory  commits  a  capital  offence,  and 
before  arraignment  for  it  he  becomes  mad,  he  ought  not  to  be 
arraigned  for  it ;  because  he  is  not  able  to  plead  to  it  with  that 
advice  and  caution  that  he  ought.  And  if,  after  he  has  pleaded,  the 
prisoner  become  mad,  he  shall  not  be  tried,  as  he  cannot  make  his 
defence.  If,  after  he  is  tried  and  found  guilty,  he  loses  his  senses 
before  judgment,  judgment  shall  not  be  pronounced;  and  if  after 
judgment  he  becomes  of  nonsane  memory,  execution  shall  be  stayed ; 
for,  peradventure,  says  the  humanity  of  the  English  law,  had  the 
prisoner  been  of  sound  memory,  he  might  have  alleged  something  in 
stay  of  judgment  or  execution,  (A) 

And,  by  the  common  law,  if  it  be  doubtful  whether  a  criminal, 
who  at  his  trial  is  in  appearance  a  lunatic,  be  such  in  truth  or  not, 
the  fact  shall  be  investigated,  (i)  And  it  appears  that  it  may  be 
tried  by  the  jury,  who  are  charged  to  try  the  indictment  (A)  by  an 
inquest  of  office  to  be  returned  by  the  sheriff  of  the  county  wherein 
the  Court  sits  ([)  or,  being  a  collateral  issue,  the  fact  may  be  pleaded 
and  replied  to  ore  tenus,  and  a  venire  awarded  returnable  instanter, 
in  the  nature  of  an  inquest  of  office,  (m)  And  if  it  be  found  that  the 
party  only  feigns  himself  mad,  and  he  refuses  to  answer  or  plead,  he 
would  formerly  have  been  dealt  with  as  one  who  stood  mute,  (ri)  but 
now  a  plea  of  not  guilty  may  be  entered  under  the  7  &  8  Geo.  4, 
c.  28,  s.  2. 

But  in  case  a  person  in  a  phrenzy  happen,  by  some  oversight,  or 
by  means  of  the  gaoler,  to  plead  to  his  indictment,  and  is  put  upon 
his  trial,  and  it  appears  to  the  Court  upon  his  trial  that  he  is  mad, 
the  Judge  in  his  discretion  may  discharge  the  jury  of  him  and  remit 
him  to  gaol  to  be  tried  after  the  recovery  of  his  understanding,  espe- 
cially in  case  any  doubt  appear  upon  the  evidence  touching  his  guilt, 


(e)  Per  Yorke,  Solicitor-General,  in 
Lord  Ferrers'  case,  19  Howell's  St.  Tri. 
947,  948,  et  per  Lawrence,  J.  Rex  p. 
Allen,  Stafford  Lent  Assizes,  1807,  MS. 
And  see  also  upon  the  subject  of  insanity, 
Lord  Thurlow's  judgment  in  the  Attorney. 
General  v.  Parnther,  3  Br.  Cha.  Ca.  441. 

(/)  P.  654. 

(g)  Cited  by  Sir  J.  Campbell,  Att.-Gen. 
in  Keg.  v.  Oxford,  9  C.  &  P.  532. 

(A)  4  Bin.  Com.  25.     1  Hale,  35. 

(•)  1  Hawk.  P.  C.  c.  1,  s.  4.  If  there 
be  a  doubt  as  to  the  prisoner's  sanity,  a 
j  ury  ought  to  be  sworn  to  try  the  question. 


Ley's  case,  1  Lewin,  239.    Hullock,  B. 

(k)  Bac.  Abr.  Idiot  (B.)  1  Hale,  33, 
35,  36.  1  Hawk.  P.  C.  c.  1,  s.  4,  note  (5). 

(I)  I  Hawk.  P.  C.  c.  1,  s.  4.  Somer- 
▼ille's  case,  1  And.  107.  1  Sav.  50,  56. 
1  Hale,  35. 

(m)  Fost.  46.  Kel.  13.  1  Lev.  61. 
1  Sid.  72.  And  the  proceeding  by  inquest 
ex  officio  is  recommended  in  cases  of  im- 
portance, doubt,  or  difficulty.  1  Hale,  35. 
Sav.  56.  1  And.  104.  See  1  Hawk.  P.  C. 
c  1,  s.  4,  note  (5). 

(n)  I  Hawk.  P.  C.  c.  1,8.4. 
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and  this  in  favor  em  vita;  and  if  there  be  no  colour  of  evidence  to 
prove  him  guilty,  or  if  there  be  pregnant  evidence  to  prove  his 
insanity  at  the  time  of  the  fact  committed,  then  upon  the  same  favour 
of  life  and  liberty  it  is  fit  that  the  trial  proceed  in  order  to  his 
acauittal.  (o) 

By  the  39  &  40  Geo.  3,  c.  94,  it  is  enacted,  "  that  in  all  cases  Disposal  of 
when  it  shall  be  given  in  evidence  upon  the  trial  of  any  person  persons  8c- 
charged  with  treason,  murder,  gr  felony,  that  such  person  was  insane  ^nttf1 8C" 
at  the  time  of  the  commission  of  such  offence,  and  such  person  shall  insanity. 
be  acquitted,  the  jury  shall  be  required  (  p)  to  find  specially  whether 
such  person  was  insane  at  the   time  of  the  commission  of  such 
offence,  and  to  declare  whether  such  person  was  acquitted  by  them 
on  account  of  such  insanity ;  and  if  they  shall  find  that  such  person 
was  insane  at  the  time  of  the  committing  such  offence,  the  Court 
before  whom  such  trial  shall  be  had,  shall  order  such  person  to 
be  kept  in  strict  custody,  in  such  place  and  in  such  manner  as  to  the 
Court  shall  seem  fit,  until  his  Majesty's  pleasure  shall  be  known ;  and 
it  shall  thereupon  be  lawful  for  his  Majesty  to  give  such  order  for  the 
safe  custody  of  such  person  during  his  pleasure,  in  such  place  and  in 
such  manner  as  to  his  Majesty  shall  seem  fit" (a) 

~  offence  shall  be  insane.  Disposal  of 


By  sec.  2,  "  if  any  person  indicted  for 
and  shall  upon  arraignment  be  found  so  to 


>e  by  a  jury  lawfully  im-  persons  found 


panelled  for  that  purpose,  so  that  such  person  cannot  be  tried  upon  a^gn^nt . 
such  indictment ;  £r  if  upon  the  trial  of  any  person  so  indicted,  such  ^  . ! 

person  shall  appear  to  the  jury  charged  wit  i  such  indictment  to  be      '  * 

insane,  it  shall  be  lawful  for  the  Court, 


before  whom  any  such 
person  shall  be  brought  to  be  arraigned  or  tried  as  aforesaid,  to  direct 
such  finding  to  be  recorded,  and  thereupon  to  order  such  person  to 
be  kept  in  strict  custody  till  his  Majesty's  pleasure  shall  be  known." 
And  it  is  further  enacted,  "  that  if  any  person  charged  with  any  q^      n  d5g- 
offence  shall  be  brought  before  any  Court  to  be  discharged  for  want  charge  for  want 
of  prosecution,  and  such  person  shall  appear  to  be  insane,  it  shall  be  °*  prosecution, 
lawful  for  such  Court  to  order  a  jury  to  be  impanelled  to  try  the 
sanity  of  such  person ;  and  if  the  jury  so  impanelled  shall  find  such 
person  to  be  insane,  it  shall  be  lawful  for  such  Court  to  order  such 
person  to  be  kept  in  strict  custody,  in  such  place  and  in  such  manner 
as  to  such  Court  shall  seem  fit,  until  his  Majesty's  pleasure  shall  be 
known."  (r) 

This  section  extends  to  all  offences,  and  is  not  confined  like  the 
first  to  cases  of  treason,  murder,  ana  felony.  The  prisoner  was 
indicted  for  assaulting  one  Elizabeth  Earl,  and  beating  her  with 
intent  to  murder  her.  The  jury  found  specially  that  he  was  insane 
at  the  time  of  committing  the  offence,  and  also  at  the  time  of  the  ' 

trial>  and  declared  that  they  acquitted  him  on   account  of  such 


(©)  Bac.  Abr.  Idiot.  (B.)  1  Hale,  35, 
36,  per  Foster,  J.    18  St  Tri.  411. 

(/>)  It  is  the  duty  of  the  Judge  to  ask 
the  jury  whether  they  acquit  on  the  ground 
of  insanity.  Burrow's  case,  1  Lewin,  238. 
Holroyd,  J. 

(9)  And  see  as  to  Ireland,  the  1  &  2 
Geo.  4,  c  33,  s.  16,  and  the  1  &  2  Vict. 
c.72. 

(r)  The  1  &  2  Vict.  c.  14,  repeals  the 
third  section  of  this  act,  and  contains  pro- 


visions for  sending  insane  persons  appre- 
hended under  circumstances  denoting  an 
intention  to  commit  crimes  to  lunatic  asy- 
lums and  for  their  maintenance  therein.  See 
9  Geo.  4,  c  40,  as  to  the  restraint,  removal, 
and  maintenance  of  pauper  lunatics  by 
order  of  two  justices,  and  the  3  &  4  Vict, 
c.  54,  s.  7,  as  to  the  maintenance  of  insane 
criminals.  As  to  such  cases  in  Ireland,  see 
1  &  2  Geo.  4,  c.  33,  s.  17,  and  1  &  2  Vict, 
c.  27. 
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without  hear- 
ing evidence. 


insanity,  and  the  learned  Judge  ordered  him  to  be  kept  in  strict 

custody  till  his  Majesty's  pleasure  should  be  known.     But  a  doubt 

being  suggested,  whether  the  Judge  had  authority  under  the  statute 

to  take  such  a  finding  and  make  such  an  order,  the  offence  being  a 

misdemeanor  only  and  not  felony,  the  point  was  submitted  to  the 

consideration  of  the  Judges.     Tney  were  unanimously  of  opinion 

that  the  second  section  applies  to  all  cases,  though  only  misde^ 

jneanors, — and  that  though  mere  insanity  at  the  time  of  the  offence 

would  not  have  warranted  the  order,  yet  insanity  found  at  the  time 

of  the  trial  did  warrant  it  (o) 

Th©  jury  may        Where  a  prisoner,  indicted  for  a  misdemeanor  in  uttering  seditious 

judge  from  the  words,  upon  his  arraignment  showed  symptoms  of  insanity,  and  an 

demeanor         inquest  was  forthwith  taken  under  the  statute,  it  was  held  that  the 

jury  might  form  their  judgment  of  the  state  of  the  mind  of  the 

prisoner  from  his  demeanor  while  the  inquest  was  being  taken,  and 

might  thereupon  find  him  to  be  insane  without  any  evidence  being 

fiven  as  to  his  present  state.  And  that  it  was  unnecessary  to  ask 
im  whether  he  would  cross-examine  the  witnesses-  or  offer  any 
remarks  or  evidence,  as  that  would  be  an  useless  prolongation 
of  a  painful  proceeding,  (p) 

If  the  jury  are  of  opinion  that  the  prisoner  did  not  in  fact  do  all  that 

facts  necessary  the  law  requires  to  constitute  the  offence  charged,  supposing  the 
to  constitute  prisoner  haa  been  sane,  they  must  find  him  not  guilty  generally,  and 
the  Court  have  no  power  to  order  his  detention  under  this  act, 
although  the  jury  should  find  that  he  was  in  fact  insane.  Where, 
therefore,  on  an  indictment  for  treason,  which  stated  as  an  overt  act, 
that  the  prisoner  discharged  a  pistol  loaded  with  powder  and  a 
bullet,  the  jury  found  that  the  prisoner  was  insane  at  the  time  when  he 
discharged  the  pistol,  but  whether  the  pistol  was  loaded  with  ball  or 
not  there  was  no  satisfactory  evidence,  the  Court  expressed  a  strong 
opinion  that  the  case  was  not  within  the  statute,  (q) 

If  the  acts  proved  to  have  been  done  by  the  prisoner  be  such 
as  would  have  amounted  to  the  crime  charged,  if  they  had  been  done 
„        _     by  a  person  of  sane  mind,  the  grand  jury  are  bound  to  find  a  bill,  in 
/£.  $L-jl«^JL  order  that  the  prisoner  may  be  confined  under  this  act  (r) 

If  a  prisoner  have  not  at  the  time  of  the  trial,  from  the  defect 

of  his  faculties,  sufficient  intelligence  to  understand  the  nature  of  the 

proceedings  against  him,  the  jury  ought  to  find  that  he  is  not  sane, 

and  upon  such  finding  he  may  be  ordered  to  be  kept  in  custody 

under  this  act  (s) 

Insane  persons      '^ne  3  &  4  Vict  c.  54T  s.  3.  enacts,  that  "  in  all  cases  where 

charged  with     it  shall  be  given  in  evidence  upon  the  trial  of  any  person  charged 

misdemeanors,  with  any  misdemeanor  that  such  person  was  insane  at  the  time  of  the 


Unless  the 


the  crime 
charged  be 
proved  the 
case  is  not 
within  the  act 


Grand  jury 
must  find  the 
bill.. 


(•)  Rex  v.  Little,  cor.  Wood,  B.,  Surrey 
Summer  Assises,  1820,  Hil.  T.  1821.  MS. 
Bayley,  J.,  and  Russ.  &  Ry.  430. 

(p)  Reg.  t>.  Goode,  7  Ad.  &  E.  536. 
The  jury  were  sworn  in  hme  verba,  '*  You 
shall  diligently  inouire  and  true  present- 
ment make  for  ana  on  behalf  of  our  Sove- 
reign Lady  the  Queen,  whether  J.  G.,  the 
defendant,  be  insane  or  not,  and  a  true 
verdict  give  according  to  the  best  of  your 
understanding ;  so  help  you  God." 

(a)  Reg.  v.  Oxford,  9  C.  &  P.  525, 
Lord  Denman,  C.  J.v  Alderson,  B.,  and 


Patteson,  J.  If  this  had  been  an  indict- 
ment for  shooting,  as  the  evidence  seems  to 
have  proved  an  assault,  and  the  prisoner 
might  have  been  convicted  thereof  under 
the  1  Vict  c.  85,  s.  9,  qu.  whether  he 
might  not  have  been  ordered  to  be  kept  in 
custody  under  sec.  2  of  this  act,  or  sec.  3  of 
3  &  4  Vict.  c.  54.    C.  S.  G. 

(r)  Reg.  v.  Hodges,  8  C.  &  P.  195. 
Alderson,  B. 

(a)  Rex  v.  Dyson,  7  C.  &  P.  305,  n.  (a). 
S.  C.  1  Lewin,  64.  Parke,  B. 
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commission  of  such  offence,  and  such  person  shall  be  ac- 
quitted, the  jury  shall  be  required  to  find  specially  whether  such 
person  was  insane  at  the  time  of  the  commission  of  such  offence,  and 
to  declare  whether  such  person  was  acquitted  by  them  on  account  of 
such  insanity;  and  if  they  shall  find  that  such  person  was  insane  at 
the  time  of  the  committing  of  such  offence,  the  Court  before  whom 
such  trial  shall  be  had  shall  order  such  person  to  be  kept  in  strict 
custody,  in  such  place  and  in  such  manner  as  to  the  Court  shall  seem 
fit,  until  Her  Majesty's  pleasure  shall  be  known ;  and  it  shall  there- 
upon be  lawful  for  Her  Majesty  to  give  such  order  for  the  safe  cus- 
tody of  such  person,  during  her  pleasure,  in  such  place  and  in  such 
manner  as  to  Her  Majesty  shall  seem  fit :  and  in  all  cases  where  any 
person  before  the  passing  of  this  act  has  been  acquitted  of  any  such 
offence  on  the  ground  of  insanity  at  the  time  of  the  commission 
thereof,  and  has  been  detained  in  custody  as  a  dangerous  person,  by 
order  of  the  Court  before  whom  such  person  has  been  triea,  and  still 
remains  in  custody,  it  shall  be  lawful  for  her  Majesty  to  give  the  like 
order  for  the  safe  custody  of  such  person  during  her  pleasure,  as  her 
Majesty  is  hereby  enabled  to  give  in  the  case  of  any  person  who 
shall  hereafter  be  acquitted  on  the  ground  of  insanity. 

The  56  Geo,  3,  c.  1 1 7,  enacts,  that  if  any  person,  after  conviction  for  Pewons  be- 
any offence,  and  during  imprisonment  or  continuance  in  any  gaol,  ^^^J^* 
prison,  hulk,  &c.,  under  sentence  shall  become  insane,  one  of  the  tion,  and  dur- 
principal  secretaries  of  state  may  direct,  that  such  person  shall  be  ing  confine- 
removed  to  a  lunatic  asylum  or  other  proper  receptacle  for  insane  JJ^owf  to  a 
persons,  where  such  person  shall  be  kept  until  he  has  become  of  lunatic  asylum. 
sound  mind ;  upon  which  the  secretary  of  state  may,  in  case  such 
person  is  still  subject  to  imprisonment,  by  his  warrant,  direct  him  to 
De  removed  back  to  the  gaol,  prison,  hulk,  &c,  or  if  the  period  of 
his  imprisonment  be  expired,  may  direct  him  to  be  discharged. 

DI.  Persons  are  properly  excused  from  those  acts  which  are  not  Subjection  to 
done  of  their  own  free  will,  but  in  subjection  to  the  power  of  others,  (t)  Jje^wer 
Thus,  though  a  legislator  establish  iniquity  by  a  law,  and  commana 
the  subject  to  do  an  act  contrary  to  religion  and  sound  morality ; 
yet  obedience  to  such  laws,  while  in  being,  is  a  sufficient  extenuation 
of  civil  guilt  before  the  municipal  tribunal;  though  a  different 
decree  will  be  pronounced  in  foro  conscientue.  (u)  And  actual  force 
upon  the  person  and  present  fear  of  death  may,  in  some  cases, 
excuse  a  criminal  act  Thus,  although  the  fear  of  having  houses 
burnt  or  goods  spoiled  is  no  excuse  in  law  for  joining  and  marching 
with  rebels,  yet  an  actual  force  upon  the  person  and  present  fear  of 
death  may  torm  such  excuse,  provided  tney  continue  all  the  time 
during  which  the  party  remains  with  the  rebels  (v).  And  in  general 
the  person  committing  a  crime  will  not  be  answerable  if  he  was  not 
a  free  agent,  and  was  subject  to  actual  force  at  the  time  the  act  was 
done.  Thus,  if  A.  by  force  take  the  arm  of  B.,  in  which  is  a  weapon, 
and  therewith  kill  (J.,  A.  is  guilty  of  murder,  but  not  B. :  but  if  it  be 
only  a  moral  force  put  upon  B.,  as  by  threatening  him  with  duress  or 
imprisonment,  or  even  by  an  assault  to  the  peril  of  his  life,  in  order 
to  compel  him  to  kill  C,  it  is  no  legal  excuse,  (to)    An  idiot  or 

(I)  1  Hale,  43.     4  Bla.  Com.  27.  394.     Reg.  v.  Tyler,  8  C.  &  P  616. 

(«)  4  Bla.  Com.  27.  (w)  1  Hale,  433.     1  East  P.  C.  c.  5, 

(v)  Per  Lee,  C.  J.,  18  Sta.  Tri.  393,      s.  12,  p.  225. 
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lunatic,  or  a  child  so  young  as  not  to  be  punishable  for  his  criminal 
act,  when  made  use  of  for  the  purpose  of  committing  crimes,  are 
merely  the  instruments  of  the  procurer,  who  will  be  answerable  as  a 
principal,  (x)     As  to  persons  in  private  relation*,  the  principal  case 
where  constraint  of  a  superior  is  allowed  as  an  excuse  for  criminal 
misconduct  proceeds  upon  the  matrimonial  subjection  of  the  wife  to 
her  husband;   for  neither  a  child  nor  a  servant  are  excused  the 
commission  of  any  crime,  whether  capital  or  not  capital,  by  the 
command  or  coercion  of  the  parent  or  master,  (y) 
F*?ae  ™vert         But  a,  feme  covert  is  so  much  favoured  in  respect  of  that  power 
cionof herhofti  an<*  authority  which  her  husband  has  over  her,  that  she  shall  not 
band.  suffer  any  punishment  for  committing  a  bare  theft,  or  even  a  bur- 

glary, by  the  coercion  of  her  husband,  or  in  his  company,  which  the 
law  construes  a  coercion,  (z)  But  this  is  only  the  presumption  of 
law ;  so  that  if  upon  the  evidence  it  clearly  appear  that  the  wife  was 
not  drawn  to  the  offence  by  her  husband,  but  that  she  was  the  prin- 
cipal inciter  of  it,  she  is  guilty  as  well  as  the  husband.  And  if  she 
be  any  way  guilty  of  procuring  her  husband  to  commit  the  offence, 
it  seems  to  make  her  an  accessory  before  the  fact  in  the  same 
manner  as  if  she  had  been  sole,  (a)  And  if  she  commit  a  theft 
of  her  own  voluntary  act,  or  by  the  bare  command  of  her  husband, 
or  be  guilty  of  treason,  murder,  or  robbery,  in  company  with,  or  by 
coercion  of  her  husband,  she  is  punishable  as  much  as  if  she  were 
sole.  (6)    And  she  will  be  guilty  in  the  same  manner  of  all  those 


CO  1  Hawk.  P.  C.  c.31,  s.  7.  1  East, 
P.  C.  c.  5,  s.  14,  p.  228. 

(y)  1  Hale,  44,  516.  1  Hawk.  P.  C. 
c.  1,  s.  14.    Moor.  813.     3  Kel.  34. 

(z)  1  Hale,  46.  1  Hawk.  P.  C.  c.  1, 
s.  9.  4  Bla.  Com.  28.  Kel.  31.  Accord- 
ing to  some,  if  a  wife  commit  a  larceny  by 
the  command  of  her  husband,  she  is  not 
guilty j  which  seems  to  be  the  law  if  the 
husband  be  present,  but  not  if  he  be  absent 
at  the  time  and  place  of  the  felony  com- 
mitted.    1  Hale,  45. 

(a)  1  Hale,  616.  2  Hawk.  P.  C.  c.  29, 
s.  24. 

(6)  1  Hawk.  P.  C.  c.  1,  s.  11.  1  Hale, 
45,  47,  48,  516.  Kel  31.  2  Bla.  Com. 
29.  The  reason  given  is  the  heinousness 
of  those  crimes  I  find  no  decision  which 
warrants  the  position  in  the  text,  as  to  trea- 
son, murder,  or  robbery.  Somerville's  case, 
1  And.  104,  which  is  the  only  case  where 
husband  and  wife  have  been  convicted  of 
treason,  only  shows  that  a  wife  may  be  con- 
victed of  treason  with  her  husband.  There 
Ardcn  and  his  wife  were  charged  with  pro- 
curing Somcrville  to  destroy  the  Queen,  and 
both  found  guilty,  but  as  none  of  the  evi- 
dence is  stated,  it  may  have  been  that  the 
wife  was  the  instigator,  and  both  properly 
convicted.  In  Somerset's  case,  which  is 
the  only  case  of  a  wife  convicted,  as  well  as 
her  husband*  as  an  accessory  to  a  murder, 
according  to  3  Inst.  50,  the  Earl  and 
Countess  were  indicted  as  accessories  before 
the  fact,  to  the  murder  of  Sir  T.  Overbury, 
the  wife  was  arraigned  alone  first,  and 
pleaded  guilty,  and  being  asked  what  she 
had  to  say  why  judgment  of  death  should 
not  be  given  against  her,  she  said,  "  I  can 


"much  aggravate,  but  nothing  extenuate 
"my  fault/"  (2  St.  Tr.  957.)    Assuming, 
therefore,   that  the  indictment  was  joint 
against  both,  the  case  only  proves  that  the 
wife  may,  properly,  be  convicted  upon  her 
own  confession,  which  indicates  that  she 
was  the  more  guilty  party ;  as  it  is  clear  she 
was  in  this  case.     See  Hume's  Hist.  Eng. 
Vol  6,  p.  68,  &c.     But  as  the  Earl  and 
Countess  were  separately  arraigned,  and  on 
different  days,  ana  as  the  indictment  against 
the  Earl,  as  recited  in  his  pardon,  (2  St. 
Tr.  1014)  is  against  him  alone,  I  infer  that 
the  Countess  was  indicted  alone :  if  so,  the 
case  is  merely  that  of  a  wife  pleading  guilty 
to  an  indictment  charging  her  alone  as  ac- 
cessory, and  unless  in  such  a  case  she  either 
pleaded  that  she  committed  the  offence  in 
company  with  her  husband,  (as  it  seems  she 
may,  1  Hale,  47.  M.  37,  Ed.  3.  Rot.  34,) 
or  such  appeared  to  be  the  case  upon  her 
trial,  no  question  as  to  coercion  could  arise. 
In  Reg.  v.  Alison,  8  C.  &  P.  418.   Mr.  J. 
Patteson  mentions  an  old  case,  where  a 
husband  and  wife,  intending  to  destroy  them- 
selves, took  poison  together,  the  husband 
died,  but  the  wife  recovered,  and  was  tried 
for  the  murder,  and  "  acquitted  solely  on 
"the  ground  that,  being  the  wife  of  the 
"  deceased,  she  was  under  his  controul,  and 
"  inasmuch  as  the  proposal  to  commit  suicide 
"  had  been  first  suggested  by  him,  it  was 
"  considered  that  she  was  not  a  free  agent,** 
but  I  know  from  the  best  authority  that  the 
very  learned  Judge  guarded  against  sub- 
scribing to  the  reason  given  for  this  deci- 
sion.    Probably  the  case  referred  to  is  an 
anonymous  one,   Moor.  754,  where  it  is 
said,  the  question  was,  whether  it  was  mur- 
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crimes  which,  like  murder,  are  mala  in  se9  and  prohibited  by  the  law 
of  nature,  (c)  And  in  one  case  it  appears  to  nave  been  held  by  all 
the  judges,  upon  an  indictment  against  a  married  woman,  for 
falsely  swearing  herself  to  be  next  ofkin  and  procuring  administra- 
tion, that  she  was  guilty  of  the  offence,  though  her  husband  was  with 
her  when  she  took  the  oath,  (d)  But  upon  an  indictment  for  dis- 
posing of  forged  notes,  it  was  ruled  that  a  woman  was  protected  by 
being  the  wife  of  a  man  with  whom  she  was  indicted,  who  disposed 
of  them  in  her  presence,  (e) 

Where  upon  an  indictment  against  husband  and  wife  for  jointly 
receiving  stolen  goods,  it  appeared  that  a  burglary  was  committed, 
on  Thursday  or  Friday,  by  their  two  daughters,  who  were  traced  on 
Saturday  to  Cranbrooke,  where  their  father  and  mother  then  lived, 
with  a  quantity  of  the  property  stolen,  with  which  they  went 
towards  their  father's  house ;  and  on  the  same  night,  between  nine 
and  ten  o'clock,  the  mother  and  her  two  daughters  went  to  the 
house  of  a  draper,  and  brought  (/)  two  trunks,  a  red  and  blue  one, 
and  a  person  who  lived  next  door  to  the  prisoners  saw  them  and 
their  two  daughters,  on  the  Sunday,  in  the  kitchen,  where  the  two 
daughters  were  packing  a  blue  box,  and  the  two  boxes  were  after- 
wards found  in  London,  in  consequence  of  a  statement  made  by  the 
wife,  who  on  the  Monday,  when  die  house  was  searched,  denied  that 
any  of  the  stolen  goods  were  in  it,  and  made  various  other  false 
statements:  and  a  quantity  of  the  stolen  property  was  found  concealed 
in  different  parts  of  the  house  ;  the  jury  found  both  the  husband 
and  wife  guilty  ;  it  was  held,  upon  a  case  reserved,  that  as  the 
charge  against  the  husband  and  wife  was  joint,  and  it  had  not  been 
left  to  the  jury  to  say  whether  she  received  the  goods  in  the  absence 
of  the  husband,  the  conviction  of  the  wife  could  not  be  supported, 
though  she  had  been  more  active  than  her  husband,  (g) 

But  where  the  wife  is  to  be  considered  merely  as  the  servant  of  Not  answer- 
the  husband,  she  will  not  be  answerable  for  the  consequences  of  his  ^l!^)16' 
breach  of  duty,  however  fatal,  though  she  may  be  privy  to  his  con-  breach  of  doty, 
duct     Charles  Squire  and  his  wife  were  indicted  for  the  murder  of 
a  boy,  who  was  bound  as  a  parish  apprentice  to  the  prisoner  Charles, 
and  it  appeared  in  evidence  that  both  the  prisoners  had  used  the  ap- 
prentice m  a  most  cruel  and  barbarous  mariner,  and  that  the  wife 
had  occasionally  committed  the  cruelties  in   the  absence  of  the 
husband.     But  the  surgeon  who  opened  the  body  deposed  that, 
in  his  judgment,  the  boy  died  from  debility  and  want  of  proper  food 
and  nourishment,  and  not  from  the  wounds,  &c,  which  he  had 
received.     Upon  which  Lawrence,  J.,  directed  the  jury,  that,  as  the 
wife  was  the  servant  of  the  husband,  it  was  not  her  duty  to  provide 


tier  in  the  woman,  and  the  recorder  caused 
the  special  matter  to  be  found,  but  no  deci- 
sion is  stated,  nor  have  I  been  able  to  find 
the  case  elsewhere.  See  further  on  this 
subject,  note  (y)  po*9  p.  25.  C.  S.  G. 

(e)  4Blac.Com.2a.  This  position  of  Mr. 
J.  Blackstone  is  obviously  much  too  large, 
asitmcludes  larceny  and  burglary.  C.S.G. 

id)  Rex  v.  Dicks,  in  1781,  2  MS  Sum. 
Ht.  Of  Offenders,  and  MS.,  Bayley  J. 

(t)  Rex  v.  Atkinson,  post,  24. 

(/)  So  in  the  report,  quart,  bought 

(?)  Rexv.  Archer.  B.6t  M.  C.  C.  ft.  143. 


The  marginal  note  is  "  upon  a  joint  charge 
"  against  husband  and  wife,  of  receiving 
"  stolen  goods,  the  wife  cannot,  properly,  be 
"  convicted,  if  the  husband  is,"  which  seems 
not  to  be  warranted  by  the  case,  which,  at 
most,  only  decides  that  where  there  is  no_ . 
evidence  whatever,  that  the  wife  was  pre- 
sent when  the  goods  were  received,  or  of 
her  conduct  when  they  were  received,  that 
she  ougnlTnot  to  be  jointly  convicted  with 
herhuspancC  There  is  some  error  in  the 
dates  mentioned  in  the  case.   C.  S.  G. 
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the  apprentice  with  sufficient  food  and  nourishment,  and  that  she 
was  not  guilty  of  any  breach  of  duty  in  neglecting  to  do  so ;  though, 
if  the  husband  had  allowed  her  sufficient  food  for  the  apprentice, 
and  she  had  wilfully  withholden  it  from  him,  then  she  would  have 
been  guilty.  But  that  here  the  feet  was  otherwise ;  and  therefore, 
though  in  foro  conscientia  the  wife  was  equally  guilty  with  her 
husband,  yet  in  point  of  law  she  could  not  be  said  to  be  guilty  of 
not  providing  the  apprentice  with  sufficient  food  and  nourishment  (A) 

In  inferior  misdemeanors  a  wife  may  be  indicted,  together  with 
her  husband ;  (i)  and  she  may  be  punished  with  him  for  keeping  a 
bawdy  house,  for  this  is  an  offence  as  to  the  government  of  the 
house  in  which  the  wife  has  i  principal  share;  and  also  such 
an  offence  as  may  generally  be  presumed  to  be  managed  by  the  in- 
trigues of  the  sex.  (k)  Sio  a  wife  may  be  jointly  convicted  with 
her  husband  of  an  assault,  upon  an  indictment  against  both,  for  felo- 
niously inflicting  a  bodily  injury  dangerous  to  life,  under  1  Vict 
c.  88,  s.  5.  (t)  but  where  the  husband  and  wife  were  indicted  for  a 
misdemeanor,  in  uttering  counterfeit  coin,  it  was  held  that  the  same 
rule  which  applied  to  felonies  should  apply  to  that  case,  (m)  But  a 
prosecution  for  a  conspiracy  is  not  maintainable  against  a  husband 
and  wife  only ;  because  they  are  esteemed  but  as  one  person  in  law, 
and  are  presumed  to  have  but  one  will,  (n) 

In  all  cases  where  the  wife  offends  alone  without  the  company  siL 
coercion  of  her  husband,  she  is  responsible  for  her  offence  as  much  as 
any  feme  sole,  (o)  Hus  she  may  be  indicted  alone  for  a  riot ;  (p) 
may  be  convicted  of  selling  gin  against  the  injunctions  of  the  9  Geo. 
2,  c.  23,  (q)  or  for  recusancy,  (r)  And  she  may  be  indicted  for 
being  a  common  scold ;  («)  for  assault  and  battery ;  (t)  for  forestall- 


ed) Rex  v.  Squire  and  his  wife,  Stafford 
Lent  Assises,  1799.    MS. 

(•')   See  Reg.   t>.   Martin,  8  A.  &  E. 
481,  where  husband  and  wife  were  con- 
victed of  obtaining  goods  by  false  pretences, 
and   the  judgment   reversed  on    another 
ground.    There  is  no  donbt  that  in  all  mis- 
demeanors  a  wife  may  be  jointly  convicted 
with  her  husband  as  she  may  be  proved  to 
have  acted  voluntarily ;  but  I  find  no  autho- 
rity that  the  same  rule  as  to  coercion,  which 
applies  to  felonies,  does  not  extend  to  mis- 
demeanors.  On  the  contrary,  Rex  v.  Price, 
8  C.  &  P.  19,  and  Anon.  Matth.  Dig.  Cr. 
Law,  262,  show  that  the  rule  applies  to  the 
misdemeanor  of  uttering  base  com ;  and  the 
reason  given  in  Rex  ».  Dixon,  10  Mod.  335, 
and  Reg.  v.  Williams,  Salk,  384,  as  to  the 
keeping  of  gaming  and  bawdy  houses,  that 
the  wife  may  probably  have  as  great,  nay,  a 
greater  share  in  the  criminal  management 
of  the  house,  than  the  husband,  tends  to 
show,  that,  in  order  to  convict  the  wife  she 
must  be  acting  voluntarily,  and  not  under 
coercion.   In  Reg.  v.  Cruse,  8  C.  Ac  P.  541, 
the  wife  had  taken  a  very  active  part  Reg. 
v.  Williams,  and  Reg.  v.  Ingram,  Salk.  384, 
were  in  arrest  of  judgment,  and  therefore 
the  Court  would  presume,  if  necessary,  that 
the  wife  had  acted  voluntarily ;  and  Rex  v. 
Dixon  was  on  demurrer,  and  the   Court 
would,  and,  it  seems,  did,  hold  the  indict- 
ment good,  because  it  might  be  proved  that 
the  wife  was  not  under  coercion.     There  is 


no  authority,  therefore,  that  the  rule  does 
not  extend  to  misdemeanors,  and  the  ten- 
dency of  the  authorities  certainly  is  that  it 
does.    C.  &  O. 

(*)  1  Hawk,  P.  C.  c  1,  s.  12.  Wil. 
liams's  case,  1 0  Mod.  63.  Salk.  384.  S.  C. , 
in  arrest  of  judgment.  So  also  for  keeping 
a  gaming  house.  Rex  v.  Dixon  and  wife, 
10  Mod.  335,  on  demurrer,  where  by  the 
indictment  the  husband  and  wife,  et  uterqu* 
toman  were  charged  with  the  offence. 

(/)  Reg.  v.  Cruse.  2  Moo.  C.C.  R.  S3. 
&  C.  8  C.  &  P.  541. 

<W)  Reg.  t>.  Price,  8  C.  &  P.  19. 
Mirehouse,  C.  8.,  after  consulting  Bosan- 
quet  and  Coltman,  Js.  and  vide  Matth.  Dig. 
Cr.  Law,  262.  Anon.  8.  P.  per  Bayley,  J. 

(»)  1  Hawk.  P.  C.  c  72,  s.  8. 

(o)  4  Blac.  Com.  29.  But  if  a  wife 
incur  a  forfeiture  by  a  penal  statute,  the 
husband  may  be  made  a  party  to  an  action 
or  information  for  the  same,  and  shall  be 
liable  to  answer  what  shall  be  recovered 
thereon-     1  Hawk.  P.  C.  c.  1,  s.  13. 

(/>)  Dalt.  447. 

(v)  Croft's  case,  Str.  1 120.  And  she 
may  be  committed  for  disobeying  an  order 
of  bastardy.  Rex  v.  Ellen  Taylor,  3  Burr. 
1679. 

(r)  Hob.  96.  Foster's  case,  1 1  Co.  62. 
1  Sid  410,    Sav.  25. 

0)  Foxley's  case,  6  Mod.  213,  239. 

(0  Salk.  384. 
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ing ;  (if )  for  forcible  entry ;  (v)  or  for  keeping  a  bawdy  bouse,  if  her 
Husband  do  not  live  with  her;  (to)  and  tor  trespass  or  slander,  (x) 
And  she  may  also  be  indicted  for  receiving  stolen  goods  of  her  own 
separate  act  without  the  privity  of  her  husband ;  or  if  he,  knowing 
thereof  leave  the  house  and  forsake  her  company,  she  alone  shall  be 
guilty  as  accessory ;  (y)  and  though  in  a  serious  offence,  such  as  that 
of  sending  threatening  letters,  the  husband  be  an  agent  in  the  trans- 
action, yet  if  he  be  so  ignorantly,  by  the  artifice  of  the  wife,  she 
alone  is  punishable.  (0)  And  generally  a  feme  covert  shall  answer 
as  much  as  if  she  were  sole  for  any  offence  not  capital  against  the 
common  law  or  statute ;  and  if  it  be  of  such  a  nature  that  it  may  be 
committed  by  her  alone,  without  the  concurrence  of  the  husband,  she 
may  be  punished  for  it  without  the  husband,  by  way  of  indictment ; 
which  being  a  proceeding  grounded  merely  on  the  breach  of  the 
law,  the  husband  shall  not  be  included  in  it  tor  any  offence  to  which 
he  is  in  no  way  privy,  (a) 

It  is  no  excuse  for  the  wife  that  she  committed  the  offence  by  her  Coercion  of 
husband's  order  and  procurement  if  she  committed  it  in  his  absence ;  I^i?5r!ll. 

.  y  ■    .    "         - ' ."  ■       ■  4  .  «-  ,  .         f  1  i  "    " '  *   not  to  De  pre- 

at  least  it  is  not  to  be  presumed  m  such  case  that  she  acted  by  coer-  m 

qon.     Sarah  Morris  was  tried  for  uttering  a  forced  order,  knowing  *■ 

it  to  be  forged,  and  her  husband  for  procuring  ner  to  commit  the  *Mon  of  ^ 

offence;  and  it  appeared  that  her  husband  ordered  her  to  do  crime, though 

it,  but  that  she  uttered  the  instrument  in  his  absence.     Upon  a  case  b  *«**  co™- 

reserved,  the  Judges  held  that  the  presumption  of  coercion  at  the  JJroJJIIJSent! 

time  of  die  uttering  did  not  arise,  as  the  husband  was  absent  at  that  The  husband 

time  ;  and  that  the  wife  was  properly  convicted  of  the  uttering,  and  ™*y  be  acces- 

the  husband  of  the  procuring.  (J)    In  a. previous  case,  where  the  f^^the 

prisoner,  Martha  Hughes,  was  indicted  for  forgery  and  uttering  bank  felony  of  the 

of  England  notes,  the  principal  witness  stated,  that,  in  consequence  wife. 

of  a  conversation  which  he  had  had  some  time  before  with  the 

prisoner's  husband,  he  went  to  the  husband's  shop ;  that  the  husband 

was  not  present,  but  that  he  saw  the  prisoner,  who  beckoned  him  to 

go  into  an  inner  room ;  that  she  followed  him  into  the  room,  and 

that  he  there  told  her  what  her  husband  had  said  to  him ;  upon 

which  they  agreed  about  the  business,  and  he  bought  of  her  three 

two  pound  notes,  at  one  pound  four  shillings  each ;  that  he  paid  her 

for  tne  notes,  and  was  to  receive  eight  shillings  in  change ;  and  that 

when  he  was  putting  the  notes  into  his  pocket  book,  and  before  he 

had  received  the  change,  the  husband  looked  into  the  room,  but  did 

not  come  in  or  interfere  with  the  business  further  than  by  saying, 

"  Get  on  with  you."    After  this  the  witness  and  the  prisoner 

returned  into  the  shop  where  the  husband  was ;  the  prisoner  gave 

him  the  change,  and  both  the  prisoner  and  her  husband  cautioned 

him  to  be  careful     Upon  this  evidence  the  counsel  for  the  prisoner 

objected  that  she  acted  under  the  coercion  of  her  husband ;  that  the 


(«)  Sid.  410.  2  Keb.  634.  Qu.  and 
aee  Bac  Ah.  Baron  and  Feme  (G)  notes. 

(c)  1  Hale  21  Co.  Lit.  357.  1  Hawk. 
c  64,  s.  35.  That  k  in  respect  of  such 
actual  violence  as  shall  be  done  by  her  in 
person,  but  not  in  respect  of  what  shall  be 
done  by  others  at  her  command,  because 
such  command  is  void. 

(v)  1  Hawk.  P.  C.  c  1,  s.  13,  n.  11. 
where  1  Bac  Abr.  294.  is  cited :  ted  qu. 

(x)  1  Bac  Abr    Baron  and  Feme,  (G) 


notes. 

(y)  22  Ass.  40.   Dalt.  c.  157. 

(t)  Hammond's  case,  1  Leach  447. 

(a)  1  Hawk.  P.  C.  c  l,s.  13.  1  Bac. 
Abr.  Baron  and  Feme  (G),  where  it  is  said 
in  the  notes,  that  she  cannot  be  indicted  for 
barratry,  and  Roll.  Rep.  39,  is  cited.  But 
qu.  and  see  1  Hawk.  P.  C.  c  81,  s.  6.  and 
poet,  Book  II.  Chap.  xxii. 

(6)  Rex  v.  Morris,  East.  T.  1814.  MS. 
Bay  ley  J.,  and  Russ.  and  Ry.  270. 
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evidence  would  have  been  sufficient  to  have  convicted  the  husband, 
if  both  the  husband  and  wife  had  been  upon  their  trial ;  and  that 
therefore  the  prisoner  ought  to  be  acquitted,  (c)  But  Thomson,  B., 
(stopping  the  counsel  for  the  prosecution)  said,  I  am  very  clear  as  to 
"  the  law  on  this  point  The  law,  out  of  tenderness  to  the  wife,  if 
"  a  felony  be  committed  in  the  presence  of  the  husband,  raises 
"  a  presumption  primd  facie,  and  primd  facie  oply*  as  is  clearly  laid 
"  down  by  Lord  Hale,  thaFit  was  done  under  mscbercion :  (d)  but 
"  it  is  absolutely  necessary  that  the  husband  should  in  such  case  be_ 
"  actually  present,  and  taking  a  part  in  the  transaction.  Here  it  is 
"  entirely  the  act  of  the  wile ;  it  is  indeed  in  consequence  of  a  com- 
"  munication  previously  with  the  husband,  that  the  witness  applies 
"  to  the  wife :  but  she  is  ready  to  deal,  and  has  on  her  person  the 
"  articles  which  she  delivers  to  the  witness.  There  was  a  putting  off 
"  before  the  husband  came ;  and  it  was  sufficient  if  before  that  time 
"  she  did  that  which  was  necessary  to  complete  the  crime.  The 
"  coercion  must  be  at  the  time  of  the  act  done,  and  then  the  law  out  of 
"  tenderness  refers  it  primd  facie  to  the  coercion  of  the  husband. 
"But  when  the  crime  has  been  completed  in  his  absence,  no  subsc- 
"  quent  act  of  his  (although  it  might  possibly  make  him  an  accessory 
"  to  the  felony  of  the  wife)  can  be  referred  to  what  was  done  in  his 
"  absence. n  {e)  And  it  seems  that  the  correct  rule  is,  that  if  a 
felony  be  shown  to  have  been  committed  by  the  wife  in  the  presence 
of  the  husband,  the  primd  facie  presumption  is  that  it  was  done  by 
his  coercion ;  but  such  presumption  may  be  rebutted  by  proof  that 
the  wife  was  the  more  active  party,  or  by  showing  an  incapacity  in 
the  husband  to  coerce.  Thus  if  the  husband  were  a  cripple,  and 
confined  to  his  bed,  his  presence  then  would  not  be  sufficient 
to  exonerate  the  wife.  (/)  Where,  therefore,  in  a  case  of  arson 
a  husband  and  wife  were  tried  together,  and  it  appeared  that  the 
husband,  though  present,  was  a  cripple,  and  bed-ridden  in  the  room, 
it  was  held  that  the  circumstances  under  which  the  husband  was, 
repelled  the  presumption  of  coercion,  (g) 

A  feme  covert  is  not  guilty  of  felony  in  stealing  her  husband's 
goods,  because  a  husband  and  wife  are  considered  but  as  one 
person  in  law,  and  the  husband,  by  endowing  his  wife  at  the  mar- 
riage with  all  his  worldly  goods,  gives  her  a  kind  of  interest  in  them : 


(c)  He  referred  to  2  East,  P.  C.  c.  16, 
s.  8,  p.  559.    1  Hale  46.    Kel.  37. 

(cQ  I  Hale,  516. 

(e)  Rex  v.  Martha  Hughes,  coram 
Thomson,  B.,  Lancaster  Lent  Assises  1813. 
MS.    2  Lewin,  229  S.  C. 

(  f )  Per  Tindal,  C.  J.,  in  Reg.  v.  Cruse, 
2  M.  C.  C.  R  53. 

(?)  Reg.  v.  Henry  &  Elizabeth  Pollard. 
Maidstone  Sp.  Ass.  1 8  38.  before  Vaug  ban,  J., 
who  so  held,  after  consulting  Tindaf  C.  J., 
cited  in  Reg.  v.  Cruse,  2M.C.C.  R.  53. 

The  following  positions  seem  fairly  de- 
ducible  from  the  cases  upon  this  subject. 
1st.  There  is  no  objection  on  demurrer,  to 
an  indictment,  which  charges  husband  and 
wife  iointTv  with   the  commission  of  an 


ottence ;  for  the  indictment  is  joint  and 
several,  and  both  may  be  convicted,  if  it 
appear  the  wife  was  not  acting  under  ihe 
coercion  of  the  husband,  or  either  of  them. 


2dly.  There  is  no  objection,  either  in  arrest 
of  judgment,  or  on  error,  to  the  joint  con- 
viction of  huIBand  and  wife,  of  the  same 
offence ;  for  she  may  have  been  the  instiga- 
tor and  both  guilty.  3dly.  Upon  the  trial 
of  husband  and  wife,  theDrjmaJacio_pxer 
sumption  is.  that  she  acted  under  his  coer- 
cion, provided  he  were  actually  present  at 
the  time  the  felony  was  committed.  If, 
therefore,  nothing  appear  but  that  the  felony 
was  committed  while  they  were  both  toge- 
ther, the  jury  ought  to  be  directed  to  acquit 
the  wife.  4tbly.  This  presumption  is  prima, 
facie  only,  and  may  be  rebutted,  either  by 
showing  that  the  wife  was  the  instigator  or 
more  active  party,  or  that  the  husband, 
though  present,  was  incapable  of  coercing, 
as  that  he  was  a  cripple,  and  bed  ridden,  or 
that  the  wife  was  the  stronger  of  the  two. 
C.S.G. 
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for  which  cause  even  a  stranger  cannot  commit  larceny  in  taking  the 
goods  of  the  husband  by  the  delivery  of  the  wife,  as  he  may  by 
taking  away  the  wife  by  force  and  against  her  will,  together  with  the 
goods  of  the  husband  (A) 

The  wife  of  a  member  of  a  friendly  society  is  not  guilty  of  larceny  Or  goods  de- 
if  she  should  steal  the  money  of  the  society  deposited  in  a  box  1^^Lm^B 
in  her  husband's  custody,  which  box  is  kept  locked  by  the  stewards,  which  be  has 
of  whom  he  is  not  one ;  for  the  husband  has  a  joint  property  in  such  ajointproperty. 
money.  (•) 

And  in  a  case  where  the  prisoner  was  an  apprentice  to  the  prose-  And  a  stranger 
cutor,  and  it  appeared  that  the  prosecutors  wife  had  continual  f^**?^ 
custody  of  the  key  of  the  closet  where  her  husband's  plate  was  hoiband's 
usually  locked  up,  and  that  she  had  pawned  some  articles  of  it  in  foods  by  the 
order  to  supply  tne  prisoner  with  pocket  money,  but  the  articles  she  Jj^jJ^!^ 
pawned  were  not  those  which  the  prisoner  was  charged  with  steal-  ^  ^  ^jul- 
ing ;  and  the  prisoner  confessed  that  he  took  the  articles  mentioned  terer. 
in  the  indictment  from  the  closet,  and  a  pawnbroker  proved  that  he 
received  them  in  pledge  from  the  prisoner,  but  it  did  not  appear  by 
what  means  the  prisoner  had  gained  access  to  the  closet  from  which 
they  were  taken,  the  prisoner  was  acquitted.     The  Court  held,  that 
the  prosecutor's  wife,  having  the  constant  keeping  of  the  key  of  the 
closet  where  the  plate  was  usually  locked  up,  and  it  appearing  that 
die  prisoner  could  not  have  taken  it  without  her  privity  or  consents 
it  might  be  presumed  that  he  had  received  it  from  her.  (k)    But  it 
should  be  observed,  that  if  the  wife  steal  the  goods  of  her  husband, 
and  deliver  them  to  B.,  who  knowing  it  carries  them  away,  B.  being 
the  adulterer  of  the  wife,  this,  according  to  a  very  good  opinion, 
would  be  felony  in  B. ;  for  in  such  case  no  consent  of  the  husband 
can  be  presumed.  (/) 

Thus  where  the  prosecutor  left  his  wife  in  the  care  of  his  house  Where  an 
and  property,  and  during  his  absence  the  prisoner,  who  had  lodged  jJJJ'3JJ[gooji 
for  some  time  previously  in  the  house,  took  a  great  many  boxes,  &c,  m  company 
from  the  house,  and  left  them  at  a  house  to  which  ne  had  gone  with  the wife, 
a  day  or  two  before  with  the  prosecutor's  wife,  passing  her  for  his  ^^^  °* 
own,  and  where  he  had  hired  lodgings.     He  soon  afterwards  brought 
her  with  him  to  the  lodgings,  where  they  lived  together  till  he  was 
apprehended,  and  the  wife,  who  took  a  small  basket  with  her,  swore 
that  there  was  none  of  the  property  but  what  she  had  herself  taken, 
or  given  to  the  prisoner  to  take ;  and  the  jury  found  that  the 
prisoner  stole  the  property  jointly  with  the  wife ;  it  was  held,  on 
a  case  reserved,  that  this  was  larceny  in  the  prisoner,  for  though  the 
wife  consented,  it  must  be  considered  that  it  was  done  invito 
domino,  (m) 

A  feme  covert  shall  not  be  deemed  accessory  to  a  felony  for  Feme  covert 


«< 


(&)  1  Hale,  5 14,  where  it  is  put  thus:  "If 
die  take  or  steal  the  goods  or  her  husband 
"and  deliver  them  to  6.,  who,  knowing  it, 
"  carries  them  away,  this  seems  no  felony 
"in  B. ;  for  they  are  taken  quasi  by  the 
M  consent  of  her  husband.  Yet  trespass  lies 
M  against  B.  for  such  taking ;  for  it  is  a  tres- 
spass ;  but  in  favor  em  vitat  it  shall  not  be 
"  adjudged  a  felony,  and  so  I  take  the  law 
"to  be,  notwithstanding  the  various  opi- 
"akms."  And  he  cites  Dalton,  cap.  104. 
p.  366,  269.  tx  Uctwra  Cooke  (new  edit. 


c.  157.  p.  504.)  And  see  1  Hawk.  P.  C.  c 
33,  s.  32.  3  Inst.  110.  2  East,  P.  C.  558. 

(0  Rex  *.  Willis.  R.  &  M.  C.  C.  R.  375. 
So  of  goods  delivered  to  the  husband  to 
keep.  Salt,  c  157 

(k)  Harrison's  case,  1  Leach,  47.  3  East, 

P.  C  569.  ^  , 

(0  Dalton,  cap.  104.  pi  268, 269,  (new 

edit,  c  157.  p.  604.) 
(m)  Rex.  v.  Tolfree,  R.  &  M.  C.  C.  R. 

243,  overruling  Rex  v.  Clark,  K.  &  M. 

C.  C.R.  376,n.(a> 
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receiving  her  husband  who  has  been  guilty  of  it,  as  her  husband  shall 
be  for  receiving  her;  nor  shall  be  a  principal  in  receiving  her 
husband  when  his  offence  is  treason ;  for  she  is  tub  potestate  viri,  and 
boutid  to  receive  him.  (n)  Neither  is  she  affected  by  receiving, 
jointly  with  her  husband,  any  other  offender,  (o) 

It  is  no  ground  for  dismissing  an  indictment  for  buiglary  or  lar- 
ceny as  to  the  wife,  that  she  is  charged  with  her  husband  and 
described  as  his  wife ;  for  the  indictment  is  joint  and  several  accord- 
ing as  the  facts  may  appear ;  and  on  such  an  indictment  the  wife 
may  be  convicted,  and  the  husband  acquitted,  (p) 

And  in  burglary  or  larceny,  if  a  man  and  woman  are  indicted,  and 
the  woman  pretends  to  be  the  man's  wife,  but  is  not  so  described  in 
the  indictment,  the  onus  of  proving  that  she  is  his  wife  is  upon  her. 
Thus  where  Thomas  Wharton  and  Jane  Jones  were  indicted  for 
buiglary,  and  the  woman  pleaded  that  she  was  married  to  Wharton, 
and  would  not  plead  to  the  name  of  Jones,  the  grand  jury  who 
found  the  bill  was  sent  for  ;  and  in  their  presence,  and  with  their 
consent,  the  Court  inserted  the  name  Jane  Wharton,  otherwise  Jones, 
not  calling  her  the  wife  of  Thomas  Wharton,  but  giving  her  the 
addition  of  spinster,  upon  which  she  pleaded ;  and  the  Court  told  her 
that  if  she  could  prove  that  she  was  married  to  Wharton  before  the 
burglary,  she  should  have  the  advantage  of  it :  but  on  the  trial  she 
could  not,  and  was  found  guilty,  and  judgment  given  upon  her.  (q) 
If  a  woman  be  indicted  as  a  single  woman,  and  pleads  to  the  felony, 
that  is  primd  facte  evidence,  that  she  is  not  a  feme  covert,  but  is  not 
conclusive  of  the  fact  (r)  And  in  such  a  case  such  evidence  must 
be  given  as  to  satisfy  the  jury  that  the  prisoners  are  in  fact  husband 
ana  wife,  in  the  same  way  as  to  convince  them  of  any  other  fact  («) 
But  cohabitation  and  reputation  will  be  sufficient  evidence  upon 
such  point  WilUam  Atkinson  and  Mary  Atkinson  were  indicted 
for  disposing  of  forged  country  bank  notes ;  and  it  appeared  that 
the  man  disposed  of  them  in  the  presence  of  the  woman,  at  a  public 
house,  to  which  they  went  together  to  meet  the  person  to  wjiom  they 
were  disposed  of;  that  the  man  went  thither  by  appointment,  and 
the  woman  had  a  bundle  of  the  same  notes  in  her  pocket  There 
was  evidence,  on  the  part  of  the  prosecution,  that  they  had  lived  and 
passed  as  man  and  wife  for  some  months ;  upon  which  it  was  put  to 
Gibbs,  C.  B.,  whether  the  woman  was  not  entitled  to  an  acquittal, 
and  he  thought  she  was;  and  the  counsel  for  the  prosecution 
at  once  acquiesced,  (t)  Where,  however,  the  indictment  states  the 
woman  to  be  the  wife  of  the  person  with  whom  she  is  jointly 
indicted,  no  evidence  is  necessary  to  shew  that  she  is  the  wife,  (u) 

IV.  Upon  the  plea  or  excuse  of  ignorance,  it  may  be  shortly  ob- 
served, that  it  wilt  apply  only  to  ignorance  or  mistake  of  fact,  and 
not  to  any  error  in  point  of  law.     For  ignorance  of  the  municipal 


(n)  1  Hale,  47.  1  Hawk.  P.  C.  c.  1, 
a.  10. 

(o)  1  Hale  48, 621 .  But  if  the  wife  alone, 
the  husband  being  ignorant,  do  knowingly 
receive  Bn  a  felon,  the  wife  it  accessory  and 
not  the  husband.     I  Hale  621. 

(p)  1  Hale,  46. 

(q)  Rex  p.  Jones,  Kcl.  37. 

O)  Quinn's  case,  I  Lewin,  I.  Reg.  v. 
Woodward,  8  C.  &  P.  561.    P*tteson.,  J. 


0)  Rex  e.  Hassall,  2  C.  &  P.  434. 
Garrow,  B.  Quart,  whether  the  proper 
course  for  a  woman  so  indicted  is  not  to 
plead  the  wrong  addition  on  arraignment, 
as  by  pleading  to  the  felony  she  answers  to 
the  name  by  which  she  is  indicted.  C.  S.  G, 

(f)  Rex  o.  Atkinson,  O.  B.  Jan.  Seas. 
1814.     MS.  Bayley,  J. 

(«)  Rex  r.  Knight,  1  C.  &  P.  116, 
Park.  J.  J.  A. 


chap,  i.]         commuting  Crimes. — Subjection  to  others. 

law  of  the  kingdom  is  not  allowed  to  excuse  any  one  that  is  of  the  Of  law. 
age  of  discretion,  and  compos  mentis,  from  its  penalties  when 
broken :  on  the  ground  that  every  such  person  is  bound  to  know  the 
law,  and  presumed  to  have  that  knowledge.  (0)  And  it  is  no 
defence  for  a  foreigner  charged  with  a  crime  committed  in  England, 
that  he  did  not  know  he  was  doing  wrong,  the  act  not  being  an 
offence  in  his  own  country.  («?)  But  in  some  instances  an  ignorance  Of  fact 
or  mistake  of  the  fact  will  excuse;  which  appears  to  have  been 
ruled  in  cases  of  misfortune  and  casualty  ;  as  if  a  man,  intending  to 
kill  a  thief  or  housebreaker  in  his  own  house,  by  mistake  kills  one  of 
own  family,  this  will  not  be  a  criminal  action,  (x) 
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(9)  1  Hale  42.  4  Blac.  Com.  27.  y. 
juris,  quod  quuque  tenetur  tart, 
ercutat,  ii  a  maxim  as  well  of  oar 
own  law  as  it  was  of  the  Roman.  Plowd. 
343.  Ff.  22,  6,  9. 

(a?)  Bex  v.  Eaop,  7  C.  &  P.  456. 
Bosanquet  and  Vaughan,  Ja . 

(r)  Lcvett's  case,  Cro.  Car.  538.  4 
Blac.  Com.  27.    1  Hale,  42,  43. 

(y)  Before  Somerville's  case,  26  Elis., 
and  Somerset's  case,  A.D.  1615, 1  find  no 
exception  to  the  general  role  that  the  coer- 
cion of  the  husband  excuses  the  act  of  the 
wife.  (See  27  Ass.  40,  Stamf.  P.  C.  26, 
27,  142.  Pulton  de  Pace  Regis.  130.  Br. 
Ah.  Coron.  108.  Fits.  Ab.  Coron.  130, 
160,199.)  Bat  after  those  cases  I  find  the 
following  exceptions  in  the  Books  :— Bac 
Max.  57,  excepts  treason  only.  Dalton, 
c  147,  treason  and  murder,  citing  for  the 
latter  Mar.  Lect.  12  (which  I  cannot  find, 
perhaps  some  reader  of  some  Inn  of  Court). 
1  Hale,  P.  C.  p.  45,  47,  treason,  murder, 
and  homicide ;  and  p.  434,  treason,  murder, 
and  manslaughter.  Kelyng  31,  an  obiter 
murder  only.    Hawk.  b.  1,  c.  1, 


s.  11,  treason,  murder,  and  robbery.  BL 
Com.  toL  1,  p.  444,  treason  and  murder ; 
VoL  4,  p.  29,  treason,  and  mala  in  as,  as 
murder  and  the  like.  Hale,  therefore, 
alone  excepts  manslaughter,  and  Hawkins 
introdoces  robbery,  without  any  authority 
for  so  doing ;  and,  on  the  contrary,  in  Reg. 
v.  Cruse,  8  C.  &  P.  545,  a  case  is  cited, 
where  Burrough,  J.,  held  that  the  rule  ex- 
tended to  robbery.  It  seems  long  to  have 
been  considered  that  the  mere  presence  of 


the  husband  was  a  coercion,  (see  4  BL 
Com.  28)  and  it  was  so  contended  in  Rep. 
v.  Cruse;  and  Bac  Max.  56,  expressly 
states  that  a  wife  eon  neither  be  principal 
nor  accessor?  by  joining  with  her  husband 
in  a  felon  v,  because  the  law  intends  her  to 
have  no  will,  and  in  the  next  page  he  says, 
"  If  husband  and  wife  join  in  eommitthw 
"  treason,  the  necessity  of  obedience  doth 
"  not  excuse  the  wife's  offence,  at  it  does  in 
"felony"  Now  if  this  means  that  it  does 
not  absolutely  excuse,  as  he  has  stated  in 
the  previous  page,  it  is  warranted  by  Somer- 
ville's case,  which  shows  that  a  win  may  be 
guilty  of  treason  in  company  with  her  hus- 
band, and  which  would  oe  an  exception  to 
the  general  rule,  as  stated  by  Bacon.  So 
also  would  the  conviction  of  a  wife  with  her 
husband  for  murder  in  any  case  be  an  ex- 
ception to  the  same  rule.  Dalton  cites  the 
exception  from  Bacon  without  the  rule,  and 
Hale  follows  Dalton,  and  the  other  writers 
follow  Hale ;  and  it  seems  by  no  means  im- 
probable that  the  exceptions  of  treason  and 
murder,  which  seem  to  have  sprung  from 
Somerville's  and  Somerset's  case,  and  which 
were  probably  exceptions  to  the  rale  as 
stated  by  Bacon,  have  been  continued  by 
writers  without  adverting  to  their  origin,  or 
observing  that  the  presence  of  the  husband 
is  no  longer  considered  an  absolute  excuse, 
but  only  affords  a  prima  facie  presumption 
that  the  wife  acted  by  his  coercion.  See 
note  (6),  p.  18  ante,  and  the  learned  argu- 
ment of  Mr.  Carrington  in  Reg.  v.  Cruse, 
8  C.  &  P.  641.  C.  8.  G. 


26 


CHAPTER  THE  SECOND. 


OF  PRINCIPALS  AND  ACCESSORIES. 


Where  two  or  more  are  to  be  brought  to  justice  for  one  and  the 
same  felony,  they  are  considered  in  the  light  either, — L  of  principals 
in  the  first  degree ;  IL  principals  in  the  second  degree  ;  HL  acces- 
sories before  the  feet ;  or,  IV .  accessories  after  the  fact     And  in 
either  of  these  characters  they  will  be  felons  in  consideration  of 
law ;  for  he  who  takes  any  part  in  a  felony,  whether  it  be  a  felony 
at  common  law  or  by  statute,  is  in  construction  of  law  a  felon,  ac- 
cording  to  the  sEare  which  he  takes  in  the  crime,  (a) 
Principals  b         L  Principals  in  the  first  degree  are  those  who  have  actually  and 
tbefirstdegne.  w^  tfeir  cwl  fanfa  committed  the  fact;  and  it  does  not  appear 
necessary  to  say  anything  in  this  place  by  way  of  explanation  of 
the  nature  of  tneir  guilt,  which  wul  be  detailed  in  treating  of  the 
different  offences  in  the  course  of  the  work. 
Principals  in         IL  Principals  in  the  second  degree  are  those  who  were  present, 
^"^nd        aiding  and  abetting  at  the  commission  of  the  feet     They  are  jge- 
<^P8e*  nerally  termed  aiders  and  abettors,  and  sometimes  accoi 


in  strict  legal  propriety  as  principals  in  the  first  or  second  degree, 
(BC  merely  as  accessories  before  eg*  after  the  fact  (bY~  Tlie  distinction 
Between  principals  In  the  first,  "and  principals  in  the  second  degree ; 
or,  to  speak  more  properly,  the  course  and  order  of  proceeding 
against  offenders  founded  upon  that  distinction,  appears  to  have  been 
unknown  to  the  most  ancient  writers  on  our  law,  who  considered 
the  persons  present  aiding  and  abetting  in  no  other  light  than  as  ac- 
cessories  at  the  fact  (c)  But  as  such  accessories  they  were  not  liable 
to  be  brought  to  trial  till  the  principal  offenders  should  be  convicted 
or  outlawed ;  a  rule  productive  of  much  mischief,  as  the  course  of 
justice  was  frequently  arrested  by  the  death  or  escape  of  the  prin- 
cipal, or  from  nis  remaining  unknown  or  concealed.  And  with  a 
view  to  obviate  this  mischief  the  judges  by  degrees  adopted  a  dif- 
ferent rule;  and  at  length  it  became  settled  law  that  all  those  who  are 
present,  aiding  and  abetting  when  a  felony  is  committed  are  princi- 
pals in  the  second  degree,  (d) 
How  for  a  In  order  to  render  a  person  a  principal  in  the  second  degree,  or 

Princ*!Ml  m       an  aider  and  abettor,  he  must  be  present,  aiding  and  abetting  at  the 

(«)  Fost.  417.  This  law  was  by  no  means  settled  till  after 

(©)  Fost.  341.  the  time  of  Edw.  3 ;  and  so  late  as  the  lint 

(c)  Fost  347.  of  Queen  Mary  a  chief  justice  of  England 

(<Q  Coalheaver's  case.     1   Leach,    66.  strongly  doubted  of  it,  though  indeed  it  had 

And  see  FosV428,  and  Rex.  v.  Towle  &  been  sufficiently  settled  before  that  time. 

others,  Mich:  T.  1816*  Buss.  &  By.  314. 
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fct,  or  ready  to  afford  assistance  if  necessary :  but  the  pretence  Ae  *****  de- 
need  not  be  a  strict  actual  immediate  presence,  such  a  presence  as  SSwtS  Ae 
would  make  him  an  eye  or  ear  witness  of  what  passes,  but  may  be  a  time  of  the  fact 
constructive  presence*     So  that  if  several  persons  set  out  together,  committed, 
or  in  small  parties,  upon  one  common  design,  be  it  murder  or  other 
felony,  or  for  any  other  purpose'unlawful  in  itself  and  each  takes 
the  part  assigned  him ;  some  to  commit  the  fact,  others  to  watch  at 
proper  distances  and  stations  to  prevent  a  surprise,  or  to  favour,  if 
need  be,  the  escape  of  those  who  are  more  immediately  engaged; 
they  are  all,  provided  the  feet  be  committed  in  the  eye  of  the  law, 
present  at  it ;  for  it  was  made  a  common  cause  with  them,  each  man 
operated  in  his  station  at  one  and  the  same  instant,  towards  the  same 
common  end,  and  the  part  each  man  took  tended  to  give  counte- 
nance, encouragement,  and  protection  to  the  whole  gang,  and  to  in- 
sure the  success  of  their  common  enterprise,  (e)    But  there  must  be  There  most  be 
some  participation;  therefore,  if  a  special  verdict  against  a  man  as  a  ipmepvticipa- 
principal  does  not  shew  that  he  did  the  act,  or  was  present  when  it 
was  done,  or  did  some  act  at  the  time  in"aJQwhicn  shews  that  he 
was  present"  aiding  and  assisting,  or  that  he  was  of  the  same  party, 
in  the  same  pursuit,  and  under  die  same  expectation  of  mutual  de- 
fence and  support  with  those  who  did  the  feet,  the  prisoner  cannot  A^ftih-***  ^  A^, 
be  convicted.  (/)    So,  if  several  are  out  for  the  purpose  of  committing  **/  **"***•—*<  as  , 
a  felon  v?  and  upon  alarm  and  pursuit  run  different  ways,  and  one  of  ISr/k*^*'  *^**/«- 
them  malm  a  pursuer  to  avoid  oeing  taken,  the  others  are  not  to  be  *  ~ 

considered  as  principals  in  that  maiming,  (g)  And  it  is  not  suffi- 
cient to  make  a  man  a  principal  in  uttering  a  forged  note,  that  he 
came  with  the  utterer  to  the  town  where  it  was  uttered,  went  out 
with  him  from  the  inn  where  they  put  up  a  little  before  he  uttered 
it,  joined  him  again  in  the  street  a  short  time  after  the  uttering,  and 
at  a  little  distance  from  the  place  of  uttering,  and  ran  away  when  the  *j*  **^~  ***rr  ^y*** 
utterer  was  apprehended.  (A)  This  case  has,  however,  been  consi-  A^y  •- 
dered  as  having  been  decided  upon  the  principle,  that  the  circum- 
stances which  will  amount  to  a  constructive  presence  at  common  law 
will  not  be  sufficient  for  the  same  purpose  upon  an  indictment  under 
a  statute,  (i)  The  general  rule,  however,  applies  to  offences  by  sta- 
tute as  well  as  at  common  law,  viz.  that  all  present  at  the  time  of  com- 
mitting an  offence  are  principals,  although  one  only  acts,  if  they  are 
confederates,  and  engaged  in  a  common  design,  of  which  the  offence 
is  part,  (j)  And  it  nas  been  considered,  in  a  case  where  three  per- 
sons were  charged  with  uttering  a  forged  note,  that  other  acts  done 
by  all  of  them  joindy,  or  by  any  of  them  separately,  shortly  before  the 
offence,  may  be  given  in  evidence  to  show  the  confederacy  and  com- 
mon purpose,  although  such  acts  constitute  distinct  felonies,  (i) 
And  also  that  what  was  found  upon  each  may  be  proved  against 
each  to  make  out  such  confederacy,  although  it  were  not  found  until 
some  interval  after  the  commission  of  the  offence.  (I) 
Going  towards  the  place  where  a  felony  is  to  be  committed,  in  The  j*rty  must 

(e)  Fort.  350.     2  Hawk.  P.  C.  c  29,  MS.  Bayley,  J.,  and  Rosa.  &  Ry.  1 13. 

i.  7,  8.  gee  Reg.  0.  Howell.  9  C.  &  P.  437.  (i)  By  Graham,  B.,  in  the  case  of  Brady 

Lhtledale,  J.  and  others,  O.  B.,  June  1813,   1   Stark. 

(/)  Rex  0.  Borthwick,  Dougl.  207.  Crim.  Plead.  80,  in  the  note. 

(?)  Rex  0.  White  &  Richardson,  Hil.  (J)  Rex  v.  Tattcrsal,  Sedgewrck  &  Hodg- 

T.  1806.     Run  &  Ry.  99,  poet  Book  III.  ton,  East.  T.  1801.   MS.  Bayley,  J. 

Chap.  x.  (*)  Id.  ibid. 

(4)  Rex  0.  Davis  &  Hall,  East.  T.  1806.  (Q  Id.  ibid. 
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*•  *?!*** ls.t0  order  to  assist  in  ^rryinor  nff  the  property,  and  assisting  accord- 
*£?££!*  "^  ^  ™*  makr^rpaHy  a  principal  If  he  was  at  such  a  dis- 
tance, at  the  time  of  the  felonious  taking  as  not  to  be  able  to  assist 
in  it  The  prisoner  and  /.  &  went  to  steal  two  horses ;  J.  &  left 
the  prisoner  half  a  mile  from  the  place  in  which  the  horses  were,  and 
brought  the  horses  to  him,  and  both  rode  away  with  them.  Upon 
a  case  reserved,  the  judges  thought  the  prisoner  an  accessory  only, 
not  a  principal,  because  he  was  not  present  at  the  original  taking;  (m) 
Party  receiving  But  where  a  man  committed  a  larceny,  in  a  room  of  a  house,  in 
SutSawMow  w^c^  room  he  lodged,  and  threw  a  bundle  containing  the  stolen 
U  a  principal,  property  out  of  the  window  to  an  accomplice  who  was  waiting  to 
receive  it,  the  judges  came  to  a  different  conclusion.  The  accom- 
plice was  indicted  and  convicted  as  a  receiver ;  and  the  learned 
judge  before  whom  he  was  tried  was  of  opinion,  that  as  the  thief 
stole  the  property  in  his  own  room,  and  required  no  assistance  to 
commit  the  felony,  the  conviction  of  the  accomplice  as  a  receiver 
might  have  been  supported,  if  the  jury  had  found  that  the  thief  had 
brought  the  goods  out  of  the  house,  and  delivered  them  to  the 
accomplice:  but  as  the  jury  had  found  that  the  thief  threw  the 
things  out  of  the  window,  and  that  the  accomplice  (whose  defence 
was  that  he  had  picked  up  the  bundle  in  the  street)  was  in  waiting 
to  receive  them,  ne  thought  the  point  fit  for  consideration.  Ana 
the  judges  were  of  opinion  that  the  accomplice  in  this  case  was  a 
principal,  and  that  the  conviction  of  him  as  a  receiver  was  wrong,  (n) 


Where  an  When  an  offence  is  committed  through  the  medium  of  an  mno- 

+£  »  «-  .centjgent,  the  employer,  though  afr^t  when  the  act  is  done,  is 
means  of  an  in-  answerable  as  a  principal.     Thus,  if  a  child  under  years  of  discre- 
nocent  agent     tion,  a  madman,  or  any  other  person  of  defective  mind,  is  incited  to 
*b  '*rtthe1^    commit  a  murder  or  other  crime,  the  inciter  is  the  principal  ex  neces- 
agentu  tie      sitate9  though  he  were  absent  when  the  thing  was  done,  (o)    And  if 
principal.         a  man  give  another  a  forged  note  that  the  other  may  utter  it.  if  the 
latter  be  ignorant  of  the  note  being  forged,  the  uttering  by  the  latter 
is,  it  seems,  the  utttering  of  the  former,  though  the  former  were  ab- 
sent at  the  time  of  the  actual  uttering,  (p)    But  if  the  person  who 
received  the  note  knew  that  it  was  forged,  the  person  who  gave  it 
would  not,  as  it  should  seem,  be  punishable  as  a  principal.     For 
where  a  person  having  incited  another  to  lay  poison,  is  absent  at  the 
time  of  laying  it,  he  is  an  accessory  only,  though  he  prepared  the 
poison,  if  the  person  laying  it  is  amenable  as  a  principal ;  but  is 
punishable  as  a  principal  it  the  person  laying  the  poison  is  not  so 
amenable,  (a)     where  poison  is  laid  for  a  man,  and  all  who  were 

E  resent  ana  concurred  in  laying  it  are  absent  at  the  time  it  is  taken 
y  the  party  killed  by  taking  it,  all  are  principals ;  otherwise  all  would 
escape  punishment  (r) 

It  has  been  held,  that  to  aid  and  assist  a  person  to  the  jurors  un- 
known to  obtain  money  by  the  practice  of  ring-dropping  is  felony, 
if  the  jury  find  that  the  prisoner  was  confederating  with  the  person 
unknown  to  obtain  the  money  by  means  of  this  practice.  (*)    And 

(m)  Rex  v.  Kelly,  Mich.  J.  1820,  MS.  Chap.  i. 
Bayley,  J.,  and  Russ.  &  Ry.  421.  And  see  (p)  Rex  v.  Palmer  &  Hudson,  1  Mew 

port,  Book  IV.  chap.  xxi.     Of  receiving  Rep.  96.  Pott,  Book  IV.  Chap.  xxx. 
stolen  goods.  (?)  Fost.  349. 

(»)  Rex  :  Owen,  East.  T.  1825.  Ry  &  (r)  Fost  349.  Kel.  52.  4  Co.  44  6. 

Mood.  C.  C.  R.  96.  («)  Moore's  case,  1  Leach,  314. 

(o)  Fost.  349.  Kel.  52.  pott,  Book  IIL 
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if  several  act  in  concert  to  steal  a  man's  goods,  and  he  is  induced  by 
fraud  to  trust  one  of  them  in  the  presence  of  the  others  with  the  pos- 
session of  the  goods,  and  then"  another  of  the  party  entice"the  owner 
away,  in  order  that  the  party  who  has  obtained  such  possession  may 
carry  the  goods  off,  all  will  be  guilty  of  felony,  the  receipt  by  one 
under  such  circumstances  being  a  felonious  taking  by  all  (t)  So 
where  a  prisoner  asked  a  servant,  who  had  no  authority  to  sell,  the 
price  of  a  mare,  and  desired  him  to  trot  her  out,  and  then  went  to 
two  men,  and  having  talked  to  them,  went  away,  and  the  two  men 
then  came  up  and  induced  the  servant  to  exchange  the  mare  for  a 
horse  of  little  value,  it  was  held  that  if  the  prisoner  was  in  league 
with  the  two  men  to  obtain  the  mare  by  fraud  and  steal  her  he  was  a 
principal,  (w) 

If  a  fact  amounting  to  murder  should  be  committed  in  prosecutions  Murder  by 
of  some  unlawful  purpose*  though  it  were  but  a  bare  trespass,  allflseve1?1  "*  F°- 

w  L      L   J  '  J*""- T""™*       ■  ■  .  *F    '     J  r    I  secution  of 

persons  who  had  gone  in  order  to  give  assistance,  if  need  were,  tori        „nift-A1i 


some  unlawful 
purpose. 


/•/. 


£~/fe«*jfe4»Z*  ff4k 


carrying  such  unlawful  purpose  into  execution,  would  be  guilty  oi 
murder,     but  this  will  applyonly  to  a  case  where  the  murder  wi 

committed  in  prosecution  of  some  unlawful  purpose,  some  commoi  ,  ^  _ 

I!  design  in  which  the  combining  parties  were  united,  and  for  the  '—A*  *j->l  4L*y*~  /.  _ 
effecting  whereof  they  had  assembled ;  for  unless  this  shall  appear, 
though  the  person  giving  the  mortal  blow  may  himself  be  guilty  of 
murder,  or  manslaughter,  yet  the  others  who  came  together  for  a 
different  purpose  will  not  be  involved  in  his  guilt  («?)    Thus  where 
three  soldiers  went  together  to  rob  an  orchard ;  two  got  upon  a  pear- 
tree,  and  the  third  stood  at  the  gate  with  a  drawn  sword  in  his  hand; 
and  the  owner's  son  coming  by  collared  the  man  at  the  gate,  and 
asked  him  what  business  he  had  there,  whereupon  the  soldier  stabbed 
him ;  it  was  ruled  to  be  murder  in  the  man  who  stabbed,  but  that 
those  on  the  tree  were  innocent    It  was  considered  that  they  came 
to  commit  a  small  inconsiderable  trespass,  and  that  the  man  was 
killed  upon  a  sudden  affray  without  theif  knowledge.     But  the  de- 
cision would  have  been  otherwise  if  they  had  all  come  thither  with  a 
general  resolution  against  all  opposers;  for  then  the  murder  would 
nave  been  committed  in  prosecution  of  their  original  purpose.  (10) 
For  where  there  is  a  general  resolution  against  all  opposers*  wlu 
[ther  such  resolution  appears  upon  evidence  to  have  been  actually 
and  explicitly  entered  into  by  the  confederates,  or  may  be  reasonably 
collected  from  their  number,  arms,  or  behaviohr,  at  or  before  the 
scene  of  action,  and  homicide  is  committed  by  any  of  the  party] 


Or  where  there 
if  a  general 
resolution 
against  all 
opposers. 


(ft  Rex  0.  Standley,  East  T.  1816.  MS. 
Bayley,  J.,  and  Ross.  &  Ry.  305.  Rex  v. 
County,  MS.  Bayley,  J.,  post,  Book  IV. 
Chap,  vi,  s.  1. 

(*)  Reg.  v.  Sheppard,  9  C.  &  P.  121. 
Coleridge,  J. 

(•)  feet.  351,352.  2  Hawk.  P.  C. 
c  29,  s.9.  See  Reg.  v.  Howell,  9  C. 
&  P.  437,  per  LitUedale,  J. 

(v)  Fost.  353.  Case  at  Sarum  Lent 
Assises,  1697,  MS,  Denton  &  Chappie,  2 
Hawk/  P.  C.  c  29,  s.  8.  And  see  Rex 
9.  Hodgson  and  others,  1  Leach,  6  :  and  an 
Anon,  case  at  the  Old  Bailey,  in  December 
Sessions,  1664.  1  Leach,  7,  note  (a)  where 
several  soldiers,  who  were  employed  by  the 
messengers  of  the  Secretary  of  State  to 

' '  in  the  apprehension  of  a  person  un- 


lawfully broke  open  the  door  of  a  house 
where  the  person  was  supposed  to  be ;  and 
having  done  so,  some  of  the  soldiers  began 
to  plunder,  and  stole  some  goods.  The 
question  was,  whether  this  was  felony  in 
all ;  and  Holt,  C.  J.,  citing  the  case,  says, 
•*  That  they  were  all  engaged  in  an  unlaw- 
"  ful  act  is  plain,  for  they  could  not  justify 
"  breaking  a  man's  house  without  making  a 
"  demand  first ;  yet  all  those  who  were  not 
"  guilty  of  the  stealing  were  acquitted,  not- 
"  withstanding  their  being  engaged  in  one 
"  unlawful  act  of  breaking  the  door;  for 
44  this  reason,  because  they  knew  not  of 
"  any  such  intent,  but  it  was  a  chance  op- 
"  portunity  of  stealing,  whereupon  some  of 
"  them  did  lay  hands.** 
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But  where  the' 
purpose  was 
lawful,  it  will 
be  murder 
only  in  the 
party  killing 
and  his  actual 
aiders  and 
abettors. 


Indictment 
against  aiders 
and  abettors. 


Of 

before  the  fact. 


Of  Accessories  before  the  Fact.        book,  i  J 

every  person  present  in  the  sense  of  the  law  when  the  homicide  is 
committed  will  be  involved  in  the  guilt  of  him  that  gave  the  mortal 
blow,  (x) 

But  it  must  be  observed  that  this  doctrine  respecting  the  whole 
party  being  involved  in  the  guilt  of  one  or  more,  will  apply  only  to 
such  assemblies  as  are  formed  for  carrying  some  common  purpose, 
unlawful  in  itself,  into  execution.  For  if  the  original  intention 
was  lawful,  and  prosecuted  by  lawful  means,  and  opposition  is  made 
by  others,  and  one  of  the  opposing  party  is  killed  m  the  struggle,  in 
that  case  the  person  actually  Killing  may  be  guilty  of  murder  or  man* 
slaughter,  as  circumstances  may  vary  the  case :  but  the  persons  en- 
gaged with  him  will  not  be  involved  in  his  guilt,  unless  they  actually 
aided  or  abetted  him  in  the  fact;  for  they  assembled  for  another 
purpose  which  was  lawful,  and  consequently  the  guilt  of  the  person 
actually  killing  cannot  by  any  fiction  of  law  be  carried  against  them 
beyond  their  original  intention,  (y) 

When  several  are  present  and  abet  a  fact,  an  indictment  may  lav 
it*  generally  as  done  pv  all/  oiTSptteiaflv;*as  done  by  one  and~abetted 
by  the  restf  (z)  And  even  in  offences  in  which  there  could  have 
been  only  one  principal  in  the  first  degree,  as  in  rape,  a  charge! 
against  aU  as  principals  in  the  first  degree  is  valid,  if  there  be  no 
difference  in  the  punishment  between  the  principals  in  the  first  and 
those  in  the  second  degree ;  though  it  should  seem  that  the  more 
correct  form  in  a  case  of  this  kind  would  be  to  charge  the  parties 
according  to  the  facts  as  they  will  be  proved,  (a) 

An  indictment  against  the  principal  in  tne  second  degree  in 
murder  should  shew  distinctly  that  he  was  present  when  the  mortal 
stroke  was  given ;  and  it  should  seem  that  it  would  not  be  sufficient 
to  state  that  both  of  their  malice  aforethought  made  the  assault;' 
that  the  principal  in  the  first  degree  then  and  there  gave  the  mortal 
stroke,  and  so  that  both  murdered ;  at  least  it  would  not  be  sufficient 
if,  before  the  allegation  that  both  murdered,  it  is  stated  that  the  one 
(die  principal  in  the  second  degree)  counselled  and  incited  the  other 
to  do  the  act  (6) 

HI.  An  accessary  before  the  fact  is  he  who,  being  absent  at  theft 
time  of  the  offence  committed,  doth  vet  procure,  counsel,  command  11 
or  abet  another  to  commit  a  felony,  (c)    And  it  seems  that  thoseff 
who  by  hire,  command,  counsel,  or  conspiracy,  and  those  who  by* 
shewing  an  express  liking,  approbation,  or  assent  to  another's  felo- 
nious design  of  committing  a  felony,  abet  and  encourage  him  to 
commit  it,  but  are  so  far  absent  when  he  actually  commits  it  that  he 
could  not  be  encouraged  by  the  hopes  of  any  immediate  help  or 
assistance  from  them,  are  accessories  before  the  fact.     But  words* 
that  amount  to  bare  permission  will  not  make  an  accessory,  as  if  A* 
says  he  will  kill  J.  S.,  and  B.  says  "  you  may  do  your  pleasure  for 
me,"  this  will  not  make  B.  an  accessory,  (d)    And  it  seems  to  be 
generally  agreed  that  he  who  barely  conceals  a  felony  which  he 


(x)  Fost.  353,  354.  2  Hawk,  P.  C. 
c.  29,  b.  8. 

(y)  Fost.  354,  355,  2  Hawk.  P.  C. 
c  29,  s.  9.  And  see  further  upon  this 
point,  potty  Book  III.  Chap.  iii.  on  Ho- 
micide. 

(*)  2  Hawk.  P.  C.  c  23,  s.  76,  and 
c  25,  s.  64.    Rex  ».  Young,  3  T.  R.  98. 


(a)  Rex  v.  Vide,  Fits.  Corone,  pi.  86. 

Rex  v ,  Tr.  T.  1813.  Post,  Book  II L 

Chap.  vi. 

(6)  Rex  v.  Winifred  &  Thomas  Gordon,. 
]  Leach,  515.     1  East,  P.  C.  352. 

(c)  1  Hale,  6 1 5. 

(d)  2  Hawk.  P.  C  c  29,  s.  16. 
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knows  to  be  intended  is  guilty  only  of  misprision  of  felony,  and  shall 
not  be  adjudged  an  accessory,  (e)  The  same  person  may  be  a  prin- 
cipal and  an  accessory  in  the  same  felony,  as  where  A.  commands 
B.  to  kill  G,  and  afterwards  actually  joins  with  him  in  the  fact  (J) 

The  offence  of  an  accessory  before  the  fact  differs  so  much  from  Offence  of  ac- 
that  of  a  principal  in  the  second  decree,  that  where  a  person  was  ^TL^^l 

•     i-       j  i/»  i       r         •  i_    i  i    i         i  li   the  feet  differs 

indicted  as  an  accessory  before  the  fact,  it  was  held  that  she  could  from  that  of 
not  be  convicted  of  that  charge  upon  evidence  proving  her  to  have  prmcipal  in  the 
been  present  aiding  and  abetting;  it  being  clearly  admitted  to  be  ■«»|»d«gre«. 

a  principal  m  the  second  degree  with  being 
present,  aiding  and  abetting,  (a) 

Where  Danelly  was  indicted  for  a  burglary,  and  Vaughan  as  an 
accessory  to  such  burglary,  and  Danelly  had  been  acquitted  of  the 
burglary  but  found  guilty  of  larceny,  and  Vaughan  found  guilty  as 
accessory,  it  was  objected  that  as  the  jury  had  acquitted  the  principal 
of  the  burglary,  the  accessory  must  be  acquitted  altogether.  But 
as  a  great  majority  of  the  judges  upon  a  case  reserved  were  of  opi- 
nion that  Danelly  was  free  from  any  felonious  intent,  the  charge 
against  Vaughan,  as  accessory,  of  course  could  not  be  supported.  (A) 

It  is  to  be  observed  that  the  Legislature,  in  statutes  made  from  Description  of 
time  to  time  concerning  accessories  before  the  fact,  has  not  confined  accessories  be. 
itself  to  any  certain  mode  of  expression :  but  has  rather  chosen  to  JSJJMJ6  *J?  m 
make  use  of  a  variety  of  words  all  terminating  in  the  same  general  tatets  *  "*" 
idea.  Thus  some  statutes  make  use  of  the  word  accessories,  singly, 
without  any  words  descriptive  of  the  offence :  (i)  others  have  the 
words  abetment,  procurement,  helping,  maintaining,  and  counsel- 
ting>0)  or  aiders,  abettors,  procurers,  and  counsellors,  (k)  One 
describes  the  offence  by  the  words  command,  counsel,  or  hire ;  (/) 
another  calls  the  offenders  procurers  or  accessories,  (m)  One  having 
made  use  of  the  words  comfort,  aid,  abet,  assist,  counsel,  hire,  or 
command,  immediately  afterwards,  in  describing  the  same  offence  in 
another  'case,  uses  the  words  counsel,  hire,  or  command  only.  (») 


(e)  ]  Hale,  616.  2  Hawk.  P.  C.  c  29. 
s.23. 

(/)  2  Hawk.  P.  C.  c.  29,  s.  1,  where  it 
b  said  also  that  he  may  be  charged  as  prin- 
cipal and  accessory  in  the  same  indictment ; 
but  this  would  not  be  allowed  at  the  present 
day.  Rex  r.  Madden,  R.  &  M.  C.  C.  R. 
277.  Rex  v.  Galloway,  ibid.  234.  In 
Atkins"  case,  who  was  tried  for  the  murder 
of  Sir  £.  Godfrey,  two  indictments  were 
found  against  him,  one  as  principal,  the 
other  as  accessory ;  and  he  was  arraigned 
upon  both  at  the  same  time.  But  the  first 
was  abandoned,  and  evidence  given  only  in 
suppmt  of  the  second :  the  verdicts  appear, 
however,  to  have  been  pronounced  succes- 
sively.   7  Howell's  St.  Tri.  231. 

ig)  Rex  v.  Winifred  &  Thomas  Gordon, 
1  Leach,  515.  S.  C,  1  East,  P.  C.  352. 
And  see  Haydon*s  case,  4  Co.  42  b.  In 
Gordon's  case  it  was  the  opinion  of  all  the 
judges  that  the  prisoner  who  was  discharged 
upon  this  objection  might  be  indicted  again 
as  principal  So  in  1  Hale,  625,  it  appears 
that  if  one  person  be  indicted  as  principal 
and  another  as  accessory,  and  both  be  ac- 
quitted, yet  the  person  indicted  as  accessory 
may  be  indicted  as  principal,  and  the  former 


acquittal  as  accessory  is  no  bar.  So  if  a 
person  be  indicted  as  principal  and  ac- 
quitted, he  may  be  indicted  as  accessory 
before.  Rex  v.  Birchenough,  R.  &  M., 
C.  C.  R.  477,  overruling  1  Hale,  626.  It 
seems  to  be  admitted,  that  if  a  man  be  in- 
dicted as  principal  and  acquitted,  he  may  be 
indicted  as  accessory  after ;  and  so  if  he  be 
indicted  as  accessory  before,  and  acquitted, 
he  may  be  indicted  as  accessory  after.  1 
Hale,  626. 

(A)  Rex  v.  Danelly  &  Vaughan,  Mich. 
T.  1816.  2  Marsh.  571,  and  1  Russ  &  Ry. 
310.  Po*t%  Book  IV.  Chap,  vi.,  s.  1.  It 
was  urged  that  Vaughan  could  not  be 
guilty  as  accessory  to  the  "  said  felony  and 
burglary."  as  charged  in  the  indictment  tEe* 
iurv  having  negatived  the  burglary ;  that 
an  accessory  must  be  convicted  df"a  felony 
of  the  same  species  as  the  principal,  ana 
that  his  offence,  though  distinct,  i*  yet  dfl"" 
vative  from  that  of  the  principal. 

(Q  31  Jfilis.  c.  12,  s.  5.     21  Jac,  1,  c  6. 

0)23  Hen.  8,  c.  1,8.  3. 

(A)  lEd.  6,  c  12,s.13. 

(0  4  &  5  Ph.  &  M.  c.  4. 

(m)  39  Eliz.  c.  9,  s.  2. 

(»)  3  &  4  W.  &  M  c  9. 
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Accessories  by 
the  interven- 
tion of  a  third 
person. 


He  who  pro- 
cures a  felony 
is  a  felon. 


In  what  crimes 
there  may  be 
accessories. 


One  statute  calls  them  counsellors  and  contrivers  of  felonies ;  (o)  and 
many  others  make  use  of  the  terms  counsellors,  aiders,  and  abettors, 
or  barely  aiders  and  abettors.  Upon  these  different  modes  of  expres- 
sion, all  plainly  descriptive  of  the  same  offence,  Mr.  Justice  foster 
thinks  it  may  safely  be  concluded  that  in  the  construction  of  statutes 
we  are  not  to  be  governed  by  the  bare  sound,  but  by  the  true  legal  import 
of  the  words ;  and  also  that  every  person  who  comes  within  the 
description  of  these  statutes,  various  as  they  are  in  point  of  expres- 
sion, is  in  the  judgment  of  the  Legislature  an  accessory  before  the 
fact :  unless  he  is  present  at  the  feet,  and  in  that  case  he  is  undoubt- 
edly a  principal  (j>\ 

Whoever  procures  a  felony  to  be  committed,  though  it  be  by  the 
intervention  of  a  third  person,  is. an  accessory  before  the  fact;  for 
there  is  nothing  in  the  notion  of  commanding,  hiring,  counselling, 
aiding,  or  abetting,  which  may  not  be  effected  by  the  intervention 
of  a  third  person  without  any  direct  immediate,  connection  between 
the  first  mover  and  the  actor.  It  is  a  principle  in  law  which  can 
never  be  controverted,  that  he  who  procures  a  felony  to  be  done  is 
a  felon.  So  that  if  A.  bid  his  servant  hire  somebody,  no  matter 
whom,  to  murder  B.  and  furnish  him  with  money  for  that  purpose, 
and  the  servant  procure  C,  a  person  whom  A.  never  saw  nor  heard 
of  to  do  it,  A.,  who  is  manifestly  the  first  mover  or  contriver  of  the 
murder,  is  an  accessory  before  the  fact  (q)  And  a  nobleman  was 
found  guilty  of  murder,  by  his  peers,  upon  evidence  which  satisfied 
them  that  he  had  contributed  to  the  murder,  by  the  intervention  of 
his  lady  and  of  two  other  persons  who  were  themselves  no  more 
than  accessories,  without  any  sort  of  proof  that  he  had  ever  con- 
versed with  the  person  who  was  the  only  principal  in  the  murder,  or 
had  corresponded  with  him  directly  by  letter  or  message,  (r)  For 
with  respect  to  an  accessory  before  the  fact,  it  is  not  necessary  that 
there  should  be  any  direct  communication  between  the  accessory 
and  the  principal  it  lTenTOgh  if  the  accessory  direct  an  interme- 
diate agent  to  procure  another  to  commit  a  felony:  and  it  will  be 
sufficient,  even  though  the  accessory  does  not  name  the  person  to  be 
procured,  but  merely  directs  the  agent  to  employ  some  person,  (s) 

In  high  treason  there  are  no  accessories  but  all  are  principals,  on 
account  of  the  heinousness  of  the  crime,  (t)  But  in  murder,  and 
felonies  in  general,  there  may  be  accessories,  except  only  in  those 
offences  which  bv  judgment  of  law  are  sudden  and  unpremeditated. 


(•)  1  Anne,  st.  2,  c.  9. 

(p)^  That  is,  a  principal  in  the  first  de- 

mncipal 

aider  and 

Fost   130, 

where  speaking  of  a  case  in  1  And.  195, 
in  which  an  indictment  was  held  to  be  suffi- 
cient, though  the  words  of  the  statute  of 
Ph.  &  M.  were  not  pursued,  the  words 
txcitavit,  movit,  et  proemvit,  being  deemed 
tantamount  to  the  words  of  the  statute  and 
descriptive  of  the  same  offence,  he  says  that 
he  takes  that  case  to  be  good  law,  though 
he  confesses  it  is  the  only  precedent  he  has 
met  with  where  the  words  of  the  statute 
have  been  totally  dropped. 

(o)  See  the  case  of  MacdanieL,  Egan, 
and  Berry,  Fost  125.    2  Hawk.  P.  C.  c. 


29,  s.  1,  10.  19  Howell's  St.  Tri.  746, 
789.  The  opinion  was,  that  the  parties 
clearly  would  have  been  answerable  as  ac- 
cessories in  the  manner  charged  if  the 
offence  had  been  a  robbery :  but  as  it  ap- 
peared that  the  person  robbed  was  a  party 
to  the  conspiracy,  and  gave  his  money 
freely,  so  that  there  was  no  robbery,  judg- 
ment was  given  for  the  prisoners. 

(r)  The  case  of  the  Earl  of  Somerset, 
indicted  as  an  accessory  before  the  fact  to 
the  murder  of  Sir  Thomas  Overbury,  1-9 
St.  Tri.  804. 

(0  Bex  v.  Cooper,  5  C  &  P.  535,  per 
Parke,  J.  J. 

(0  2  Hawk.  P.C.  a  29,  s.2,  5.  1  Hale, 
613.    Fost  341.    4Blac.Com.35. 
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manslaughter  and  the  like :    which  therefore  cannot  have  any 
sessories  before  the  fact  (u)    In  forgery  it  is  laid  down  generally 


accessories 

in  the  books  that  all  are  principals,  and  that  whatever  would  make  a 
man  accessory  before  in  felony  would  make  him  a  principal  in  for- 
B^y  5  (*)  but  it  is  conceived  that  this  must  be  understood  of  for- 
gery at  common  law,  and  where  it  is  considered  only  as  a  misde- 
meanor. («?) 

I  If  several  combine  to  forge  an  instrument,  and  each  executes  by 
himself  a  distinct  part  of  the  forgery,  they  are  all  principals,  though 
they  are  not  together  when  the  instrument  is  completed.  On  an  in- 
dictment for  forgery  against  Bingley,  Duttony  and  Batkin,  it  appeared" 
that  Bingley  and  Dutton  bought  the  paper,  and  cut  it  into  pieces  of 
the  proper  size  at  their  house ;  it  was  then  taken  to  Batkin,  who 
struck  off  in  blank  all  the  printed  part  of  the  note  except  the  date 
line  and  the  number,  and  impressed  on  the  paper  the  wavy  horizontal 
lines.  The  blanks  were  then  brought  back  to  the  house  of  Bingley 
and  Dutton,  where  the  water-mark  was  introduced  into  the  paper; 
after  which  Bingley,  in  the  presence  of  Dutton,  impressed  the  date 
line  and  number,  and  Dutton  added  the  signature.  It  did  not  appear 
that  Batkin'was  present  at  this  time.  The  jury  found  that  all  three 
concurred  and  co-operated  in  the  design  and  execution  of  the  for- 
gery, each  taking  his  own  part,  and  that  Bingley  and  Dutton  acted 
together  in  completing  the  notes.  Upon  a  case  reserved  the  judges 
were  of  opinion  that,  as  each  of  the  prisoners  acted  in  completing 
some  part  of  the  forgery,  and  in  pursuance  of  the  common  plan, 
each  was  a  principal  in  the  forgery;  and  that  although  Batkin  was 
not  present  when  the  note  was  completed  by  .the  signature,  he  was 
equally  guilty  with  the  others,  (a?) 

So  if  several  mak^jlifitinc^garts  of  a  forged  instrument,  each  is  a 


principal  though  he  does  not  know  by  whom  the  other  parts  are 
executed,  and  though  it  is  finished  by  one  alone  in  the  absence  of 
the  others,  (y)  On  an  indictment  against  Dade,  Kirkwood,  and 
Stansfield,  tor  forging  a  note,  and  against  Collins  and  Campbell  as 
accessories  before  the  fact,  it  appeared  that  Stansfield  made  the 
paper,  Kirkwood  engraved  the  plate,  and  struck  off  the  impression ; 
and  Dade,  in  the  absence  of  Stansfield  and  Kirkwood,  filled  up  and 
finished  die  note.  Stansfield,  when  he  made  the  paper,  did  not 
know  that  Kirkwood  or  Dade  were  to  have  anything  to  do  with  the 
forgery ;  nor  did  Kirkwood  know,  when  he  engraved  the  plate  and 
made  the  impression,  that  Dade  or  Stansfield  were,  or  were  to  be, 
concerned.  Collins  and  Campbell  were  the  movers,  and  through 
them  all  the  parties  were  set  to  work.  Dade  was  not  upon  his 
trial,  and  Collins  and  Campbell  could  not  properly  be  tried,  unless 
Stansfield  and  Kirkwood  were  to  be  deemed  principals.     Upon 
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If  several  exe- 
cute distinct 
parts  of  a  forged 

pursuance  of  a 
common  design 
they  are  all 
principals, 
thougn  they 
are  not 

together  when 
it  is  completed. 


And  though 
each  does  not 
know  by  whom 
the  other  parte 
are  executed. 


(«)  4  Blac  Com.  36.    1   Hale,  615.    2 


principal  be  found  guilty  of  manslaugh- 
ter, upon  an  indictment  for  murder,  a  party 
charged  as  accessory  after  the  fact  to  the 
murder,  may  he  found  guilty  as  accessory 
to  the  manslaughter,  ftex  v.  Oreenacre, 
8C.&P.3&.  Tindal,  C.  J.,  Coleridge 
&  Coltman,  Js. 
(»)  Bothe's  case,  Moor,  666.  1  Sid.  312. 

VOL.  L 


2  Hawk.  c.  29,  s.  2,  and  authorities  cited  in 
2  East,  P.  C.  973. 

(to)  2  East,  P.  C.  973.  And  see  pott, 
Book  IV.  Chap,  on  Forgery.  And  see 
Morris's  case,  2  Leach,  1096,  note  (a). 

(x)  Rex  e.  Bingley,  R.  &  R.  C.  C.  R. 
446. 

(y)  Rex  v.  Kirkwood,  R.  &M,C.C.R. 
304.  Rex  v.  Dade,  ibid.  307.  Rex  v.  Bing- 
ley, R.  &  R.  446. 
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a  case  reserved,  the  judges  were  unanimous  that  Kirkwood  and 
Stansfield  were  principals,  and  that  the  ignorance  of  Stansfield  and 
Kirkwood  of  those  who  were  to  effect  the  other  parts  of  the  forgery 
was  immaterial :  it  was  sufficient  if  they  knew  it  was  to  be  effected 
by  somebody,  (z)  There  was  another  indictment  against  Dade  and 
Kirkwood  for  forgery,  and  against  Collyer  and  Calvert  as  acces- 
saries before  the  fact  Kirkwood  engraved  the  plate,  and  worked 
off  the  impression  from  it,  and  Dade,  in  his  absence,  rilled  up  the 
notes ;  Dade  was  not  on  his  trial.  It  was  held,  on  a  case  reserved, 
that  Kirkwood  was  a  principal,  (a) 

It  follows,  from  the  two  last  cases,  that  those  who  procure  and 
cause  an  instrument  to  be  forged,  but  eijg31tfi.no  part  ot  the  forgery, 
and  are  not  present  when  it  is  executed,  are  accessories  before  the 


In  felonies 

created  by 
statute. 


Acceaaorina 
sequiturna- 
tur&m  sui 
principalis. 


How  far  an 
accessory  is 
implicated 
when  the  prin- 
cipal varies 
from  the 
terms  of  the 
instigation. 


Tact,  and  not  principals. 

And  where  three  persons  agreed  to  utter  a  forged  bank  note, 
and  one  uttered  it  at  Gosport,  and  the  other  two,  by  previous 
concert,  waited  at  Portsmouth ;  the  two  latter  were  held  to  be  acces- 
sories; and  having  been  tried  and  convicted  as  principals  were 
recommended  for  a  pardon,  (6) 

In  crime*  under  the  degree  of  felony  there  can  be  no  accessories 
arsons  concerned  therein,  liyuiltv  at  all  are  pnnci 
should  be  observed  as  to  felonies  created  by  acts  0/ parliament, 
that  regularly  if  an  act  of  parliament  enact  an  offence  to  be  felony, 
though  it  mention  nothing  of  accessories  before  or  after,  yet  virtually 
and  consequentially  those  that  counsel  or  command  the  offence  are 
accessories  before  the  fact,  and  those  who  knowingly  receive  the 
offender  are  accessories  after,  (d) 

It  is  a  maxim  that  occessorius  sequilur  naturam  sui  principalis  ,*  (e) 
and  therefore  an  accessory  cannot  be  guilty  of  a  higher  crime  than 
his  principal  Certain  accessories  after  the  feet,  namely  receivers  of 
stolen  goods,  are  in  some  instances  punished  with  more  severity 
than  the  principal  offenders.  (/) 

It  has  been  occasionally  mucn  considered  how  far  an  accessory  is 
involved  in  the  guilt  of  the  principal  when  the  principal  does  not  act 


m  conformity  with  the  pfans  and  irurtni^^na  of  the  accessory. 
With  regard  to  this,  it  appears  that  if  the  principal I  totally  and*ub-t 
Utantiattu  varies  from  the  terms  of  the  instigation,  if  being  solicited  (| 
to  commit  a  felony  of  one  kind,  he  wilfully  and  knowingly  commit  a 
felony  of  another,  he  will  stand  single  in  that  offence,  and  the 
person  soliciting  will  not  be  involved  in  his  guilt  (a)  Thus  if  A. 
command  B.  to  burn  C.'s  house,  and  he  in  so  doing  commits  a 
robbery ;  now  A.,  though  accessory  to  the  burning,  is  not  accessory 
to  the  robbery,  for  that  is  a  thing  of  a  distinct  and  unconsequential 
nature,  (A)  And  if  A  counsels  1$.  to  steal  goods  of  C.  on  the  road, 
and  B.  breaks  into  C.'s  house  and  steals  them  there,  A  is  not  acces- 
sory to  the  breaking  the  house,  because  that  is  a  felony  of  another 


(z)  Rex  v.  Kirkwood,  3  Born,  J.  D.  ft 
W.  Ed.  286,  MSS.  Barley,  B. ;  a  C.  Rex 
v.  Dade,  I  R.  &  M.,  C.  C.  R.  307. 

(a)  Rex  p.  Kirkwood.  3  Burn.  J.  D.  ft 
W.  Ed.  286.  MSS.  Bayley,  B.  S.  C.  1  R. 
&M.C.  C.R.304. 

(b)  Rex  v.  Soarea,  Atkinson  and  Brigh- 
ton, Ma  S.  G,  2  East,  P.  C.  974.  Run  ft 
Ry.  25,  and  see  Rex  v.  Badcock,  R.  &  R. 
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I 


(c)  4  Blac.  Com.  36.    1  Hale,  613. 

(d)  1  Hale,  613,  614,  704.   3  Inst  59. 
(«)  3  Inst.  139.    4  Blac  Com.  36. 

(/)  Fourteen  years'  transportation,  by 
7  ft  8  G.  4,  c.  29,  s.  54. 
(^)Fost369. 
(A)  1  Hale,  617.    4  Blac  Com.  37. 
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kind,  (t)     He  is  however  accessory  to  the  stealing,  (j)    But  if  the 


of  tin 


principal  complies  in  substance  with  the  instigation  of  the  accessory, 
varying  only  in  circumstances  of  time  or  place,  or  in  the  manner  off 
execution,  the  accessory  will  be  involved  in  his  guilt :  as  if  A.  com-  \( 
mand  B.  to  murder  C.  by  poison,  and  B.  does  it  by  a  sword  or  other 
weapon,  or  by  any  other  means,  A.  is  accessory  to  this  murder ;  for 
the  murder  of  C.  was  the  object  principally  in  contemplation,  and 
that  is  effected,  (A)  And  it  seems  that  if  A.  counsels  B.  to  steal 
goods  in  C.'s  house,  but  not  to  break  into  it,  and  B.  does  break 
/  into  it,  A.  is  accessory  to  the  breaking.  (I)  And  where  the  vrinci- 
j>al  goes  beyond  the  terms  of  the  solicitation.  Ygtjf-  ip  the  event  the 
lelonv  committed  was  a  probable  consequence  ot  what  was  ordered  or 


elohy  committed  was  a  probable  consequence  < 
advised,  the  persongivingsucn  oraers  or  advice  will  be  an  accessory 
to  that  felony.  As  if  A.  advise  B.  to  rob  C,  and  in  robbing  him  B. 
kills  him,  eitner  upon  resistance  made,  or  to  conceal  the  fact,  or  upon 
any  other  motive  operating  at  the  time  of  the  robbery :  or  if  A. 
solicit  B.  to  burn  the  house  of  C,  and  B.  does  it  accordingly,  and 
the  flames  taking  hold  of  the  house  of  D.,  that  likewise  is  burnt.  In 
these  cases  A.  is  accessory  to  B.  both  in  the  murder  of  C.  and  in 
the  burning  of  the  house  of  D.  The  advice,  solicitation,  or  orders, 
were  pursued  in  substance,  and  were  extremely  flagitious  on  the 
part  of  A. ;  and  the  events,  though  possibly  falling  out  beyond  his 
original  intention,  were,  in  the  ordinary  course  of  things,  the  proba- 
ble consequences  of  what  B.  did  under  the  influence  and  at  the 
instigation  of  A.  (m) 

Where  A.  counselled  a  pregnant  woman  to  murder  her  child  Counselling  a 
when  it  should  be  born,  ana  she  murdered  it  accordingly,  A.  was  {^JjJ^o 
held  to  be  accessory  to  the  murder :  the  procurement  before  the  murder  her 
birth  being  considered  as  a  felony  continued  after  the  birth,  and  cllild« 
until  the  murder  was  perpetrated  by  reason  of  that  procurement  (n) 


(But  more  difficult  questions  arise  where  the  principal  £jygg£g4£  1^ 
commits  a  different  crime  from  that  to  which  he  was  soucueaoyTne  Re 
accessory.    It  has  been  said,  that  if  A.  orders  B.  to  kill  C,  and  he  U« 
by  mistake  kills  D.,  or  aiming  a  blow  at  C.  misses  him  and  kills  D., 
A.  will  not  be  accessory  to  this  murder,  because  it  differs  in  the 
person,  (o)    And  in  support  of  this  position  Saunders'  case  (p)  is 
cited ;  who,  with  the  intention  of  destroying  his  wife,  by  the  advice 
of  one  Archery  mixed  poison  in  a  roasted  apple,  and  gave  it  her  to 
eat ;  and  the  wife  having  eaten  a  small  part  of  it,  and  having  given 
the   remainder  to    their    child,   Saunders  (making  only  a  faint 
attempt  to  save  the  child  whom  he  loved,  and  would  not  have 
destroyed)  stood  by  and  saw  it  eat  the  poison,  of  which  it  soon  after- 
wards died.     And  it  was  held,  that  though  Saunders  was  clearly 
guilty  of  the  murder  of  the  child,  yet  Archer  was  not  accessory  to 
that  murder.     But  Mr.  Justice  Poster  thinks  that  this  case   of 
Saunders  does  not  support  the  position  (which  he  calls  a  merciful 
opinion)  to  its  full  extent ;  and  he  proposes  the  following  case  as 
worthy  of  consideration  : — "  B.  is  an  utter  stranger  to  the  person  of 
"  C. ;  A.  therefore  takes  upon  him  to  describe  him  by  his  stature, 

(0  Plowd.  475.  (m)  FosL  370. 

O)  1  Hale,  617.  (n)  Rex  t>.  Parker,  Dy.  186,  a.  pi.  2. 

(a)  Foil  309,  370.  2  Hawk.  P.  C.  c.  (o)  1  Hale,  617.    3  Inst.  51. 

29,s.20.  »  (jp)  Plowd.  475.    1  Hale,  431 

(0  Bac.  Max.  Reg.  16. 
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dress,  age,  complexion,  &c,  and  acquaints  B.  when  and  where  he 

may  probably  be  met  with.     B.  is  punctual  at  the  time  and  place ; 

and  D.,  a  person  possibly  in  the  opinion  of  B.  answering  the 
"  description,  unhappily  comes  by  and  is  murdered,  upon  a  strong 
"  belief  on  the  part  of  B.  that  this  is  the  man  marked  out  for  de- 
"  struction.  Here  is  a  lamentable  mistake ; — but  who  is  answerable 
"  for  it  ?    B.  undoubtedly  is ;  the  malice  on  his  part  egreditur 

personam.     And  may  not  the  same  be  said  on  the  part  of  A.  ? 

The  pit  which  he,  wi th  a  murderous  intention,  dug  for  C,  D. 

through  his  guilt  fell  into  and  perished.     For  B.,  not  knowing  the 

Serson  of  C,  had  no  other  guide  to  lead  him  to  his  prey  than  the 
escription  A.  gave  of  him.  B.  in  following  this  guide  fell  into  a 
"  mistake,  which  it  is  great  odds  any  man  in  his  circumstances  might 
"  have  fallen  into.  I  therefore,  as  at  present  advised,  conceive  that 
"  A.  was  answerable  for  the  consequence  of  the  flagitious  orders  he 
"  gave,  since  that  consequence  appears,  in  the  ordinary  course  of 
"  things,  to  have  been  highly  probable."  (q) 

Mr.  Justice  Foster  then  proposes  the  following  criteria,  as  ex- 
plaining the  grounds  upon  which  the  several  cases  falling  under  this 
head  will  be  found  to  turn.  "  Did  the  principal  commit  the  felony 
"  he  stands  charged  with  under  the  influence  of  the  flagitious 
"  advice ;  and  was  the  event,  in  the  ordinary  course  of  things,  a  pro- 
u  bable  consequence  of  that  felony  ?  or  did  he,  following  the 
"  suggestions  of  his  own  wicked  heart,  wilfully  and  knowingly 
"  commit  a  felony  of  another  kind,  or  upon  a  different  subject"  (r) 

A.  commands  B.  to  kill  C,  but  before  the  execution  thereof 
repents  and  countermands  B.,  yet  B.  proceeds  in  the  execution 
thereof ;  A.  is  not  accessory,  for  his  consent  continues  not,  and  he 

five  timely  countermand  to  B. :  but  though  A.  had  repented,  yet  if 
.  had  not  been  actually  countermanded  before  the  feet  committed, 
A.  had  been  accessory,  (s) 

TV.  An  accessory  after  the  fact  is  a  person  who,  knowing  a) 
felony  to  have  been  committed  hy  another,  receives,  relieves,  corn-] 
"  rtSj  or  assists  the  felon,  (t)  And  it  seems  to  have  been  agreed,! 
at  any  assistance  given  to  one  known  to  be  a  felon,  in  order' 
to  hinder  his  being  apprehended  or  tried,  or  suffering  the  punish- 
ment to  which  he  is  condemned,  is  a  sufficient  receipt  to  make 
a  man  an  accessory  of  this  description  :  as  where  one  assists  a  felon 
with  a  horse  to  ride  away,  or  with  money  or  victuals  to  support  him 
in  his  escape,  or  where  one  harbours  and  conceals  in  his  house 
a  felon  under  pursuit,  by  reason  whereof  the  pursuers  cannot  find 
him ;  and  much  more  where  one  harbours  in  his  house  and  openly 

Erotects  such  a  felon,  by  reason  whereof  the  pursuers  dare  not  take 
im.  (u) 

Where  a  lad  robbed  a  banking  house,  in  which  he  was  clerk,  and 
the  same  evening  went  to  the  room  of  the  prisoner,  a  man,  where  he 
stayed  twenty  minutes,  and  both  of  them  proceeded  together  that  even- 
ing, by  coach,  to  Bristol,  and  thence  to  Liverpool,  where  they  were 
apprehended  before  they  set  sail  for  America,  whither  the  prisoner 


(<i)  Fost  370,  371. 
(r>  Fost  372. 
(0  I  Hale,  617. 

(0  1  Hale,  618.   4  Blac.  Com.  37.    So 
one  who  receives  stolen  property,  knowing 


it  to  have  been  stolen,  is  an  accessory  after 
the  fact. 

(«)  2  Hawk.  P.  C.  c.  29,  s.  26.    1  Hale, 
618,619.    4  Blac  Com.  38. 
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had  said  they  were  going;  it  was  held  that  this  was  evidence  to  go 
to  the  jury,  upon  an  indictment  charging  the  prisoner  with  harbour- 
ing, receiving,  and  maintaining  the  boy,  although  the  places  in  the 
coaches  were  paid  for  by  the  boy.  (x)  So  a  man  who  employs 
another  person  to  harbour  the  principal  may  be  convicted  as  an  ac- 
cessory after  the  fact  although  ne  himself  did  no  act  of  relieving  or 
-afctSg  the  principal,  (y)  *  *"* 

Also  whoever  rescues  a  felon  from  an  arrest  for  the  felony,  .gr^ 
voluntarily  and  intentionally  suffers  him  to  escape,  is  an  accessory 
to  the  felony:  (z)  and  it  has  been  said,  that  those  are  in  like  manner 
guilty  who  oppose  the  apprehending  of  a  felon,  (a)  It  is  agreed,  by 
all  the  books,  that  a  man  may  be  an  accessary  after  the  fact  by  re- 
I  ceiving  one  who  was  an  accessory  before,  as  well  as  by  receiving  a 
principal  (6)  And  it  has  been  holden,  that  a  man  may  make  him- 
self an  accessory  after  the  fact  to  a  larceny  of  his  own  goods,  or  to  a 
robbery  on  himself  by  harbouring  or  concealing  the  thief,  or  assisting 
in  his  escape,  (c) 

In  order  to  support  a  charge  of  receiving,  harbouring,  comforting, 
assisting,  and  maintaining  a  felon,  there  must  be  some  act  proved  & 
have  been  done  to  assist  the  felon  personally  ^  it  is  not  enough 
to  prove  possession  of  various  sums  of  money  derived  from  the  dis- 
posal  of  tne  property  stolen,  (d) 

Where  an  act  of  parliament  enacts  an  offence  to  be  felony,  though  In  offences 
it  mentions  nothing  of  accessories,  yet  virtually  and  consequentially  c^?£  by 
those  that  knowingly  receive  the  offender  are  accessories  after,  (f) 
It  has,  however,  been  said,  that  if  the  act  of  parliament  that  makes 
the  felony  in  express  terms,  comprehend  accessories  before,  and 
make  no  mention  of  accessories  after,  it  seems  there  can  be  no  acces- 
sories after  ;  the  expression  of  procurers,  counsellors,  abettors,  all 
which  import  accessories  before,  making  it  evident  that  the  Legisla- 
ture did  not  intend  to  include  accessories  after,  whose  offence  is  of  a 
lower  degree  than  that  of  accessories  before,  (g)  But  by  others  it  is 
considered  to  be  settled  law,  that  in  all  cases  where  a  statute  makes 
any  offence  treason,  or  felony,  it  involves  the  receiver  of  the  offender 
in  the  same  guilt  with  himself,  in  the  same  manner  as  in  treason  or 
felony  at  common  law,  unless  there  be  an  express  provision  to  the 
contrary.  (A)  And  although  it  be  generally  true,  that  an  act  of  par- 
liament creating  a  felony  renders  consequentially  accessories  before 
and  after  within  the  same  penalty,  yet  the  special  penning  of  the 
act  sometimes  varies  the  case :  thus  the  3  Hen.  7,  c.  2,  (now  re- 
pealed} for  taking  away  women,  made  the  taking  away,  the  procur- 
ing and  abetting,  and  also  the  wittingly  receiving,  all  equally  felo- 
nies and  excluded  from  clergy.  So  that  acts  of  parliament  may 
diversify  the  offences  of  accessory  or  principal  according  to  their  vari- 
ous penning,  and  have  done  so  in  many  cases.  (») 

• 

(*)  Rex  v.  Lee,  6  C.  &  P.  536,  Wil-  (c)  Fost.  123.    Cromp.  Just  41  b,  pi.  4 

Bams,  J.  and  5. 

(y)  Rex  «.  Jarvis,  2  M.  k  Rob.   40,  (d)  Reg.  v.  Chappie,  9  C.  &  P.  355. 

Gurney,  B.  Law,  R.,  after  consulting  Littledale,  J.,  and 

(z)  2  Hawk.  P.  C.  c.  29,  s.  27.    1  Hale,  Alderson,  B. 

619  :  but  not  the  merely  suffering  him  to  (/)  1  Hale,  613.    Ante,  p.  34. 

escape,  where  it  is  a  bare  omission.     1  (g)  I  Hale,  614. 

Hale,  619.    2  Hawk.  P.  C.  c.  29,  s.  29.  (A)  2  Hawk.  P.  0.  c.  29,  s.  1 4. 

(a)  2  Hawk.  P.  C.  c.  29,  s.  27.  (»)  1  Hale,  614. 

(6)  2  Hawk.  P.  C.  c.29,s.  1. 
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There  is  no  doubt  but  that  it  is  necessary  for  a  receiver  to  have 
had  notice,  either  express  oj:  implied,  of  the  felony  havingTeen  com- 
mitted, in  order  to  make  him  an  accessory  by  receiving  the  felon ;  (k) 
and  it  is  also  agreed,  that  the  felony  must  be  complete  at  the  time  of 
the  assistance  given,  else  it  makes  not  the  assistant  an  accessory.  So 
that  if  one  wounds  another  mortally,  and  after  the  wound  given, 
but  before  death  ensuesT  a  person  assists  or  receives  the  delinquent; 
this  does  not  make  him  accessory  to  the  homicide,  for  till  death  ensues 
there  is  no  felony  committed.  (/) 

The  law  has  such  a  regard  to  the  duty,  love,  and  tenderness, 
which  a  wife  owes  to  her  husband,  that  it  does  not  make  her  an 
accessory  to  felony  by  any  receipt  whatever  which  she  may  give  to 
him ;  considering  that  she  ought  not  to  discover  her  husband,  (m) 

It  is  not  thought  necessary  to  discuss  further  the  general  principles 
of  law  relating  to  accessories  after  the  fact,  since  prosecutions  against 
such  persons  grounded  on  the  common  law  are  seldom  instituted  at 
the  present  time;  nor  do  they  appear  to  have  been  frequent  for 
many  years  past,  nor  to  have  had  any  great  effect  (n)  It  should 
seem,  nowever,  that  the  enactment  of  7  &  8  Geo.  4,  c  28,  will  apply 
to  accessories  after  the  fact,  where  no  punishment  is  specially  pro- 
vided for  their  felony.  The  eighth  section  enacts,  "  that  every  per- 
"son  convicted  of  any  felony  not  punishable  with  death,  sblall  be 
"  punished  in  the  manner  prescribed  by  the  statute  or  statutes  spe- 
*'  cially  relating  to  such  felony,  and  that  every  person  convicted  of 
"  any  felony  for  which  no  punishment  hath  been  gr  hereafter  may  be 
"speciaUyprovided,  shall  be  deemed  to  be  punishable  under  this  act, 
u  ana  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported 
"  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for 
"  any  term  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice, 
"  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think 
"  fit),  in  audition  to  such  imprisonment"  The  late  consolidation 
acts,  7  &  8  Geo.  4,  c.  29,  7,  &  8  Geo.  4,  c.  30,  and  9  Geo.  4,  c.  31, 
make  accessories  after  the  fact  to  felonies  punishable  under  those 
acts  respectively,  liable  to  imprisonment  for  any  term  not  exceed- 
ing two  years.  The  principal  and  accessory  may  be  indicted  in 
the  same  indictment,   and  tried  together,  which  is  the  best  and 

^ak^tfSHBBSBSHSHBBBSBBSfel^^^HSMi^^MMBai^B^^^  •BSSBBBSSjBBBBBBSSSBSSBS^^P'SSSi^BSBBSBS^^Bta^ 

most  usual  course.  Formerly  the  accessory  could  not,  without  hisi 
own  consent,  have  been  brought  to  trial  till  the  guilt  of  the  prin- 
cipal was  legally  ascertained  by  conviction  or  outlawry,  unless  they 
were  tried  together,  (o)  And  an  accessory  could  not  in  such  case 
have  been  tried,  unless  the  principal  had  been  attainted,  so  that  if 
the  principal  stood  mute  of  malice,  or  challenged  peremptorily  above 
the  legal  number  of  jurors,  or  refused  to  answer  directly  to  the 
charge,  the  accessory  could  not  have  been  put  upon  his  trial,  (p) 


(A)  2  Hawk.  P.  C.  c.  29,  s.  32. 

(/)  2  Hawk.  c.  29,  s.  35.  4  Blac.  Com. 
J8,  but  I  apprehend  it  would  make  him 
accessory  to  the  felony  of  maliciously 
wounding.    C.  S.  G. 

(m)  2  Hawk.  c.  29,  s.  34.  1  Hale,  621,  ' 
ante,  p.  23.  But  this  applies  to  no  other 
relation  besides  that  of  a  wife  to  her  hus- 
band :  and  tho  husband  may  be  an  acces- 
sory for  the  receipt  of  his  wife.  1  Hale, 
621. 

00  Fost  372. 


0)  1  Hale,  623.  2  Hawk.  c.  29,  s.  45. 
Fost  360. 

(p)  Fost.  362,  where  the  doctrine  is  re- 
probated ;  and  see  1  Hale,  625,  where  it  is 
said  that  it  was  for  thi3  reason  that  Weston, 
the  principal  actor  in  the  murder  of  Sir 
Thomas  Overbuy,  could  not  for  a  long 
while  be  prevailed  upon  to  plead,  that  so 
the  Earl  and  Countess  of  Somerset,  who 
were  the  movers  and  procurers  might  es- 
cape.   1  St  Tr.  314. 
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But  the  7  Geo.  4,  c.  64,  has  made  the  following  salutary  provisions 
for  the  effectual  prosecution  of  accessories.  . 

«  Sec.  9,  for  the  more  effectual  prosecution  of  accessories  before  the  \  £  4^w64, 
feet  to  felony,  enacts,  "  that  if  any  person  shall  counsel,  procure*  or  accessories  i* 
"  command  any  other  person  to  commit  any  felony,  whether  the  same  h^rethe  fact  11 
"  te  a  felony  at  common  law,  or  by  virtue  of  any  statute  or  statutes  ™FBr™a>  \  I 
"made  or  to  be  made,  the  person  so  counselling,  procuring,  or  com- 
"  manding  shall  be  deemed  guilty  of  felony,  andmay  be  indicted  and 
"convicted  either  as  an  accessory  before  the  fact  to  the  principal 
felony,  together  with  the  principal  felon,  or  after  the  conviction  of 
the  principal  felon,  ex  may  be  indicted  and  convicted  of  a  substan- 
tive felony,  whethertEe  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice, 
"  and  may  be  punished  in  the  same  manner  as  any  accessory  before 
"the  feet  to  the  same  felony,  if  convicted  as  an  accessory,  may  be 
~  punished ;  and  the  offence  of  the  person  so  counselling,  procuring, 
or  commanding,  howsoever  indicted,  may  be  inquired  of,  tried,  de- 
termined, and  punished  by  any  Court  which  shall  have  jurisdiction 
to  try  the  principal  felon,  in  the  same  manner  as  if  such  offence  had 
"  been  committed  at  the  same  place  as  the  principal  felony,  although 
"such  offence  may  have  been  committed  either  on  the  high  seas,  or 
"  at  any  place  on  land,  whether  within  his  Majesty's  dominions  or 
without ;  and  that  in  case  the  principal  felony  shall  have  been  com-  If  offences 
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"  mitted  within  the  body  of  any  county,  and  the  offence  of  counsel-  ^J!^^^. 
"  ling,  procuring,  or  commanding,  shaft  have  been  committed  within  ties,  acces- 
"the  body  of  any  other  county,  the  last  mentioned  offence  may  be  series  may  be 
"  inquired  o£  tried,  determined,  and  punished,  in  either  of  such  ^^ m  eithcr' 
"counties;  provided  always,  that  no  person  who  shall  be  once  duly  Only  one  trial, 
"tried  for  any  such  offence,  whether  as  an  accessory  before  the  fact, 
"or  as  for  a  substantive  felony,  shall  be  liable  to  be  again  indicted  or 
"  tried  for  the  same  offence. 

Sec  10,  for  the  more  effectual  prosecution  of  accessories  after  the  S.  10.  How 
feet  to  felony,  enacts,  "  that  if  any  person  shall  become  an  accessory  J^f^^fact 
"  after  the  met  to  any  felony,  whether  the  same  be  felony  at  com-  may  be  tried. 
"mon  law,  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made, 
"  the  offence  of  such  person  may  be  inquired  of9  tried,  determined, 
"  and  punished  by  any  Court  which  shall  have  jurisdiction  to  try  the 
"  principal  felon,  in  the  same  manner  as  if  the  act,  by  reason  where- 
"of  such  person  shall  have  become  an  accessory,  had  been  com- 
"  mitted  at  the  same  place  as  the  principal  felony,  although  such  act 
"  may  have  been  committed  either  on  the  high  seas  or  at  any  place 
"on land,  whether  within  his  Majesty's  dominions  or  without ;  and  If  oflencesbe 
"  that  in  case  the  principal  felony  shall  have  been  committed  within  difi^t^un- 
"  the  body  of  any  county,  and  the  act  by  reason  whereof  any  person  ties,  accessory 
"  shall  have  become  accessory  shall  have  been  committed  within  the  may  **  t"6*1 " 
"body  of  any  other  county,  the  offence  of  such  accessory  may  be  in-  "*   " 
"  quired  ot,  tried,  determined,  and  punished  in  either  of  such  coun- 
"  ties :  provided  always,  that  no  person  who  shall  be  once  duly  tried  0ne  tM  onlJ# 
"  for  any  offence  of  being  an  accessory,  shall  be  liable  to  be  again 
"  indicted  or  tried  for  the  same  offence." 
Sec.  11,  in  order  that  all  accessories  may  be  convicted  and  punished  s-  u*  A?**" 
in  cases, where  the  principal  felon  is  not  attainted,  enacts,  "that  if  OTosecutedaf- 
"any  principal  offender  snail  be  in  any  wise  convicted  of  any  felony,  ter  conviction 
*  it  shall  be  lawful  to  proceed  against  any  accessory,  either  before  or  of  prowapal 
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"  after  the  fact,  in  the  same  manner  as  if  such  principal  felon  had 
<»  been  attainted  thereof,  notwithstanding  such  principal  felon  shall 
"die  or  be  admitted  to  the  benefit  of  clergy,  or  pardoned,  or  other- 
"  wise  delivered  before  attainder ;  and  every  such  accessory  shall 
"  suffer  the  same  punishment,  if  he  or  she  be  in  any  wise  convicted, 
"  as  he  or  she  should  have  suffered  if  the  principal  had  been  at- 
« tainted."(p) 

An  acccessory  before  the  fact  to  the  crime  of  self  murder  was  not 
triable  at  common  law^  because  the  principal  could  not  be  tried ;  and 
such  an  accessory  isnot  now  triable  under  the  7  Geo.  4,  c.  64,  s.  9, 
which  does  not  make  accessories  triable  except  in  cases  where  they 
might  have  been  tried  before.  Russell  was  tried  on  an  indictment 
which  charged  Sarah  Wormshy  with  murdering  herself  with  arsenic, 
and  Russell  with  inciting  her  to  commit  the  said  murder.  It  ap- 
peared that  Wormsley,  who  was  about  four  months  advanced  in 
pregnancy,  but  not  quick  with  child,  died  from  taking  arsenic,  which 
she  had  received  from  Russell,  for  the  purpose  of  procuring  a  miscar- 
riage, and  that  she  knowingly  took  it  with  intent  to  procure  a  miscar- 
riage, in  the  absence  of  Russell.  It  was  objected  tnat  there  was  no 
evidence  to  prove  that  she  wasfelo  de  se :  that  the  9  Geo.  4,  c.  31, 
s.  13,  did  not  apply  to  a  woman  administering  poison  to  herself,  and 
that  assuming  her  to  have  taken  arsenic  knowingly,  and  with  intent 
to  procure  miscarriage,  she  was  not  guilty  of  any  offence ;  and,  con- 
sequently, if  there  were  no  principal  there  could  be  no  accessory. 
Secondly,  that  the  7  Geo.  4,  c.  64,  s.  9,  did  not  apply  to  the  case  of 
a  principal  who  was  felo  de  se.  Upon  a  case  reserved  it  was  held 
that  she  was  felo  de  se:  that  Russell  was  an  accessory  before  the  fact, 
but  that  he  could  not  be  tried  as  an  accessory  under  the  7  Geo.  4, 
c.  64,  s.  9,  as  he  could  not  have  been  tried  at  all  before  that  statute, 
which  was  to  be  considered  as  extending  to  those  persons  only,  who, 
before  the  statute,  were  triable  either  with  or  after  the  principal,  and 
not  to  make  those  triable  who  before  could  never  have  been  tried,  (g) 
Where  an  accessory  is  indicted  alone  before  his  principal  has  been 
convicted,  the  indictment  should  be  for  a  substantive  felony :  for 
the  indictmen 


tcharge  the  principal  with  the  telony,  and  then 
the  accessory  as  accessory,  as  is  usual  when  principal  and  accessory 
are  tried  together,  and  the  principal  does  not  appear  to  take  his  trial, 
the  accessory  is  not  bound  to  plead.  An  incuctment  charged  Aslir 
mall  with  feloniously  using  an  instrument  with  intent  to  procure  a 
miscarriage,  and  Tay  with  procuring  Ashmall  to  commit  the  said 
felony.  Ashmall  did  not  appear  to  take  his  trial,  and'  it  was  held 
that  Tay  was  not  compellable  to  plead  to  this  indictment,  although 
he^  might  have  been  to  an  indictment  for  a  substantive  felony.*(r) 

alone  for  receivi 
;  stated,  (s)     So 


-.,,--  principal  ana  accessory,  the 

indictment  may  contain  counts  for  a  substantive  felony  in  receiving 
stolen  goods  without  naming  the  principal,  and  upon  such  an  indict-1 
ment  the  receivers  may  be  convicted,  although  the  principals  be) 

(p)  See  7  &  8  G.  4,  c  29,  s.  54,  is  to  Gurney,  B.,  and  Patteson,  J. 

receivers  of  stolen  goods,  vol.  il  («)  Rex  ».  Jervis,  6  C.  &  P.  156.     Tin- 
fa)  Rex  «.  Russell,  R.  &  M.  C.  C.  R.  dal,  C.  J.   Rex  v.  Wheeler,  7  C.  &  P.  170. 

356.    Reff. ».  Leddington,  9  C.  &  P.  79.  Coleridge,  J.  Reg.  v.  Caspar,  2M.C.CR. 

Alderson,  B.  101 ;  S.  C.  9  C.  &  P.  289. 
(r)  Reg.  p.  Ashmall,  9  C.  &  P.  237. 
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acquitted,  (i)  But  an  indictment  alleging  that  a  certain  evil  dis- 
posed person  feloniously  stole,  and  that  before  the  said  felony  was 
done  the  prisoner  did  feloniously  incite  the  said  evil-disposed  person 
to  commit  the  said  felony,  is  bad.  («) 

A  count  charging  a  person  with  being  accessory  before  the  fact 
may  be  joined  with  a  count  charging  the  same  person  with  being  ac- 
cessory after  the  fact  to  the  same  felony,  and  the  prosecutor  cannot, 
be  compelled  to  elect  upon  which  he  will  proceed,  and  the  party  may 
be  found  guilty  upon  both,  (v)  A  case  has  occurred,  in  which  a  party 
was  indicted  for  receiving  stolen  goods,  and  also  for  receiving,  har- 
bouring and  comforting  the  felons,  and  the  prisoner  was  convicted,  (w) 

An  indictment  against  an  accessory  should  state  that  the  principal 
committed  the  offence ;  and  it  is  not  sufficfant  merely  to  state,  that 
he  was  indicted  for  the  offence,  as  the  indictment  is  only  an  accusa- 
tion,  and  it  does  not  follow  that  he  really  committed  the  offence,  be- 
cause he  was  indicted  for  it  (#)' 

Formerly,  if  a  man  had  been  indicted  as  accessory  in  the  same  A  man  may  be 
felony  to  several  persons,  he  could  not  have  been  arraigned  till  all  *™gned  as 
the  principals  were  convicted  and  attainted :  but  it  was  afterwards  J^h^Sje0 
settled,  that  if  a  man  were  indicted  as  accessory  to  two  or  more,  and  principals  as 
the  jury  found  him  accessory  to  one,  it  was  a  good  verdict,  and  judg*-  ■*•  convicted, 
ment  might  pass  upon  him  (y) 

If  A.  be  indicted  as  principal,  and  B.  as  accessory,  and  both  be  Farmer  ao- 
acquitted,  or  if  B.  only  be  acquitted,  yet  B.  may  be  indicted  as  W&****  ^ZLu 
principal  in  the  same  offence,  and  his  former  acquittal  is  no  bar.  (*)  indictment. 
So  if  A.  be  indicted  as  principal  and  acquitted,  he  may  be  afterwards 
indicted  as  accessory  before  the  fact  (a)     So  if  a  man  be  indicted 
as  principal  and  acquitted,  he  may  be  indicted  as  accessory  after  the 
feet;  and  so  if  he  be  indicted  as  accessory  before  the  feet  and  ac- 
quitted, he  may  be  indicted  as  accessory  after  the  feet  (6)    The  late 
statute,  as  we  have  seen,  enacts,  that  no  person  who  shall  be  once 
duly  tried  for  any  offence  of  being  an  accessory,  shall  be  liable  to  be 
again  indicted  or  tried  for  the  same  offence,  (c) 

Where  the  principal  and  accessory  are  tried  together  upon  the  The  accessory 
same  indictment,  there  is  no  doubt  but  that  the  accessory  may  enter  may  controvert 
into  the  full  defence  of  the  principal,  and  avail  himself  of  every  t^§"£|rftil,e 
matter  of  feet  and  every  point  of  law  tending  to  his  acquittal ;  for 
the  accessory  is  in  this  case  to  be  considered  as  particeps  in  lite  : 
and  this  sort  of  defence  necessarily  and  directly  tends  to  his  own  ac- 
quittal.    And  where  the  accessory  is  bronght  to  his  trial  after  the 
conviction  of  the  principal,  and  it  comes  out  in  evidence  upon  the 
trial  of  the  accessory  that  the  offence  of  which  the  principal  was        x%#       .,  .     j, 
convicted  did  not  amount  to  felony  in  him,  or  not  to  that  species  of  '*'  ^*t7*     \~ 

felony  with  which  he  was  charged,  the  accessory  may  avail  himself  of  fa***  a*P*+?i£  ^-* 

(0  Reg.  v.  Pulham,  9  C.  k  P.   280.  99.    Fost  361.  W*4_  4*«*  &<u+~€*^Jl 

Gurney,  B.   Rex  v.  Austin,  7  C.  &  P.  (*)  1  Hale,  626.    Rex  v.  Winifred  &    ±  j*  , 

796.     Parke  and  Bolland,  Bs.  Thomas  Gordon,  1  Leach,  515.    &C.  1  A  *--*   <UAcfV    +f 

(«)  Reg  v.  Caspar,  supra,  note  (#)  East,  P.  C.  35.  /r         vfrljl  yfe °/' Y 

(•)  Rex  ».   Blackson,  8  C.  &  P.  43.  (a)   Rex   t.    Birchenoagh,    R.  ft   M.  r     V        ~      "        ' 

Parke,  B., and  Patteeon,  J.,  afteT  full  consi-  C.  C.  R.  477,  overruling  1  Hale,  626,  2 

deration.  Hale,  244. 

(w)  Ibid,  per  Parke,  B.  (6)  1  Hale,  626. 

(z)  Lord  Sanchar's  case,  9  Co.  117  a.  (c)  7  O.  4,  c  64,  s.  10  ;  and  see  also 

M  Post.  361.   9  Co.  119.    1  Hale,  624.  s.9. 
2  Hawk,  P.  C.  c.  29,  s.  46.    Plowd.  98, 
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this,  and  oujght  to  be  acquitted,  (d)  For  though  it  is  not  necessary 
upon  such  trial  on  the  part  of  the  prosecution  to  enter  into  a  detail 
ot  the  evidence  on  which  the  conviction  was  founded,  and  the 
record  of  the  conviction  is  deemed  sufficient  evidence  against  the 
accessory  to  put  him  upon  his  defence;  (e)  yet  the  presumption 
raised  by  the  record  that  everything  in  die  former  proceeding  wa» 
rightly  and  properly  transacted  must,  it  is  conceived,  give  way 
to  facts  manifestly  and  clearly  proved ;  and  that  as  against  the  acces- 
sory the  conviction  of  the  principal  will  not  be  conclusive,  being  as 
to  him  res  inter  alios  acta.  (/)  This  was  the  opinion  of  Mr* 
Justice  Foster;  and  upon  this  opinion  the  court,  in  a  case  at 
the  Old  Bailey,  permitted  the  counsel  for  a  prisoner  indicted  as  an 
accessory  to  controvert  the  propriety  of  the  conviction  of  the  princi- 
pal by  vivd  voce  testimony,  and  to  shew  that  the  act  done  t>y  the 
principal  did  not  amount  to  a  felony >  and  was  only  a  breach  of 
trust  (g)  And  in  a  later  case,  in  the  same  court,  it  was  also  ad- 
mitted tnat  the  record  of  the  conviction  of  the  principal  was  not 
conclusive  evidence  of  the  felony  against  the  accessory,  and  that  he 
has  a  right  to  controvert  the  propriety  of  such  conviction.  (A) 

But  now  far  an  accessory  can  defend  himself  in  point  of  fact,  by 
shewing  that  the  principal  was  totally  innocent*  has  been  consHered 
'^/<+&l  Hz.  £*.+&  &s  as  a  question  of  more  difficulty,  and  one  which  should  be  handled 
k****£  ^  &  fa*'**  with  caution  ;  because  facts  for  the  most  part  depend  upon  the 
i^c  /.  —  credit  of  witnesses ;  and  when  the  strength  and  hmee  of  a  cause 

happen  to  be  disclosed,  as  they  may  be  by  one  trial,  daily  experience 
convinces  us  that  witnesses  for  very  bad  purposes  may  be  too  easily 
procured.  Upon  this  point,  however,  Mr.  Justice  Foster  cites  some 
authorities,  which  he  apprehends  to  be  strong,  to  shew  that  the  ac- 
cessory may  insist  upon  the  innocence  of  the  principal;  and  then 
gives  nis  own  opinion.  He  says,  "  if  it  shall  manifestly  appear,  in 
"  the  course  of  the  accessory's  trial,  that  in  point  of  fact  the  principal 
was  innocent,  common  justice  seems  to  require  that  the  accessory 
should  be  acquitted.  A.  is  convicted  upon  circumstantial  evi- 
dence, strong  as  that  sort  of  evidence  can  be,  of  the  murder  of  B. ; 
"  C.  is  afterwards  indicted  as  accessory  to  this  murder ;  and  it  comes 
out  upon  the  trial,  by  incontestible  evidence,  that  B.  is  still  living ; 
(Lord  Hale  somewhere  mentions  a  case  of  this  kind).  Is  C  to  be 
**  convicted  or  acquitted  ?  The  case  is  too  plain  to  admit  of  a 
"  doubt  Or,  suppose  B.  to  have  been  in  fact  murdered,  and  that 
"  it  should  come  out  in  evidence,  to  the  satisfaction  of  the  court  and 
jury,  that  the  witnesses  against  A.  were  mistaken  in  his  person,  (a 
case  of  this  kind  I  have  known)  and  that  A.  was  not,  nor  could  ' 
"  possibly  have  been,  present  at  the  murder."  (») 
A  confession      If  Upon  anjnj}u£nient  flgftii^t  an  accessory,  a  confession  by  the  Jl 
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(d)  Fost.  365.  Rex  0.  M'Daniel  and 
others,  19  8ta.  Tri.806. 

(e)  But  see  Rex  0.  Turner,  pott,  note  (*)• 
(/)  Fost  365. 

{g)  Smith's  case,  1  Leach,  288. 

(A)  Prosser's  case,  (mentioned  in  a  note 
to  Smith's  case,  1  Leach,  290.)  Cor. 
Gould,  J.,  who  is  considered  to  have  been  a 
very  accurate  crown  lawyer.  Rex  v.  Blick, 
4C.&P.  377.  S.  P.  Bosanquet,J.  And 
see  Rex  v.  M'Daniel  and  others,  19  St. 


Tri.806. 

(t)  Fost.  367,  368;  and  see  3  Esp.  R. 
134,  (in  the  case  of  Cook  v.  Field,)  where 
it  was  stated  by.Bearcroft,  and  assented  to 
by  Lord  Kenyon,  that  where  the  principal 
has  been  convicted,  it  is  nevertheless  on  the 
trial  of  the  accessory  competent  to  the  de- 
fendant to  prove  the  principal  innocent 
And  see  Rex  v.  M'Daniel  and  others,  19 
St  Tri.806. 
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the  principal  would  not  fo  ttdrninmhle  to  prove  the  guilt  of  the  prinHiguiitagamtt 

ras  indicted  for  receiving  suctv  sovereurns,!!*06 


The  prisoner  was  indicted  for  receiving  sixty  sovereigns^*06  *****>*!- 
eh  had  been  stolen  by  Sarah  Rich.     A  confession  by  S.  Rich," 
made  before  a  magistrate  in  the  presence  of  the  prisoner,  in  which 
she  stated  various  facts  implicating  the  prisoner,  was  tendered  in 
evidence.     Mr.  J.  Fatteson  refused  to  receive  anything  that  was 
.  said  by  S.  Rich  respecting  the  prisoner,  but  admitted  what  she  said 
respecting  herself  only.     S.  Rich  had  been  found  guilty  on  another 
indictment,  but  had  not  been  sentenced,  and  might  nave  been  called 
as  a  witness.     Upon  a  case  reserved,  the  judges  (except  Lord  Lynd- 
hurst,  C.  B.,  and  Taunton,  J.)  (j)  were  unanimously  of  opinion  that 
Rich's  confession  was  no  evidence  against  the  prisoner;  and  many   Q««r« whether 
of  them  appeared  to  think  that  had  Rich  been  convicted,  and  the  the  coimctkra 
indictment  against  the  prisoner  stated  not  her  conviction,  but  her  °f  ttajprrocipal 
guilt,  the  conviction  would  not  have  been  any  evidence  of  her  guilt,  agamst  die* 
which  must  have  been  proved  by  other  means,  (k)     And  upon  the  accessory? 
authority  of  this  case,  where  an  accessory  before  the  fact  to  a  murder 
was  tried  after  the  principal  had  been  convicted  and  executed, 
Parke  B.,  ordered  the  proceedings  to  be  conducted  in  the  same  man- 
ner as  if  the  principal  was  then  on  his  trial,  and  the  evidence  against 
the  accessory  was  not  gone  into  until  the  case  against  the  principal 
was  concluded.  (I)    Where  two  persons  were  indicted  together,  one 
for  stealing  and  the  other  for  receiving,  and  the  principal  pleaded 
guilty,  Wood,  B.,  refused  to  allow  the  plea  of  guilty  to  establish  the 
met  of  the  stealing  by  the  principal  as  against  the  receiver,  (m) 

(J)  Who  were  absent.  (7)  RatcliflVs  case,  1  Lewis,  121. 

(k)  Rex  v.  Turner,  R.  fie  B4  C.  C.  R.         (»)  Anonymous, cited  in  Bex*.  Turner, 
347.    lLewin,U9.  tvpro. 
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CHAPTER  THE    THIRD- 


OF  INDICTABLE  OFFENCES. 


Offences  which  may  be  made  the  subject  of  indictment,  and  are 
below  the  crime  of  treason,  may  be  divided  into  two  classes,  felonies 
and  misdemeanors. 
Felony  defined.  The  term  felony  appears  to  have  been  Ions  used  to  signify  the 
degree  or  class  of  cnme  committed,  rather  than  the  penal  conse- 
quence of  forfeiture  occasioned  bv  the  crime,  according  to  its  original 
signification.  The  proper  definition  of  it,  however,  as  stated  by  an 
excellent  writer,  recurs  to  the  subject  of  forfeiture,  and  describes  the 
word  as  signifying — an  offence  which  occasions  a  total  forfeiture  of 
either  lands  or  goods,  or  both,  at  the  common  law ;  and  to  which 
capital  or  other  punishment  may  be  superadded  according  to  the 
degree  of  guilt  (a)  Capital  punishment  does  by  no  means  enter 
into  the  true  definition  of  felony :  but  the  idea  of  felony  is  so  gene- 
rally connected  with  that  of  capital  punishment,  that  it  is  hard  to 
separate  them;  and  to  this  usage  tne  interpretations  of  the  law 
have  long  conformed*  Therefore,  formerly,  if  a  statute  made  any 
new  offence  felony,  the  law  implied  that  it  should  be  punished  with 
death  as  well  as  with  forfeiture,  unless  the  offender  prayed  the  benefit 
of  clergy,  which  all  felons  were  entitled  once  to  have,  unless  the  same 
was  expressly  taken  away  by  statute.  (6) 

With  regard  to  felonies  created  by  statute,  it  seems  clear  that 
not  only  those  crimes  which  are  made  felonies  in  express  words, 
but  also  all  those  which  are  decreed  to  have  or  underro  judgment 
of  life  and  member  by  any  statute,  become  felonies  thereby,  whether 
the  word  "felony  A  he  omitted  or  mentioned,  (c)  And  where  a 
statute  declares  tnat  the  offender  shall,  under  the  particular  circum- 
stances, be  deemed  to  have  feloniously  committed  the  act,  it  makes 
the  offence  a  felony,  and  imposes  all  the  common  and  ordinary  con- 
sequences attending  a  felony,  (d)  But  where  a  statute  only  says  that 
an  offence,  previously  a  misdemeanor,  "  shall  be  deemed  and  con- 
strued to  be  a  felony,"  instead  of  declaring  it  to  be  a  felony  in  dis- 
tinct and  positive  terms,  the  offence  is  not  thereby  made  a  felony,  (dtf) 


What  words  in 
a  statute  ere- 
ate  a  felony. 


(a)  4  Bin.  Com.  95,  and  tee  1  Hawk,  c  25, 
b.  1  M  The  higher  crimes,  rape,  robbery, 
'<  murder,  anon,  &c,  were  called  felony  ; 
"  and  being  interpreted  want  of  fidelity  to 
"  his  lord,  made  the  vassal  lose  his  fief.**  2 
Hume,  App.  it,  p.  129.  As  to  the  deriva- 
tion of  the  word/e/o*y,  from  Jeak,  or  /a, 
the  fief  or  estate,  and  Ion,  the  price  of  value ; 
and  ascribing  to  it  the  meaning  of  pretium 
feudi,  see  Spelm.  Gloss.  Felon,  4  Bla. 
Com.  95. 

(6)  4  Bla.  Com.  98.    Rex  t>.  Johnson,  3 


M.  &  S.  549.  Pott,  Book  IV.  Chap,  xv„ 
but  now  every  person  convicted  of  any  felony, 
for  which  no  punishment  is  specially  pro- 
vided, is  punishable  by  transportation  for 
seven  years,  or  imprisonment,  &&,  under 
the  7  &  8  G.  4,  c.  28,  s.  8,  tipra,  p.  38. 

(c)  1  Hale,  703.    1  Hawk.  P.  C.  c.  40, 
s.2. 

(d)  By  Bayley,  J.,  in  Johnson's  case,  3 
M.&S.656. 

(dd)  Rex  «.  Cale,  R.  ft  M.  C.  C.  R.  11, 
decided  on  3  G.  4,  c.  23,  s.  3. 
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An  offence  shall  never  be  made  felony  by  the  construction  of  any 
doubtful  and  ambiguous  words  of  a  statute ;  and  therefore,  if  it  be 
prohibited  under  "  pain  of  forfeiting  all  that  a  man  has,"  or  of  "  for- 
"  feiting  body  and  goods,"  or  of  being  "at  the  king's  will  for  body, 
"  land,  and  goods,  it  shall  amount  to  no  more  than  a  high  misde- 
meanor, (e)  And  though  a  statute  make  the  doing  of  an  act  feloni- 
ous, yet  if  a  subsequent  statute  make  it  penal  only,  the  latter  statute 
is  considered  as  a  virtual  repeal  of  the  tormer,  solar  as  relates  to  the 
punishment  of  the  offence.  (/)  And  it  should  also  be  observed,  that 
where  a  statute  makes  a  second  offence  felony,  or  subject  to  a  hea- 
vier punishment  than  the  first,  it  is  always  implied  that  such  second 
offence  ought  to  be  committed  after  a  conviction  for  the  first ;  from 
whence  it  follows,  that  if  it  be  not  so  laid  in  the  indictment,  it  shall 
be  punished  but  as  the  first  offence :  for  the  gentler  method  shall  first 
be  tried,  which  perhaps  may  prove  effectual,  (g)  Where  a  statute 
makes  an  offence  felony  which  was  before  only  a  misdemeanor,  an 
indictment  will  not  lie  tor  it  m*  a  mjqcfemeftnor.  (A^ 

The  word  misdemeanor*  in  its  usual  acceptation,  is  applied  to  allj  jS^SV^ 
those  crimes  and  offences  for  which  the  law  has  not  provided  a  par- 


ticular name;  and  they  may  be  punished,  according 
the  offence,  by  fine  or  imprisonment,  or  both.  (#)    A 


to  the  degree  of 


ii  ^v  vu^u^,  ~j  «*»*,  v,*  ^ufA^u**.*,***,  v.  WMM  v,;  ^  misdemeanor  is, 
in  truth,  my  crime  less  than  a  felony ;  and  the  word  is  generally  used 
in  contradistinction  to  ielony ;  misdemeanors  comprehending  all  in- 
dictable offences  which  do  not  amount  to  felony,  as  perjury,  battery, 
libels,  conspiracies,  and  public  nuisances,  (A)  Misdemeanors  have 
"been  sometimes  termed  misprisions  :  indeed,  the  word  misprision,  in  Misprisions. 
its  larger  sense,  is  used  to  signify  every  considerable  misdemeanor 
which  has  not  a  certain  name  given  to  it  in  the  law  ;  and  it  is  said 
that  a  misprision  is  contained  in  every  treason  or  felony  whatsoever, 
and  that  one  who  is  guily  of  felony  or  treason  maybe  proceeded 
against  for  a  misprision  only,  if  the  king  please.  (/)  But  generally 
misprision  of  felony  is  taken  for  a  concealment  of  felony,  or  a  procur- 
ing the  concealment  thereof,  whether  it  be  felony  by  the  common  law, 
or  by  statute ;  (m)  and  silently  to  observe  the  commission  of  a  felony, 
without  using  any  endeavours  to  apprehend  the  offender,  is  a  mis- 
prision ;  a  man  being  bound  to  discover  the  crime  of  another  to  a 
magistrate  with  all  possible  expedition,  (n)  If  this  offence  were 
accompanied  with  some  degree  of  maintenance  given  to  the  felon, 
the  party  committing  it  might  be  liable  as  an  accessory  after  the 
fact,  (o) 

It  is  clear  that  all  felonies*  find  all  kinds  of  inferior  crimes  of  all  Indictable  of- 
public  nature*  as  misprisions,  and  all  other  contempts,  all  disturb-lfellC8>» 
races  ot  the  peace,  oppressions,  misbehaviour  by  public  oflicers,  anof 

I  ail  other  misdemeanors  whatsoever  of  etyulbic  evil  example  against 
the  common  law,  may  be  indicted,  (p)  And  it  seems  to  be  an  esta- 
blished principle,  that  whatever  openly  outrages  decency,  and  is  in- 

(e)  l  Hawk.  P.  C.  c.  40,  s.  3.  1,  2.    Burn.  Just  tit  Fehny. 

(/)  1  Hawk.  P.  C.  c  40,  s.  5.  (m)  1  Hawk.  P.  C.  c  59,  s.  2,  Pott, 

(g)  1  Hawk.  P.  C.  c.  40,  s.  4.  Book  IL  Chap,  xht 

(A)  Rex  «.  Gross,  1  IxL  Raym.  711,  3  (*)  3  List  140.    1  Hale,  371—375, 

Salt  193.  (o)  1  Hawk.  P.  C.  c  59,  s.  6.    The 

(i)  3  Burn.  Just  tit  Misdemeanor,  citing  concealment  of  treasure  trove  is  misprision 


i 


Barlow's  Justice,  tit  Misdem.  of  felony.  4  Blac.  Com.  121 ;  3  Inst  133. 

(k)  4  Bla.  Com.  5,  note  2.    3  Burn.  (p)  2  Hawk.  P.  C.  c.  25,  s.  4.  As  to  mis- 

Just  tit  Misdemeanor.  behaviour  by  public  officers,  see  pott,  Book 

(/)  1  Hawk,  c  20,  s.  2,  and  c.  50,  s.  II.,  Chap.  xiv. 
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Neglect  of 
children  of 
tender  yean. 


Attempts  to 

commit 

dimes* 


jurious  to  public  morals,  is  a  misdemeanor  at  common  law.  (q)  Also 
it  seems  to  be  a  food  general  ground,  that  wherever  a  statute  pro- 
hibits a  matter  of  public  grievance  to  the  liberties  and  security  of  a 
subject,  or  commands  a  matter  of  public  convenience,  as  the  repairing 
of  the  common  streets  of  a  town,  an  offender  against  such  statute  is 
punishable  not  only  at  the  suit  of  the  party  aggrieved,  but  also  by 
way  of  indictment  tor  his  contempt  of  the  statute,  unless  such  method 


refuse  or  neglect  to  provide  sufficient  food  or  other  necessaries  for 
any  infant  of  tender  years,  unable  to  provide  for  and  take  care  of 
itself  (whether  such  infant  be  child,  apprentice,  or  servant),  whom  the 
party  is  obliged  by  duty  qr  contract  to  provide  for ;  so  as  thereby  to 
injure  its  health,  (t)  But  it  is  not  an  indictable  offence  for  a  brother 
to  neglect  to  maintain  another  brother,  even  if  he  be  an  idiot,  help- 
less, and  an  inmate  of  his  house,  (u) 

So  long  as  an  act  rests  in  bare  intention,  it  is  not  punishable :  but 
immediately  when  an  act  is  done,  the  law  judges  not  only  of  the  act 
done,  but  of  the  intent  with  which  it  is  done;  and  if  accompanied 
with  an  unlawful  and  malicious  intent,  though  the  act  itself  would 
otherwise  have  been  innocent,  the  intent  being  criminal,  the  act  be- 
comes criminal  and  punishable.  (t>)  Thus,  an  attempt  to  commit  a  | 
felony  is.  in  many  cases,  a  misdemeanor:  (to)  and  an  attempt  to  com-  n 

Rex  v.  Squire  and  wife,  pent,  Book  III. 
Chap.  i. ,  of  Murder.  As  to  the  neglect  of 
paupers  by  overseers  of  the  poor,  see  post, 
Book  IL  Chap.  xiv.  Offences  by  persons 
in  Office. 

O)  Rex  t>.  Smith,  2  C.  &  P.  449, 
Burrough,  J.  See  Reg.  v.  Marriott,  8 
C.  &  P.  425.  Patteson,  J.,  post,  Murder. 
A  case  of  murder  by  confining  an  aged 
female,  and  not  providing  her  with  sufficient 
sustenance. 

(v)  Per  Lord  Mansfield,  C.  J.,  in  Scho- 
field's  case,  Cald.  397.  The  ancient  writers, 
in  treating  of  felonious  homicide,  considered 
the  felonious  intention  in  the  same  light  in 
point  of  guilt  as  homicide  itself.  Voluntas 
rtputabatur  pro  facto,  a  rule  which  has  long 
been  laid  aside  as  too  rigorous  in  the  case 
of  common  persons,  though  retained  in  the 
statute  of  Treasons,  25  Ed.  3,  st.  5,  c  2. 
But  when  the  rule  prevailed,  it  was  neces- 
sary that  the  intention  should  be  manifested 
by  plain  nets,  not  by  bare  words  of  any 
kind  Hoc  voluntas  nan  inieUecta  fuit  de 
voluntate  nudis  verbis  ant  scriptis  propalata, 
sed  mundo  manifestata  fuit  per  apertum 
factum.     3  Inst.  5.    Fort.  193. 

(to)  Higgins's  case,  2  East.  R.  21.  Rex 
v.  Kinnersley  &  Moore,  1  Str.  196.  But  in 
1  Hawk.  P.  C.  c.  25,  s.  3,  is  the  following 
passage : — "  The  bare  intention  to  commit 
"  a  felony  is  so  very  criminal,  that  at  the 
"  common  law  it  was  punishable  as  felony 
"where  it  missed  its  effect  through  some 
"  accident,  no  way  lessening  the  guut  of  the 
"  offender.  But  it  seems  agreed  at  this  day, 
"  that  felony  shall  not  be  imputed  to  a  bare 
"  intention  to  commit  it ;  yet  it  is  certain 


(q)  4  Blac.  Com.  65  (it),  13th  edit  1 
Hawk.  P.  C.  c.  6,  s.  4.  1  East,  P.  C.  c  1, 
s.  1 ,  and  see  Rex  v.  Sir  Charles  8edley,  Sid. 
168.  1  Keb.  620,  and  Rex  v.  Crunden,  2 
Campb.  89.  Cases  of  men  indecently  ex- 
posing their  naked  persons. 

(r)  2  Hawk.  P.  C.  c  25,  s.  4,  and  see  1 
Hawk.  P.  C.  c.  22,  s.  5,  where  it  is  laid 
down  that  every  contempt  of  a  statute  is 
indictable.  But  it  is  questionable,  where 
the  party  offending  has  been  fined,  if  he 
may  afterwards  be  indicted :  and  where  a 
statute  extends  only  to  private  persons,  or 
chiefly  relates  to  disputes  of  a  private 
nature,  it  is  said  that  offences  against  it  will 
hardly  bear  an  indictment  2  Hawk.  P.  C. 
c  25,  s.  4. 

(t)  2  Hawk.  P.  C.  c.  25,  s.  4.  Rex  v. 
Richards,  8  T.  R.  637.  This  distinction  is 
stated  also  to  have  been  taken  in  Rex  v. 
Bembridge  &  Powell  (cited  in  Rex  v. 
Southerton,  6  East,  136),  who  were  in- 
dieted  for  enabling  persons  to  pass  their  ac- 
counts with  the  Fay-office  in  such  a  way  as 
to  enable  them  to  defraud  the  Government 
It  was  objected,  that  this  was  only  a  private 
matter  of  account  *nd  not  indictable :  but 
the  Court  held  otherwise,  as  it  related  to 
the  public  revenue. 

(t)  Rex  0.  Friend  and  his  wife,  February 
1802,  MS.  Bayley,  J.,  and  Run.  &  Ry.  20. 
Chambre,  J.,  differed,  thinking  it  not  an 
indictable  offence,  but  a  matter  founded 
wholly  on  contract,  in  this  which  was  the 
case  of  an  apprentice.  The  indictment 
should  state  that  the  infant  was  of  tender 
years,  and  not  able  to  provide  for  itself. 
And  see  Rex  v.  Ridley,  2  Campb.   650. 


crap,  m.)  Of  Indictable  Offences.  47 

mit  even  a  misdemeanor  has  been  decided  in  many  cases  to  be  itself) An  attempt  to 
a  misdemeanor,  (x)    And  the  mere  soliciting  another  to  commit  a|?OT^^pony 
eiony  is  a  sufficient  act  or  attempt  to  constitute  the  misdemeanor,  nor  "an  ^"^ 
Thus,  to  solicit  a  servant  to  steal  his  master's  goods  is  a  misdemeanor,  attempt  to 
though  it  be  not  charged  in  the  indictment  that  the  servant  stole  the  commit^  m». 
goods,  nor  that  any  other  act  was  done  except  the  soliciting  and  in-  misdemeanor, 
citing,  (yj    It  was  held  not  to  be  necessary,  in  order  to  shew  that  whether  the 
this  was  only  a  misdemeanor,  to  negative  the  commission  of  the  fe-  f^1106  **  *> 
lony ;  as  none  of  the  precedents  of  indictments  for  attempts  to  com-  0r  by  statute. W 
mit  rape  or  robbery  contain  any  such  negative  averment :  but  it  is 
left  to  the  defendant  to  shew,  if  he  please,  that  the  misdemeanor  was 
merged  in  the  greater  offence*     And  it  has  been  held,  that  the  com- 
pletion of  an  act,  criminal  in  itself,  is  not  necessary  to  constitute  cri- 
minality. 7s^ An  attempt  to  commit  a  statutable  misdemeanor,  is  as 
much  indictable  as  an  attempt  to  commit  a  common  law  misde- 
meanor, (a)  for  when  an  offence  is  made  a  misdemeanor  by  statute,  it 
is  made  so  for  all  purposes,  (b)    And  the  general  rule  is,  that  "  an 
"attempt  to  commit  n  mjfifompnnnr  is  a  misdemeanor,  whether  the 
"offence  is  created  by  statute,  qrwas  an  offence  at 'common  law.*  (c) 

Upon  the  same  principles  some  earlier  cases  appear  to  have  pro- 
ceeded. Thus,  it  was  held  indictable  to  attempt  to  bribe  a  cabinet 
minister  and  a  member  of  the  privy  council  to  give  the  defendant  an 
office  in  the  colonies,  (d)  And  an  information  was  granted  against 
a  man  for  promising  money  to  a  member  of  a  corporation,  to  induce 
him  to  vote  for  the  election  of  a  mayor :  (e)  an  information  also  ap- 
pears to  have  been  exhibited  against  a  person  for  attempting  by 
bribery  to  influence  a  juryman  in  giving  his  verdict  (/)  And  it  is 
laid  down  generally,  that  u  a  party  offers  a  bribe  to  a  judge,  meaning 
to  corrupt  him  in  the  cause  depending  before  him,  and  die  judge 
takes  it  not,  yet  this  is  an  offence  punishable  by  law  in  the  party  that 
offers  it  (g)  And  an  attempt  to  suborn  a  person  to  commit  perjury, 
upon  a  reference  to  the  judges,  was  unanimously  holden  by  them  to 
be  a  misdemeanor,  (A) 

In  a  case  where  the  defendant  was  indicted  for  a  misdemeanor 


"  that  die  party  may  be  very  severely  fined 
**  for  such  an  intention."  Probably  the  latter 
part  of  this  passage  was  intended  to  relate 
to  an  intention  manifested  by  some  act. 
And  see  1  Hawk.  P.  C.  c.  65. 

(*)  Per  Grose,  J.v  in  Higgins's  case, 
2  East  R.  8,  and  see  Rex  e.  Phillips, 
6  East,  464,  where  an  endeavour  to  provoke 
another  to  commit  the  misdemeanor  of  send- 
ing a  challenge  to  fight,  was  held  to  be  an 
indictable  misdemeanor.  And  by  Lawrence, 
J.,  in  Hqrgins*s  case,  "all  such  acts  or 
"attempt*  as  tend  to  the  prejudice  of  the 
"community  are  indictable." 

(jri  Higgins's  case,  2  East,  R.  5,  in 
which  see  many  cases  cited,  where  attempts 
to  commit  felonies  and  misdemeanors  have 
been  considered  as  misdemeanors. 

(0  By  Lord  Mansfield  in  Rex  p.  Schofield, 
CaU.  400. 

(a)  Rex*.  Butler,  6  C.  &  P.  368.  Patte- 
rns, J.  Rex  «.  Roderick,  7  C.  &  P.  795, 
Parke  B„  Le  Blanc,  J.,  m  Rex  e/Cartwright, 
East  T.  1800,  Ruse.  &  Ry.  107:  but  it 
seems  the  judges  did  not  go  into  the  point, 


as  they  decided  that  the  P*per  by  the  pro- 
duction of  which  the  defendant  had  at- 
tempted to  obtain  money  at  a  bankers,  and 
which  was  stated  to  be  an  order,  was  really 
no  order.  MS.  Bayley,  J. 

(6)  Parke,  B.,  Rex  v.  Roderick,  supra, 

(c)  Per  Parke,  B.,  ibid. 

(rf)  Vaughan's  case,  4  Burr.  2494,  and 
see  Rex  t>.  Polhnan  and  others,  2  Campb. 
229,  where  a  conspiracy  to  obtain  money,  by 
procuring  from  the  Lords  of  the  Treasury 
the  appointment  of  a  person  to  an  office  in 
the  Customs,  was  held:  to  be  a  misdemeanor 
at  common  law. 

(e)  Plympton's  case,  2  Lord  Ravm.  1377. 

If)  Young's  case  cited  in  Higgins's  case, 
2  East.  R.  14&10. 

ig)  3  Inst  147 ;  and  see  Rex  v.  Cassano, 
5  Esp.  231,  an  information  for  attempt- 
ing to  bribe  an  officer  of  the  Customs. 

(A)  Anon,  before  Adams,  B.,  at  Shrews- 
bury, cited  in  Schofield's  case,  Cald.  400* 
and  in  Higpins's  case,  2  East,  R.  14,  17, 22. 
This  case  is  probably  the  samo  as  Rex  v. 
Edwards,  MS.  Sum.  tit  Perjury, 
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Procuring  base 
coin  with  intent 
to  utter  it 


in  having  coming  instruments  in  his  custody,  with  intention  to  coin 
half'  guineas,  shillings,  and  sixpences,  and  to  utter  them  as  and  for 
the  legal  current  coin,  Lord  Hardwicke  doubted  what  the  offence 
was;  and  the  defendant  being  convicted,  the  indictment  was  re- 
moved into  the  King's  Bench  oy  certiorari  for  the  opinion  of  that 
Court.  Upon  argument,  and  several  cases  cited,  the  Court  held 
the  offence  to  be  a  misdemeanor,  and  the  conviction  right;  Lee,  C.  J., 
saying,  that  "  all  that  was  necessary  in  such  a  case,  was  an  act 
"  charged,  and  a  criminal  intention  joined  to  that  act"  (t)  But 
though  this  doctrine  of  the  learned  judge  be  admitted  to  be  correct, 
it  does  not  appear  to  have  been  applicable  to  the  facts  of  the  case 
as  charged,  which  did  not  amount  to  a  criminal  act  by  the  defendant. 
And  it  is  understood  that  this  case  was  considered  and  thought  un- 
tenable in  a  late  case,  in  which  it  was  holden  that  having  counter- 
feit silver  in  possession  with  intent  to  utter  it  as  good  is  no  offence, 
there  being  no  criminal  act  done.  The  prisoner  had  been  found 
guilty  of  unlawfully  having  in  possession  counterfeit  silver  coin  with 
intent  to  utter  it  as  good :  but,  on  a  case  reserved,  the  judges  were 
of  opinion  that  there  must  be  some  act  done  to  constitute  a  crime, 
and  that  the  having  in  possession  only  was  not  an  act  (j  )  But  the 
having  a  large  quantity  of  counterfeit  coin  in  possession,  under 
suspicious  circumstances  and  unaccounted  for,  appears  to  have  been 
considered  as  evidence  of  having  procured  it.witn  intent  to  utter  it 
as  good,  which  is  clearly  a  criminal  act  punisnable  as  a  misdemeanor. 
Thus  upon  an  indictment  for  procuring  counterfeit  shillings  with 
intent  to  utter  them  as  good,  the  evidence  was  that  two  parcels  were 
found  upon  the  prisoner  containing  about  twenty  shillings  each, 
wrapped  up  in  soft  paper  to  prevent  their  rubbing,  and  there  was 
nothing  to  induce  a  suspicion  that  the  prisoner  had  coined  them; 
and  on  a  case  reserved,  the  judges  were  of  opinion  unanimously, 
that  procuring  with  intent  to  utter  was  an  offence,  and  that  the 
having  in  possession  unaccounted  for,  and  without  any  circum- 
stances to  mduce  a  belief  that  the  prisoner  was  the  maker,  was 
evidence  of  procuring.  (A)  But  the  effect  of  such  evidence  would 
be  removed  Dy  circumstances  sufficient  to  induce  a  suspicion  that 
the  prisoner  was  the  maker  of  the  coin  found  in  his  possession :  and, 
upon  the  argument  in  the  last  case,  Thomson,  C:"*B.,  mentioned  a 
case  where  he  had  directed  an  acquittal,  because,  from  certain 
powder  found  upon  the  prisoner,  there  was  a  presumption  that  he 
was  the  maker  of  the  coin.  (/)     Upon  an  indictment  for  procuring 


(0  Button's  case,  Rep.  temp.  Hardw. 
370 ;  2  Str.  1074.  In  this  case  there  were 
cited,  ta  support  of  the  prosecution,  a  case 
of  a  conviction  of  three  persons  for  having 
in  their  custody  divers  picklock  keys  with 
intent  to  break  houses,  and  steal  goods ;  Rex 
n.  Lee  &  others,  Old  Bailey,  1689 ;  and  a 
case  of  an  indictment  for  making  coining 
instruments,  and  having  them  in  possession 
with  intent  to  make  counterfeit  money, 
Brandon's  esse,  Old  Bailey,  1698 ;  and  also 
a  case  where  the  party  was  indicted  for 
buying  counterfeit  shillings  with  an  intent 
to  utter  them  in  payment,  Cox's  case,  Old 
Bailey,  1690.  See  post,  2  W.  4,  c.  34,  ss.  10 
&1 1,  as  to  the  unlawful  possession  of  coining 
implements. 


(J)  Rex  v.  Stewart,  Mich.  T.  1814. 
Russ.  &  Ry.  288.  S.  P.  Rex  v.  Heath, 
East  T.  1810.  Russ.  &  Ry.  184.  See  2 
W.  4,  c  34, 8.  8,  as  to  this  offence. 

(*)  Rex  v.  Fuller  &  Robinson,  East  T. 
1816.  MS.  Bayley  J.  Russ.  &  Ry.  308- 
In  the  marginal  note  to  Parker's  case, 
1  Leach,  41,  it  is  stated,  that  bavins;  the 
possession  of  counterfeit  money  with  inten- 
tion to  pay  it  away  as  and  for  good  money, 
is  an  indictable  offence  at  common  law. 
This  may  be  criminal  in  some  cases  of  such 
possession  as  we  have  seen  above :  but  qu. 
if  the  point,  as  stated  in  the  marginal  note, 
was  actually  decided  in  Parker's  case. 

(/)  Fuller  &  Robinson's  case,  ante,  note 
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counterfeit  money  with  intent  to  utter  it,  the  uttering  the  money, 
knowing  it  to  be  counterfeit,  is  evidence  that  it  was  procured  with 
that  intent  (m) 

With  respect  to  persons  having  implements  for  housebreaking,  &c, 
in  their  possession  with  alelomous intent,  the  Legislature  has  made 
som^provisions.  The  5  feeo.  4.  c.  83.  s.%Tenacts.  "That  every  person 
"  having  in  his  or  her  custody  or  possession  any  .picklock  key,  crow, 
**  jack,  bit,  or  other  implement,  with  intent  feloniously  to  break  into 
any  dwelling-house,  warehouse,  coach-house,  stable,  or  out-build- 
ing, or  being  armed  with  any  gun,  pistol,  hanger,  cutlass,  bludgeon, 
or  other  offensive  weapon,  or  having  upon  mm  or  her  any  instru- 
u  ment  with  intent  to  commit  any  felonious  act ;  and  every  person 
**  being  found  in  or  upon  any  dwelling -housed  warehouse,  coach- 
"  house,  stable,  or  out-house,  or  in  any  enclosed  yard,  garden,  or 
area  for  any  unlawful  purpose,  and  every  suspected  person  or  re- 
puted thief  frequenting  places  of  public  resort  and  other  places 
specified  in  the  act,  witn  intent  to  commit  felony  shall  be  deemed 
a  rogue  and  vagabond  within  the  intent  and  meaning  of  that 
statute.39  And  m  some  instances  an  act,  accompanied  with  a  cer- 
tain intent,  has  been  made  a  felony  by  particular  statutes ;  as  by  the 
7  &  8  Geo.  4,  c.  29,  s.  37,  the  severing  with  intent  to  steal  the  ore 
of  any  metal,  or  any  coal,  &c.,  from  any  mine,  bed  or  vein  thereof  is 
made  felony  punishable  as  simple  larceny.  And  by  the  7  &  8  Geo.  4, 
c  30,  &  3,  the  damaging  certain  articles  in  a  course  of  manufacture, 
with  intent  to  destroy  tnem,  and  the  entering  certain  places  with 
intent  to  commit  such  offence,  is  made  felony  punishable  by  tran- 
sportation for  life  or  imprisonment,  &c. 

Where  an  offence  is  not  so  at  common  law,  but  made  an  offence 
by  act  of  Parliament,  an  indictment  will  lie  wh^re  there  is  a  sub- 
stantive prohibitory  clause  in  such  statute,  though  there  be  aftqf- 
wagdg,  a  particular  provision  and  a  particular  remedy  given,  (n)  And 
it  is  stated  as  an  established  principle  that  when  a  new  offence  is 
created  by  an  act  of  parliament,  ana  a  penalty  is  annexed  to  it  by  a 
separate  and  substantive  clause,  it  is  not  necessary  for  the  prosecutor 
to  sue  for  tne  penalty ;  bjtf  he  may  proceed  onThe  prior  clause,  on 
the  ground  of  its  being  a  misdemeanor,  (o)  And  wherever  a  statute 
forbids  the  doing  of  a  thing,  the  doing  it  wilfully,  although  without 
any  corrupt  motive,  is  indictable,  (p)  If  a  statute  enjoin  an  act  to 
be  done,  without  pointing  out  any  mode  of  punishment,  an  indict - 


Persons  having 
implements  or 
house-breaking 
with  felonious 
intent. 

And  reputed 
thieves,  &c. 


Other  acts 
criminal  from 
the  intent. 


Offences 
created  by 
statute,  when 
indictable. 


(mi)  Brown's  case,  1  Lew.  42,  Holroyd,  J., 
It  is  said  the  learned  judge  seemed  to  con- 
sider a  procurement  elsewhere,  with  intent 
to  utter,  a  continuing  procurement  in  the 
county  where  the  uttering  took  place. 

(»)  Rex  v.  Wright,  1  Burr.  543.  Rex 
9.  Gregory,  5  B.  &  Ad.  555.  2N.&M. 
478.  Reg.  0.  Wickham,  10  A.  &£.  132. 

(o)  By  Ashuret,  J.,  in  Rex  v.  Harris, 
4  T.  R.  205.  And  this  principle  has  been 
held  to  apply,  where  the  clause  annexing 
the  penalty  was  in  the  same  section  of  the 
statute.  Thus  the  repealed  clause,  5th 
Elk.  c.  4,  s.  31,  enacted,  "that  it  thaU not 
**  be  lawful  to  any  person  to  set  up,  &c.  any 
"  craft,  mystery,  &c.  except  he  shall  have 
**  been  brought  up  therein  seven  years  as  an 
M  apprentice,  &c.w  upon  pain  that  every 
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person  willingly  offending  or  doing  the 
contrary  forfeit  for  every  default  forty  shil- 
lings for  every  month ;  and  the  method  of 
proceeding  upon  this  statute  was  either  by 
information  qui  (am  in  the  court  of  oyer  and 
terminer  or  sessions  of  the  county,  &c., 
where  the  offence  was  committed,  to  recover 
the  penalty,  or  by  indictment  in  those  courts. 
See  the  cases  collected  in  the  note  to  Rex 
o.  Kilderby,  1  Saund.  312  a.  But  it  should 
be  observed  that  a  subsequent  section  (39) 
rare  authority  to  proceed  by  indictment,  or 
by  information,  &c. 

(p)  Rex  v.  Sainsbury,  4  T.  R.  457, 
where  it  was  held  to  be  a  misdemeanor  in 
magistrates  to  grant  an  ale  license  where 
they  had  no  jurisdiction.  See  poet,  Book  IL 
Chap.  xiv. 
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Misdemeanor 
merges  in  a 
felony. 


When  offences 
created  by  sta- 
tute are  not 
indictable. 


ment  will  lie  for  disobeying  the  injunction  of  the  Legislature.  (  q) 
And  this  mode  of  proceeding  in  such  case  is  not  taken  away  by  a 
subsequent  statute  pointing  out  a  particular  mode  of  punishment  for 
such  disobedience,  (r)  Where  the  same  statute  which  enjoins  an 
I  act  to  be  done  contains  also  an  enactment  providing  for  a  particular 
mode  of  proceetJing,  as  commitment,  in  case  of  neglect  or  refusal, 
it  has  been  doubted  whether  an  indictment  will  lie.  (*)     But  where 

aSBBiH^SHiBSS^^  ^■aiBBeAtf^taiSV^B^tfii^BeMSB^^^^HBB^BSBSjBtf'lSflBBBSMiSBBk  _  w  ^^^^^^^■^^^^■^^^^^^^^^■^^^^ 

y  adds  a  farther  penalty  to  an  offence  prohibited  by 

the  common  law,  there  is  no  doubt  but  that  the  offender  may  still 
be  indicted,  if  the  prosecutor  think  fit,  at  the  common  law,  (t)  Where 
a  statute  makes  that  felony  which  before  was  a  misdemeanor  only,  the 
misdemeanor  is  merged,  and  there  can  be  no  prosecution  afterwards 
for  the  misdemeanor :  but  if  it  gives  a  new  punishment  or  new  mode 
of  proceeding  for  what  before  was  a  misdemeanor,  without  altering  the 
class  or  character  of  the  oflence,  the  new  punishment  or  new  mode  of 
proceeding  is  cumulative  only,  and  the  offender  may  be  proceeded 
against  as  before  for  the  common  law  misdemeanor.  Therefore,  not- 
withstanding the  provisions  of  9  &  10  Wm  3,  c.  32,  against  blas- 
phemy, it  was  held  that  a  blasphemous  libel  might  be  prosecuted 
as  a  common  law  offence,  (u)  It  may  be  observed  also,  that  it  is  an 
offence  at  common  law  to  obstruct  the  execution  of  powers  granted 
by  statute,  (t?)  But  where  a  public  act  regulates  rights  which  are 
merely  private,  an  indictment  will  not  he  for  the  infringement  of 
those  rights :  as  if  a  statute  empowers  the  setting  out  of  private  roads 
and  the  directing  their  repairs,  an  indictment  does  not  lie  for  not 
repairing  them,  (to) 

Where  the  statute  making  a  new  offence  only  inflicts  a  forfeiture 
and  specifies  the  remedy,  an  indictment  will  not  lie.  (x)  The  true 
rule  is  stated  to  be  this :  Where  the  offence  was  punishable  by  a 
common  law  proceeding,  before  the  passing  of  a  statute  wkich  pre- 
scribes a  particular  remedy  by  a  summary  proceeding  then  either 
method  may  be  pursued,  as  the  particular  remedy  is  cumulative* 
and  does  not  exclude  the  common  law  punishment :  .but  where  the 


reme< 


statute  creates  a  new  offence  by  prohibiting  and  ma&'ing  unla 
anything  which  was  lawlul  beforehand  appoints  a  particular  rem 
against  such  new  offence  by"a  particular  sanction  and  particul 
method  of  proceeding,  sucfr  piqflyxl  of  proceeding  must  fa  pursm 
and  no  other,  (y)  ~  The  mention  of  other  methods  of  proceeding  im-| 
pliedly  excludes  that  of  indictment;  (z)  unless  such  methods  ofp 


(?)  Rex  v.  Davis,  Say.  133. 

(r)  Rex  v.  Boyal.  2  Burr,  832.  Rex  v. 
Balme,  Cowp.  643,  cited  in  the  notes  to  2 
Hawk.  P.  C.  c.  25,  s.  4.  And,  gene- 
rally speaking,  the  Court  of  King's  Bench 
cannot  be  ousted  of  its  jurisdiction  but  by 
express  words,  or  by  necessary  implication. 
By  Ashurst,  J.,  in  Cates v.  Knight,  3  T.  R. 
445. 

(«)  Rex  v.  Commings  and  another,  5 
Mod.  179.  Rex  9.  King,  2  Str.  1268: 
Cases  of  indictments  against  overseers  for 
neglecting  to  account,  and  for  not  paying 
over  the  balance  within  the  time  limited  by 
the  statute.  But  see  the  authorities :  and, 
in  2  NoL  P.  L.  453,  it  is  stated  that  an  in- 
dictment  will  lie  in  these  cases,  though  the 
statute  provides  another  remedy  by  com* 
mitment.    See  cases  there  cited. 
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(0  2  Hawk.  P.  C.  c.  25,  s.  4.  Rex  v. 
Wiffg,  Lord  Raym.  1163.  2  Salk.  460. 
Ana  see  the  cases  collected  in  Rex  v. 
Dickenson,  1  Saund  135,  "a,  note  (4). 

(«)  Rex  9.  Carlisle.  3B.&  A.  161,  164. 

iv)  Rex  9.  Smith  and  others.  Dougl. 
441.  And  an  indictment  for  such  offence 
need  not,  and  ought  not,  to  conclude  contra 
jortnafH  notuti, 

(w)  Rex  v.  Richards,  3  T.  R.  637. 

(x)  Rex  v.  Wright,  1  Burr.  543.  Rex 
9.  Douse,  1  Lord  Raym.  672. 

(y)  Rex  v.  Robinson,  2  Burr.  805.  Rex 
v.  Carlisle,  3  B.  &  A.  163.  Rex  «.  Boyal, 
2  Burr.  832.  See  also  Hartley  v  Hooker, 
Cowp.  524.  Rex  v.  Wright,  1  Burr.  543. 
Rex  «.  Balme,  Cowp.  650.  And  see 
Faulkner's  case,  1  Saund.  250,  note  (3). 

(*)  2  Hawk.  c.  26,  s.  4. 
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ceeding  are  given  by  a  separate  and  substantive  clause,  (a)  Thus  it 
has  been  held,  (6)  and  seems  now  to  be  settled,  (c)  that  where  a 
.statute  making  a  new  offence,  not  prohibited  by  die  common  law, 
appoints  in  the  stuaSTclause  a  particular  manner  of  proceeding  against 
the  offender,  as  by  commitment  or  action  of  debt  or  information, 
without  mentioning  an  indictment,  ^n  i"^igtHlffff f  can  be  maintained 
By  21  Hen.  8,  c.  13,  s.  1,  no  spiritual  person  shall  take  land  to  farmd 
on  pain  to  forfeit  10£  per  month ;  and  it  was  decided  on  this  statute, 
that  as  the  clause  prohibiting  the  act  specified  the  punishment,  the 
defendant  was  not  liable  to  be  indicted,  (d)  And  it  was  held  not 
to  be  an  indictable  offence  to  keep  an  alehouse  without  a  license, 
because  a  particular  punishment,  namely,  that  the  party  be  com- 
mitted by  two  justices,  was  provided  by  the  statute,  (e)  And  an 
indictment  for  assaulting  ana  beating  a  custom-house  officer  in  the 
execution  of  his  office  was  quashed,  because  the  13  &  14  Car.  2, 
c  11,  8.  6,  appointed  a  particular  mode  of  punishment  for  that 
offence.  (/)  So  an  indictment  for  killing  a  hare  was  quashed,  on 
die  ground  that  it  was  not  indictable ;  the  statute  5  Anne,  c.  14, 
having  appointed  a  summary  mode  of  proceeding  before  justices,  (g) 
In  one  case,  where  no  appropriation  of  the  penalty,  nor  mode  of  re- 
covering it,  was  pointed  out  by  the 'statute,  the  Court  held  that  it 
could  not  be  recovered  by  indictment ;  but  it  was  in  the  nature  of  a 
debt  to  the  crown,  and  suable  for  in  a  Court  of  revenue  only,  (A) 

Amongst  other  decisions  as  to  cases  which  cannot  be  made  the  Cases  not 
subject  of  indictment,  it  appears  to  have  been  ruled  that  an  indict-  "Actable. 
ment  will  not  lie  for  setting  a  person  on  the  footway  in  a  street  to 
distribute  handbills  whereby  the  footway  was  impeded  and  ob- 
structed ;  (*)  nor  for  throwing  down  skins  into  a  public  way,  by 
which  a  personal  injury  is  accidentally  occasioned ;  (j)  nor  for  acting, 
not  being  qualified,  as  a  justice  of  peace ;  (k)  nor  for  selling  short 
measure ;  (/)  nor  for  excluding  commoners  by  enclosing ;  (w»)  nor  for 
an  attempt  to  defraud,  if  neither  by  false  tokens  or  conspiracy;  (it) 
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i)  Amtey  p.  49. 

0  Glass's  case,  3  8alk,  360. 

(e)  2  Hawk.  c.  25,  s.  4. 

(4O  Rex  «.  Wright,  1  Burr.  543. 

(«)  Anon.  3  Salt.  25.  &  P.  Watson's 
1  Salk.  45,  and  Rex  v.  Edwards,  3 
Salk.  27.  And  see  Faulkner's  case,  1 
Saund.  248,  and  Mr.  Serj.  Williams's  note 
(3)  at  page  250  e. 

(/)  Anon.  2  Lord  Raym.  991.  3  Salk. 
189.  So  an  indictment  for  keeping  an  ale- 
boose  was  quashed,  because  the  3  Car.  1, 
e.  3,  bad  directed  a  particular  remedy.  Rex 
v.  James,  cited  in  Rex  v.  Buck,  1  Stra. 
679. 

(p)  Rex  9.  Buck,  1  Stra.  679. 

(A)  Rex  v.  Malland,  2  Stra.  828,  a  case 
upon  the  12th  Geo.  1,  c  25,  which  imposes 
a  penalty  of  twenty  shillings  per  thousand 
for  burning  place  bricks  and  stock  bricks 
together. 

(t)  Rex  v.  Sermon,  1  Burr.  516.  But  it 
was  held  by  Lord  EUenborongh  that  every 
unauthorised  obstruction  of  a  highway,  to 
the  annoyance  of  the  King's  subjects,  is  an 
indictable  offence  in  Rex  v.  Gross,  3  Campb. 
227,  where  it  was  held  to  be  an  indictable 
offence  for  stage  coaches  to  stand  plying 
for  passengers  m  the  public  streets. 


(j)  Rex  *  Gill.  1  Stra.  190. 

(k)  Castle's  case,  Cro.  Jac.  643. 

(0  Rex  v.  Osborn,  3  Burr.  1697;  but 
selling  by/alts  measure  is  indictable.    Ibid, 

(m)  WUloughby's  case,  Cro.  Eliz.  90. 

in)  Rex  v.  Channell,  2  Stra.  793.  In* 
dictment  against  a  miller  for  taking  and 
detaining  part  of  the  corn  sent  to  him ;  and 
Rex  «.  Bryan,  2  Stra.  866.  Anon.  6  Hod. 
105.  Rex  v.  Wheatley,2  Burr.  1125.  Rex 
v.  Wilders,  cited  2  Burr.  1128,  and  Rex  v. 
Haynes,  4M.&S.  214.  This  last  case 
was  an  indictment  against  a  miller,  for  re- 
ceiving good  barley  to  grind  at  his  mill, 
and  delivering  a  mixture  of  oat  and  barley 
meal,  different  from  the  produce  of  the 
barley,  and  which  was  musty  and  unwhole- 
some. On  the  part  of  the  prosecution,  a 
note  in  1  Hawk.  P.  C.  c  71,  s.  1,  referring 
to  1  Sess.  Ca.  217,  was  cited,  where  it  is 
laid  down,  "  that  changing  corn  by  a  miller, 
"  and  returning  bad  corn  instead  of  it,  is 
"  punishable  by  indictment ;  for,  being  in 
"  the  way  of  trade,  it  is  deemed  an  offence 
"  against  the  public :"  but  it  was  held  that 
the  indictment  would  not  lie.  Lord  Ellen- 
borough,  in  giving  judgment,  said,  that  if 
the  allegation  had  been  that  the  miller  de- 
livered the  mixture  as  an  article  for  the  food 
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nor  Tor  secreting  another ;  (o)  nor  for  bringing  a  bastard  child  into 
a  parish ;  (p)  nor  for  entertaining  idle  and  vagrant  persons  in  the 
defendant's  house ;  (q)  nor  for  keeping  a  house  to  receive  women  w 
|  with  child,  and  deliver  them,  (r)    And  cases  of  non-feasance  and  I 
particular  wrong  done  to  another  are  not  in  general  the  subject  of  1 
indictment  t  but  we  have  seen  that  circumstances  may  exist  of  mere  II 
non-feasance  towards  a  child  of  tender  years  (such  as  the  neglect  or  1 
refusal  of  a  master  to  provide  sufficient  food  and  sustenance  for  such 
a  child,  being  his  servant  and  under  his  dominion  and  control), 
which  may  amount  to  an  indictable  offence.  (*) 

It  has  been  held,  that  where  a  mayor  of  a  city,  being  a  justice, 
made  an  order  that  a  company  in  the  city  should  admit  one  to  be  a 
freeman  of  that  corporation!  and  the  master  of  the  company,  being 
served  with  the  order,  refused  to  obey  it,  such  refusal  was  not  the 
subject  of  indictment  (t)  And  an  indictment  will  not  lie  for  not 
curing  a  person  of  a  disease  according  to  promise,  for  it  is  not  a 
public  offence,  and  no  more  in  effect  than  a  ground  for  an  action 
on  the  case,  (u)  To  keep  an  open  shop  in  a  city,  not  being  free  of 
the  city,  contrary  to  the  immemorial  custom  there,  has  been  held 
not  to  be  indictable,  (v) 


u 
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of  man,  it  might  possibly  have  sustained 
the  indictment,  but  that  he  could  not  say 
that   its   being  musty  and  unwholesome 
necessarily  and  ex  vi  termini  imported,  that 
it  was  for  the  food  of  man ;  and  it  was  not 
stated  that  it  was  to  be  used  for  the  susten- 
tation  of  man,  but  only  that  it  was  a  mix- 
ture of  oat  and  barley  meal.     His  Lordship 
then  proceeds  :  "  As  to  the  other  point, 
that  this  is  not  an  indictable  offence, 
because  it  respects  a  matter  transacted  in 
the  course  of  trade,  and  where  no  tokens 
were  exhibited  by  whieh  the  party  ac- 
quired any  greater  degree  of  credit,  if  the 
*'  case  had  been  that  this  miller  was  owner 
"  of  a  soke-mill,  to  which  the  inhabitants 
"  of  the  vicinage  were  bound  to  resort,  in 
"  order  to  get  their  corn  ground,  and  that 
"  the  miller,  abusing  the  confidence  of  this 
"  his  situation,  had  made  it  a  colour  for 
"  practising  a  fraud,  this  might  have  pre- 
"  sented  a  different  aspect ;  but  as  it  now 
"  is,  it  seems  to  be  no  more  than  the  case  of 
a  common  tradesman,  who  is  guilty  of  a 
44  fraud  in  a  matter  of  trade  or  dealing ; 
"  such  as  is  adverted  to  in  Rex  v.  Wheat- 
"  ley,  and  the  other  cases,  as  not  being  in- 
M  dictable."    And  see  also  Rex  v.  Bower, 
Cowp.  323,  as  to  the  point  that  for  an  im- 
position, which  a  man's  own  prudence  ought 
to  guard  him  against,  an  indictment  does 
not  lie,  but  he  is  left  to  his  civil  remedy. 
But  in  Rex  v.  Dixon,  3  M.  6l  S.  1 1,  it  was 
held,  that  a  baker  who  sells  bread  contain- 
ing alum,  in  a   shape    which  renders  it 
noxious,  is  guilty  of  an  indictable  offence, 
if  he  ordered  the  alum  to  be  introduced  into 
the  bread,  although  he  gave  directions  for 
mixing  it  up  in  the  manner  which  would 
have  rendered  it  harmless.     See  Potty  Book 
II.  Chap,  ix.,  s.2. 

(o)  Rex  v.  Chaundler,  2  Lord  Raym. 
1368:  an  indictment  for  secreting  A.,  who 
was  with  child  by  the  defendant,  to  hinder 
her  evidence,  and  to  elude  the  execution  of 


« 


the  law  for  the  crime  aforesaid.    But  qu. 

(p)  Rex  v.  Warne,  1  Stra.  644,  it  ap- 
pearing that  the  parish  could  not  be  bur- 
thened,  the  child  being  born  out  of  it.  But 
see  a  precedent  of  an  indictment  for  a  mis- 
demeanor at  common  law,  in  lodging  an 
inmate,  who  was  delivered  of  a  bastard  child, 
which  became  chargeable  to  the  liberty.  2 
Chit.  Crim.  Law,  700.  And  see  also  id. 
699,  and  4  Wentw.  353.  Cro.  Circ.  Comp. 
(7th  ed.)  648,  precedents  of  indictments 
for  misdemeanors  at  common  law,  in  bring- 
ing such  persons  into  parishes  in  which  they 
had  no  settlements,  and  in  which  they 
shortly  died,  whereby  the  parishioners  were 
put  to  expense.  In  a  late  case  it  is  stated 
to  have  been  held,  that  no  indictment  will 
lie  for  procuring  the. marriage  of  a  female 
pauper  with  a  labouring  man  of  another 
parish,  who  is  not  actually  chargeable.  Rex 
«.  Tanner  and  Another,  1  Esp.  304.  But 
if  the  facts  of  the  case  will  warrant  a  charge 
of  conspiracy,  the  offence  would  be  sub- 
stantiated, if  under  the  circumstances  the 
parish  might  possibly  be  put  to  expense. 
See  1  Not.  P.  L.  Settlement  by  Marriage, 
Sect.  I.  in  the  notes.  Rex  ©..  Seward,  1 
A.  &  E.  706.    3  N.  &  M.  557. 

(q)  Rex  v.  Langlcy,  1  Lord  Raym. 
790. 

(r)  Rex  v.  Macdonald,  2  Burr.  1646. 

(«)  Ante,  p.  46. 

(t)  Rex  v.  Atkinson,  3  Salk.  188. 

(u)  Rex  v.  Bradford,  1  Lord  Raym. 
366.  3  Salk.  189.  In  an  Anon,  case,  2 
Salk,  522,  it  appears  to  have  been  held, 
that  if  a  pawnbroker  refuses,  upon  tender 
of  the  money,  to  deliver  the  goods  pledged, 
he  may  be  indicted.  But  Rex  v.  Jones,  1 
Salk.  379,  is  contra. 

(v)  Rex  v.  George,  3  Salk  188.  Nor 
is  it  an  indictable  offence  to  exercise  trade, 
in  a  borouyh  contrary  to  the  bye- laws  of 
that  borough.  Rex  c.  Sharpless,  4  T.  R. 
777. 
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With  regard  to  trespasses,  it  has  been  held  that  a  mere  act  of  Trespasses  not 
trespass  (such  as  entering  a  yard  and  digging  the  ground,  and  indictable, 
erecting  a  shed  or  cutting  a  stable),  committed  by  one  person,  un- 
accompanied  by  any  circumstances  constituting  a  breach  of  the 
peace,  is  not  indictable ;  and  the  Court  quashed  such  indictment  on 
motion,  (tvj  And  an  indictment  against  one  person  for  pulling  off 
the  thatch  of  a  man's  house,  who  was  in  the  peaceable  possession 
of  it,  was  also  quashed  on  motion,  (a?)  So  an  indictment  for  taking 
away  chattels  must  import  that  such  a  decree  of  force  was  used  as 


made  the  taking  an  offence  against  the  public.  An  indictment 
averred  that  the  defendant  with  force  and  armsu^awfully,  forcibly, 
and  injuriously  seized,  took,  and  carried  away,  of  and  from  J.  S., 
and  against  his  will,  a  paper-writing  purporting  to  be  a  warrant  to 
apprehend  the  defendant  for  forgery ;  and,  after  a  conviction,  a  mo- 
tion was  made  in  arrest  of  judgment  on  the  ground  that  the  charge 
did  not  amount  to  an  indictable  offence.  Perryn,  B.,  took  time  to 
consider  to  the  subsequent  assizes,  and  had  the  case  argued  before 
him ;  and  then  held  the  objection  valid,  as  the  indictment  charged 
nothing  but  a  mere  private  trespass,  and  neither  the  king  nor  the 
public  appeared  to  have  any  interest  therein,  (y) 

But  where  the  indictment  stated  the  entering  a  dwelling  house, 
and  v%  et  armis  and  with  strong  hand  turning  out  the  prosecutor, 
the  Court  refused  to  quash  it  (zj  !Ead  an  indictment  will  lie  for 
taking  goods  forcibly,  if  such  taking  be  proved  to  be  a  breach  of  the 
peace;  (a)  and  though  such  goods  are  the  prosecutor^ own  property, 
yet,  if  he  take  them  in  that  manner,  he  will  be  guilty,  (b) 

(w)  Rex  ».  Storr,  3  Burr.  1699.  (x)  Rex  v.  Storr,  3  Burr.  1699. 

(*)  Rex  v.  Atkins,  3  Burr.  1706.  (a)  Anon.  3  SsJk.  187. 

(jr)  Bex  0.  Gardiner,  Salisbury,  1780,         (6)  Ibid. 
MS.  Bayley,  J. 
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JM>OK   THE    SECOND. 

s>*  tfi$*NCES  PRINCIPALLY  AFFECTING  THE 
WYBRNMENT.  THE  PUBLIC  PEACE,  OR 
THE  PUBLIC  RIGHTS. 


CHAPTER  THE  FIRST. 

Off  COUNTERFEITING  OB  IMPAIRING  COIN— OF  IMPORTING  INTO  THE 
KINGDOM  COUNTERFEIT  OR  LIGHT  MONET — AND  OF  EXPORTING 
COUNTERFEIT  MONEY. 

SECT.    I. 

Of  Counterfeiting  Cain. 

The  legislature  has  made  provision  against  the  counterfeiting  of 
the  following  descriptions  of  coin,  namely : — L  The  king's  current 
gold  or  silver  coin. — IL  Foreign  gold,  silver,  or  copper  coin. — And, 
1IL  The  copper  money  of  this  realm. 
Of  counterfeit-      L  The  first  of  these,  usually  called  the  king's  money,  was  protected 
iug  the  king  s    by  enactments,  which  placea  the  offence  of  counterfeiting  it  in  the 
gidd  and  silver  j^h^  cj^  0f  crimes,  upon  the  ground  that  the  royal  majesty  of  the 
crown  was  affected  by  such  offence  in  a  great  prerogative  of  govern- 
ment; the  coining  and  legitimation  of  money,  and  the  giving  it  its 
current  value,  being  the  unquestionable  prerogatives  of  the  crown,  (a) 
But  these  enactments  are  repealed  by  the  2  Wm.  4,  c.  34,  &  1. 
What  U  the  It  appears  that  the  coin  or  money  of  this  kingdom  consists  pro- 

king's  money,  perly  of  gold  or  silver  only,  with  a  certain  alloy,  constituting  what 
is  called  sterling,  coined  and  issued  by  the  king's  authority:  and 
therefore  such  money  is  supposed  to  be  referred  to  by  any  statute 
naming  "  money  "  generally,  (b)  The  weight,  alloy,  impression,  and 
denomination,  of  money  made  in  this  kingdom  are  generally  settled 
by  indenture  between  the  king  and  the  master  of  the  mint:  but  the 
statute,  56  Geo.  3,  c  68,  provided,  with  respect  to  the  new  silver 
coinage,  that  the  bullion  shall  be  coined  into  silver  coins  of  a  standard 
and  fineness  of  eleven  ounces  two  pennyweights  of  fine  silver,  and 
eighteen  pennyweights  of  alloy  in  the  pound  troy,  and  in  weight  after 
the  rate  of  sixty-six  shillings  to  every  pound  troy,  whether  the  same 
be  coined  in  crowns,  half-crowns,  shillings,  or  sixpences,  or  pieces 
of  a  lower  denomination.    A  proclamation  has  in  some  cases  been 

(a)  1  Hale,  188.    1  East,  P.  C.  148.  chap.  17, 18, 19,  and  20. 

(b)  1  East,  P.  C.  147.    And  see  1  Hale, 
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made  as  a  more  solemn  manner  of  giving  the  coin  currency :  but 
the  proclamation  in  general  cases  is  certainly  not  necessary,  and  in 
prosecutions  for  coining  need  not  be  proved,  (c)  And  it  is  not 
necessary  in  such  prosecutions  to  produce  the  indentures ;  though 
it  may  be  of  use  m  case  of  any  new  coin  with  a  new  impression, 
not  yet  familiar  to  the  people,  to  produce  either  the  indentures,  or 
one  of  the  officers  of  the  mint  cognizant  of  the  fact,  or  the  stamps 
used,  or  the  like  evidence.  But  in  general,  whether  the  coin,  upon 
a  question  of  counterfeiting  or  impairing  it,  be  the  king's  money 
or  not,  is  a  mere  question  of  feet  which  may  be  found  upon  evidence 
of  common  usage  or  notoriety,  (d)  It  should  be  observed,  that  any 
coin,  once  legally  made  and  issued  by  the  king's  authority,  continues 
to  be  the  current  coin  of  the  kingdom  until  recalled,  notwithstanding 
anychanffe  in  the  authority  by  which  it  was  constituted,  (e) 

The  2  Wm.  4,  c  34,  which  by  s.  2  took  effect  on  the  1st  day  of  The  punish- 
%  1832,  after  repealing  many  former  acts,  by  s.  1,  provides, "  that  "^^^ 
"  if  any  person  shall,  after  the  commencement  of  this  act,  be  con-  fences  com- 
"  victea  of  any  offence  against  any  of  the  said  acts  committed  before  nutted  before 
«  or  upon  the  said  last  day  of  April,"  1832 ;  "and  such  offence  shall  lgtMa* 1832- 
"  have  been  punishable  with  death  by  virtue  of  any  of  the  said  acts, 
11  in  every  such  case  the  person  convicted  of  such  offence  shall  not 
"  suffer  the  punishment  of  death,  but  shall  in  lieu  thereof  be  liable, 
"  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas 
"  for  life  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned, 
"  with  or  without  hard  labour,  for  any  term  not  exceeding  four 
"  years." 

Sec  3  enacts,- "that  if  any  person  shall  falsely  make  or  counterfeit  Counterfeiting 
*  any  coin  resembling,  or  apparently  intended  to  resemble  or  pass  ^Swcoin^ 
"  for,  any  of  the  king's  current  sold  or  silver  coin,  (ee)  every  such  transportation 
u  offender  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  for  life. 
"  Scotland  of  a  high  crime  and  offence,  and,  being  convicted  thereof, 
"  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported 
beyond  the  seas  for  life  or  for  any  term  not  less  than  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  four  years ;  (/) 
and  every  such  offence  shall  be  deemed  to  be  complete  although  Offence  when 
u  the  coin  so  made  or  counterfeited  shall  not  be  in  a  fit  state  to  dfiem^ 
u  be  uttered,  or  the  counterfeiting  thereof  shall  not  be  finished  or  comp 
m  perfected" 

Sec.  4  enacts,  "  that  if  any  person  shall  gild  or  silver,  or  shall,  with  Colouring 
u  any  wash  or  materials  capable  of  producing  the  colour  of  gold  or  of  J^jJ^y 
u  silver,  wash,  colour,  or  case  over,  any  coin  whatsoever  resembling  ^^  0f  metal 
"  or  apparently  intended  to  resemble  or  pass  for  any  of  the  king's  with  intent  to 
«  current  gold  or  silver  coin,  (g)  or  if  any  person  shall  gild  or  silver,  JJ^Jj1  *" 
u  car  shall,  with  any  wash  or  materials  capable  of  producing  the  ^JJ  coin. 


«c 


a 


« 
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(e)  1  East,  P.  C.  142,  where  lee  some 
cases  in  which  proclamation  by  the  writ 
of  proclamation  under  the  great  seal,  or  a 
remembrance  thereof,  U  considered  to  be 
necessary  to  prove  a  coin  current ;  and  it  is 
also  stated,  that  by  the  act  of  the  37th 
Geo,  3,  c.  126,  s.  1,  relative  to  a  copper 
coinage,  the  King's  proclamation  is  made 
necessary ;  .and  seems,  therefore,  to  be  re- 
quired in  proof  of  any  indictment  upon  that 
statute. 

(cQlEast,  P.  C.  149.  But  in  the  case  of 
old  coin  which  has  gradually  fallen  into 


ipable  of  producing 

disuse,  though  still  the  legal  coin  of  the 
King,  there  can  be  no  general  notoriety  of 
the  Fact 

(«)  1  East,  P.  C.  148,  where  it  is  said 
also,  that  this  recal  may  be  by  proclamation ; 
and  long  disuse  may,  it  is  conceived,  be 
evidence  of  it  It  has  also  been  effected  by 
act  of  Parliament,  as  by  9  W.  3,  c.  2,  and 
6  Geo.  2,  c.  26. 

(«)  See  s.  21,  pott,  p.  56. 

(/)Sees.  19,  pott,  p.  61 

6)  See  s.  21,  pott,  p.  56. 
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Colouring  or 
altering 
genuino  coin, 
with  intent  to 
make  it  pass  for 
a  higher  coin ; 
transportation 
for  life,  &c 


Rules  of  inter- 
pretation as  to 
current  coin, 
and  counterfeit 
coin. 


Of  counterfeit- 
ing foreign 
gold,  silver,  or 
copper  coin, 


Of  Counterfeiting  Foreign  Coin.         [boor  iu 

"  colour  of  gold  or  of  silver,  wash,  colour,  or  case  over,  any  piece  of 
"  silver  or  copper  or  of  coarse  gold  or  coarse  silver,  or  of  any  metal 
"  or  mixture  of  metals  respectively,  being  of  a  fit  size  and  figure  to  p 
"  be  coined,  and  with  intent  that  the  same  shall  be  coined,  into  false 
"  and  counterfeit  coin  resembling  or  apparently  intended  to  resemble 
"  or  pass  for  any  of  the  king's  current  gold  or  silver  coin ;  (A)  or  if 
"  any  person  shall  gild,  or  shall,  with  any  wash  or  materials  capable 
"  of  producing  the  colour  of  gold,  wash,  colour,  or  case  over,  any  of 
"  the  king's  current  silver  coin,  or  file  or  in  any  manner  alter  such 
"  coin,  with  intent  to  make  the  same  resemble  or  pass  for  any  of  the 
"  king's  current  gold  coin  ;  or  if  any  person  shall  gild  or  silver,  or 
"  shall,  with  any  wash  or  materials  capable  of  producing  the  colour 
"  of  gold  or  of  silver,  wash,  colour,  or  case  over,  any  of  the  king's 
"  current  copper  coin,  or  file  or  in  any  manner  alter  such  coin,  with 
"  intent  to  make  the  same  resemble  or  pass  for  any  of  the  king's  cur- 
"  rent  gold  or  silver  coin ;  every  such  offender  shall,  in  England  and 
"  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
"  offence,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
"  tion  of  the  Court,  to  be  transported  beyond  the  seas  for  life  or  fot 
"  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any 
"  term  not  exceeding  four  years.    ($) 

Sec,  21,  declares  and  enacts,  "  That  where  '  the  King's  current 
"  gold  or  silver  coin,'  or  *  the  King's  current  copper  coin,'  shall  be 
"  mentioned  in  any  part  of  this  Act,  the  same  shall  be  deemed  to 
"  include  and  denote  any  gold  or  silver  coin,  or  any  copper  coin 
"  respectively  coined  in  any  of  his  Majesty's  mints,  and  lawfully 
"  current  in  any  part  of  his  Majesty's  dominions,  whether  within  the 
"  united  kingdom  or  otherwise ;  and  that  any  of  the  King's  cur- 
rent coin  which  shall  have  been  gilt,  silvered,  washed,  coloured,  or 
cased  over,  or  in  any  manner  altered  so  as  to  resemble,  or  be  appa- 
rently intended  to  resemble  or  pass  for,  any  of  the  King's  current 
coin  of  a  higher  denomination,  shall  be  deemed  and  taken  to  be 
counterfeit  coin  within  the  intent  and  meaning  of  those  parts  of 
"  this  act  wherein  mention  is  made  of  '  false  or  counterfeit  coin 
resembling,  or  apparently  intended  to  resemble  or  pass  for,  any  of 
the  King's  current  gold  or  silver  coin'." 
H.  The  counterfeiting  of  foreign  coin,  either  of  gold,  silver,  or 
copper,  is  made  highly  penal  by  several  statutes. 

The  37  Geo.  3,  c.  126,  (j)  recites  the  great  increase  of  the  prac- 
tice of  counterfeiting  gold  or  silver  coin  not  current  here;  and  enacts, 
"  that  if  any  person  or  persons  shall  hereafter  make,  coin,  or  coun- 
"  terfeit,  any  kind  of  coin  not  the  proper  coin  of  this  realm,  nor 
**  permitted  to  be  current  within  the  same,  but  resembling  or  made 
"  with  intent  to  resemble  or  look  like  any  gold  or  silver  coin  of 
"  any  foreign  state,  &c,  or  to  pass  as  such  foreign  coin,  such  person 
"  or  persons  offending  therein  shall  be  deemed  guilty  of  felony, 
and  may  be  transported  for  any  term  of  years  not  exceeding 
seven."  (k)    By  the  words  "  not  permitted  to  be  current  within 
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(A)  Sees.  21, port. 

(j)  See  s.  1 9,  post,  p.  61 ,  as  to  hard  labour. 

(j)  Repealed  as  far  as  relates  to  copper 
money,  by  2  W.  4,  c.  34. 

(k)  Although  the  act  contains  no  express 
provision  for  the  punishment  of  principals 
in  the  second  degree,  and  accessories,  yet 


they  are  punishable,  the  principals  in  the 
second  degree,  as  principals  in  the  first 
degree,  according  to  the  general  rule,  4 
Bl,  Com.  39,  and  the  accessories  under  the 
7  &  8  Geo.  4,  c.  28,  s.  8,  ante,  p.  38,  and 
s.  9 ;  and  1  Vict.  c.  90,  s.  5,  post,  61. 
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"  the  realm,"  must  be  understood  not  permitted  to  be  current  by 
proclamation  under  the  great  seal*  (I) 

The  43  Geo.  3,  c.  139,  s.  3,  relates  to  the  counterfeiting  of  foreign  Counterfeiting 
coin  of  copper ,  or  of  other  metal  of  less  value  than  silver  not  current  fo™gn  copper 
here,  and  enacts,  "  That  if  any  person  shall  within  any  part  of  the  oom° 
"  united  kingdom  make,  coin,  or  counterfeit,  any  kind  of  coin  not 
the  proper  coin  of  this  realm,  nor  ordered  by  the  royal  procla- 
mation of  his  Majesty,  his  heirs  or  successors,  to  be  deemed  and 
"  taken  as  current  money  of  this  realm,  or  any  part  thereof,  but 
resembling  or  made  with  intent  to  resemble  any  copper  coin,  or 
any  other  coin  made  of  any  metal  or  mixed  metals  of  less  value 
than  the  silver  coin  of  any  foreign  prince,  state,  or  country  re- 
spectively, or  to  pass  as  such  foreign  coin,  then  every  person  so 
offending  shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor 
and  breach  of  the  peace ;  and  being  thereof  convicted  according 
to  law,  shall  for  the  first  offence  be  imprisoned  for  any  time  not 
exceeding  one  year ;  and  for  the  second  offence  be  transported  to 
any  of  his  Majesty's  colonies  or  plantations  for  the  term  of  seven 
yeara."  The  act  mrther  provides  that  persons  against  whom  any 
bill  of  indictment  shall  be  found  shall  not  be  entitled  to  traverse 
the  same  to  any  subsequent  assizes  or  sessions,  but  shall  be  tried 
upon  the  bill  being  found,  unless  there  shall  be  good  cause  why  the 
trial  should  be  postponed,  (m)  And  a  provision  is  also  made  for  the 
certificate  of  a  former  conviction  being  sufficient  evidence  of  that 
fact  in  cases  where  persons  are  tried  for  second  offences,  (it) 

HL  The  2  W.  4,  c  34,8. 12,  enacts,"  That  if  any  person  shall  falsely  Of  counterfeit. 
«*  make  or  counterfeit  any  coin  resembling,  or  apparently  intended  to  in*  ^PP** 
<l  resemble  or  pass  for,  any  of  the  King's  current  copper  coin,  (o)  monejr' 
"  every  such  offender  shad,  in  England  and  Ireland,  be  guilty  of 
"  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and,  being 
"  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
"  be  transported  beyond  the  seas  for  any  term  not  exceeding  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  (p) 

With  respect  to  the  offence  of  counterfeiting  the  coin  in  general,  The  offence  of 
it  may  be  ooserved,  that  not  only  all  such  as  counterfeit  the  King's  counterfeiting 
coin  without  his  authority,  but  even  such  as  are  employed  by  him  bVj^^d 
in  the  mint,  come  within  the  statutes,  if  for  their  own  lucre  they  by  officers  in 
make  the  money  of  baser  alloy,  or  lighter  than  by  their  indentures  the  mint 
they  are  authorized  and  bound  to  do :  for  they  can  only  justify  their 
coining  at  all  under  such  an  authority ;  and  if  they  have  not  pursued 
that  authority,  it  is  the  same  as  if  they  had  none.     But  it  is  not  any 
mistake  in  weight  or  alloy  that  will  make  them  guilty ;  the  act  must 
be  wilful,  corrupt,  and  fraudulent,  (q) 


ft 

ft 


(0  1  Bast,  P.  C.  e.  4,  s.  10,  p.  161,  and 
c  10,  s.  3  &  6.  The  6th  sect,  of  the  37 
Geo.  3,  c.  126,  makes  persons  haying  in 
their  custody  more  than  five  pieces  of  snch 
counterfeit  foreign  coin  liable  to  a  penalty 
■ot  exceeding  57.  nor  less  than  40s.  upon 
conviction  before  a  justice  of  peace,  for 
every  inch  piece  of  coin.  And  the  proceed- 
ings before  the  justice  are  not  to  be  quashed 
for  want  of  form,  or  removed  by  certiorari. 

(mj  Sect.  4* 

(»)  Sect  5.    By  the  6th  section  of  the 


act  persons  having  more  than  five  pieces  of 
such  counterfeit  foreign  coin  in  ttteir  pos- 
session are  liable  to  a  penalty  not  exceed- 
ing 40*.  nor  less  than  10*.  upon  conviction 
before  a  justice  of  the  peace.  And  by  sect 
8,  no  proceeding  touching  the  conviction  of 
any  offender  before  any  justice  of  the  peace 
shall  be  quashed  for  want  of  form,  or 
removed  by  certiorari. 

(o)  See  s.  21,  ante,  p.  56. 

(p)  See  s.  19,jN»t,  p.  61 ,  as  to  hard  labour. 

{q)  1  East,  P.  G.  c.  4,  s.  15,  p.  166.    1 
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What  will  be         The  monies  charged  to  be  counterfeited  must  resemble  the  true 

a  sufficient        afWj  iaWfui  coin:  (r)  but  this  resemblance  is  a  matter  of  fact  of 

coon    eiting.  wjjjcj1  ^e  jUIy  axe  to  judge  upon  the  evidence  before  them ;  the 

rule  being,  that  the  resemblance  need  not  be  perfect,  but  such  as 

may  in  circulation  ordinarily  impose  upon  the  world,  (s)    Thus  a 

counterfeiting  with  some  small  variation  in  the  inscription,  effigies, 

or  arms,  done  probably  with  intent  to  evade  the  law,  is  yet  within 

it ;  and  so  is  the  counterfeiting  in  a  different  metal,  if  in  appearance 

it  be  made  to  resemble  the  true  coin,  (t) 

Round  blanks        It  k  quite  clear  that  there  will  be  a  sufficient  counterfeiting  where 

like  shillings     the  counterfeit  money  is  made  to  resemble  coin,  the  impression  on 

wot  smooth  by  which  has  been  worn  away  by  time.    In  one  case  the  shillings  pro- 

circulation.         •■        <■   •         •■■  *  •  *  i        •  i  i  «       °    *• 

duoed  m  evidence  were  quite  smooth,  without  the  smallest  vestige 
of  either  head  or  tail,  and  without  any  resemblance  of  the  shillings 
in  circulation,  except  their  colour,  size,  and  shape ;  and  the  master 
of  the  mint  proved  that  they  were  bad,  but  that  they  were  very  like 
those  shillings  the  impression  on  which  had  been  worn  away  by 
time,  and  might  very  probably  be  taken  by  persons  having  less  skill 
than  himself  for  good  shillings.    And  the  Court  were  of  opinion 
that  a  blank  that  is  smoothed,  and  made  like  a  piece  of  legal  coin, 
the  impression  of  which  is  worn  out,  and  yet  suffered  to  remain  in 
circulation,  is  sufficiently  counterfeited  to  the  similitude  of  the  cur- 
rent coin  of  this  realm  to  bring  the  counterfeiters  and  coiners  of 
such  blanks  within  the  statute ;  these  blanks  having  some  reasonable 
likeness  to  that  coin  which  has  been  defaced  by  time,  and  yet 
passed  in  circulation,  (ti)    In  a  subsequent  case  the  point  received 
the  more  solemn  consideration  of  the  twelve  judges,  the  counsel 
for  the  prisoners  having  objected,  upon  the  feet  of  no  impression  of 
any  sort  or  kind  being  discernible  upon  the  shillings  produced  in 
evidence,  that  they  were  not  counterfeited  to  the  likeness  and  simir 
Ittude  of  the  aood  and  legal  coin  of  the  realm,    But  the  judges  were 
of  opinion,  that  it  was  a  question  of  feet  whether  the  counterfeit 
momes  were  of  the  likeness  and  similitude  of  the  lawful  current 
silver  coin  called  a  shilling.    And  the  jury  having  so  found  it,  the 
want  of  an  impression  was  immaterial ;  because,  from  the  impres- 
sion being  generally  worn  out  or  defaced,  it  was  notorious  that  the 
currency  of  the  genuine  coin  of  that  denomination  was  not  thereby 
affected ;  the  counterfeit  therefore  was  perfect  for  circulation,  and 
possibly  might  deceive  the  more  readily  m>m  having  no  appearance 
of  an  impression:  and  in  the  deception  the  offence  consists,  (x) 
'Where  the        Before  the  2  W.  4,  c  34,  where  the  imitation  of  the  real  coin  had  not 
false  coin  was    proceeded  so  far  as  to  fabricate  a  false  coin  sufficiently  perfect  to  be 
SJfected  iTto  circulated,  the  offence  of  counterfeiting  was  not  complete.     Thus 
be  passable,       where  the  prisoner  had  forged  the  impression  of  a  half-guinea  on  a 
the  offence  of    piece  of  gold,  which  was  previously  hammered,  but  was  not  round, 
wasnot com?    nor would  pass  in  the  condition  it  then  was,  upon  reference  to  the 
plete,  but  now  judges,  it  was  held  that  the  crime  of  counterfeiting  was  incomplete,  (y ) 
rt?4by2*W'  4»  Ana  where  the  prisoners  were  convicted  under  the  25  Edw.  3, 

Hale,  213.  1  Hawk.  P.  C.  c.  17,  s.  56.  3  («)  Wilson's  ease,  Old  Bailey,  1763.   1 

Inst  16, 17.   4  Bla.  Coin.  84.  Leach,  286. 

(r)  1  Hawk.  P.  G.  c.  17,  s.  81.  (x)  Box  «.  Patrick  and  John  Welsh,  1 

(t)  1  Hale,  178,  184, 211,  215.  Leach,  364.   1  East,  P.  G.  c.  4,  s.  13,  p. 

(0  1  East,  P.C.c.4,  s.  13,  p.  164,  164. 

citing  1  MS.  Sum.  50,  and  Ridgeley's  case,  (y)  VarleVs  case,  1  Leach,  76.   1  East, 

Old  Bailey,  Dec.  1778.  P.  C.  c.  4,  s.  13,  p.  164.  2  Blac.  Rep.  682. 
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c  2,  and  it  appealed  that  no  one  piece  of  the  base  metal  found  upon 
them  was  in  such  a  state  as  to  make  it  passable,  the  conviction  was 
held  tobewronjr.  (*)  But  by  the  2  W.4,c.  34,8.  S9(zz)  the  offence  of 
counterfeiting  snail  be  deemed  complete  although  tne  coin  be  not 
in  a  state  fit  to  be  uttered,  or  the  counterfeiting  not  finished  or 
perfected. 

Upon  an  indictment  on  the  8  &  9  W.  3,  c  26,  s.  4  (now  re-  As  to  what  wo 
pealed),  a  question  arose  as  to  what  would  amount  to  a  colouring,  a  colouring 
it  appeared  that  the  colour  of  silver  was  produced  by  melting  a  JJJ^^81*" 
small  portion  of  good  silver  with  a  large  portion  of  base  metal,  and  w.  3,  c.  26, 
throwing  it,  after  it  had  been  cut  into  round  blanks,  into  aquafortis,  now  repealed. 
which  has  the  effect  of  drawing  to  the  surface  whatever  silver  there 
may  be  in  the  composition,  and  giving  the  metal  the  colour  and 
appearance  of  real  adver.    A  doubt  therefore  arose,  whether  this 
process  of  extracting  the  latent  silver  by  the  power  of  the  wash  from 
the  body  to  the  surface  of  the  blank  was  colouring  with  "  a  wash 
and  materials"  within  the  meaning  of  the  statute ;  or  whether  the 
Legislature  did  not  intend  such  a  colouring  only  as  is  produced  by 
some  external  application  on  the  surface  of  tne  blank.     But  the 
judges  thought  tnat  this  process  of  extracting  the  latent  silver  from 
the  body  to  the  surface  of  the  base  metal  oy  the  power  of  aqua 
forth  was  a  colouring  within  the  words  of  the  statute ;  (a)  and  they 
ako  thought  that  it  might  he  charged  as  a  colouring  with  silver;  for 
the  effect  of  the  aqua  forth  is  to  corrode  the  base  metal,  and  leave 
the  silver  onlv  on  tne  superficies ;  and  so  the  copper  is  coloured  or 
cased  with  silver,  (ft) 

So  though  it  was  necessary  that  the  blanks  should  be  rubbed  after 
they  were  taken  out  of  the  wash,  in  order  to  give  them  the  appear- 
ance of  silver,  the  preparing  and  steeping  them  in  the  wasn  was 
held  to  be  a  colouring  within  the  8  &  9  W.  3,  c.  26,  s.  4.  The 
prisoner  was  apprehended  in  the  very  act  of  steeping  round  blanks 
composed  of  brass  and  silver  in  aqua  forth:  none  of  them  were  in 
a  finished  state ;  but  many  were  taken  out  of  the  liquor,  and  others 
were  found  dry.  These  blanks  exhibited  the  appearance  of  lead, 
and  some  of  them  had  the  impression  of  a  shilling,  and  by  rubbing 
them  they  might  be  made  perfectly  to  resemble  silver  coin;  but  in 
their  then  state  the  jury  found  that  none  of  them  would  pass  cur- 
rent The  question  was,  whether  the  offence  was  completed,  inas- 
much as  the  colour  of  silver  had  not  been  produced  on  any  of  the 
blanks.  There  was  some  difference  of  opinion  amongst  the  judges 
upon  a  case  reserved.  One  judge  said,  he  understood  the  words 
"  colour,  &c,"  to  mean  producing  on  the  piece  of  metal  the  colour 
of  silver,  which  was  not  done  here ;  for,  without  rubbing,  the  money 
coined  would  not  pass :  and  another  observed,  that  the  word  in  the 
statute  was  "producing"  in  the  present  tense,  and  not  materials 
which  would  produce.  But  the  other  judges  (c)  thought  the  con- 
viction right  They  considered  that  the  offence  was  complete  when 
the  piece  was  coloured;  for  it  was  then  coloured  with  materials 

(*)  Rex  e.  Harris  &  Minion,  1  Leach,  the  8th  and  9th  W.  3,  c  26,  s.  4. 
135.  The  cue  was  referred  to  the  judges :  (xz)  Ante,  p.  56. 

hot  the  grounds  of  their  decision  are  not  (a)  Rex  v.  Larey  &  Parker,  1  Leach, 

stated  in  the  report     And  qu.  if  the  case  153. 

was  not  disposed  of  upon  a  defect  in  the  v&)  S.  C.  1  East,  P.  C.  c.  4,  s.  14,  p. 

indictment    Besides  the  count  on  the  25th  166.  • 

Edw.  3,  c.  2,  there  was  another  count  upon         (c)  Absent,  Perryo,  B.  and  BuUer,  J. 
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which  produce  the  colour  of  silver ;  and  that  it  was  not  necessary 
that  the  piece  so  coloured  should  be  current,  for  the  colouring  of 
blanks  was  an  offence  within  the  clause.  And  it  was  observed, 
that  a  contrary  construction  would  prevent  any  conviction  until  8 
wash  was  discovered,  which  would  m  the  first  instance  produce  a 
perfect  bright  shilling  or  sixpence,  (d) 
Gilding  with  Upon  an  indictment  on  the  2  W.  4,  c.  34,  s.  4,  which  alleged  that 

void  within       the  prisoner  three  sixpences  "  feloniously  did  gild  with  materials 
34  sTi*'      "  caPaD^e  °f  producing  the  colour  of  gold,"  it  was  proved  that  the 
'  prisoner  was  apprehended  in  the  act  of  gilding  sixpences  with  gold, 

three  of  which  so  gilt  were  found  in  the  room  where  he  was  taken : 
it  was  objected  that  the  indictment  was  not  proved,  as  the  prisoner 
had  used  gold  and  not  materials  capable  of  producing  the  colour  of 
gold.  It  was  answered,  that  the  latter  words  might  be  rejected ;  to 
which  it  was  replied,  that  they  could  not,  as  they  qualified  the  word 
mid,  and  showed  it  was  not  used  in  the  strict  sense  of  the  word. 
A  verdict  having  been  directed  for  the  Crown,  it  was  moved,  in 
arrest  of  judgment,  in  case  the  objection  should  be  one  on  the  record. 
Upon  a  case  reserved,  the  Judges  present  were  unanimous  that  the 
indictment  was  proved,  and  all,  except  two,  (e)  considered  the  indict- 
ment good.  (  f) 
Counterfeiting  It  should  be  observed,  that  if  there  be  a  counterfeiting  in  fraud 
complete  with.  Qf  the  Banff,  the  offence  is  complete  before  any  uttering,  or  attempt 

out  uttering.       ^  utten  q!\ 

Astoprinci-  The  2  W.  4,  c  34,  s.  18,  enacts,  "  that  in  the  case  of  every 
pals  in  the  «  felony  punishable  under  this  act,  every  principal  in  the  second 
second  degree,  «  degree,  and  every  accessory  before  the  ract,  shall  be  punishable  in 
tories.  "  the  same  manner  as  the  principal  in  the  first  degree  is  by  this 

"  act  punishable ;  and  every  accessory  after  the  fact  to  any  tetany 
"  punishable  under  this  act  shall,  on  conviction,  be  liable  to  be 
"  imprisoned  for  any  term  not  exceeding  two  years ;  and  in  so  far 
"  as  relates  to  Scotland,  every  person  who  shall  become  accessory 
"•  after  the  fact  to  any  of  the  offences  to  which  the  punishment  of 
"  transportation  is  by  this  act  attached,  shall  on  conviction  be  liable 
to  be  imprisoned  for  any  term  not  exceeding  two  yeara;  the 
general  law  of  Scotland  as  to  accession,  or  art  and  part,  being  in 
all  other  respects  to  regulate  the  punishments  to  be  awarded  under 
"this  Act" 

Accomplices  or  receivers,  in  those  offences  concerning  the  coin 
which  amount  to  felony,  follow  the  general  rule  applicable  to  felony. 
Two  agree  to  counterfeit,  and  one  does  it  in  consequence  of  that 
agreement;  they  are  both  guilty.  One  counterfeits,  and  another  by 
agreement  beforehand  afterwards  puts  it  off;  the  latter  is  a  princi- 
pal :  so  if  he  put  it  off  afterwards,  knowing  that  the  other  coined  it ; 
for  that  makes  him  an  aider:  so  if  he  furnished  the  coiner  with 
tools, or  materials  for  coining,  {gg) 
What  shall  be  Sec.  17,  declares  and  enacts,  "  that  where,  upon  the  trial  of  any 
sufficient  proof  «  person  charged  with  any  offence  against  this  act,  it  shall  be  ne- 

(<*)  Rex  v.  Case,  1  East,  P.  C.  c.  4,  s.  the  8  &  9  W.  3,  c.  26,  a.  4.  C.  S.  G. 
14,  p.  165, 166.     1  Leach,  154.  note  (a).  («)  Littledale,  J.,  and  Parke,  B. 

This  case  probably  caused  the  use  of  the  (/)  Reg.  v.  Turner,  2  M.  C.  C.  R.  42. 

terms  "  materials  capable  of  nroducing  the  (g)  3  Inst  61.    1  Hale,  215,  223.    1 

colour  of  gold  or  silver,"  in  the  2  W.  4,  c  Hawk.  c.  17,  a.  55.    1  East,  P.  C.  c.  4,  s 

34fc  s.  4,  instead  of  the  terms,  "  materials  13,  p.  165. 
producing  the  colour  of  gold  or  oher,"  in  {gg)  1  East,  P.  C.  c  4,  s.  31,  p.  186. 
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"  cessary  to  prove  that  any  coin  produced  in  evidence  against  such  °*  &**  t»tog 
"  person  is  false  or  counterfeit,  it  shall  not  be  necessary  to  prove  the  counterfe,t- 
"  same  to  be  false  and  counterfeit  by  the  evidence  01  any  moneyer 
"  or  other  officer  of  his  Majesty's  Mint,  but  it  shall  be  sufficient  to 
"  prove  the  same  to  be  false  or  counterfeit  by  the  evidence  of  any 
"  other  credible  witness." 

Proof  that  a  man  occasionally  visited  coiners;  that  the  rattling  of  What  not  suf- 
money  was  occasionally  heard  with  them ;  that  he  was  seen  count-  ficient  evidence 
ing  something  as  if  it  was  money  when  he  left  them ;  that,  on  com-  J^0UMe"inG» 
ing  to  the  lodgings  just  after  their  apprehension,  he  endeavoured  to 
escape,  and  was  round  to  have  bad  money  about  him ;  is  not  suffi- 
cient evidence  to  implicate  him,  as  counselling,  procuring,  aiding, 
and  abetting  the  coining.  Two  women  were  indicted  for  colouring 
a  shilling  and  sixpence,  and  a  man  (Isaacs)  as  counselling  them,  &c. 
The  evidence  against  him  was,  that  he  visited  them  once  or  twice 
a  week ;  that  the  rattling  of  copper  money  was  heard  whilst  he  was 
with  them ;  that  once  he  was  counting  something  just  after  he  came 
out :  that  on  going  to  the  room  just  after  their  apprehension  he 
resisted  being  stopped,  and  jumped  over  a  wall  to  escape ;  and  that 
there  were  then  round  upon  him  a  bad  three  shilling  piece,  five  bad 
shillings,  and  five  bad  sixpences;  but  upon  a  case  reserved  the 
judges  thought  the  evidence  too  slight  to  convict  him.  (A) 

Sec.  15,  enacts,  "  that  where  two  or  more  persons,  acting  in  con-  Venue. 
cert  in  different  counties  or  jurisdictions,  shall  commit  any  offence 
"  against  this  act,  all  or  any  of  the  said  offenders  may  be  dealt 
«  with,  indicted,  tried,  and  punished,  and  their  offence  laid  and 
"  charged  to  have  been  committed,  in  any  one  of  the  said  counties 
"  or  jurisdictions,  in  the  same  manner  as  if  the  offence  had  been 
"  actually  and  wholly  committed  within  such  one  county  or  juiis- 
"  diction :  Provided  always,  that  crimes  and  offences  against  this 
"  act  committed  in  Scotland  shall  be  proceeded  against  and  tried 
"  in  Scotland  in  such  manner  and  form  as  crimes  and  offences  gene- 
u  rally  have  been  heretofore  tried  in  that  country." 

Sec.  20,  enacts,  "  that  where  any  offence  punishable  under  this  As  to  offences 
u  act  shall  be  committed  within  the  jurisdiction  of  the  Admiralty,  committ«*  at 
"  the  same  shall  be  dealt  with,  inquired  of,  tried,  and  determined 
"  in  the.  same  manner  as  any  other  offence  committed  within  that 
u  jurisdiction." 

Sec.  19,  enacts,  "  that  where  any  person  shall  be  convicted  of  any  The  court  may 
a  offence  punishable  under  this  act,  for  which  imprisonment  may  ordcr  nard 
«  be  awarded,  it  shall  be  lawful  for  the  Court  to  sentence  the  offen-  l^"^1'1" 
"  der  to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  ment 
"  gaol  or  house  of  correction,  and  also  to  direct  that  the  offender 
u  shall  be  kept  in  solitary  confinement  for  the  whole  or  any  portion 
"  or  portions  of  such  imprisonment,  as  to  the  Court  in  its  discretion 
u  shall  «eem  meet" 

And  the  1  Vict  c  90,  s.  5,  enacts,  that  after  the  1st  of  October, 
1837,  no  Court  shall  direct  any  offender  "  to  be  kept  in  solitary  con- 
finement for  any  longer  periods  than  one  month  at  a  time,  or  than 
three  months  in  the  space  of  one  year." 

In  many  instances  of  offences  relating  to  the  counterfeiting  coin,  Coining  tools 
the  Legislature  have  made  special  provisions  for  securing  the  base  •ndDasemo,ley 

(A)  Rex  o.  Isaacs,  Hil.  T.  1813.  MS.,  Bayley,  J. 
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may  to  be  pro- 
duced in  evi- 
dence. 

Provision  for 
the  discovery 
and  seizure  of 
counterfeit 
coin  and  coin- 
ing tools,  for 
securing  them 
as  evidence, 
and  for  ulti- 
mately dis- 
posing of  them. 
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coin,  and  also  the  tools  of  the  offenders ;  in  order  that  they  may  be 
produced  in  evidence,  and  afterwards  be  disposed  of  in  a  proper 
manner. 

The  2  Wm  4,  c  34,  8.  14,  enacts, "  that  if  any  person  shall  find 
or  discover  in  any  place  whatever,  or  in  the  possession  of  any  per- 
son having  the  same  without  lawful  excuse,  any  false  or  counter- 
feit coin  resembling,  or  apparently  intended  to  resemble  or  pass 
"  for,  any  of  the  King's  current  gold,  silver,  or  copper  coin,  or  any 
instrument,  tool,  or  engine  whatsoever  adapted  and  intended  for 
the  counterfeiting  of  any  such  coin,  it  shall  be  lawful  for  the  person 
so  finding  or  discovering,  and  he  is  hereby  required  to  seize  the 
"  same,  and  to  cany  the  same  forthwith  before  some  justice  of  the 
"  peace ;  and  where  it  shall  be  proved,  on  the  oath  of  a  credible  wit- 
ness before  any  justice  of  the  peace,  that  there  is  reasonable  cause 
to  suspect  that  any  person  has  been  concerned  in  counterfeiting 
the  Kong's  current  gold,  silver,  or  copper  coin,  or  has  in  his  custody 
or  possession  any  such  counterfeit  coin,  or  any  instrument,  tool, 
or  engine  whatsoever  adapted  and  intended  for  the  counterfeiting 
of  any  such  coin,  it  shall  be  lawful  for  such  justice,  by  warrant 
"  under  his  hand,  to  cause  any  place  whatsoever  belonging  to  or  in 
"  the  occupation  or  under  the  control  of  such  suspected  person  to 
"  be  searched,  either  in  the  day  or  in  the  night,  and  if  any  such 
"  counterfeit  coin,  or  any  such  instrument,  tool,  or  engine,  snail  be 
"  found  in  any  place  so  searched,  to  cause  the  same  to  Be  seized  and 
"  carried  forthwith  before  the  said  justice,  or  some  other  justice  of 
"  the  peace ;  and  wherever  any  such  counterfeit  coin,  or  any  such 
"  instrument,  tool,  or  engine  as  aforesaid,  shall  in  any  case  whatever 
"  be  seized  and  carried  before  a  justice  of  the  peace,  he  shall  cause 
"  the  same  to  be  secured,  for  the  purpose  of  being  produced  in  evi- 
dence against  any  person  who  may  be  prosecuted  for  any  offence 
against  this  act;  and  all  counterfeit  coin,  and  all  instruments, 
tools,  and  engines  adapted  and  intended  for  the  counterfeiting  of 
"  coin,  after  they  shall  have  been  produced  in  evidence,  or  where 
"  they  shall  have  been  seized,  and  snail  not  be  required  to  be  pro- 
"  duced  in  evidence,  shall  forthwith  be  delivered  up  to  the  officers 
"  of  his  Majesty's  mint,  or  to  their  solicitor,  or  to  any  person  autho- 
"  rised  by  them  or  him  to  receive  the  same." 

Provisions  of  a  similar  kind  are  made  by  the  37  Geo.  3,  c.  126, 
8.  7,  with  respect  to  searching  for  counterfeit  gold  or  silver  foreign 
coin,  or  for  tools,  implements,  or  materials  for  coining  such  coin,  and 
securing  the  same,  and  producing  them  in  evidence,  and  afterwards 
destroying  or  otherwise  disposing  of  them.  And  the  43  Geo.  3,  c. 
139,  s.  7,  authorises  searching  for  counterfeit  foreign  coin  of  copper 
or  metal  of  less  value  than  silver,  and  the  tools  or  implements  for 
coining  the  same.  (») 
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(t)  The  Legislature  has  made  other 
provisions  for  the  suppression  of  base  coin, 
or  coin  inferior  in  value,  where  there  is  no 
criminal  charge  imputed  to  the  person  who 
may  happen  to  tender  it  The  56  Geo.  3, 
c.  68,  s.  1,  enacts,  that  after  the  period  to  be 
mentioned  in  a  proclamation,  any  persons  are 
required  to  cut,  &c,  any  piece  or  pieces  of 
old  silver  coin  of  this  realm,  current  at  any 
time  before  the  passing  of  that  act,  which 
shall  be  tendered  to  them  in  payment,  and 


which  shall  be  of  less  value  than  the  deno- 
mination thereof  shall  import,  and  the  per- 
son tendering  the  same  shall  bear  the  rats: 
but  if  any  such  piece  so  cut,  &c.  shall 
appear  to  be  of  the  full  value  which  its  de- 
nomination shall  import,  the  person  who 
shall  cut,  &c.  is  required  to  take  the  same 
at  the  rate  h  was  corned  for ;  and  disputes 
about  the  value  are  to  be  determined  by  the 
mayor,  &c,  or  other  chief  officer  of  any 
city,  &c.  where  such  tender  shall  be  made; 
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SECT.  n. 

Impairing  Coin. 

The  2  Wm.  4,  c.  34,  &  5,  enacts,  "  that  if  any  person  shall  impair, 
diminish,  or  lighten,  any  of  the  King's  current  gold  or  silver  coin, 
"with  intent  to  make  the  coin  so  impaired,  diminished,  or  lightened, 
pass  for  the  King's  current  gold  or  silver  coin,  (j)  every  such  offender 
shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of 
a  high  crime  and  offence,  and,  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years."  (A) 

With  a  view  of  more  effectually  preventing  the  clipping,  dimi- 


clip- 


nishing,  or  impairing  the  current  coin  of  the  Kingdom,  the  statute  £££j^m 
6  &  7  Wm.  3,  c.  17,  ss.  7  &  8,  makes  provision  tor  breaking  open  P^^"0 
houses  and  searching  for  bullion :  and  the  person  in  whose  possession 
bullion  is  found,  not  proving  it  to  be  lawful  silver,  and  that  the  same 
was  not  before  the  melting  thereof  coin,  nor  clippings,  shall  be  com- 
mitted to  prison;  and  in  case,  on  an  indictment  against  such 
offender  for  melting  the  current  silver  coin  of  the  realm,  he  shall  not  Melting  coin, 
prove,  by  the  oath  of  one  witness  at  the  least,  the  bullion  so  found  to 
be  lawful  silver,  and  that  the  same  was  not  the  current  coin  of  the 
realm,  nor  clippings  thereof,  he  shall  be  found  guilty  and  imprisoned 
for  six  months.  (/)    Provisions  concerning  melting  down  coin  are 


or  if  the  tender  be  made  out  of  any  city,  && 
then  by  some  justice  of  the  peace  of  the 
county  inhabiting  or  being  near  the  place 
where  the  tender  shall  be  made.  And 
the  2  W.  4,  c.  34,  s.  13,  enacts,  "that 
where  any  gold  or  silver  coin  shall  be  ten- 
dered to  any  person,  who  shall  suspect  any 
piece  or  pieces  thereof  to  be  diminished 
otherwise  than  by  reasonable  wearing,  or  to 
be  counterfeit,  it  shall  be  lawful  for  such 
person  to  cut,  break,  or  deface  such  piece 
or  pieces ;  and  if  any  piece  so  cut,  broken, 
or  defaced  shall  appear  to  be  diminished 
otherwise  than  by  reasonable  wearing,  or  to 
be  counterfeit,  the  person  tendering  the 
same  shall  bear  the  loss  thereof;  but  if  the 
same  shall  be  of  due  weight,  and  appear  to 
be  lawful  coin,  the  person  cutting,  breaking, 
or  defacing  the  same  is  hereby  required  to 
receive  the  same  at  the  rate  it  was  coined 
for ;  and  if  any  dispute  shall  arise,  whether 
the  piece  so  cut,  broken,  or  defaced  be 
diminsbed  in  manner  aforesaid,  or  counter- 
feit, it  shall  be  heard  and  finally  deter- 
mined in  a  summary  manner  by  any  justice 
of  the  peace,  who  is  hereby  empowered  to 
examine  upon  oath  as  well  the  parties  as 
any  other  person,  in  order  to  the  decision  of 
such  dispute;  and  the  tellers  at  the  receipt 
of  his  Majesty's  exchequer,  and  their  depu- 


ties and  clerks,  and  the  receivers  general  of 
every  branch  of  his  Majesty's  revenue,  are 
hereby  required  to  cut,  break,  or  deface,  or 
cause  to  be  cut,  broken,  or  defaced,  every 
piece  of  counterfeit  or  unlawfully  diminsbed 
gold  or  silver  coin  which  shall  be  tendered 
to  them  in  payment  of  any  part  of  his 
Majesty's  revenue." 

The  last  section  (22),  provides  for  the 
venue  in  actions  against  persons  acting  un- 
der the  act,  notice  of  action,  tender  of 
amends,  &c 

(J)  See  the  interpretation  clause,  s.  21, 
ante,  p.  66. 

(A)  See  ante,  d.  60  &  61,  ss.  18  &  19,  as 
to  accessories  and  hard  labour. 

(Q  So  much  of  this  act  as  authorises  the 
wardens  or  assistants  of  the  Company  of 
Goldsmiths  of  London,  or  any  two  justices, 
to  seise  as  unlawful  bullion  any  molten 
siver,  which  before  the  melting  thereof  was 
the  current  coin  of  this  realm,  or  as  requires 
any  offender,  in  whose  possession  unlawful 
bullion  is  found,  to  prove  on  oath  that  such 
bullion  was  not  the  current  coin  of  this 
realm,  is  repealed  by  the  59  Geo.  3,  c.  49, 
s.  12.  And  the  2  W.  4,  c.  34,  s.  1,  repeals 
ss.  2,  4,  &  12  of  the  same  act.  See  also  the 
1  &  2  Geo.  4,  c.  26,  s.  4,  which  repeals  some 
of  the  provisions  of  the  59  Geo.  3.  c  49,8. 13. 


■ 
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made  by  other  statutes.  By  the  17  Edw.  4,  c.  1,  no  person  shall 
melt  down  any  money  of  gold  or  silver  sufficient  to  run  in  payment, 
upon  pain  of  forfeiture  of  the  value:  and  by  13  and  14  Oar.  2, 
c  31,  melting  down  any  current  silver  money  of  the  realm  is  to  be 

Sunished  with  forfeiture  of  the  same,  and  double  the  value;  and  if 
one  by  a  freeman  of  a  town,  with  disfranchisement ;  if  by  any  other 
person,  with  six  months'  imprisonment  And  if  money,  false  or 
clipped,  be  found  in  the  hands  of  any  that  is  suspicious,  he  may  be 
imprisoned  till  he  hath  found  his  warranter  statutum  de  monetd.  (m) 


SECT.  m. 

Of  Importing  into  the  Kingdom  counterfeit  or  light  money* 

Importing  The  2  Wm.  4,  c.  34,  s.  6,  enacts,  "  that  if  any  person  shall  import 

c^from         ™to  ^e  United  Kingdom  from  beyond  the  seas  any  false  or  counter- 
beyond  sets ;     feit  coin  resembling,  or  apparently  intended  to  resemble  or  pass  for, 
teansporution     any  of  the  king's  current  gold  or  silver  coin,  (n)  knowing  tne  same 
or  life,  &c.       to  be  false  or  counterfeit ;  every  such  offender  shall,  in  England  and 
Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  transported  beyond  the  seas  for  life  or  for  any 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  four  years."  (o) 

Under  the  1  &  2  PL  &  M.  c.  11,  (now  repealed)  it  was  held  that 
the  words  "  false  or  counterfeit  coin  or  money  being  current  within 
this  realm,"  referred  to  gold  and  silver  coin  of  foreign  realms,  current 
here  by  the  sufferance  and  consent  of  the  crown,  which  must  be  by 
proclamation,  or  by  writ  under  the  great  seal.  And  the  money,  the 
bringingin  of  which  was  prohibited  by  the  25  Edw.  3,  st  5,  c.  2,  and 
1  &  2  rh.  &  M.  c.  lljnow  repealed)  must  be  brought  from  some 
foreign  place  out  of  the  King's  dominions  into  some  place  within  the 
same,  (oo)  and  not  from  Ireland  or  some  other  place  subject  to  the 
crown  of  England,  for  though  to  some  purposes  they  are  distinct  from 
England,  yet  as  the  counterfeiting  is  punishable  there  as  much  as  in 
England,  the  bringing  money  from  such  places  is  not  within  those 
acts,  (p)  It  may  be  observed  also,  that  these  acts  were  confined  to 
the  importer 9  and  did  not  extend  to  a  receiver  at  second  hand ;.  and 
such  importer  must  also  have  been  averred  and  proved  to  have  known 
that  the  money  was  counterfeit  (q) 

It  seems  to  nave  been  the  better  opinion,  that  it  was  not  necessary 
that  such  false  money  should  be  actually  paid  away  or  merchandized 
with,  for  the  words  of  the  statute  25  Edw.  3,  are  to  "  merchandize  or 
make  payment,  &c,"  which  only  import  an  intention  to  do  so,  and  are 
fully  satisfied  whether  the  act  intended  be  performed  or  not :  (r)  and 


(m)  3  Inst.  18.  c.  17,  s.  86,  88.    1  East,  P.  C.  c.  4,  s.  22, 

(n)  See  the  interpretation  clause,  s.  21,  p.  175.    The  words  of  the  25  Ed.  3,  were, 

ante,  p.  56,  "  if  any  man  briny ;"  of  the  1  &  2  P.  h  M. 

(d)  See  as  to  hard  labour,  8.  -IP,  tvpra,  "if  any  person  shall  bring.1* 

p.  61 ,  as  to  accessories,  s.  18,  supra,  p.  60.  O)  1  Hawk.  c.  17,  s.  89.  But  Lord  Coke 

(oo)  1  East,  P.  C.  c.  4,  s.  1 , 4, 5, 6, 2 1 ,  22.  and  Lord  Hale,  seem  to  have  thought  diffe-  , 

(p)  1  Hawk.  c.  17,  s.  87.  rently.   3  Inst  18.    1  Hale,  229.  But  see  j 

(7)  1  Hale,  227,  228,  317.   1   Hawk.  1  East,  P.  C.  c.  4ts.  22,  p.  175, 176,  where 
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it  is  clear,  that  bringing  over  money  counterfeited  according  to  the 
similitude  of  foreign  coin  was  treason  within  1  &  2  PL  &  M. 
c  11.  (*) 

The  37  Geo.  3,  c.  126,  recites,  that  the  practice  of  bringing  into  importing 
the  realm,  and  uttering  within  the  same,  false  and  counterfeit  foreign  f°ld. or  "v* 
gold  and  silver  coin,  and  particularly  pieces  of  gold  coin  commonly  ^^ent. 
called  louis  d'or,  and  pieces  of  silver  coin  commonly  called  dollars, 
had  of  late  greatly  increased,  and  that  it  was  expedient  that  provi- 
sion should  be  made  more  effectually  to  prevent  the  same;  ana  then 
enacts,  that  "if  any  person  or  persons  shall  bring  into  this  realm  any 
such  false  or  counterfeit  coin  as  aforesaid,  (namely,  the  coin  described 
in  s.  2,  as  *  any  kind  of  coin  not  the  proper  coin  of  this  realm,  nor 
permitted  to  hie  current  within  the  same  j  resembling,  or  made  with 
intent  to  resemble,  or  look  like  any  gold  or  silver  coin  of  any  foreign 
prince,  state,  or  country,  or  to  pass  as  such  foreign  coin,  Knowing 
the  same  to  be  false  or  counterfeit,  to  the  intent  to  utter  the  same 
within  this  realm,  or  within  any  dominions  of  the  same ;  every  such 
person  shall  be  deemed  guilty  of  felony,  and  may  be  transported  for 
any  term  of  years  not  exceeding  seven.*  (t)  From  the  words  of  the 
statute,  an  importation  with  intent  to  utter  is  clearly  sufficient,  with- 
out any  actual  uttering.  The  intent  must  be  collected  from  circum- 
stances ;  and  though  an  actual  uttering  may  be  the  best  evidence  of 
such  intent,  it  is  said  to  be  safest  that  the  indictment  should  follow 
the  words  of  the  statute,  (u)  It  seems  that  this  statute  does  not  pro- 
vide for  the  case  of  a  person  collecting  the  base  money  therein  men- 
tioned, from  the  vendors  of  it  in  this  country,  with  intent  to  utter  it 
within  the  realm,  or  the  dominions  of  the  realm,  (x) 

Considerable  quantities  of  old  silver  coin  of  the  realm,  or  coin  Of  importing 
purporting  to  be  such,  below  the  standard  of  the  Mint  in  weight,  li$bt  ***** 
were  formerly  imported,  to  the  public  detriment  at  that  time ;  in 
consequence  of  which  the  14  Geo.  3,  c.  42,  prohibited  the  bringing 
into  tne  kingdom  any  such  coin,  and  provided  that  if  any  silver 
coin  being  or  purporting  to  be  the  coin  of  this  realm,  exceeding  in 
amount  the  sum  of  five  pounds,  should  be  found  by  any  officer  of 
his  Majesty's  customs  on  board  any  ship,  &c,  or  in  the  custody  of 
any  person  coming  directly  from  the  water-side ;  Or  upon  the  in* 

ries  under  the  7  &  8  O.  4,  c.  28,  •.  8,  ante, 
p.  38,  and  s.  9,  which  enacts  "  that  where 
any  person  shall  be  convicted  of  any  offence 
punishable  under  this  act,  for  which  impri- 
sonment may  be  awarded,  it  shall  be  lawful 
for  the  Court  to  sentence  the  offender  to  be 
imprisoned,  or  to  be  imprisoned  and  kept 
to  hard  labour,  in  the  common  gaol  or  house 
of  correction,  and  also  to  direct  that  the 
offender  shall  be  kept  in  solitary  confine- 
ment for  the  whole  or  any  portion  or  por- 
tions of  such  imprisonment,  or  of  such 
imprisonment  with  hard  labour,  as  to  the 
court  in  its  discretion  shall  seem  meet." 
By  the  1  Vict.  c.  90,  s.  5,  it  is  enacted,  that, 
after  the  1st  of  October  1 837,  "  it  shall  not 
be  lawful  for  any  court  to  direct  that  any 
offender  shall  be  kept  in  solitary  confine- 
ment for  any  longer  periods  than  one  month 
at  a  time,  or  than  three  months  in  the  space 
of  one  year." 

(u)  1  East,  P.  C.  c.  4,  s.  23, p.  176. 

(*)  1  East,  P.  C.  c  4,  s.  23,  p.  177. 


it  is  said  that  though  the  best  trial  and 
proof  of  an  intent  be  by  the  act  done ;  yet 
it  may  also  be  evinced  by  a  variety  of  cir- 
cumstances, of  which  the  jury  are  to  judge. 
At  any  rate  such  intent  must  be  averred  in 
the  TtwiM*^m^w^  l 

O)  1  Hawk,  c  17,  s.  89.  It  is  to  be 
observed,  that  the  new  statute  has  neither 
the  words  M  to  merchandize  or  make  pay* 
meat,"  which  were  in  the  25  E.  3,  nor  the 
words  M  to  the  intent,  to  utter  or  make  pay- 
ment with  the  same,"  which  were  in  the  1 
&  2  P.  &  M.  The  crime,  therefore,  seems 
now  to  consist  in  importing  counterfeit  coin 
knowing  it  to  be  counterfeit  C.  S.  6. 

(*)  Principals  in  the  second  degree,  and 
accessories,  are  not  mentioned  in  this  sta- 
tute; there  may,  however,  be  such  princi- 
pals and  accessories,  and  as  no  express 
punishment  is  pointed  out  for  them,  they 
are  punishable,  the  principals  as  princi- 
pals in  the  first  degree  according  to  the 
general  rule  (4  BL  Com.  39),  the  accesso- 
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formation  of  one  or  more  persons,  in  any  house  or  other  place  on 
search  there  made  in  the  manner  directed  by  a  statute  of  14  Car.  2, 
the  officer  might  seize  the  same ;  and  if  upon  examination  it  should 
appear  to  be  of  the  standard  weight,  it  should  be  restored ;  but  if  it 
should  be  less  in  weight  than  the  standard  of  the  Mint,  that  is  to 
say,  at  and  after  the  rate  of  sixty-two  shillings  to  every  pound  troy, 
it  should  be  forfeited.  This  act  was  revived  and  made  perpetual 
by  39  Geo.  3,  c.  75 ;  but  the  recent  act,  56  Geo.  3,  c  68,  s.  2, 
enacts,  that  so  much  of  the  14  Geo.  3,  c  42,  as  enacts  that  any  silver 
coin  of  the  realm  less  in  weight  than  after  the  rate  of  sixty-two 
shillings  for  every  pound  troy  shall  be  forfeited,  and  of  any  act  or 
acts  for  reviving  or  continuing  or  making  perpetual  the  provisions 
of  the  said  act,  in  this  respect,  shall  from  the  passing  of  that  act  be 
repealed. 


Of  sending 
counterfeit 
coin,  &c.  out  of 
the  kingdom 
for  the  purpose 
of  its  being 
imported  into 
the  British 
colonies  in 
America,  or 
the  West 
Indies. 


SECT.  IV. 

Of  Exporting  Counterfeit  Money. 

The  statute  38  Geo.  3,  c.  67,  s.  1,  enacts,  that  "  All  copper  coin 
whatsoever,  not  being  the  legal  copper  coin  of  this  kingdom,  and 
all  counterfeit  gold  or  silver  coin,  made  to  the  similitude  or  resem- 
blance, or  intended  to  resemble,  any  gold  or  silver  coin  either  of 
this  kingdom  or  of  any  other  country,  which  shall  under  any  pre- 
tence, name,  or  description  whatsoever,  be  exported  or  shipped, 
or  laden  or  put  on  board  any  ship,  vessel,  or  boat,  for  the  purpose  of 
being  exported  from  this  kingdom  to  the  island  of  Martinique  in 
the  West  Indies,  or  any  of  his  Majesty's  islands  or  colonies  in 
the  West  Indies,  or  America,  shall  be  forfeited,"  &c.  And  the 
second  section  enacts,  that  "  every  person  who  shall  so  export,  or 
ship,  lay,  or  put  on  board  any  snip,  vessel,  or  boat,  in  order  to  be 
so  exported,  or  caused  to  be  shipped,  &c.  or  shall  have  in  their 
custody,  in  order  to  be  so  exported,  any  such  coin  as  aforesaid, 
shall  forfeit  200/.  and  double  the  value  of  such  coin,  to  be  recovered 
by  bill,  suit,  action,  or  information,  in  any  court  of  record  at  West- 
minster." 
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CHAPTER  THE  SECOND. 


OF  FRAUD6   RELATING  TO  BULLION,   AND  OP   COUNTERFEITING 

BULLION. 


SECT.   I. 

Of  Frauds  relating  to  Bullion. 

Bullion  signifies  properly  either  gold  or  silver  in  the  mass :  but  is 
sometimes  used  to  denote  those  metals  in  any  state  other  than  that 
of  authenticated  coin;  comprising  in  this  latter  sense  gold  and  silver 
wares  and  manufactures.  .  Many  statutes  have  been  passed  for  the 
prevention  of  frauds  with  respect  to  such  bullion  by  creating  offences 
m  making,  working,  putting  to  sale,  exchanging,  selling,  or  export-  Making  gold 
ing,  any  gold  or  silver  manufactures  of  less  fineness  than  the  standards  and  8flTe*. 
respectively  fixed  at  the  time  by  the  several  acts.  But  it  is  not  the  true  alloy.1 
intended  to  make  any  particular  mention  of  those  statutes ;  (a)  the 
punishments  inflicted  by  them  being  in  general  certain  penalties 
and  forfeitures,  or,  in  default  of  payment,  commitment  to  the  house 
of  correction.  It  should  be  observed,  however,  that  the  statute 
28  Ed.  1,  st  3,  c.  20,  is  still  in  force,  which  prohibits  any  goldsmith 
from  making  any  vessel  or  other  thing  of  gold  or  silver,  except  it  be 
of  good  and  true  alloy,  namely,  gold  not  worse  than  the  touch  of 
Pans,  and  silver  of  sterling  alloy  or  better;  and  provides  that  all 
silver  vessels  shall  be  assayed  by  the  wardens  of  goldsmiths'  com- 
pany, and  marked  with  the  leopard's  head  The  punishment  of  a 
goldsmith  so  offending  against  this  act  is  imprisonment  and  ransom 
at  the  king's  pleasure ;  and,  as  the  statute  is  a  prohibitory  law,  the 
proper  remedy  under  it  is  by  indictment  (6)  Though  the  descrip- 
tion of  the  offence  in  this  statute  is  not  so  larae  as  in  the  subsequent 
statutes,  it  has  been  held  that  it  is  not  repealed  by  any  of  the  sub- 
sequent statutes  against  the  same  offence,  but  that  they  only  add 
accumulative  penalties,  (c)  But  the  knowingly  exposing  to  sale  and 
selling  wrought  gold  under  the  sterling  alloy  for  gold  of  the  true 
standard,  though  indictable  in  goldsmiths,  is  a  private  imposition 
only  in  a  common  person,  and  the  party  injured  is  left  to  his  civil 
remedy,  (d) 

It  is  conceived  also  that  offenders  fraudulently  affixing  public  and  Fraudulently 
authentic  marks  on  goods  of  a  value  inferior  to  such  tokens  are  ^^£1™^* 
liable  to  suffer  at  common  law  upon  an  indictment  for  a  cheat  common  law. 

(a)  See  them  collected  in  1  East,  P.  C.         (c)  Rex   v.  Jackson,  Cowp.   297  5    1 
c  4, 1. 32,  p.  188  to  194.  East,  P.  C.  c.  4,  s.  34,  p.  194. 

(b)  By    Lord    Mansfield   in    Bex  v.         (d)  Rex  v.  Bower,  Cowp.  323. 
Jackson,  Cowp.  297. 

F2 
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Joseph  Fabian,  a  working  goldsmith,  was  indicted  for  falsifying 
plate,  by  putting  in  too  much  alloy,  and  then  corrupting  one  of  the 
assay  master's  servants  to  help  him  to  the  proper  marks,  with  which 
he  stamped  his  plate,  and  sold  it  to  the  goldsmiths ;  and  being  con- 
victed, he  was  fined  1002.  and  adjudged  to  stand  three  times  m  the 
pillory ;  and  was  also  forejudged  of  his  trade  that  he  should  not  use 
that  trade  again  as  a  master  workman.  This  judgment  must  have 
been  at'common  law.  (e) 

The  offences  of  counterfeiting  the  assay  marks  on  bullion  or  plate, 
or  transposing  such  marks  from  one  piece  of  manufacture  to  another, 
will  be  mentioned  in  a  subsequent  part  of  the  Work. 
Of  frauds  in  |t  was  provided  by  the  15  Car.  2,  c,  7,  s.  12,  that  any  person 

©ASSon!***00  might  export  any  foreign  coin  or  bullion  duty  free,  first  making  an 
entry  thereof  at  the  custom-house ;  but  under  colour  of  this  regu- 
lation it  was  found  that  English  money  or  wrought  plate  had  been 
melted  down  into  the  form  offoreign  com  or  bullion  for  the  purpose 
of  exportation.  The  6  &  7  W.  3,  c.  17,  and  the  7  &  8  W.  3, 
c.  19,  s.  6,  contain  some  enactments  for  the  prevention  of  this  eviL 
The  6  &  7  W.  3,  c.  17,  prohibits  making  ingots  or  bars  of  silver  in 
imitation  of  Spanish  bars  or  ingots  (/)  ana  enacts,  that  no  person 
shall  export  molten  silver,  unless  stamped  at  goldsmiths9  hall,  or 
without  a  certificate  from  one  of  the  wardens  of  the  goldsmiths'  com- 
pany that  oath  has  been  made  of  the  same  being  lawful  silver,  and 
that  no  part  thereof  was  (before  it  was  molten)  the  current  coin  of 
the  realm,  nor  clippings  thereof,  nor  plate  wrought  within  this  king- 
dom. (V)  The  7  &  8  W.  3,  c.  19,  s.  6,  provides  that  no  person 
shall  ship,  &c.  any  molten  silver,  or  bullion,  unless  a  certificate  be 
first  obtained  from  the  court  of  the  Lord  Mayor  and  Aldermen  of 
London,  oath  having  been  made  before  the  court  by  the  owners  and 
two  witnesses  that  me  same  was  and  is  foreign  bullion,  and  that  no 
part  thereof  was  the  coin  of  the  realm,  or  the  clippings  thereof,  nor 
plate  wrought  within  this  kingdom,  &c ;  and  that  such  oath  shall 
be  circumstantially  certified  by  the  said  court  to  the  commissioners 
of  the  customs,  before  any  cocket  shall  be  granted  for  shipping  the 
same.  The  regulations  of  these  statutes  are  enforced  in  most  in- 
stances by  pecuniary  penalties  and  forfeitures.  Some  alteration, 
however,  has  been  made  in  them  by  a  recent  statute,  43  Geo.  3, 
c.  49,  which  reciting  that  the  East  India  company  and  others  may 
be  possessed  of  large  quantities  of  foreign  molten  silver  or  bullion, 
brought  from  parts  oeyond  the  seas,  and  not  be  able  to  prove  that 
no  part  of  it  was  coin  of  the  realm  or  clippings,  nor  plate  wrought 
within  Great  Britain,  so  as  to  obtain  the  necessary  certificates  for 
the  exportation  of  it,  enacts,  that  the  Treasury  may  grant  licenses  for 
the  exportation  of  molten  silver  or  bullion,  and  that  persons  so 
licensed  may  export  bullion  without  the  usual  certificate.  The 
59  G.  3,  c.  49,  s.  12,  repeals  the  6  &  7  W.  3,  c  17,  and  7  and  8 
W.  3,  c.  19,  partially,  and  by  s.  13  provides  that  certain  oaths  shall 
be  made  before  the  wardens  of  the  company  of  goldsmiths  before 
the  exportationof  any  molten  silver  or  bullion ;  but  these  provisions 
seem  to  be  repealed  by  the  1  &  2  Geo.  4,  c  26,  s.  4. 

0)   Fabian's    case,    Old  Bailey,  Dec.  (g)  Sec.  5.  Other  provisions  as  to  the 

Sess.  1664.    1  East,  P.  C.  c  4,  s.  34,  p.  seizure  of  molten  silverier  bullion  are  con. 

194.   KeL  39.  tained  in  ss.  6, 13,  and  14. 

(/)  Sec.  3. 
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CHAPTER  THE  THIRD. 

OF  THE  MAKING,  MENDING,  OR  HAVING  IN  POSSESSION  ANT 

INSTRUMENTS  FOB  COINING. 

The  2  W.  4,  c  34,  s.  10,  enacts,  "  that  if  any  person  shall  knowingly  Making  mend- 
and  without  lawful  authority  (the  proof  of  which  authority  shall  lie  iogTorWing 
on  the  party  accused,)  make  or  mend,  or  begin  or  proceed  to  make  JJJ8^^^ 
or  mend,  or  buy  or  sell,  or  shall,  knowingly  and  without  lawful  tools,  felony. 
excuse  (die  proof  of  which  excuse  shall  lie  on  the  party  accused), 
have  in  his  custody  or  possession  (A)  any  puncheon,  counter-pun- 
cheon, matrix,  stamp,  die,  pattern,  or  mould  in  or  upon  which  there 
shall  be  made  or  impressed,  or  which  will  make  or  impress,  or  which 
shall  be  intended  to  make  or  impress,  the  figure,  stamp,  or  apparent 
resemblance  of  both  or  either  of  the  sides  of  any  of  the  King's  cur- 
rent gold  or  silver  coin,  (s)  or  any  part  or  parts  of  both  or  either  of 
such  sides;  or  if  any  person  shall,  without  lawful  authority  (the 
proof  whereof  shall  He  on  the  party  accused),  make  or  mend,  or 
begin  or  proceed  to  make  or  mend,  or  buy  or  sell,  or  shall,  without 
lawful  excuse  (the  proof  whereof  shall  lie  on  the  party  accused),  have 
in  his  custody  or  possession  (A)  any  edger,  edging  tool,  collar,  instru- 
ment, or  engine  adapted  and  intended  for  the  marking  of  coin  round 
the  edges  with  letters,  grainings,  or  other  marks  or  figures  appa- 
rently resembling  those  on  the  edges  of  any  of  the  king's  current 
gold  or  silver  coin,  (i)  such  person  knowing  the  same  to  be  so 
adapted  and  intended  as  aforesaid;  or  if  any  person  shall,  without 
lawful  authority,  to  be  proved  as  aforesaid,  make  or  mend,  or  begin 
or  proceed  to  make  or  mend,  or  buy  or  sell,  or  shall,  without  lawful 
excuse,  to  be  proved  as  aforesaid,  have  in  his  custody  or  possession  (A) 
any  press  for  coinage,  or  any  cutting  engine  for  cutting  by  force  of 
a  screw  or  of  any  other  contrivance  round  blanks  out  of  gold,  silver, 
or  other  metal,  such  person  knowing  such  press  to  be  a  press  for 
coinage,  or  knowing  such  engine  to  have  been  used,  or  to  be  in- 
tended to  be  used  for  or  in  order  to  the  counterfeiting  of  any  of  the 
King's  current  gold  or  silver  coin;  (*)  every  such  offender  shall, 
in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four  years."  (J) 

By  sec  11,  "if  any  person  shall,  without  lawful  authority,  the  Conveying 
proof  whereof  shall  lie  upon  the  party  accused,  knowingly  convey  tools  or  monies 
out  of  any  of  his  Majesty^  mints  any  puncheon,  counter-puncheon,  J^jJ^JJ^ 

rity,  felony* 
(J)Seefc  2\,port,10.  0"X  Sees.  19,  «•&,;>.  61,  as  to  hard  labour. 

(i)8eet,  2l,a«*e,p.56. 
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transportation  matrix,  stamp,  die,  pattern,  mould,  edger,  edging  tool,  collar,  instru- 
•  *°-  ment,  press,  or  engine  used  or  employed  in  or  about  the  coining  of 
coin,  or  any  useful  part  of  any  of  the  several  matters  aforesaid,  or 
any  coin,  bullion,  metal  or  mixture  of  metals,  every  such  offender 
shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland 
of  a  high  crime  and  offence,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  four  years.*  (k) 
Making  or  By  sec.  12,  t€  if  any  person  shall  knowingly,  and  without  lawful 

«M«ion  aroper  autnor*ty  (the  proof  of  which  authority  shall  he  on  the  party  accused) 
coining  took  make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or  buy  or 
sell,  or  shall  knowingly,  and  without  lawful  excuse  (the  proof  of 
which  excuse  shall  lie  on  the  party  accused),  have  in  his  custody  or 
possession  any  instrument,  tool,  or  engine  adapted  and  intended  for 
the  counterfeiting  any  of  the  King's  current  copper  coin,  every  such 
offender  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  misdemeanor,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans* 
ported  beyond  the  seas  for  any  term  not  exceeding  seven  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years."  (k) 
Meaning  of  And  bjr  sec  21,  "where  the  having  any  matter  in  the  custody 

andpowession.  or  possession  of  any  person  is  in  this  Act  expressed  to  be  an  of- 
fence, if  any  person  shall  have  any  such  matter  in  his  personal 
custody  or  possession,  or  shall  knowingly  and  wilfully  have  any  such 
matter  in  any  dwelling  house  or  other  building,  lodging,  apartment, 
field,  or  other  place,  open  or  inclosed,  whether  belonging  to  or  occu- 
pied by  himself  or  not,  and  whether  such  matter  shall  be  so  had  for 
his  own  use  or  benefit,  or  for  that  of  another,  every  such  person  shall 
be  deemed  and  taken  to  have  such  matter  in  his  custody  or  posses- 
sion  within  the  meaning  of  this  act" 
piono? agrees"  Several  points  arose  as  to  the  tools  or  instruments  which  were 
for  coinage,  or  within  the  words  of  the  8  &  9  W.  3.  Where  the  prisoner  was  in- 
a  mould,  was  dieted  for  having  in  his  custody  a  press  for  coinage  without  any 
W.  3  c  %6  ^aw^  authority,  a  question  was  raised  whether  a  press  for  coinage 
was  one  of  the  tools  or  instruments  within  that  clause  of  the  act  on 
which  the  indictment  was  founded :  and  a  majority  of  the  judges 
held  that  it  was.  (m)  In  another  case,  the  prisoner  was  indicted  for 
having  in  his  custody  and  possession,  without  any  lawful  or  sufficient 
excuse,  one  mould  made  of  lead,  on  which  was  made  and  impressed 
the  figure,  stamp,  resemblance,  and  similitude  of  one  of  the  sides  or 
flats  of  a  shilling,  viz.,  the  head  side  of  a  shilling:  and  the  prisoner 
being  convicted,  it  was  submitted  to  the  judges  whether  the  mould 
found  in  the  prisoner's  custody  was  comprised  under  the  general 
words  "  other  tool  or  instrument  before  mentioned?  so  as  to  make  the 
unlawful  custody  of  it  high  treason ;  and  also  whether,  if  it  were  so 
comprised,  it  should  not  have  been  laid  in  the  indictment  to  be  a 
tool  or  instrument  in  the  words  of  the  act  And  the  judges  were 
unanimously  of  opinion  that  this  mould  was  a  tool  or  instrument 
mentioned  in  the  former  part  of  the  statute,  and  therefore  comprised 
under  these  general  words;  and  that  as  a  mould  is  expressly  men- 
tioned by  name  in  the  first  clause  of  the  act  which  respects  the 

(k)  See  s.  1 9,  ante,  p.  6 1 ,  as  to  hard  labour.  (»)  Bell's  case,  Fost  430, 
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making  or  mending  it,  need  not  be  averred  to  be  a  tool  or  instru- 
ment so  mentioned,  (n) 

The  prisoner  was  indicted  for  having  in  his  custody  and  posses-  What  was  con- 
sion  a  puncheon  made  of  iron  and  steel,  in  and  upon  which  was  "dered apun- 
made  and  impressed  the  figure,  resemblance,  and  similitude  of  the  m  tne  meaning 
head  side  of  a  shilling,  without  any  lawful  authority,  &c     It  was  of  the  repealed 
fully  proved  that  several  puncheons  were  found  in  the  prisoner's  8tltut**» 
lodgings,  together  with  a  quantity  of  counterfeit  money,  and  that 
he  had  diem  knowingly  for  the  purposes  of  coining.    These  pun- 
cheons were  complete  and  hardened  ready  for  use :  but  it  was  im- 
possible to  say  tnat  the  shillings  which  were  found  were  actually 
made  with  these  puncheons,  the  impressions  being  too  faint  to  be 
exactly  compared;  but  they  had  the  appearance  of  having  been 
made  with  them.    The  manner  of  making  these  puncheons  was  as 
followB :  a  true  shilling  was  cut  away  to  the  outline  of  the  head ; 
that  outline  was  fixed  on  a  piece  of  steel,  which  was  filed  or  cut 
close  to  the  outline,  and  this  made  the  puncheon ;  the  puncheon 
made  the  die,  which  is  the  counter-puncheon ;  a  puncheon  is  com- 
plete without  letters,  but  it  may  be  made  with  letters  upon  it ;  though 
from  the  difficulty  and  inconvenience  it  is  never  so  made  at  the 
Mint;  but  after  the  die  is  struck  the  letters  are  engraved  on  it;  a 
puncheon  alone,  without  the  counter-puncheon,  will  not  make  the 
figure ;  but  to  make  an  old  shilling  or  a  base  shilling  current,  nothing 
more  is  necessary  than  the  instrument  now  produced.    They  may 
be  used  for  other  purposes,  such  as  making  seals,  buttons,  medals, 
or  other  things,  where  such  impressions  are  wanted. 

Eleven  of  the  judges  (absente  Lord  C.  J.  De  Grey)  were  unani- 
mously of  opinion  that  this  was  a  puncheon  within  the  meaning  of 
the  act;  for  the  word  "puncheon  is  expressly  mentioned  in  the 
statutes,  and  will,  by  the  means  of  the  counter-puncheon  or  matrix, 
"  make  or  impress  the  figure,  stamp,  resemblance,  or  similitude  of 
the  current  coin  ;"  and  these  words  do  not  mean  an  exact  figure,  but 
if  the  instrument  impress  a  resemblance  in  feet,  such  as  will  impose 
on  the  woTld,  it  is  sufficient,  whether  the  letters  are  apparent  on  the 
puncheon  or  not;  otherwise  the  act  would  be  quite  evaded,  for  the 
letters  would  be  omitted  on  purpose.  The  puncheon  in  question 
was  one  to  impress  the  head  of  King  William ;  and  the  shillings  of 
his  reign,  though  the  letters  are  worn  out,  are  current  coin  of  the 
kingdom.  The  puncheon  made  an  impression  like  them,  and  the 
coin  stamped  with  it  would  resemble  them  on  the  head  side,  though 


(«0  Leonard's  case,  1  Leach,  90.  1  East, 
P.  C.  c  4,  s.  17,  p.  170.  Another  point 
was  afterwards  raised  in  this  case  upon  the 
form  of  the  indictment  The  doubt  was, 
whether  the  mould  which  was  found  in  the 
prisoner's  custody,  H  having  only  the  resem- 
blance of  a  shilling  inverted,  viz.  the  convex 
parts  of  the  shilling  being  concave  in  the 
mould,  and  vie*  eerarf,  the  head  or  profile 
being  turned  the  contrary  way  of  the  coin, 
and  all  the  letters  of  the  inscription  re- 
versed, wis  not  properly  an  instrument 
which  wceid  make  and  impress  the  resem- 
blance, stamp,  &c.,  rather  than  an  instru- 
ment on  which  the  same  ver<  made  and 
Jmmtwtd,  as  laid  in  this  indictment,  the 


statute  seeming  to  distinguish  between 
such  as  will mahtand imprest  the  similitude, 
&c,  as  the  matrix,  die,  and  mould ;  and  such 
on  which  the  same  is  made  and  impressed,  as 
a  puncheon,  or  counter-puncheon,  or  pattern. 
But  a  great  majority  of  the  judges  were  of 
opinion  that  this  evidence  sufficiently  main- 
tained the  indictment ;  because  the  stamp  of 
the  current  coin  was  certainly  impressed  on 
the  mould  in  order  to  form  the  cavities  thereof. 
They  agreed,  however,  that  the  indictment 
would  nave  been  more  accurate  had  it 
charged  that a  he  had  in  his  custody  a 
mould  that  would  make  and  impress  the 
similitude,  &c,"  and  in  this  opinion  some, 
who  otherwise  doubted,  acquiesced. 
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there  were  no  letters.    This  was  compared  to  the  case  mentioned 
by  Sir  Matthew  Hale,  (o)  that  the  omission  or  addition  of  words 
in  the  inscription  of  the  true  seals,  for  the  purpose  of  evading  the 
law,  would  not  alter  the  case,  (p) 
The  8  &  9  W.       It  has  been  held  that  the  part  of  the  8  &  9  Wm.  3,  c.  26,  which 
newW^b-    t0   relates  to  instruments  to  mark  the  edges  of  coins,  was  not  confined 
vented  instiu.    to  such  instruments  as  were  in  use  when  the  act  passed;  but  ex- 
ments.  tended  to  newly-invented  instruments,  which  would  produce  the 

same  effect;  and  also  that  it  was  not  confined  to  such  instruments 
as,  used  by  the  hand,  unconnected  with  any  other  power,  would 
produce  the  effect.     A  collar,  therefore,  marking  the  edge  of  coin, 
by  having  the  coin  forced  through  it  by  machinery?  is  an  instrument 
within  the  8  &  9  Wm.  3,  c.  26,  though  this  moae  of  marking  the 
edges  is  of  modern  invention,  and  though  the  collar  cannot  be  used 
by  itself,  but  must  be  used  in  conjunction  with  other  machinery,  (q) 
^7™***°°*        It  was  decided  that  having  a  tool  or  instrument  (of  such  sort  as 
in  possession     i*  included  in  the  8  &  9  W.  3,  c.  26)  in  possession  for  the  purpose  of 
for  the  purpose  coining  foreign  gold  coin  not  current  here,  was  not  within  that  statute. 
of  coining  fo-     ^  majority  of  the  judges  considered  that  this  act  was  only  intended 
wafnot°  withb   to  prevent  the  counterfeiting  the  current  coin  of  this  kingdom,  and 
8&9W.3.C.  not  foreign  coin.     But  Lord  C.  J.  Ryder  and  Mr.  J.  Foster  dis- 
26.  Sedqu.       gented,  considering  that  the  act,  though  principally  levelled  against 
counterfeiters  of  the  current  coin  of  the  kingdom,  was  not  confined 
solely  to  that  object    That  the  intention  of  the  Legislature  was  to 
keep  out  of  private  hands,  as  far  as  possible,  all  means  of  counter- 
feiting the  coin ;  and  therefore  make  it  high  treason  to  be  know- 
ingly possessed  of  such  instruments,  in  feet,  without  lawful  authority 
or  sufficient  excuse.     That  it  was,  therefore,  incumbent  on  the  de- 
fendant to  shew  such  lawful  authority  or  sufficient  excuse.    But 
that,  supposing  his  mere  intention  to  be  an  ingredient  in  the  case, 
the  intention  round  of  using  the  tool  or  instrument  in  question  for 
the  purpose  stated,  did  not  amount  to  a  sufficient  excuse;    and 
upon  the  fullest  consideration  afterwards,  Mr.  Justice  Foster  was  of 
opinion  that  the  case  did  fall  within  the  act;  in  which  opinion  it 
appears  that  Lord  Hardwicke  fully  concurred,  (gq) 
Proof  of  a  die        On  an  indictment  for  having  in  possession  a  cue  made  of  iron  and 
made  either  of   steel,  proof  of  a  die  made  of  either  material  will  be  sufficient :  and  it 
iron  or  steel      seems  that  if  the  indictment  should  state  that  the  die  was  made  of 
iron,  steel,  and  other  materials,  proof  that  it  was  made  of  any  mate- 
rial would  be  sufficient ;  and  that  it  would  not  be  necessary  even  to 
Erove  the  exact  material.     In  a  case  where  the  indictment  was  for 
aving  in  possession  a  die  made  of  iron  and  steel,  a  witness  who  saw 
the  die  said  it  was  made  of  iron ;  another  of  the  witnesses  who  had 
not  seen  it,  said  that  dies  were  usually  made  of  steel,  and  that  iron 
dies  would  not  stand :  and  upon  the  point  being  saved  whether  this 
evidence  would  support  the  indictment,  the  Judges  held  that  it 
would,  for  it  was  immaterial  to  the  offence  of  what  the  die  was 

(o)  1  Hale,  184.   2  Hale,  212,  215.  (a)  Rex  v.  Moore,  R.  &  M.  C.  C.  R. 

Robinson's  case,  2  Roll.  Rep.  50.    1  East,  122 ;  S.  C.  2  C.  &  P.  236. 
P.  C.  c.  2,  s.  25,  p.  86,  (qq)  Bell's  case,  1  East,  P.  C.  c  4,  s  17, 

(p)  Ridgelay's  case,  1  Leach,  189.    1  p.  169, 170.    Fort.  430,  and  Preface  to  the 

East,  P.  0.  c.  4,  9.  18,  p.  171,  3d  edition  of  Fost.  p.  8. 


chap,  in.]         possession,  Coining  Instruments.  73 

made,  and  proof  of  a  die  either  of  iron  or  steel,  or  both,  would  satisfy 
this  charge,  (r) 

It  was  agreed  by  all  the  judges,  that  in  proceedings  upon  the  It  i*  notneeat- 

8  &  9  Wm.  3,  c.  26,  it  was  not  necessary  to  prove  that  money  was  ■"J  to  **jTe 

actually  made  with  the  instrument  in  question.  (*)  widuL  i 


lnstru- 


The  having  tools  for  coining  in  possession,  with  intent  to  use  them,  ment. 
has  been  held  to  be  a  misdemeanor  at  common  law.    An  indictment,  ^S&fffr 
which  was  framed  as  for  a  misdemeanor  at  common  law,  charged  that  fMssesskmf m 
the  defendant,  without  any  lawful  authority,  had  in  his  custody  and  with  intent  to 
possession  two  iron  stamps,  each  of  which  would  make  and  impress  JSjftjIJljJL'L 
the  figure^  resemblance,  and  similitude  of  one  of  the  sceptres  im-  ^nw^  Uw. 
pressed  upon  the  current  gold  coin  of  this  kingdom,  called  half-gui- 
neas, with  intent  to  make  the  impression  of  sceptres  on  divers  pieces 
of  silver  coin  of  this  realm,  called  sixpences,  ana  to  colour  such  pieces 
of  the  colour  of  gold,  and  fraudulently  to  utter  them  to  His  Majesty's 
subjects  as  lawful  half-guineas,  against  the  peace,  &c*     Lord  Hard- 
wicke,  at  the  assizes,  doubted  whether  the  bare  possession  was  un- 
lawful, unless  made  use  of,  or  unless  made  criminal  by  statute :  but 
upon  the  indictment  being  removed  into  the  Court  of  King's  Bench 
by  certiorari,  (t)  Page,  rrobyn,  and  Lee,  justices,  held,  that  the 
bare  having  such  instruments  in  possession,  with  the  intent  charged, 
was  a  misdemeanor.  (ei) 

It  seems  that  the  degree  of  similitude  to  the  real  coin  which  the  The  tool  or 
tools  or  instruments  must  be  capable  of  impressing  in  order  to  bring  iutmment 
the  case  within  the  statute  must  be  governed  by  considerations  simi-  U«aicti^mi- 
lar  to  those  which  have  been  statea  with  respect  to  the  counterfeit  Uanoeto the 
coin  itself!  (v)     Whether  the  instrument  in  question  be  calculated  to  "**- 
impress  the  figure,  stamp,  resemblance,  or  similitude  of  the  coin  cur- 
rent is  a  question  for  the  jury :  and  it  is  clear,  that  the  offence  is 
not  confined  to  an  exact  imitation  of  the  original  and  proper  effigies 
of  the  coin,  (to) 

Upon  an  lnoictment  which  alleges  that  a  prisoner  feloniously  had  H*»  indict- 
in  his  possession  a  mould  having  the  resemblance  of  the  obverse  side  JK^£ 
of  a  shilling  impressed  upon  it,  it  must  be  proved  that  the  entire  im-  soner  had  pos- 
pression  was  upon  the  mould.     The  prisoner  was  charted  in  one  ■ewi?}V,f? 
count  with  having  in  his  possession  a  mould,  "  upon  which  was'  im-  JJe  t^m^** 
pressed  the  figure  and  apparent  resemblance  of  one  of  the  sides  (that  blance  of  * 
is  to  say)  the  obverse  side  of  the  King's  current  coin  called  a  shilling,"  "tolling  on  »*> 
and  in  another  count  the  word  "  reverse  n  was  substituted  for  "ob-  mJJJSf  that  the 
verse,"  the  moulds  when  produced  appeared  not  to  have  a  complete  mould  had  the 
impression  of  the  obverse  and  reverse  sides  of  a  shilling,  but  only  the  wtire  hnpres- 
outside  rim,  and  a  slight  portion  of  the  other  parts  of  the  impression.  JjJ£  on  ^ 
It  was  held,  that  if  the  jury  believed  that  no  more  than  part  of 
the  impression  was  impressed  upon  the  moulds  while  the  prisoner 
was   in  possession  of  them,  that   he  ought  to  be  acquitted,  (x) 
But  where    an    indictment  charges   that  the   prisoner   made  a  But  if  an  in- 
mould,  which  was  intended  to  impress  the  resemblance  of  the  ob-  djc*m«^ 

•  i       /»      i_mi»        ••<*••  i        i         •  i     charge  that  toe 

verse  side  of  a  shilling,  it  is  sufficient  to  prove  that  the  prisoner  made  prisoner  made 

(r)  Bex  v.  Oxford,  East,  T.  1819.    MS.  (it)  Rex  v.  Sutton,  Rep.  temp.  Hardw. 

Bayley,  J.,  and  Ross.  &  Ry.  382.  8.  P.  370.    But  tee  the  remarks  on  this  case, 

Bex  v.  Phillips,  Buss.  &  Ry.  369.  ante,  p.  48. 

(«)  Ridgelay's  case,  1  list,  P.  C.  c.  4,  (»)  Ante,  p.  58. 

s.  18,  p.  172.  (»)  1  East,  P.  C.  c.  4,  s.  18,  p.  171. 

(0  The  defendant  was  brought  up  by  (x)  Rex  v.  Foster,  7  C.  &  P.  494,  Pit- 

habeas  corpus,  and  committed  to  Newgate,  teson,  J. 
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a  mould  fan-  a  mould,  which  would  make  a  part  of  the  impression.  One  count 
tende^*°  ""^  charged  the  prisoner  with  making  a  mould,  a  which  said  mould  was 
semblance  of  a  intended  to  make  and  impress  the  figure  and  apparent  resemblance"  of 
shilling,  it  is  the  obverse  side,  and  another  the  reverse  side,  of  a  shilling,  the  evi- 
TOffici  Aath  ^ence  being  the  same  as  in  the  former  case ;  it  was  held  that  the  term 
made  a  mould  "  intended  did  not  mean  in  a  state  to  make  an  entire  impression,  and 
which  will  therefore  if  the  prisoner  had  only  begun  to  make,  the  intention  to 
make  part  of  mate  the  whole  might  be  inferred,  though  only  part  was  actually 
impression,  made,  and  consequently  that  the  evidence  was  sufficient  (y) 

(y)  Bex  v.  Foster,  7  C.  &  P.  495,  Patteson,  J. 
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CHAPTER  THE  FOURTH. 


OF  RECEIVING,   UTTERING,  OR  TENDERING  COUNTERFEIT  COIN. 

In  some  cases  formerly  the  putting  off  counterfeit  money  might  In  *»ne 
amount  to  treason  :  as  if  A.  counterfeited  the  gold  or  silver  coin  cur-  SJJJJJJ} 
rent,  and  by  agreement  before  that  counterfeiting  B.  was  to  take  off 
and  vent  the  counterfeit  money,  B.  was  an  aider  and  abettor  to  such 
counterfeiting,  and  consequently  a  principal  traitor  within  the  law.  (a) 
And  in  the  case  of  the  copper  com,  B.  acting  a  similar  part  was  an 
accessory  before  the  feet  to  the  felony,  within  the  statute  11  Geo.  3, 
c  40  (now  repealed).  (6)  And  if  B.,  knowing  that  A.  hath  counter- 
feited money,  put  off  this  false  money  for  him  after  the  feet,  without 
any  such  agreement  precedent  to  the  counterfeiting,  he  seems  to  be 
as  a  receiver  of  A.  because  he  maintains  him.  (c) 

If  A.  counterfeited  money,  and  B.  knowing  the  money  to  be  coiin-  Cheat  and  mia- 
terfeited  vented  the  same  for  his  own  benefit,  B.  was  neither  guilty  df  meanor- 
of  treason,  nor  misprision  of  treason.  But  he  might  be  proceeded 
against  under  the  15  Geo.  2,  a  28  (now  repealed),  before  which  sta- 
tute he  was  only  liable  to  be  punished  as  for  a  cheat  and  misde- 
meanor, (d)  Where  the  defendant  was  indicted  for  "unlawfully  ut- 
tering and  tendering  in  payment  to  T.  H.  ten  counterfeit  halfpence, 
knowing  them  to  be  counterfeit,"  and  convicted  on  a  count  laying 
this  generally,  upon  reference  to  all  the  judges  they  held  it  was  not 
an  indictable  offence,  (e)  And  upon  the  principles  which  have  been 
mentioned  in  a  former  part  of  this  work,  (J)  the  unlawful  procuring 
of  counterfeit  coin  with  intent  to  circulate  it,  though  no  act  of  uttering 
be  proved,  is  a  misdemeanor :  and  the  possession  of  counterfeit  coin 
unaccounted  for  was  held  to  be  evidence  of  an  unlawful  procurement 
with  intent  to  circulate,  (g) 


(a)  1  Hale,  214. 

(ft)  1  East,  P.  a  c  4,  b.  26,  p.  178. 

(c)  1  Hale,  214. 

(<*)  1  East,  P.  a  c.  4,  s.  26,  p.  179.  1 
Hale,  214.  See  precedents  of  indictments 
for  a  misdemeanor  at  common  law  in  utter- 
ing a  counterfeit  half-guinea,  Cro.  Circ. 
Comp.  315  (7th  Ed.)  Starkie,  466.  2  Chit. 
Crim.  Law,  116.  See  also  a  precedent  of 
an  indictment  for  a  misdemeanor  at  com- 
mon law,  against  a  man  for  uttering  a 
counterfeit  sixpence,  and  haying  another 
found  in  his  custody,  Cro.  Circ.  Comp.  315. 
(7th  Ed.)  2  Chit.  Crim.  Law,  117.  The 
uttering  of  false  money,  knowing  it  to  be 
false,  is  mentioned  as  a  misdemeanor  in  the 
recital  to  the  15  Geo.  2,  c.  28,  s.  2.  There 
is  also  a  precedent  for  a  misdemeanor  at 
common  law,  in  uttering,  and  causing  to  be 
ottered,  guineas  filed  and  diminished  as  good 
guioeas.  Cro.  Circ  Comp.  317.  (7th  Ed.) 
sod  2  Chit  Crim.  Law,  116,  and  also  a 


precedent  for  a  misdemeanor  at  common 
law  in  selling  counterfeit  Dutch  guilders. 
Cro.  Circ  Comp.  313.  (7th  Ed.)  2  Chit. 
Crim.  Law,  119, 120. 

(e)  Cirwan's  case,  Oxford  Sum.  Ass, 
1794,  Ma  Jud.  1  East,  P.  C.  c  4,  s.  28, 
p.  182 ;  2  Leach,  834,  note  («). 

(f)  Ante,  Book  I.,  Chap,  iii.,  p.  48. 
(j)  Rex  c.  Fuller  &  Robinson,  ante  48. 

The  possession  in  this  case  was  under  par- 
ticularly suspicious  circumstances ;  the 
coin  being  wrapped  up  in  parcels  with  soft 
paper  to  prevent  it  from  rubbing.  The 
marginal  note  to  Parker's  case,  1  Leach, 
41,  states,  that  "  having  the  possession  of 
counterfeit  money,  with  intention  to  pay  it 
away  as  and  for  good  money,  is  an  indict- 
able offence  at  common  law."  But  qu.  if 
the  point  stated  in  the  marginal  note  was 
actually  decided  in  Parker's  case  ;  and  see 
ante,  48. 
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But  the  receiving,  uttering,  or  tendering  in  payment  counterfeit 
money,  have  been  made  the  subject  of  legislative  provision  by  several 
statutes.  L  By  the  2  Wm.4,c.34,  relating  to  the  coin  of  the  realm; 
and,  IL  By  the  37  Geo.  3,  c.  126,  relating  to  foreign  coin. 


SECT.  L 


Uttering 
counterfeit 
gold  or  sflrer 
coin;  impri- 


Uttering, 
companiedby 
possession  of 
other  counter* 
feit  coin,  or 
followed  by  a 
second  utfter- 
mg;  miprisoa- 


JBfery  eecoad 
offence  of  utter- 
ing, after  a  pre- 
tkhu  convic- 
tion thill 
be  felony; 


Uttering  coun- 
terfeit copier 


Of  receiving,  paying,  putting-qff,  $c.  Counterfeit  Coin  of  the 

Realm* 

The  2  Wm«  4,  c  34,  s.  7,  enacts,  "that  if  any  person  shall  tender, 
utter,  or  put  off  any  false  or  counterfeit  coin,  resembling,  or  appa- 
rently intended  to  resemble  or  pass  for,  any  of  the  king's  current  gold 
or  silver  coin,  (*")  knowing  the  same  to  be  false  or  counterfeit,  every 
such  offender  shall,  in  England  and  Ireland,  be  guilty  of  a  misde- 
meanor, and  in  Scotland  of  a  crime  and  offence,  and,  being  convicted 
thereof  shall  be  imprisoned  for  any  term  not  exceeding  one  year ; 
and  if  any  person  shall  tender,  utter,  or  put  off  any  false  or  counter- 
feit coin  resembling,  or  apparently  intended  to  resemble  or  pass  for, 
any  of  the  king's  current  gold  or  silver  coin,  (t)  knowing  tne  same 
to  be  false  or  counterfeit,  and  such  person  shall,  at  the  time  of  such 
tendering,  uttering,  or  putting  off,  have  in  his  possession,  (J)  besides 
the  false  or  counterfeit  coin  so  tendered,  uttered,  or  put  off,  one 
or  more  piece  or  pieces  of  false  or  counterfeit  coin  resembling,  or 
apparently  intended  to  resemble  or  pass  for,  any  of  the  king's  cur- 
rent gold  or  silver  coin,  (t)  or  shall,  either  on  the  day  of  such  tender- 
ing, uttering,  or  putting  off,  or  within  the  space  of  ten  days  then 
next  ensuing,  tender,  utter,  or  put  off  any  more  or  other  false  or 
counterfeit  coin  resembling,  or  apparently  intended  to  resemble  or 
pass  for,  any  of  the  king's  current  gold  or  silver  coin,  (t)  knowing 
the  same  to  be  false  or  counterfeit,  every  such  offender  shall,  in 
England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland 
of  a  crime  and  offence,  and,  being  convicted  thereof,  shall  be  impri- 
soned for  any  term  not  exceeding  two  years ;  and  if  any  person  who 
shall  have  been  convicted  of  any  of  the  misdemeanors,  or  crimes  and 
offences,  herein-before  mentioned,  shall  afterwards  commit  any  of 
the  said  misdemeanors,  or  crimes  and  offences,  such  pei-Bon  shall,  in 
England  and  Ireland,  be  deemed  guilty  of  felony,  and  in  Scotland 
of  a  high  crime  and  offence,  and,  oeing  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  life  or  for  any  term  not  less  than  seven  years,  or  to  oe  impri- 
soned for  any  term  not  exceeding  four  years."  (k) 

By  s.  12,  "  if  any  person  shall  tender,  utter,  or  put  off  any  false  or 
counterfeit  coin  resembling,  or  apparently  intended  to  resemble  or 
pass  for,  any  of  the  King's  current  copper  coin,  knowing  the  same  to 
be  false  or  counterfeit,  or  shall  have  in  his  custody  or  possession  (j) 
three  or  more  pieces  of  false  or  counterfeit  coin  resembling,  or  appa- 
rently intended  to  resemble  or  pass  for,  any  of  the  King's  current  cop- 


(i)  See  s.  21,  ante,  p.  56. 
(J)  See  f .  21,  ante,  p>  70. 


(*)  See  s.  19,  ante,  p.  61,  ai  to  hard 
labour. 
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per  coin,  knowing  the  same  to  be  false  or  counterfeit,  and  with  intent 
to  utter  or  put  off  the  same,  every  such  offender  shall,  in  England 
and  Ireland,  be  (guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime 
and  offence,  ana,  being  convicted  thereof,  shall  be  liable  to  be  im- 
prisoned for  any  term  not  exceeding  one  year."  (k) 

Sec.  8, "  that  if  any  person  shall  have  in  his  custody  or  possession  Having  three 
(I)  three  or  more  pieces  of  false  or  counterfeit  coin  resembling,  or  ap-  °*  moreJrf<?, 
parently  intended  to  resemble  or  pass  for,  any  of  the  King's  current  goMor  silver 
gold  or  silver  coin,  (to)  knowing  the  same  to  be  false  or  counterfeit,  com  in  posses- 
and  with  intent  to  utter  or  put  off  the  same,  every  such  offender  shall,  ^nl^c*!th 
in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  "imprisonment. 
of  a  crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable,  fi  _  ^ 

at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  ex-  f^ony  ind** 
oeeding  three  years;  (n)  and  if  any  person  so  convicted  shall  after-  transportation. 
wards  commit  the  like  misdemeanor,  or  crime  and  offence,  such 
person  shall,  in  England  and  Ireland,  be  deemed  guilty  of  felony,  and 
in  Scotland  of  a  high  crime  and  offence,  and,  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  be- 

^ond  the  seas  for  life  or  for  any  term  not  less  than  seven  years,  or  to 
e  imprisoned  for  any  term  not  exceeding  four  years,  (n) 
Sec  9.  "Thatwhere  any  person  (w»)  wall  have  been  convicted  of  WwtafcaUbt 
any  offence  against  this  act  shall  afterwards  be  indicted  for  any  offence  Semceofaa" 
against  this  act  committed  subsequent  to  such  conviction,  a  copy  of  yictton  for  a 
the  previous  indictment  and  conviction,  purporting  to  be  signed  and  P*™*"*' 
certified  as  a  true  copy  by  the  clerk  of  the  court,  or  other  officer  hav-  SiSmwu^ 
ing  the  custody  of  tine  records  of  the  Court  where  the  offender  was 
firet  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  shall,  upon 
proof  of  the  identity  of  the  person  of  the  offender,  be  sufficient  evi- 
dence of  the  previous  indictment  and  conviction,  without  proof  of  the 
signature  or  official  character  of  the  person  appearing  to  nave  signed 
and  certified  the  same ;  and  for  every  such  copy  afee  of  six  shillings 
and  eightpence,  and  no  more,  shall  be  demanded  or  taken ;  and  if 
any  such  clerk,  officer,  or  deputy  shall  certify  or  utter  as  true  any 
false  copy  of  any  indictment  or  conviction  for  any  offence  against  this 
act,  knowing  the  same  to  be  false,  or  if  any  person  other  than  such 
clerk,  officer,  or  deputy  shall  sign  or  certify  any  copy  of  any  such  in- 
dictment or  conviction,  as  such  clerk,  officer,  or  deputy,  or  shall  utter 
any  copy  thereof  with  a  false  or  counterfeit  signature  thereto,  know- 
ing the  same  to  be  false  or  counterfeit,  every  such  offender  shall,  in 
England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high 
crime  and  offence,,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 
any  term  not  exceeding  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  (o) 

Sec.  16.  "That  no  person  against  whom  any  bill  of  indictment  Inftctment» 
shall  be  found  at  any  assizes  or  sessions  of  the  peace,  for  any  misde-  "fl^^^I 
meanor  against  this  act,  shall  be  entitled  to  traverse  the  same  to  any  fOT  came 
subsequent  assizes  or  sessions,  but  the  Court  before  which  the  bill  of  shown, 
indictment  shall  be  returned  as  found  shall  forthwith  proceed  to  try 
the  person  against  whom  the  same  is  found,  unless  such  person  or  the 

(A)  See  8.  19,  ants,  p.  61.  (»)  See  s.  19,  ante,  p.  61. 

(Q  See  s.  21,  ante,  p.  70.  (*a)  "who,"  seems  omitted  here. 

(»)  See  a.  21,  ami*,  p.  56.  (o)  See  s.  19,  duff,  p.  61. 
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put  off  to  be 
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Passing  coun- 
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by  the  trick  of 
ringing  the 
changes,  wad 
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O.  2,  c.  28. 


Giving  coun- 
terfeit coin  in 
charity,  know- 
ing it  to  be 
such,  is  not 
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prosecutor  shall  show  good  cause,  to  be  allowed  by  the  Court,  for  the 
postponement  of  the  trial." 

Under  the  8  &  9  Wm.  3,  a  26,  s.  6,  which  had  only  the  words 
"  take,  receive,  pay,  or  put  off,"  there  must  have  been  an  actual  passing 
or  getting  rid  of  the  money,  and  not  merely  an  attempt  to  do  so. 
The  prisoner  had  carried  a  large  quantity  of  counterfeit  shillings  to 
the  house  of  a  Mrs.  Levey,  which  she  agreed  to  receive  from  him, 
and  which  he  agreed  to  put  off  to  her  at  the  rate  of  twenty-nine 
shillings  for  every  guinea.  In  pursuance  of  this  bargain,  the  prisoner 
laid  a  neap  of  counterfeit  shillings  on  a  table,  and  Mrs.  Levey  pro- 
ceeded to  count  them  out  at  the  rate  beforementioned:  and  nad 
counted  out  three  parcels,  containing  eighty-seven  counterfeit  shil- 
lings, for  which  she  was  to  pay  the  prisoner  three  guineas;  but  be- 
fore she  had  paid  him,  and  while  the  counterfeit  money  lay  there  ex- 
posed upon  the  table,  the  officers  entered  the  room  ana  apprehended 
them.  Mrs.  Levey  was  admitted  as  a  witness  for  the  crown ;  and 
swore  that  she  had  bought  the  three  parcels  of  shillings,  and  was 
going  to  pay  the  prisoner  three  guineas  for  them  at  the  moment  they 
were  detected.  This  was  ruled  not  to  be  a  completion  of  the  offence 
charged,  and  the  prisoner  was  acquitted,  (p)  But  this  case  would 
clearly  be  within  tine  new  act,  which  has  the  word  "  tender"  in  it 

If  the  names  of  the  persons  to  whom  the  money  was  put  off  can 
be  ascertained,  they  ought  to  be  mentioned,  and  laid  severally  in 
the  indictment:  but  if  they  cannot  be  ascertained,  the  same  rule 
will  apply  which  prevails  in  the  case  of  stealing  the  property  of  per- 
sons unknown,  (pp) 

The  words  of  the  15  G.  2,  c.  28,  s.  2,  *  utter  or  tender  in  pay- 
ment" being  in  the  disjunctive,  were  held  to  apply  to  an  uttering  of 
counterfeit  money,  though  not  tendered  in  payment,  but  passed  by 
the  common  trick  called  ringing  the  changes.  The  prosecutor  having 
bargained  with  the  prisoner,  who  was  selling  fruit  about  the  streets, 
to  have  five  apricots  for  sixpence,  gave  him  a  good  shilling  to 
change.  The  prisoner  put  the  shilling  into  his  mouth,  as  if  to  bite 
it  in  order  to  try  its  goodness ;  and,  returning  a  shilling  to  the  pro- 
secutor, told  him  it  was  a  bad  one.  The  prosecutor  gave  him  ano- 
ther good  shilling,  which  he  also  affected  to  bite ;  and  then  returned 
another  shilling,  saying  it  was  not  a  good  one.  The  prosecutor  gave 
him  another  good  shilling,  with  which  he  practised  this  trick  a  third 
time ;  the  shillings  returned  by  him  being  in  every  instance  bad* 
The  Court  held  that  the  words  of  the  statute  were  sufficient  to  include 
this  case;  and  that  uttering  and  tendering  in  payment  were  two 
distinct  and  independent  acts,  (a) 

It  has  been  held  in  one  case  that  the  uttering  must  either  be  with 
intent  to  defraud  the  party  receiving  the  money,  or  with  intent  that 
that  party  should  pass  it  as  the  agent  of  the  utterer. 

Upon  an  indictment  on  2  Wm.  4,  c.  34,  s.  7,  against  husband  and 


O)  Wooldridge's  case-,  1  Leach,  307.  1 
East,  P.  C.  c.  4,  s.  27,  p.  179.  I  have  left 
this  case,  as  it  might  be  useful  if  an  indict- 
ment omitted  the  word  "  tender."   C.  S.  G. 

(pp)  1  East,  P.  0.  c:.  4,  s.  27,  p.  180, 
citing  a  case  from  MS.  Tracy,  of  a  woman 
who  was  indicted  at  the  old  Bailey,  1702, 
for  putting  off  ten  pieces  of  counterfeit  gilt 


money  like  guineas,  to  divers  persons  un- 
known ;  Holt,  0.  J.,  said,  that  the  names 
of  the  persons  ought  to  be  mentioned  and 
laid  severally;  yet  he  tried  the  prisoner, 
and  she  was  convicted.  Probably  the 
names  of  the  persons  to  whom  the  money 
was  put  off  could  not  be  ascertained. 
(?)  Franks's  case,  2  Leach*  64. 
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wife  for  uttering  a  counterfeit  halfcrown,  it  appeared  that  a  woman  witUn  thesta* 
asked  the  female  prisoner  to  give  her  something,  as  her  children  tute- 
were  without  food,  and  the  male  prisoner  gave  her  twopence,  and 
told  her  that  his  wife  would  rive  her  something  more,  on  which  she 
gave  the  woman  the  bad  haLFcrown  in  question,  telling  her  to  get 
what  she  could  for  her  children ;  it  was  held  that,  although  in  the 
statute  there  are  no  words  with  respect  to  defrauding,  vet  in  the 
proof  it  is  necessary  to  go  beyond  the  mere  words  of  the  statute, 
and  to  show  an  intention  to  defraud  some  person.  There  might  be 
cases  of  a  party  giving  a  person  a  piece  of  counterfeit  money,  and 
at  the  same  tune  telling  that  person  that  it  was  bad,  and  yet  he 
would  still  be  liable  to  be  convicted  on  an  indictment  like  the  pre- 
sent, if  a  case  falling  within  the  mere  words  of  the  statute  were 
sufficient  (r) 

Some  points  arose  as  to  the  form  of  the  indictment  upon  the  15  Where  the  In- 
Geo.  2,  c.  28.  (rr)    The  indictment  charged  the  prisoner  in  the  first  <?c^°t 
count  with  having  on  the  15th  December,  39  Geo.  3,  uttered  to  one  StSws^n 
G.  S.  a  counterfeit  half-crown,  knowing  it  to  be  so,  and  in  the  second  the  same  day, 
count  with  having  on  the  said  15th  December,  &c  uttered  another  !*°h  «n  a  dif- 
counterfeit  halfcrown  to  the  same  person;  and  the  prisoner  was  thTcoun'could 
convicted  on  both  counts.    The  question  was  whether,  the  uttering  not  pronounce 
the  counterfeit  money  twice  on  the  same  day  being  stated  in  the  two  tne  prater 
counts,  the  Court  could  pronounce  the  greater  punishment  inflicted  §,c  thiro^seet 
by  the  third  section  of  the  statute,  or  must  give  only  the  smaller  tionof  the 
punishment  inflicted  by  the  second  section ;  and,  upon  reference  to  15  G«  %  c* 28- 
the  judges,  they  held  that  this  indictment  was  not  sufficient  to  sub- 
ject the  prisoner  to  the  larger  penalty,  as  for  uttering  two  pieces  of 
counterfeit  coin  on  the  same  day,  there  being  no  distinct  averment 
of  that  fact  (s)    But  where  two  utterings  are  charged  in  one  count  But  where  two 
of  the  indictment,  on  a  certain  day  therein  named,  the  day  will  be  ntteri.nP  °n  a 
held  to  be  material,  and  the  fact  of  an  uttering  twice  on  the  same  nLned  are7 
day  to  be  sufficiently  averred.     As  where  the  indictment  charged  charged  in  one 
that  the  prisoner  on  the  14th  of  February,  &c.  uttered  base  coin  to  ^"k^** 
W.  C. ;  and  that  on  the  said  14?th  February,  &c.  he  uttered  to  J.  L.  dentiyaVerrad. 
other  base  coin,  it  was  held  sufficient  to  warrant  the  higher  punish- 
ment of  the  third  section  of  the  statute ;  the  utterings,  on  the  face 
of  the  indictment,  appearing  to  be  on  the  same  day.  And  the  judges 
held,  that  though,  when  the  day  is  not  material,  the  fact  may  be 
proved  on  a  day  different  from  the  day  laid,  yet  where  the  day  is  not 
indifferent,  the  precise  time  laid  must  be  proved:  and  that  in  this 
case  it  must  be  taken  that  it  was  proved  that  the  defendant  uttered 
counterfeit  coin  at  two  different  times  of  the  same  day.  (t) 


(r)  Rex  v.  Page,  8  C.  &  P.  122,  Lord 
Abmger,  C.  B.  As  every  person  is  taken 
to  intend  the  probable  consequence  of  his 
act,  and  as  the  probable  consequence  of 
giving  a  piece  of  bad  money  to  a  beggar  is 
that  that  beggar  will  pass  it  to  some  one 
else,  and  thereby  defraud  that  person  ;  qu. 
whether  this  case  rests  upon  satisfactory 
grounds.  In  any  case  a  party  may  not  be 
defrauded  by  taking  base  coin,  as  he  may 
ptfs  it  again,  bat  still  the  probability  is 
that  he  wiB  be  defrauded,  and  that  is  suffi- 
cient, c.  a  g. 

(rr)  Now  repealed. 


(*)  Tandy's  case,  2  Leach,  83d.  1  East. 
P.  C.  c.  4,  s.  29,  p.  182,  183.  Eyre,  C.  J., 
Buller,  J.,  and  Heath,  J.,  were  absent 
when  tins  opinion  was  given,  vix.  Hil.  T. 
1799.  The  judges  also  thought  it  advisable 
to  give  judgment  of  imprisonment  for  six 
months  singly,  and  not  on  each  of  the 
counts.  And  see  Smith's  case,  2  Leach, 
856. 

(0  Martin's  case,  Derby  Lent  Ass.  1801, 
coram  Graham,  B.,  decided  by  the  judges 
in  June,  in  the  same  year.  2  Leach, 
223.  1  East,  P.  C.  Addend,  iviii.  MS. 
Bayley,  J. 
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On  two  counts  On  a  conviction  of  two  separate  utterings,  in  two  counts,  one 
diftind^tter-  judgment  of  two  years'  imprisonment  under  s.  7,  of  the  2  Win.  4,  c  34, 
fogs  on  the  is  bad.  The  first  count  charged  the  prisoner  with  uttering  on  the 
?■***[£  <**  2nd  of  December  a  counterfeit  shilling;  the  second  count  charged 
tJnf^£>  -mm  him  with  uttering  another  counterfeit  shilling  on  the  same  day  and 
priaonment  at  the  same  place,  and  he  was  convicted  of  both  utterings,  and 
"'a?  2  7^"  *'  sentenced  to  two  years'  imprisonment,  and,  upon  a  case  reserved, 
not  be  given?0"  tne  judges  were  of  opinion  that  the  sentence  was  incorrect,  and  that 
there  should  have  been  consecutive  judgments  of  one  year's  impri- 
sonment each,  (u) 
Indictment  An  indictment  upon  s.  2  of  the  15  Geo.  2,  for  feloniously  uttering 

?5Geo  \ for   counterfeit  money  after  two  convictions  for  misdemeanors  on  the 
the  felony  most  same  statute,  must  have  set  out' the  former  convictions,  and  judg- 
bavesetout       ments,  with  a  prout  patet  per  recordum;  and  judgment  for  a  mis- 
oon^cdoM  and  demeanor  could  not  be  given  upon  an  indictment  for  felony,  bad 
judgments  with  for  want  of  such  an  averment    The  prisoner  was  convicted  before 
•fwrofpafc*      Holroyd,  J.,  for  feloniously  utterinp*  a  counterfeit  shilling,  well 
j*rr*cordttm.     knowing  the  same  to  be  counterfeit,  naving  been  twice  before  con- 
victed of  similar  utterings,  as  misdemeanors.     It  was  objected  in 
arrest  of  judgment,  that  the  present  indictment,  in  setting  forth  the 
trial,  conviction,  and  judgment,  upon  the  second  indictment  for  the 
second  offence,  (and  which  were  essential  to  constitute  the  crime 
a  felony  as  charged  in  the  present  indictment,)  was  defective  in  not 
stating  or  alleging  a  prout  patet  per  recordum  in  respect  of  those 
proceedings,  as  appeared  to  have  been  done  in  the  second  indict- 
ment, in  stating  the  proceedings  had  under  the  first  indictment 
It  was  also  objected  that  there  ought  to  have  been  an  allegation  that 
the  former  convictions  and  judgments  remained  in  force  unreversed, 
&c     And  further,  it  was  objected  that  the  present  indictment  did 
not  allege  as  facts  the  actual  committing  of  the  two  former  offences, 
or  even  die  trials,  convictions,  and  judgments  upon  both  of  them, 
but  only  the  trial,  conviction,  and  judgment,  upon  the  second  in- 
dictment, whereas  the  second  indictment  appeared  to  have  alleged  a 
trial,  conviction,  and  judgment,  upon  the  firet  Upon  these  objections 
judgment  was  respited  by  the  learned  judge,  who  submitted  to  the 
judges  whether  the  judgment  should  be  arrested,  or  whether,  in  case 
the  indictment  should  be  deemed  defective,  as  an  indictment  for 
felony,  it  would  warrant  a  judgment  for  the  offence  as  for  a  mis- 
demeanor.   The  judges  held  that  the  indictment  was  bad  for  want 
of  a  prout  patet  per  recordum  in  the  statement  of  the  conviction  and 
judgment  for  the  second  offence ;  and  that  no  judgment  could  be 
given  for  the  misdemeanor  upon  this  record,  (v) 
EiMence  of  a        por  jhe  purpose  of  proving  the  act  chargea  in  the  indictment  to 
f£fal    °**     have  been  done  knowingly,  it  is  the  practice  to  receive  proof  of  more 
than  one  uttering  committed  by  the  party  about  the  same  time, 
Other  utterings  though  only  one  uttering  be  charged  in  the  indictment    This  is  in 
of  base  coin,      conformity  with  the  practice  upon  indictments  for  disposing  of  and 
putting  away  forged  bank  notes,  knowing  them  to  be  forged;  (x) 

• 

(«)  Rex  v.  Robinson,  R.  &  M.  C.  R.  C.  Ry.  7. 

413.  (x)  Rex  p.  Whiley  &  Haines,  2  Leach, 

(v)  Rex  v.  Turner,  Mich.  T.,  1824.  Ry.  983.    1  New  R.  92.   Tattershall's  case, 

&  Mood.  C.  C.  R.  47.    And  see  Rex  c.  cited  in  Whiley  &  Haines.    And  see  Ball's 

Smith,  Rubs.  &  Ry.  5.    ]  East,  P.  C.  183.  case,  1  Campb.  325,  where  upon  an  indict- 

2  Leach,  858.    Hex  v.   Booth,  Rugs.  &  ment  at  Lewes,  Sum.  Assizes^!  807,  against 
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upon  one  of  which,  the  counsel  for  the  prisoners,  objecting  to  such 
evidence,  contended  that  it  would  not  be  allowed  upon  an  indict- 
ment for  uttering  bad  money ;  and  stated  that  the  proof  in  such 
case  was  always  exclusively  confined  to  the  particular  uttering 
charged  in  the  indictment  But  Mr.  B.  Thomson  said,  that  he  by 
no  means  agreed  in  the  conclusion  of  the  prisoner's  counsel,  that 
the  prosecutor  could  not  give  evidence  of  another  uttering  on  the 
same  day  to  prove  the  guilty  knowledge*  "  Such  other  uttering," 
he  observed,  "  cannot  be  punished  until  it  has  become  the  subject 
of  a  distinct  and  separate  chaise ;  but  it  affords  strong  evidence  of 
the  knowledge  of  the  prisoner  tnat  the  money  he  uttered  was  bad. 
If  a  man  utter  a  bad  shilling,  and  fifty  other  bad  shillings  are  found 
upon  him,  this  would  bring  him  within  the  description  of  a  common 
utterer:  (xx)  but  if  the  indictment  do  not  contain  that  charge,  yet  Possession  of 
these  circumstances  may  be  given  in  evidence  on  any  other  charge  of  other  owe  coin- 
uttering,  to  shew  that  he  uttered  the  money  with  a  Knowledge  of  its 
being  bad."  (y)  So  upon  an  indictment  tor  uttering  a  counterfeit 
shilling,  the  feet  of  five  other  counterfeit  shillings  having  been  found 
in  the  prisoner's  possession  five  days  afterwards,  has  been  held 
admissible  in  order  to  show  guilty  knowledge,  (*) 

An  associate,  not  present  nor  co-operating  at  an  uttering  of  bad  Associatenot 
money,  is  not  liable  to  be  convicted  with  the  actual  utterer,  merely  C0*°Peril*B&' 
on  the  ground  that  he  is  an  utterer  also,  and  has  other  bad  money 
about  him  for  the  purpose  of  uttering.  And  it  appears  not  to  be  a 
sufficient  ground  for  convicting  a  person  of  the  second  offence,  of 
having  other  bad  money  in  possession  at  the  time,  that  such  person 
was  associating  with  another,  not  present  at  the  uttering,  who  had 
large  quantities  of  bad  money  about  him  for  circulation ;  or  that 
suck  person  on  the  day  after  the  uttering  had  in  possession  a  small 
number  of  pieces  of  bad  money.  The  prisoners,  Job  and  Sarah 
JSlse,  were  indicted  for  uttering  a  bad  stilling,  having  other  bad 
shillings  in  their  possession  at  the  time.  Upon  the  evidence  it  ap- 
peared that  the  uttering  was  by  the  woman  alone,  on  the  30th  of 
January,  in  the  absence  of  the  man ;  that  they  both  slept  together 
on  the  29th  and  31st ;  and  that  on  the  30th  the  man  offered  for 
sale  a  large  quantity  of  bad  shillings  and  sixpences ;  and  also  that 
they  were  both  searched  on  the  31st;  when  upon  the  man  was 
found  a  large  quantity  of  bad  shillings,  and  upon  the  woman  were 
found  six  bad  shillings.  The  prisoners  were  upon  this  evidence 
both  convicted  of  the  double  offence,  on  the  ground  that  both  being 
e>:gaged  in  the  same  illegal  traffic,  the  act  of  one  was  the  act  of 
both :  but,  upon  the  case  being  reserved,  the  judges  held  the  woman 
alone  liable  to  be  convicted,  and  that  of  the  single  offence  only,  (a) 


the  prisoner  for  knowingly  uttering  a  forged 
bank  note,  the  note  in  question  was  proved 
to  have  been  uttered  by  the  prisoner  on 
the  17th  of  June ;  and  evidence  was  then 
given  of  his  having  uttered  another  forged 
note  of  the  same  manufacture  on  the  20th 
March  preceding ;  and  that  there  had  been 
paid  into  the  bank  of  England  various 
forged  notes,  dated  between  December 
1806,  and  March  1807,  all  of  the  same 
manufacture,  and  having  different  indorse- 
ments upon  them  in  the  handwriting  of 
the  prisoner;  but  it  did  not  appear  at  what 
times  the  bank  of  England  had  received 

VOX*   I.  ° 


these  notes.  The  indorsements,  however, 
in  the  handwriting  of  the  prisoner,  were 
considered  as  evidence  of  such  notes  having 
been  in  his  possession.  Upon  reference  to 
the  judges,  they  were  all  of  opinion  that 
the  evidence  as  given  in  this  case  was  pro- 
perly admitted.     And  see  Forgery,  vol.  2. 

(xx)  That  is,  within  the  repealed  act,  15 
Geo.  2,  c.  28. 

(y)  Rex  v.  Whiley  &  Haines,  2  Leach, 
983. 

(z)  Harrison's  case,  2  Lewin,  1 18,  Taun- 
ton, J.,  and  Alderson,  B. 

(a)  Bex  v.  Else,  East.  T.  1808.    MS. 
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be  so  near  as 
to  help  to  get 
rid  of  the 
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So  where  Page  and  Jones  were  indicted  under  the  2  Wm.  4,  c.  34, 
s.  7,  for  uttering  counterfeit  halfcrowns,  twice  on  the  same  day; 
and  it  appeared  that  they  were  seen  at  different  times  in  the  morn- 
ing together,  and  that  rage  went  into  an  inn,  leaving  Jones  about 
twelve  yards  off  in  the  street,  whilst  Page  passed  one  halfcrown  in 
a  room,  which  was  out  of  the  sight  of  Jones;  Page  then  came  out, 
joined  Jones,  and  they  went  together  to  another  inn,  where  Jones 
went  in,  and  passed  another  halfcrown,  leaving  Page  standing 
about  twelve  yards  off  in  the  street,  and  out  of  sight  of  where  Jones 
passed  the  halfcrown ;  Mr.  J.  Coleridge  said  he  thought  the  true 
principle  was  whether  the  one  prisoner  was  so  near  to  the  other  as 
to  help  the  other  to  get  rid  of  the  money,  which  he  did  not  think 
the  evidence  proved  in  this  case,  (£) 

But  where  two  prisoners  were  jointly  indicted  for  uttering  a 
counterfeit  shilling,  having  other  counterfeit  shillings  in  their  pos- 
session, and  it  appeared  that  both  went  to  a  shop,  into  which  the  one 
entered  and  uttered  a  bad  shilling,  having  no  more  in  her  posses- 
sion, and  the  other  stayed  outside  the  shop,  having  other  bad 
pieces  of  money,  it  was  held  that  both  might  be  convicted,  the 
uttering  and  possession  being  both  joint,  (c)  So  where  two  women 
were  indicted  for  two  uttenngs  of  forged  sovereigns  on  the  same 
day,  and  it  was  proved  that  they  were  together  in  the  morning,  at  a 
public  house,  about  nine  o'clock,  and  together  again  about  two 
o'clock ;  and  several  utterings  by  each  were  proved,  and  one  of  the 
prisoners  uttered  a  sovereign  to  one  person  very  near  the  place,  in  a 
market,  where  the  other  prisoner  at  the  same  time  uttered  a 
sovereign  to  another  person;  it  was  held  that  if  they  were  acting 
concurrently,  and  were  near  enough  to  be  assisting  at  the  time 
of  the  uttering,  that  would  be  sufficient;  but  if  there  was  only 
a  general  community  of  purpose  in  the  morning,  and  each  separated 


Bayley,  J.,  and  Run.  &  Ry.  142.  And  see 
Rex  t>.  Soares  and  Others,  (ottering  a 
forged  note,)  Ross.  &  Ry.  25 ;  and  other 
cases,  port.  Book  IV.,  Chap,  xxvii.,  s.  4. 

(6)  Reg.  c.  Page  &  Jones,  Hereford  Sp. 
Ass.  1 84 1,  MS.  C.  &  G.  The  jury  convicted 
both.  I  suggested  in  this  case  that  Rex  v. 
Else,  ante,  p.  81,  had  proceeded  on  a  fallacy. 
It  was  considered  in  the  same  light  as  a 
felony,  and  the  rule  as  to  principal  and  ac- 
cessory applied  to  it,  which  was  erroneous,  as 
it  was  a  misdemeanor,  and  therefore  all 
persons  taking  part  in  it  were  principals, 
though  absent.  The  learned  judge  made 
no  direct  allusion  to  this  suggestion,  which 
seems  to  me  to  deserve  consideration ;  the 
rule  is,  that  in  misdemeanors  all  persons 
concerned  therein  are  principals,  ante,  p. 
33,  4  Bl.  Com.  36.  1  Hale,  613.  12  Co. 
81.  Dalt.  c.  161.  2  Inst.  183.  Co.  Litt 
57.  Fost  73.  Baker  c.  Rogers,  Cro. 
Eliz.  788,  and  whatever  would  make  a  per- 
son accessory  in  a  felony  makes  him  a  prin- 
cipal in  crimes  where  there  are  no  accesso- 
ries. It  has  been  so  held  in  treason,  12  Co. 
81,  Stamf.  P.  C.  40.  In  all  these  cases  of 
uttering  the  evidence  would  certainly  have 
satisfied  a  jury,  if  the  case  had  been  a 
felony,  that  the  party  absent  was  an  acces- 
sory, and  therefore  it  should  seem  he  was  a 
principal  in  the  misdemeanor.    If  that  be 


so.  the  indictments  charging  with  the  actual 
uttering  were  right,  because  that  is  charg. 
ing  according  to  the  legal  effect  of  the 
offence.  In  12  Co.  81,  it  was  held  that  if 
one,  before  the  act  done,  procure  another  to 
counterfeit  the  great  seal,  in  the  indictment 
he  may  be  charged  with  the  fact,  triz.,  the 
counterfeiting.  Unless,  therefore,  the  mis- 
demeanor of  uttering  base  coin  is  to  be  dis- 
tinguished from  aU  other  misdemeanors, 
these  cases  deserve  re-consideration,  and  die 
more  so,  because  if  they  are  good  law  the 
utterer  alone  can  be  convicted,  while  the 
party  in  the  distance,  who  generally  is  the 
more  guilty,  will  altogether  escape.  He 
cannot  be  convicted  as  principal,  because  he 
is  absent,  nor  as  accessory,  because  in  mis- 
demeanors there  are  no  accessories.  In 
Rex  v.  Roderick,  7  C.  &  P.  795,  Mr.  B. 
Parke  expressly  declared  that  when  an 
offence  was  made  a  misdemeanor  by  statute, 
it  was  made  so  for  all  purposes ;  and  surely 
there  can  be  no  good  reason  for  introducing 
an  exception,  the  effect  of  which  is  to  give 
perfect  impunity  to  guilty  parties.  The 
only  cases  referred  to  in  Rex  v.  Else  were 
Rex  v  Soares,  R.  &  R.  C.  C.  R.  25,  and 
Rex  v.  Davis,  ibid.  113;  both  cases  of 
felony.     C.  a  G. 

(c)  Rex  *  Skerrit,  2  C.  &  P.  427, 
Garrow,  B. 
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to  do  their  respective  acts  in  the  course  of  the  day,  so  that  one  was 
not  present  or  within  a  reasonable  distance  to  assist  the  other,  both 
could  not  be  found  guilty,  (d) 

Where  one  of  two  persons  in  company  utters  base  coin,  and  other  Where  two 
base  coin  is  found  on  the  other,  they  are  jointly  guilty  of  the  p«"oMarein 
aggravated  offence  under  sec.  8  of  the  2  Wm.  4,  c  34,  if  they  are  ^nglin 
acting  in  concert,  and  both  know  of  the  possession  of  the  base  coin,  concert  and 

The  prisoner  was  tried  under  the  2  Wm  4,  c.  34,  s.  8,  for  having  °*e  kn0W1  £ 
in  his  possession  three  pieces  of  counterfeit  coin,  knowing  the  same  of  counterfeit 
to  be  counterfeit,  with  intent  to  utter  them.    The  prisoner  was  coin,  which  is 
taken  in  company  with  one  Large ;  only  two  bad  shillings  were  ™ ^eSther* 
found  on  the  prisoner,  but  upon  Large  were  found  sixteen  bad  they  are  both 
shillings.     The  jury  found  that  the  prisoner  knew  that  Large  had  within  g.  7  & 
the  sixteen  baa  shillings  in  his  possession;  that  he  knew  that  34°^^* ^ & 
all  the  shillings  found  both  on  Large  and  on  himself  were  counter-  possession  of 
feit,  and  that  the  prisoner  and  Large  had  the  common  purpose  the  one  being 
of  uttering  them.    Mr.  B.  Alderson  thought,  and  so  directed  the  ^^^^ 

C"  oy,  that  under  these  circumstances  the  possession  of  Large  was  in  0f  the  other 
w  the  possession  of  the  prisoner,  and  if  so  that  the  prisoner  had  »  point  of 
three  counterfeit  pieces  in  his  possession ;  but  a  difficulty  arose  out  **w° 
of  the  interpretation  clause,  (e)  which  rendered  it  doubtnil  whether 
he  could  be  said  to  be  in  possession  of  what  was  with  his  knowledge 
in  the  personal  possession  of  another  man,  even  though  he  were  in 
company,  and  acted  in  concert  with  such  other  man.     Upon  a  case 
reserved,  the  judges  were  of  opinion  that  the  possession  was  joint, 
both  being  cognizant  of  it,  and  naving  the  same  intent  of  uttering.(/) 

So  where  the  prisoners  were  indicted  for  passing  a  counterfeit  Half- 
crown,  under  sec.  7  of  the  same  act,  they  at  the  same  time  having 
in  their  possession  other  counterfeit  com ;  the  female  prisoner,  in 
the  presence  of,  and  in  concert  with  the  other  prisoner,  passed  a  bad 
halfcrown,  and  shortly  afterwards  they  were  taken  together,  and 
searched,  and  on  the  female  was  found  only  good  money,  and 
on  the  male  a  bag  containing  nine  other  bad  halfcrowns ;  and,  upon 
the  authority  of  the  preceding  case,  the  facts  were  left  to  the  jury  to 
say  how  far  the  possession  of  the  bad  money  was  brought  home 
to  the  knowledge  of  both,  (ff) 

The  word  "knowing"  in  indictments  for  uttering  coin  sufficiently  Form  of 
applies  to  the  time  and  place  of  uttering,  and  no  addition  of  time  indtam**- 
or  place  is  necessary.  Tne  word  "  knowing"  refers  to  the  prisoner, 
and  not  to  the  person,  to  whom  the  coin  was  uttered,  although  that 
person's  name  immediately  precedes  the  word  "  knowing."  It  is 
sufficient,  in  an  indictment  for  a  felony,  for  uttering  base  coin  after 
a  previous  conviction,  to  state  that  the  prisoner  was  in  due  form  of 
law  tried  and  convicted  by  a  jury. 

It  is  no  objection  that  an  indictment  for  felony,  for  uttering  base  Variance, 
coin  after  a  previous  conviction,  states  that  the  prisoner,  together 
with  another  person,  was  tried  and  convicted ;  and  the  record  of  the 
former  trial  shows  the  conviction  of  the  prisoner  and  the  acquittal 
of  the  other  person. 

Where  a  prisoner  was  indicted  under  the  3  Wm.  4,  c  34,  s.  7, 

(<Q  Bex  v.  Manners,  7  C.  &  P.  801,      85,  S.  C.    2  Lewin,  118,297. 
Lwfl ow,  8erjt^  after  consulting  Bolland,  B.  (g)  Reg.    v.  Gerrish,  2  M.   &  Rob. 

(<)  tam,  p.  70.  219.    Maule  St  Gurney,  Bs. 

</)  &eg-  v.  Rogers,  2  M.  C.  C.  R. 
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for  uttering  counterfeit  money  after  a  previous  conviction,  and  the 
indictment  alleged  that  the  prisoner,  "  together  with  one  T.  P.,  was 
in  due  form  of  law  tried  and  convicted  "  by  a  jury  upon  an  indict- 
ment against  them,  for  that  they  did  unlawfully  utter  a  shilling  "  to 
A.  W.,  knowing  the  same  to  be  false,"  and  thereupon  it  was  con- 
sidered that  the  prisoner  should  be  imprisoned  for  two  years ;  and 
that  the  prisoner  afterwards  feloniously  did  utter  a  halfcrown  "  to 
T.  EL,  knowing  the  same  to  be  false."  The  copy  of  the  record  of 
the  former  trial  stated  the  conviction  of  the  prisoner  and  the  ac- 
quittal of  T.  P. :  it  was  objected,  1st.  That  the  indictment  was  bad 
for  want  of  an  addition  of  time  and  place  to  the  allegation  of  know- 
ledge, which,  was  to  be  found  neither  in  the  recital  of  the  former 
indictment,  nor  in  the  substantive  charge  on  the  face  of  the  present 
indictment;  but  the  learned  judge  thought  that  the  former  indict- 
nient  was  good,  being  in  the  words  of  the  statute  and  after  verdict ; 
and  that  "knowing"  in  the  present  indictment,  being  a  participle  in 
the  present  tense,  must  import  knowledge  at  the  time  of  the  uttering. 
2ndly.  That  the  word  "  knowing"  did  not  refer  to  the  prisoner,  but 
to  A.  W.  and  T.  EL ;  but  the  learned  judge  thought  that  "  knowing" 
did  refer  to  the  prisoner,  as  all  that  was  alleged  to  be  done  was 
alleged  to  be  done  by  him.  3rdly.  That  the  indictment  did  not  state 
any  former  conviction,  because  neither  the  plea  nor  the  verdict  of 
the  jury  were  recited ;  but  the  learned  judge  thought  the  allegation 
that  he  had  been  in  due  course  of  law  tried  and  convicted,  together 
with  a  statement  of  the  judgment,  was  sufficient  4thly.  That  the 
recital  of  the  former  record  showed  a  conviction  of  tne  prisoner 
and  T.  P.,  whereas  the  record  produced  showed  that  the  prisoner 
alone  had  been  convicted  and  T.  P.  acquitted,  and  therefore  there 
was  a  variance ;  the  learned  judge  overruled  this  objection  also,  but 
entertaining  some  doubt  upon  the  point,  he  reserved  the  case  for  the 
opinion  of  the  judges,  who  held  the  conviction  right  (g) 

SECT.  IL 
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37  G.  3>c.  126.  This  offence,  particularly  with  respect  to  the  gold  coin  called  Louis 

i^pSment,    d,Qr'  and  silver  d.oUars>  "  8tated  in  the  iWtote  3?  Geo-  3>  <l26>  (*) 
and  sureties  for  to  have  greatly  increased;    and  the  third  section  of  that  statute 

six  months.       makes  the  following  provision  against  it : — "  That  if  any  person  or 

persons  shall,  from  and  after  the  passing  of  this  act,  utter,  or  tender 

in  payment,  or  give  in  exchange,  or  pay  or  put  off  to  any  person  or 

persons,  any  such  false  or  counterfeit  coin  as  aforesaid  (namely,  by 

the  second  section,  coin  not  the  proper  coin  of  this  realm,  nor 

permitted  to  be  current  within  the  same)  resembling,  or  made  with 

intent  to  resemble  or  look  like  any  gold  or  silver  coin  of  any  foreign 

prince,  state,  or  country,  or  to  pass  as  such  foreign  coin,  knowing 

the  same  to  be  false  or  counterfeit,  and  shall  be  thereof  convicted, 

every  person  so  offending  shall  suffer  six  months'  imprisonment,  and 

find  sureties  for  his  or  her  good  behaviour  for  six  months  more,  to 

(jg)  Reg.  v.  Page,  Hereford  Spr.  Ass.  might  have  the  benefit  of  them,  if  he  bad 

1841,  Coleridge,  J.,  MSS.  C.  S.  G.,  and  been  wrong  in  overruling  them. 
Easter  Term,  1841.    The  learned  judge         (A)  Repealed  as  far  as  relates  to  copper 

only  reserved  the  last  point,  but  he  stated  money,  by  the  2  W.  4,  c.  34,  s.  1. 
the  others  to  the  judges,  that  the  prisoner 
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be  computed  from  the  end  of  the  said  first  six  months ;  and  if  the  For  a  second 

same  person  shall  afterwards  be  convicted  a  second  time  for  the  like  offence  two 

offence  of  uttering  or  tendering  in  payment,  or  giving  in  exchange,  J^en^Ji 

or  paying  or  putting  off  any  such  false  or  counterfeit  coin  as  afore-  sureties  for  tw* 

mid,  snowing  the  same  to  be  false  or  counterfeit,  such  person  shall,  years. 

for  such  second  offence,  suffer  two  years'  imprisonment,  and  find 

sureties  for  his  or  her  good  behaviour  for  two  years  more,  to  be 

computed  from  the  end  of  the  said  first  two  years ;  and  if  the  same 

person  shall  afterwards  offend  a  third  time,  in  uttering  or  tendering  For  a  third 

m  payment,  or  giving  in  exchange,  or  paying,  or  putting  off  any  offenoe  felony. 

sucn  false  or  counterfeit  coin  as  aforesaid,  knowing  the  same  to 

be  false  or  counterfeit,  and  shall  be  convicted  of  sucfi  third  offence, 

he  or  she  shall  be  adjudged  to  be  guilty  of  felony  without  benefit  of 

clergy. 

This  clause  is  repealed  by  s.  1  of  the  11  Geo.  4  and  1  Wm.  4,  c  66,  Transportation 
as  far  as  regards  the  capital  punishment ;  and  that  section  provides  **  ^  &c* 
that  **  every  person  who  shall,  after  the  21st  day  of  July,  1830,  be 
convicted  of  any  such  felony,  or  of  aiding,  abetting,  counselling,  or 
procuring  the  commission  thereof,  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term 
not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding four  years,  nor  less  than  two  years  f  and  by  s.  25,  "  every 
accessory  after  the  fact  to  any  felony  punishable  under  this  act, 
shall,  on  conviction,  be  liable  to  be  impnsoned  for  any  term  not  ex- 
ceeding two  years."  By  s.  26,  the  Court  may  u  sentence  the 
prisoner  to  be  imprisoned,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  and  also  direct  that  the 
offender  shall  be  kept  in  solitary  confinement  for  the  whole,  or  any 
portion  or  portions  of  such  imprisonment"  But  by  the  1  Vict  c.  90, 
&  5,  "  it  shall  not  be  lawful  for  any  Court  to  direct  that  any  offender 
shall  be  kept  in  solitary  confinement  for  any  longer  periods  than  one 
month  at  a  time,  or  than  three  months  in  the  space  of  one  year."  (») 

A  certificate  of  a  former  conviction  is  made  sufficient  evidence  Evidence  of 
npon  the  trial  of  an  offender  for  a  further  offence.  Sec.  5  of  37  Geo.  [?™f r  con™; 

•        t^i%  i       •/•  i    ii  i  i     *  •  toon  by  means 

3,  c  126,  enacts,  that  if  any  person  shall  be  convicted  ot  uttering  or  0f  a  certificate. 
tendering  any  such  false  or  counterfeit  coin  as  aforesaid,  and  shall 
afterwards  be  guilty  of  the  like  offence  in  any  other  (J}  county,  city, 
or  place,  the  clerk  of  the  assize,  or  clerk  of  the  peace  for  the  county, 
city,  or  place  where  such  former  conviction  shall  have  been  had, 
shall,  at  the  request  of  the  prosecutor,  or  any  other  on  his  Majesty's 
behalf,  certify  the  same  by  a  transcript,  in  few  words,  containing 
,  the  effect  and  tenor  of  such  conviction ;  for  which  certificate  two 

shillings  and  sixpence,  and  no  more,  shall  be  paid;  and  such 
certificate,  being  produced  in  Court,  shall  be  sufficient  proof  of  such 
former  conviction. 

Having  in  custody  a  greater  number  than  five  pieces  of  counter- 
feit foreign  coin,  whether  current  here  or  not,  makes  the  party 
liable  to  punishment  by  proceedings  before  a  justice  of  the  peace, 
under  the  sixth  section  of  the  statute. 

(i)  The  Commissioners  of  Criminal  Law  nishable  with  death  by  virtue  of  any  of  the 

and  Mr.   Lonsdale,  p.  72,  3,  treat  these  said  acts,"  one  of  which  is  the  37th  Geo.  3, 

acts  as  regulating  the  punishment  of  of-  c.  126.  C.  S.  G. 

fences  within  the  37  G.  3,  c.  126,  but  qu.  (j)  If  he  be  guilty  again  in  the  same 

whether  s.  1  of  the  2  W.  4,  c.  34,  code,  county,  &c,  this  section  seems  not  to  apply. 

p.  65,  does  not  apply,  by  reason  of  the  C.  S.  G. 
words  "  such  offence  shall  have  been  pu- 
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Baying  or  sell- 
ing, &c,  coun- 
terfeit gold  or 
gilver  coin  for 
lower  value 
than  its  deno- 
mination. 


Buying  and 
selling  coun- 
terfeit copper 
for  lower  value 
than  its  deno- 
mination. 


The  money 
must  be  vented 
at  a  lower 
value. 

Names  of  per* 
sons  to  whom 
coin  is  put  off 
to  be  stated. 

Sum  for  which 
coin  is  agreed 
to  be  put  off 
must  be  truly 
stated. 


CHAPTER  THE  FIFTH. 

OP  BUYING,  SELLING,  RECEIVING  OB  PAYING  FOB  COTJNTEBFEIT  COIN 
AT  A  LOWER  BATE  THAN  ITS  DENOMINATION  IMPOBT8. 

The  2  Wm.  4,  c,  34,  s.  6,  enacts, "  That  if  any  person  shall  buy,  sell, 
receive,  pay,  or  put  off,  or  offer  to  buy,  sell,  receive,  pay,  or  put  off, 
any  false  or  counterfeit  coin  resembling,  or  apparently  intended  to 
resemble  or  pass  for,  any  of  the  King's  current  gold  or  silver  coin, 
at  or  for  a  lower  rate  or  value  than  the  same  by  its  denomination 
imports  or  was  coined  or  counterfeited  for;  every  such  offender 
shall  in  England  and  Ireland  be  jruilty  of  felony,  and  in  Scotland  of 
a  high  crime  and  offence,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  four  years.19  (a) 

By  sec  12,  "If  any  person  snail  buy,  sell,  receive,  pay,  or 
put  off,  or  offer  to  buy,  sell,  receive,  pay,  or  put  off,  any  felse 
or  counterfeit  coin  resembling,  or  apparently  intended  to  resemble 
or  pass  for,  any  of  the  King's  current  copper  coin,  at  or  for  a  lower 
rate  or  value  than  the  same  by  its  denomination  imports  or  was 
coined  or  counterfeited  for ;  every  such  offender  shall  in  England 
and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and,  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  Court,  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ingtwo  years."  (a) 

The  mere  venting  of  the  money  was  not  considered  to  come 
within  the  8  &  9  Wm.  3,  c.  26,  s.  6,  unless  it  were  done  at  a  lower 
value  than  the  coin  imported ;  and  it  should  be  so  stated  in  the 
indictment  (b) 

If  the  names  of  the  persons  to  whom  the  money  was  put  off  can 
be  ascertained,  they  ought  to  be  laid  in  the  indictment ;  but  if  they 
cannot  be  ascertained  the  same  rule  applies  as  in  stealing  the 
property  of  persons  unknown,  (c) 

The  indictment  must  allege  the  precise  sum  of  money  for  which 
the  coin  was  agreed  to  be  put  off,  and  the  proof  must  correspond 
with  the  indictment ;  for  it  is  a  contract  and  must  be  proved  as  laid. 
Where,  therefore,  the  indictment  alleced  that  five  counterfeit 
shillings  were  put  off  at  two  shillings,  and  it  was  proved  that  they 
were  put  off  at  half-arcrown ;  it  was  held  that  as  this  was  a  contract 
it  must  be  proved  as  laid,  and  an  acquittal  was  directed  (d)  But 
where  an  indictment  alleged  that  the  prisoner  put  off  a  counterfeit 
sovereign  and  three  shillings  for  the  sum  of  five  shillings,  and  it  was 
proved  that  the  sovereign  was  sold  at  four  shillings,  and  the  three 
shillings  at  one  shilling,  and  they  were  paid  for  with  two  good  half- 
crowns,  it  was  held  that  this  was  sufficient,  it  was  all  one  contract 
consisting  of  two  items,  and  the  whole  of  the  bad  money  was  put  off 
at  five  shillings,  and  was  paid  for  with  two  good  halfcrowns.  (e) 


(a)  See  ante,  p.  61,  as  to  hard  labour. 

(b)  1  East,  P.  C.  c.  4,  s.  27, p.  180. 

(c)  1  East,  P.  C.  c.  4,s.  27,  p.  180. 

(d)  Rex  v.  Joyce,  Can.    Supp.    184, 


Thompson.  C.  B„  and  Heath,  J. 

(*)  Rex  v.   Hedges,  3  C.  &  P.  410, 
Yaughan,  B. 
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CHAPTER  THE  SIXTH. 

OP  SERVING,  OR  PROCURING  OTHERS  TO  SERVE, 

FOREIGN  STATES. 

Entering  into  the  service  of  any  foreign  state  without  the  consent  Swringfowign 
of  the  King,  or  contracting  with  it  any  other  engagement  which  sub-  AmOToTi!t 
jects  the  party  to  an  influence  or  control  inconsistent  with  the  alle-  common  law. 
giance  due  to  our  own  sovereign,  is,  at  common  law,  a  high  misde- 
meanor, and  punishable  accordingly,  (a)    Indeed  it  is  considered  as 
so  high  an  offence  to  prefer  the  interest  of  a  foreign  state  to  that  of 
our  own,  that  any  act  is  criminal  which  may  but  incline  a  man  to  do 
so;  as  to  receive  a  pension  from  a  foreign  prince  without  the  leave 
of  the  kinpj.  (£) 

But  with  respect  to  serving,  or  procuring  others  to  serve,  foreign  3  Jac.  I,  c.  4f 
states,  provisions  have  been  made  bj  several  statutes.    The  3  Jac.  1,  ^j^^ing 
c.  4,  s.  18,  enacts,  that  "every  subject  of  this  realm  that  shall  go  or  out  of  the 
pass  out  of  this  realm  to  serve  any  foreign  prince,  state,  or  potentate,  J®'1™!0  wrf* 
or  shall  pass  over  the  seas,  and  shall  voluntarily  serve  any  such  foreign     **'      ny' 
prince,  state,  or  potentate,  not  having  before  his  going  taken  the 
oath  of  obedience,  (c)  shall  be  a  felon/'    The  nineteenth  section  of 
the  statute  enacts,  that  "  if  anv  gentleman  or  person  of  higher  de- 
gree, or  any  person  which  hath  borne,  or  shall  bear  any  office,  or 
place  of  captain,  lieutenant,  or  any  other  place,  chaise,  or  office,  in 
camp,  army,  or  company  of  soldiers,  or  conductor  of  soldiers,  shall 
after  go  or  pass  voluntarily  out  of  this  realm  to  serve  any  such  foreign 
prince,  state,  or  potentate,  or  shall  voluntarily  serve  any  such  prince, 
state,  or  potentate,  before  that  he  and  they  shall  become  bound  by 
obligation,  with  two  sureties,  &&,"  with  a  condition,  to  the  effect  that 
he  will  not  be  reconciled  to  the  see  of  Rome,  nor  enter  into  any  con- 
spiracy against  the  King(as  particularly  set  forth  in  the  act)  "he  shall 
be  a  felon." 

Upon  the  construction  of  this  statute  it  has  been  considered,  that  Construction, 
if  a  party  go  out  of  the  realm  with  intent  to  serve  a  foreign  state, 
although  there  be  no  service  in  fact ;  or  if  a  party  do  actually  so 
serve,  though  he  did  not  go  over  for  that  purpose,  but  upon  some 
other  occasion,  it  will  be  within  the  statute,  (d) 

The  trial  of  an  offence  against  this  statute  is  to  be  where  the  TriaL 
offence  is  committed,  which  is  at  the  place  where  the  party  passed 
out  of  the  kingdom,  (e) 

The  statute  59  Geo.  3,  c.  69,  reciting  that  the  enlistment  or  en-  69  Geo.  3, 
gagement  of  his  Majesty's  subjects  to  serve  in  war  in  foreign  service,  JjjS^^j^g 

(a)  1  East,  P.  C.  c.  2,  s.  23,  p.  81.     4  Sera.  1,  c.  8,  s.  2,  and  new  oaths  of  alle- 

Hac  Com.  122.  giance    and   supremacy   enjoined   in    hs 

(ft)  1  Hawk.  P.  C.  c  22,  s.  3.    4  Blac.  room. 

Com.  121.    3  Inst.  144.  (d)  3  Inst  80.  1  East,  P.  C.  c  2,  a.  23, 

(c)  The  oath  is  set  forth  in  the  act,  but  it  p.  82. 

has  been  since  taken  away  by  1  W.  and  M.  (e)  3  Inst  80.    3  Jac.  1,  a  4,8. 36. 
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Majesty  enlist-  without  his  Majesty's  license ;  and  the  fitting  out,  and  equipping^ 
jnf  to  enEf  or  an(^  anning  of  vessels  by  his  Majesty's  subjects,  without  his  Majesty's 
serve  in  foreign  license,  for  warlike  operations  in  or  against  the  dominions  or  territo- 
serrice,oren-  ries  of  any  foreign  prince,  state,  &c,  or  against  the  ships,  goods,  or 
n^a^foreign  merchandize,  of  any  foreign  prince,  state,  &c,  might  be  prejudicial 
country  with  to,  and  tend  to  endanger  the  peace  and  welfare  of  this  kingdom,  re- 
intent  to  en-  peals  the  statutes,  9  Geo.  2,  c  30,  and  29  Geo.  2,  c  17,  and  also  the 
ontl^ie?  two  kkh  statutes,  11  Geo.  2,  and  19  Geo.  2;  and  then  enacts,  that 
&c. ;  and  any  "  if  any  natural  born  subject  of  his  Majesty,  his  heirs  and  successors, 
person  pro-  without  the  leave  or  license  of  his  Majesty,  &c.,  for  that  purpose  first 
tmptLig  to"  h*d  an^  obtained  under  the  sign  manual  of  his  Majesty,  his  heirs  or 
procure  others  successors,  or  signified  by  order  in  council,  or  by  proclamation  of  his 
^Ji?^  &C*'  ^aJesty»  ^is  keirs  or  successors,  shall  take  or  accept,  or  shall  agree  to 
*  take  or  accept,  any  military  commission,  or  shall  otherwise  enter 

into  the  military  service  as  a  commissioned  or  non-commissioned 
officer,  or  shall  enlist  or  enter  himself  to  enlist,  or  shall  agree  to  en- 
list or  to  enter  himself  to  serve  as  a  soldier,  or  to  be  employed  or 
shall  serve  in  any  warlike  or  military  operation,  in  the  service  of,  or 
for,  or  under,  or  in  aid  of,  any  foreign  prince,  state,  potentate,  colony, 
province,  or  part  of  any  province  or  people,  or  of  any  person  or  per- 
sons exercising,  or  assuming  to  exercise,  the  powers  of  government 
in  or  over  any  foreign  country,  colony,  province,  or  part  of  any  pro- 
vince, or  people,  either  as  an  officer  or  soldier,  or  in  any  other  mili- 
tary capacity ;  or  if  any  natural  born  subject  of  his  Majesty  shall, 
without   such   leave  or  license  as  aforesaid,  accept,  or   agree   to 
take  or  accept,  any  commission,  warrant,  or  appointment,  as  an 
officer,  or  shall  enlist  or  enter  himself,  or  shall  agree  to  enlist  or 
enter  himself,  to  serve  as  a  sailor  or  marine,  or  to  be  employed  or 
engaged,  or  shall  serve  in  and  on  board  any  ship  or  vessel  of  war, 
or  in  and  on  board  any  ship  or  vessel  used  or  fitted  out,  or  equipped 
or  intended  to  be  used  for  any  warlike  purpose,  in  the  service  of,  or 
for,  or  under,  or  in  aid  of,  any  foreign  power,  prince,  state,  potentate, 
colony,  province,  or  part  of  any  province,  or  people,  or  of  any  person 
or  persons  exercising,  or  assuming  to  exercise,  the  powers  of  govern- 
ment in  or  over  any  foreign  country,  colony,  province,  or  part  of  any 
province,  or  people;  or  if  any  natural  born  subject  of  his  Majesty 
shall,  without  such  leave  and  license  as  aforesaid,  engage,  contract, 
or  agree  to  go,  or  shall  go  to  any  foreign  state,  country,  colony,  pro- 
vince, or  part  of  any  province,  or  to  any  place  beyond  the  seas,  with 
an  intent  or  in  order  to  enlist,  or  enter  himself  to  serve,  or  with  in- 
tent to  serve,  in  any  warlike  or  miltary  operation  whatever,  whether 
by  land  or  by  sea,  in  the  service  of,  or  for,  or  under,  or  in  aid  of  any 
foreign  prince,  state,  potentate,  colony,  province,  or  part  of  any  pro- 
vince, or  people,  or  in  the  service  of,  or  for,  or  under,  or  in  aid  o£ 
any  person  or  persons  exercising,  or  assuming  to  exercise,  the  powers 
of  government  in  or  over  any  foreign  country,  colony,  province,  or 
part  of  any  province,  or  people,  either  as  an  officer  or  a  soldier,  or  in 
any  other  military  capacity,  or  as  an  officer,  or  sailor,  or  marine,  in 
any  such  ship  or  vessel  as  aforesaid,  although  no  enlisting  money,  or 
pay,  or  reward,  shall  have  been,  or  shall  be,  in  any  or  either  of  the 
cases  aforesaid,  actually  paid  to  or  received  by  him,  or  by  any  person 
to  or  for  his  use  or  benefit ;  or  if  any  person  whatever,  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  in  any  part  of  his 
Majesty's  dominions  elsewhere,  or  in  any  country,  colony,  settlement, 
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island,  or  place,  belonging  to  or  subject  to  his  Majesty,  shall  hire, 
retain,  engage,  or  procure,  or  shall  attempt  or  endeavour  to  hire,  re- 
tain, engage,  or  procure,  any  person  or  persons  whatever  to  enlist, 
or  to  enter  or  engage  to  enlist,  or  to  serve  or  to  be  employed  in  any 
such  service  or  employment  as  aforesaid,  as  an  officer,  solaier,  sailor, 
or  marine,  either  in  land  or  sea  service,  for,  or  under,  or  in  aid  of, 
any  foreign  prince,  state,  potentate,  colony,  province,  or  any  part  of 
any  province,  or  people,  or  for,  or  under,  or  in  aid  of,  any  person  or 
persons  exercising,  or  assuming  to  exercise,  any  powers  ot  govern- 
ment as  aforesaid ;  or  to  go,  or  to  agree  to  go,  or  embark,  from  any 
part  of  his  Majesty's  dominions,  for  the  purpose  or  with  intent  to  be 
00  enlisted,  entered,  engaged,  or  employed,  as  aforesaid,  whether  any 
enlisting  money,  pay,  or  reward,  shall  have  been,  or  shall  be,  actually 
given  or  received  or  not ;  in  any  or  either  of  such  cases,  every  person 
so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
being  convicted  thereof,  upon  any  information  or  indictment,  shall  be 
punishable  by  fine  and  imprisonment,  or  either  of  them,  at  the  discre- 
tion of  the  Court  before  which  such  offender  shall  be  convicted.^/) 

Sea  7  enacts,  that  "  if  any  person  within  any  part  of  his  Majesty's  An*  person 
dominions  beyond  the  seas,  shall,  without  the  leave  and  license  of  w,™0,It  K:  _ 
his  Majesty  for  that  purpose,  first  had  and  obtained  as  aforesaid,  pnigf  &£^£ 
equip,  furnish,  fit  out,  or  arm,  or  attempt  or  endeavour  to  equip,  procuring  to 
furnish,  fit  out,  or  arm,  or  procure  to  be  equipped,  furnished,  fitted  a^J^Jffjel 
out,  or  armed,  or  shall  knowingly  aid,  assist,  or  be  concerned  in  the  with  intent 
equipping,  furnishing,  fitting  out,  or  arming  of,  any  ship  or  vessel,  that  it  shall  be 
with  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  fJ^P107*1  m 

•  r  r  .*\.  AtAr*i»  the  service  of 

the  service  of  any  foreign  prince,  state,  or  potentate,  or  of  any  anv  foreign 
foreign  colony,  province,  or  part  of  any  province,  or  people,  or  of  prince,  &c  or 
any  person  or  persons  exercising,  or  assuming  to  exercise,  any  a^an^n&c"' 
powers  of  government  in  or  over  any  foreign  state,  colony,  province,  prince,  &cf, 
or  part  of  any  province,  or  people,  as  a  transport  or  store  ship,  or  with  whom  his 
witn  intent  to  cruize  or  commit  hostilities  against  any  prince,  state,  z!??*!!*!^ 

*     *  *  •     *  ^         u-     *  -*i*        c      J        •       '     ..  '   not  be  at  w 

or  potentate,  or  against  the  subjects  or  citizens  ot  any  pnnce,  state,  guilty  of  a 
or  potentate,  or  against  the  persons  exercising,  or  assuming  to  exer-  misdemeanor, 
cise,  the  powers  of  government  in  any  colony,  province,  or  part  of 
any  province,  or  country,  or  against  the  inhabitants  of  any  foreign 
colony,  province,  or  part  of  any  province,  or  country,  with  whom  his 
Majesty  shall  not  then  be  at  war ;  or  shall,  within  tne  United  King- 
dom, or  any  of  his  Majesty's  dominions,  or  in  any  settlement,  colony, 
territory,  island,  or  place,  belonging  or  subject  to  his  Majesty,  issue 
or  deliver  any  commission  for  any  ship  or  vessel,  to  the  intent  that 
such  ship  or  vessel  shall  be  employed  as  aforesaid ;  every  such  per- 
son so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof  upon  any  information  or  indictment,  be 
punished  by  fine  and  imprisonment,  or  either  of  them,  at  the  discre- 


any  part  of  his  Ma-  T^*0*  UcenM 
jesty*8  dominions  beyond  the  seas,  without  the  leave  and  license  of  proOTrimf tobe 
his  Majesty  for  that  purpose,  first  had  and  obtained  as  aforesaid,  mcreased,  the 

warlike  force 
(/)  Sec-  3  contains  a  proviso,  excepting      specified.  of  anv  ship, 

persons  from  the  operation  of  the  act  who  (g)  And  the  ship,  with  the  tackle,  Sec,  is   &£•> *■  the  atfw 

shall  have  enlisted,  &c.  or  procured  others      to  be  forfeited,  ana  may  be  seized  by  tho 
$o  enlist,  &c.    before  the  time  therein      officers  of  excise,  &c,s.  7. 
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shall,  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by 
changing  those  on  board  for  other  guns,  or  by  the  addition  of  any 
equipment  for  war,  increase  or  augment,  or  procure  to  be  increased 
or  augmented,  or  shall  be  knowingly  concerned  in  increasing  or  aug- 
menting the  warlike  force  of  any  snip,  or  vessel  of  war,  or  cruizer,  or 
other  armed  vessel,  which  at  the  time  of  her  arrival  in  any  part  of 
the  United  Kingdom,  or  any  of  his  Majesty's  dominions,  was  a  ship 
of  war,  cruizer,  or  armed  vessel,  in  the  service  of  any  foreign  prince, 
state,  or  potentate,  or  of  any  person  or.  persons  exercising,  or  as- 
suming to  exercise  any  powers  of  government  in  or  over  any  colony, 
province,  or  part  of  any  province  or  people  belonging  to  the  subjects 
of  any  such  prince,  state,  or  potentate,  or  to  the  inhabitants  of  any 
colony,  province,  or  part  of  any  province  or  country  under  the  con- 
trol of  any  person  or  persons  so  exercising,  or  assuming  to  exercise 
the  powers  of  government,  every  such  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  being  convicted 
thereof  upon  any  information  or  indictment,  be  punished  by  fine 
and  imprisonment,  or  either  of  them,  at  the  discretion  of  the  Court 
before  which  such  offender  shall  be  convicted" 

Any  justice  of  peace  residing  at  or  near  any  port  or  place  within 
the  United  Kingdom,  where  any  offence  made  punishable  by  this 
act  as  a  misdemeanor  shall  be  committed,  may  issue  his  warrant 
for  the  apprehension  of  the  offender,  to  bring  him  before  the  same  or 
any  other  justice,  who  may  commit  unless  bail  is  given.  (A) 

It  is  further  enacted,  that  all  such  offences  as  snail  be  committed 
within  that  part  of  the  United  Kingdom  called  England,  shall  be 
tried  in  the  Court  of  King's  Bench  at  Westminster,  and  the  venue 
laid  at  Westminster,  or  at  the  assizes,  or  session  of  oyer  and  terminer 
and  gaol  delivery,  or  at  any  quarter  or  general  sessions  of  the  peace 
for  the  county  or  place  where  the  offence  was  committed ;  that  when 
committed  in  Ireland  they  shall  be  prosecuted  in  the  Court  of  King's 
Bench  at  Dublin,  and  the  venue  tnere  laid,  or  at  any  assizes,  &c, 
for  the  county  or  place  where  the  offence  was  committed ;  and  when 
committed  in  Scotland  that  they  shall  be  prosecuted  in  the  Court  of 
Justiciary,  or  any  other  court  competent  to  try  criminal  offences 
committed  within  the  county,  &c,  within  which  the  offence  was 
committed.  (») 

The  statute  also  provides  for  the  apprehension  of  offenders, 
when  the  offence  shall  have  been  committed  out  of  the  United 
Kingdom,  and  for  their  trial  in  any  superior  Court  of  his  Majesty's 
dominions  competent  to  try,  and  having  jurisdiction  to  try  criminal 
offences,  at  the  place  where  die  offence  shall  have  been  committed,  (j) 
And  with  respect  to  offences  committed  out  of  the  United  Kingdom, 
the  ninth  section  enacts,  that  they  may  be  prosecuted  in  the  Court 
of  King's  Bench  at  Westminster,  the  venue  being  laid  at  West- 
minster, in  the  county  of  Middlesex,  (A) 

The  Mutiny  Acty  3  Vict  c  6,  s.  25,  enacts  "  that  any  person  who 

% 


[h)  Sect.  4. 
JO  Ibid. 

0)lbid. 

(A)  By  s.  5,  vessels  with  persons  on  board 
engaged  in  foreign  service  may  be  detained 
in  any  part  of  bis  Majesty's  dominions,  in- 
formation  being  laid  upon  oath.  By  s.  6  a 
penalty  is  imposed  on  masters  of  vessels, 


&c.  knowingly  taking  on  board  persons 
enlisted  contrary  to  the  act.  But  by  s.  12 
the  penalties  of  the  act  are  not  to  extend  to 
any  person  entering  into  the  service  of  any 
prince,  &c,  in  Asia,  with  leave  from  the 
Governor-General  in  Council,  &c,  at 
Bengal. 
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shall  in  any  port  of  her  Majesty's  dominions,  directly  or  indirectly  per-  *<  36*  Pmom 
made  any  soldier  to  desert,  shall  suffer  such  punishment  by  fine  or  im-  SlJi^fjf  ^ 
prisonment,orboth,  as  the  Court  before  which  the  conviction  may  take  sert,tobepu- 

eice  shall  adjudge ;  and  every  person,  who  shall  assist  any  deserter,  ratad  by  fine 
owing  him  to  be  such,  in  deserting  or  concealing  himself  shall  for-  SJJPJJ^J^ 
feit  for  every  such  offence  the  sum  of  twenty  pounds."  °r 

It  may  be  observed,  though  not  strictly  applicable  to  the  subject  of  vMm&uko* 
this  chapter,  that  disobedience  to  the  King's  letter  to  a  subject  com-  to  the  king's 
mandinghim  to  return  from  beyond  the  seas,  or  to  the  King's  writ  of  """"p*  *> 
ne  exeat  regno,  commanding  a  subject  to  stay  at  home,  is  a  high  JJ^h^l 
misprision  and  contempt  (I)    And  it  is  also  a  high  offence  to  rerase  or  to  refine  to 
to  assist  the  King  for  tne  good  of  the  public,  either  in  councils,  by  ?">*  JK*5"* 
advice,  if  called  upon,  or  in  his  wars  by  personal  service  for  the  de-  ^oaBcd  °* 
fence  of  the  realm  against  a  rebellion  or  invasion :  (m)  under  which 
class  may  be  ranked  the  neglecting  to  join  the  posse  comitates,  or 
power  of  the  county,  being  thereunto  required  by  the  sheriff  or  jus- 
tices; according  to  ihe  statute  2  Henry  5,  c.  8,  which  is  a  duty  in- 
cumbent upon  all  that  are  fifteen  years  of  age,  under  the  degree  of 
nobility,  and  able  to  travel  (») 

(O  4  BUc.  Con.  122.    And  if  the  a  22,*  4. 
■abject  neglects  to  return  from  beyond  the         (m)  I  Hawk.  P.  C.  e.  22,1.2. 
seas,  when  commanded,  his  lands  shall  be         (»)  4  Blac  Com.  122.    Lamb.  Eh\  315. 
till  he  does  return,  1  Hawk.  P.  C. 
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CHAPTER  THE  SEVENTH. 

OF  SEDUCING  SOLDIERS  AND  SAILORS  TO  DESERT  OR  MUTINY. 

37  Geo.  3*  e.  In  consequence  of  the  attempts  of  evil  disposed  persons  by  the 
7°WknUCil1*  publication  of  written  or  printed  papers,  and  by  malicious  and  ad- 
sailors  felony,  vised  speaking,  to  seduce  soldiers  and  sailors  from  their  duty  and 
allegiance  to  his  Majesty,  the  37  Geo.  3,  c.  70,  was  passed,  enacting 
"  that  any  person  who  shall  maliciously  and  advisedly  endeavour 
to  seduce  any  person  or  persons  serving  in  his  Majesty's  forces  by- 
sea  or  land,  from  his  or  their  duty  and  allegiance  to  his  Majesty,  or 
to  incite  or  stir  up  any  such  person  or  persons  to  commit  any  act  of 
mutiny,  or  to  make,  or  endeavour  to  make,  any  mutinous  assembly, 
or  to  commit  any  traitorous  or  mutinous  practice  whatsoever,  shall, 
on  being  legally  convicted  of  such  offence,  be  adjudged  guilty  of 
felony,  and  shall  suffer  death,  as  in  cases  of  felony,  without  benefit 
of  cleigy."  (o)  The  third  section  of  the  act  provides,  that  any  per- 
son tried,  acquitted,  or  convicted,  of  any  offence  against  this  act, 
shall  not  be  liable  to  be  prosecuted  again  for  the  same  offence  or 
fact,  as  high  treason,  or  misprision  of  high  treason ;  and  that  nothing 
in  the  act  contained  shall  prevent  the  trial  of  any  pesson  who  has 
not  been  tried  for  an  offence  against  this  act  from  being  tried  for 
the  same  as  high  treason,  or  misprision  of  high  treason.  And  it  is 
Trial  provided  by  the  second  section,  that  any  offence  against  this  act, 

whether  committed  on  the  high  seas  or  in  England,  may  be  pro- 
secuted and  tried  before  any  court  of  oyer  and  terminer,  or  gaol 
delivery,  for  any  county  in  England,  as  if  the  said  offence  had  been 
therein  committed. 
pun5diment  The  1  Vict,  c  91,  s.  1,  after  reciting  this  act,  provides,  "  that  if 

tnngportatiofr  any  person  shall,"  after  the  1st  of  October,  1837,  "  be  convicted  of 
for  life,  &c.  any  of  the  offences  hereinbefore  mentioned,  such  person  shall  not 
suffer  death  or  have  sentence  of  death  awarded  against  him  or  her 
for  the  same,  but  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  the  natural  life  of  such 
person,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  three  years." 
Offence*  Sec.  2  enacts,  "  that  in  awarding  the  punishment  of  imprison* 

punishable  by    ment  for  any  offence  punishable  under  this  act,  it  shall  be  lawful 
imprisonment.    fQT  ^  Qourt  to  ^qq^  8UCh  imprisonment  to  be  with  or  without  hard 

labour  in  the  common  gaol  or  nouse  of  correction,  and  also  to  direct 
that  the  offender  shall  be  kept  in  solitary  confinement  for  any  portion 
or  portions  of  such  imprisonment,  or  of  such  imprisonment  with 
hara  labour,  not  exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year,  as  to  the  Court  in  its  dis- 
cretion shall  seem  meet" 

It  was  decided  that  a  sailor  in  a  sick  hospital  where  he  had  been 
for  thirty  days,  and  who  therefore  was  not  entitled  to  pay,  nor  liable 

(o)  The  act  contains  no  provision  for  the  as  principals  in  the  first  degree,  the  latter 

punishment  of  principals  in  the  second  de-  under  the  7  &  8  G.  4,  c.  28,  s.  8  &  9,  and 

gree  and  accessories ;  they  are,  therefore,  1  Vict  c  90,  8.  5*  see  note  (<),  ante,  p.  65. 
punishable,  the  former  in  the  same  manner 
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for  what  he  then  did  to  answer  before  a  court  martial,  was  never- 
theless a  person  serving  in  his  Majesty's  forces  by  sea  within  this 
statute,  so  as  to  make  tne  seducing  him  an  offence  within  its  pro- 
visions. (  p) 

An  indictment  upon  this  statute  need  not  set  out  the  means  used  Indictment, 
for  seducing  the  soldier  from  his  duty  and  allegiance ;  and  it  need 
not  aver  that  the  prisoner  knew  the  person  endeavoured  to  be  seduced 
to  be  a  soldier.  It  seems  also  that  a  double  act,  namely,  that  the 
prisoner  endeavoured  to  incite  a  soldier  to  commit  mutiny,  and  also 
to  commit  traitorous  and  mutinous  practices,  may  be  charged  in 
one  count  of  the  indictment  (q) 

The  37  Geo.  3,  c.  70,  was  only  temporary :  but,  after  having 
been  continued  from  time  to  time  by  different  statutes,  was  made 
perpetual  (together  with  an  act  upon  the  same  subject,  passed  at  the 
same  time  in  the  parliament  of  Ireland,)  by  the  57  Geo.  3,  c.  7. 

By  the  1  Geo.  1,  c  47,  persons  persuading  or  procuring  soldiers 
to  desert  are  subjected  to  a  penalty,  and  under  certain  circumstances 
to  imprisonment ;  and  the  Mutiny  Act,  3  Vict  c  6,  s.  25,  subjects 
persons  so  offending  to  punishment  by  fine  or  imprisonment,  or 
both,  (r) 

The  1  Geo.  1,  c  47,  enacts,  that  if  any  person  (other  than  en-  i  Geo.  I,  c.  47, 
listed  soldiers,  against  whom  it  is  stated  sufficient  remedy  was  already  persons  per- 
provided  by  law,)  shall,  in  Great  Britain,  Ireland,  Jersey,  or  Guern-  ^J^^'^  di- 
sey,  persuade  or  procure  any  soldier  to  desert,  he  shall  forfeit  40/1,  sert,  liable  to 
to  be  recovered  by  any  informer;  and  if  he  has  not  property  to  that  penalty  and 
amount,  or  from  the  heinous  circumstances  of  the  crime  it  shall  be  mPni011infll1*' 
thought  proper,  the  Court  before  whom  he  is  convicted  shall  im- 
prison him,  not  exceeding  six  months,  (s)  • 

With  respect  to  the  consequences  to  the  party  deserting,  it  may  Consequences 
be  observed,  that  desertion  in  time  of  war  was  made  a  capital  crime  of  desertion  to 
by  18  Hen.  6,  c  19,  enforced  by  2  &  3  Edw.  6,  c.  2,  s.  6,  repealed  £j£*yd"" 
as  to  the  felony  by  1  M.  sess.  1,  c.  1,  revived  by  4  &  5  Ph.  and  M., 
c  3,  &  9,  ana  extended  to  mariners  and  gunners  by  5  Eliz.  c.  5,  9 
a.  27.  But  these  statutes  are  now  fallen  into  disuse,  as  well  on 
account  of  the  manner  of  retaining  soldiers  therein  referred  to  being 
no  longer  adopted,  as  because,  since  the  annual  acts  for  punishing 
mutiny  and  desertion,  a  more  compendious  and  convenient  system 
of  military  coercion  has  obtained,  (t)  The  Mutiny  Act,  3  Vict  c  6, 
s.  1,  reciting  "  that  no  man  can  be  forejudged  of  life  or  limb,  or  sub- 
jected in  time  of  peace  to  any  kind  of  punishment  within  this  realm, 
by  martial  law,  or  in  any  other  manner  than  by  the  judgment  of  his 
peers,  and  according  to  the  known  and  established  laws  of  the  realm ; 
yet  that  nevertheless,  it  being  requisite  for  retaining  the  forces  in 
their  duty  that  an  exact  discipline  be  observed,  and  that  soldiers 
who  shall  mutiny,  or  stir  up  sedition,  or  desert,  be  brought  to  more 
exemplary  and  speedy  punishment  than  the  usual  form  of  the  law 
wiD  allow,"  enacts,  that  if  any  officer  or  soldier  shall,  during  the 
continuance  of  the  act,  commit  any  of  the  offences  therein  enume- 
rated, amongst  which  is  desertion,  the  offender  shall  suffer  death,  or 
jauch  other  punishment  as  shall  be  awarded  by  a  court  martial. 

(p)  Bex  «.  Tierney,   Mich.   T.   1804.  (r)  Sec  the  section,  ante,?.  90,91. 

Rom.  &  By.  74.  (»)  The  punishment  of  pillory  was  also 

(«)  Fuller's  case,  2  Leach,  790.     1  East,  added,  but  that  is  abolished  by  the  56  6.  3, 

P.G.C  2,  s.  33,  p.  92.    1  Bos.  &  PuL  c  138,  and  the  7  W.  4,  and  1  Vict  c  23. 
J*a  (0  1  East,  P.  C.  c.  2,  s,  34,  p.  93. 
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CHAPTER  THE  EIGHTH. 

OF  PIRACY. 

In  treating  shortly  of  this  offence,  we  may  consider,  L  Of  piracy 
at  common  law,  and  by  statutes.  IL  Of  the  places  in  which  the 
offence  may  be  committed  IIL  Of  the  court  oy  which  it  may  be 
tried. 

SECT.  L 
Of  Piracy  at  Common  Law,  and  by  Statutes. 

Piracy  at  com-  The  offence  of  piracy  at  common  law  consists  in  committing  those 
mon  law.  acts  of  robbery  and  depredation  upon  the  high  seas,  which,  if  com* 

mitted  upon  land,  would  have  amounted  to  felony  there,  (a)    But  it 
is  no  felony  at  common  law,  and  it  was  only  punishable  by  the  civil 
law  before  the  statute  28  Hen.  8,  c.  15 ;  ana  this  statute,  though  it 
makes  the  offence  capital,  and  provides  for  the  trial  of  it  according 
to  the  course  of  the  common  law,  by  the  King's  special  commission, 
does  not  make  it  a  felony ;  therefore,  a  pardon  of  all  felonies  gene- 
rally does  not  extend  to  it  (b) 
Piracy  by  sta-       The  offence  of  piracy  is  also  provided  against  by  the  enactments 
tutcs  li  &  12   of  several  statutes.    The  11  &  12  Wm.  3,  c  7,  s.  8,  enacts,  "  that  if 
a.  cT  at  to^acta   an7  °^  ^  Maj^t/8  natural  born  subjects,  or  denizens  of  this  king- 
done  under  the  dom,  shall  commit  any  piracy  or  robbery,  or  any  act  of  hostility 
commission  sf    against  others  his  Majesty's  subjects,  upon  the  sea.  under  odour  of 
AnTiToeT  ^y  commission  from  any  foreign  prroce  or  state,  or  pretence  of 
2,  c.  30,  as  to    authority  from  any  person  whatsoever,  such  offender  and  offender* 
P*r*cy  com-      shall  be  deemed,  adjudged,  and  taken  to  be  pirates,  felons,  and  rob- 
« enemy's*     hers;"  and  being  auly  convicted  there6f,  according  to  that  act,  or 
commission.      the  statute  28  Hen,  8,  c.  15,  shall  suffer  such  pains  of  death,  (c)  and 
loss  of  lands,  goods,  and  chattels,  as  pirates,  &e.  upon  the  seas  oupht 
to  suffer.    And  the  18  Geo.  2,  c.  30,  enacts,  "  that  all  persons  being 
natural  born  subjects  or  denizens  of  his  Majesty,  who  during  any 
war  shall  commit  any  hostilities  upon  the  sea,  or  in  any  haven,  river, 
creek,  or  place,  where  the  admiral  or  admirals  have  power,  autho- 
rity, or  jurisdiction,  against  his  Majesty's  subjects,  by  virtue  or  under 
colour  of  any  commission  from  any  of  his  Majesty's  enemies,  or  shall 
be  any  other  ways  adherent,  or  giving  aid  or  comfort  to  his  Majesty's 
enemies  upon  the  sea,  or  in  any  haven,  river,  creek,  or  place,  where 

(a)  1  Hawk.  P.  C.  c  37,  s.  4.   4Blac.  blood,  at  least  where  the  conviction  is  before 

Com.  72.   2  East,  P.  C.  c  17,  s.  3,  p.  the  Admiralty  jurisdiction;    though   the 

796.  contrary  is  hofden  by  considerable  authority 

(6)  1  Hawk.  P.  C.  c.  37,  s.  13.   3  Inst,  upon  attainder  before  commissioners,  under 

112.    Co.  Litt  391.    Moor,  746.  2  East,  the  statute  of  Hen.  8. 
P.  C.c.  17,  s.  3,  p.  796,  where  it  is  said  that  (c)  Repealed  by  1  Vict,  c,  88,  s.  1.   Sew 

the  offence  does  not  extend  to  corruption  of  s.  2,  &c«»  potty  p.  96. 
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the  admiral  or  admirals  have  power,  authority,  or  jurisdiction,  may 
be  tried  as  pirates,  felons,  ana  robbers  in  the  said  court  of  Admi- 
ralty, on  ship-board,  or  upon  the  land,  in  the  same  manner  as  persons 
guilty  of  piracy,  felony,  and  robbery,  are  by  the  said  act  (c)  directed 
to  be  tried;  and  such  persons  being  upon  such  trial  convicted 
thereof,  shall  suffer  such  pains  of  death,  (a)  loss  of  lands,  &c.  as  any 
other  pirates,  felons,  and  robbers,  ought,  by  virtue  of  the  statute  11 
&  12  Wm.  3,  c  7,  or  any  other  act,  to  sufler."  (e) 

The  11  &  12  Wm.  3,  c  7,  s.  9,  enacts,  "  that  if  any  commander  Commanders, 
or  master  of  any  ship,  or  any  seaman  or  maririkr,  shall,  in  any  place  8ean!ei,»  &c-» 
where  the  admiral  hath  jurisdiction,  betray  his  trust,  and  turn  pirate,  with  ship*©? 
enemy,  or  rebel;  and  piratically  and  feloniously  run  away  with  his  cargo,  &c.» 
or  their  ship  or  ships,  or  any  barge,  boat,  ordnance,  ammunition,  *]2J|Si*to 
goods  or  merchandize ;  or  yield  them  up  voluntarily  to  any  pirate ;  pirates,  o/ 
or  shall  bring  any  seducing  message  from  any  pirate,  enemy,  or  confederating 
rebel ;  or  consult,  combine,  or  confederate  with,  or  attempt  or  endea-  JS^SL'*. 
vour  to  corrupt  any  commander,  master,  officer,  or  mariner,  to  yield  corruptee 
up  or  run  away  with  any  ship,  goods  or  merchandizes,  or  turn  pirates,  crew,  &c,  and 
or  go  over  to  pirates ;  or  if  any  person  shall  lay  violent  hands  on  {£reo^  put~ 
his  commander,  whereby  to  hinder  him  from  fighting  in  defence  of  upon  the 
his  ship,  and  goods  committed  to  his  trust,  (/)  or  shall  confine  his  commander. 
master,  or  make  or  endeavour  to  make  a  revolt  in  the  ship,  he  shall 
be  adjudged,  deemed,  and  taken  to  be  a  pirate,  felon,  and  robber, 
and  being  convicted  thereof  according  to  the  direction  of  this  act, 
shall  suffer  death  (d)  and  loss  of  lands,  goods,  and  chattels,  as 
pirates,  felons,  and  robbers  upon  the  seas,  ought  to  suffer." 

By  the  8  Geo.  1,  c.  24,  &  1,  "  in  case  any  person  or  persons  be-  Forcibly  en- 
longing  to  any  ship  or  vessel  whatsoever,  upon  meeting  any  merchant  JjJJjJ* £f£ 
ship  or  vessel  on  the  high  seas,  or  in  any  port,  haven,  or  creek  what-  and  destroying 
soever,  shall  forcibly  board  or  enter  into  such  ship  or  vessel ;  and  goods,  8  Gfeo. 
though  they  do  not  seize  or  carry  off  such  ship  or  vessel,  shall  throw  ^Jfe^^  lf 
overboard  or  destroy  any  part  of  the  goods  or  merchandizes  belonging  petual  by  2 
to  such  ship  or  vessel ;  the  person  or  persons  guilty  thereof,  shall  in  ^eo-  ?» c.  28, 
all  respects  be  deemed  and  punished  as  pirates  as  aforesaid."  ** 

The  8  Geo.  1,  c  24,  s.  1,  enacts  also,  "  that  if  any  commander  or  Trading  with 
master  of  any  ship  or  vessel,  or  any  other  person  or  persons,  shall  PPJ*68*  *£*" 
anywise  trade  with  any  pirate  by  truck,  barter,  exchange,  or  in  any  with  unmuni- 
other  manner,  or  shall  furnish  any  pirate,  felon,  or  robber  upon  the  tion,  &a,oom- 
seas,  with  any  ammunition,  provision,  or  stores  of  any  kind ;  or  shall  Jj^^dSn**" 
fit  out  any  ship  or  vessel  knowingly,  and  with  a  design  to  trade  with,  with  them; 
or  supply,  or  correspond  with  any  pirate,  felon,  or  robber  upon  the  &c.,  8  Geo.  l, 
seas ;  or  if  any  person  or  persons  shall  any  ways  consult,  combine,  *  24»  *• 1# 
confederate,  or  correspond  with  any  pirate,  felon,  or  robber  on  the 
seas,  knowing  him  to  be  guilty  of  any  such  piracy,  felony,  or  rob- 
bery, every  such  offender  and  offenders  shall  be  deemed  and  ad- 

(«)H&  12W.8,c.  7. 

(d)  Repealed  by  1  Vict  c  88,  s.  1.  See 
s.  2,  6tc  post,  96. 

(e)  Sec  2  contains  a  proviso  that  any 
person  tried  and  acquitted,  or  convicted 
according  to  the  act,  shall  not  be  liable  to 
be  indicted,  &c,  again  in  Great  Britain  or 
elsewhere,  for  the  same  crime  or  fact  as 
mgh  treason.  But  by  s.  3  the  act  is  not  to 
prevent  any  offender,  who  shall  not  be  tried 
according  thereto,  from  being  tried  for  high 


treason  within  this  realm,  according  to  the 
the  stat.  28  Hen.  8,  c.  15.  ' 

(/)  This  last  provision  is  similar  to  one 
in  the  22  &  23  Car.  2,  c  1 1,  s.  9,  which  is 
repealed  by  9  6.  4,  c.  31,  s.  1,  as  relates  to 
any  mariner  laving  violent  hands  on  his 
commander.  This  statute  of  Car.  2  con- 
tains also  some  provisions  as  to  yielding 
without  fighting,  and  as  to  mariners  declin- 
ing or  refusing  to  fight  and  defend  the  ship 
when  commanded  by  the  master. 
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Dealing  in 
•laves  on  the 
high  seas,  5 
Geo.  4,  c.  113. 


Punishment  of 
piracy  when 
murder  is  at- 
tempted. 


Persons  guilty 
of  piracy  to  be 
transported. 


Punishment  of 
accessories. 


Offences  pu- 
nishable by 
imprisonment 


judged  guilty  of  piracy,  felony,  and  robbery."  The  act  further 
provides,  that  every  offender  convicted  of  any  piracy,  felony,  or 
robbery,  by  virtue  of  the  act  shall  not  be  admitted  to  have  the 
benefit  of  clergy,  (g) 

By  a  late  statute  5  Geo.  4,  c.  113,  dealing  in  slaves  upon  the  high 
seas,  or  in  any  haven,  &c.  where  the  admiral  has  jurisdiction,  ex- 
cept as  by  that  act  is  permitted,  is  made  piracy,  felony,  and  robbery, 
and  the  offenders  made  punishable  as  pirates,  felons,  and  robbers 
upon  the  seas,  (A) 

By  the  1  Vict  c.  88,  (which  came  into  operation  on  the  1st  Octo- 
ber, 1837,)  (*)  so  much  of  the  28  H.  8,  c.  15,  11  &  12  Wm.  3,  c  7, 
4  Geo.  1,  c.  11,  s.  7,  8  Geo.  1,  c.  24  and  18  Geo.  2,  c.  30,  "  as 
relates  to  the  punishment  of  the  crime  of  piracy,  or  of  any  offence 
by  any  of  the  said  acts  declared  to  be  piracy,  or  of  accessories 
thereto  respectively,"  is  repealed. 

Sec.  2  enacts,  "  That  from  and  after  the  commencement  of  this 
act  whosoever,  with  intent  to  commit,  or  at  the  time  of  or  imme- 
diately before,  or  immediately  after  committing,  the  crime  of  piracy 
in  respect  of  any  ship  or  vessel,  shall  assault,  with  intent  to  murder, 
any  person  being  on  board  of  or  belonging  to  such  ship  or  vessel,  or 
shall  stab,  cut,  or  wound  any  such  person,  or  unlawfully  do  any  act 
by  which  the  life  of  such  person  may  be  endangered,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  suffer  death  as  a  felon." 

Sec.  3.  "  That  from  and  after  the  commencement  of  this  act 
whosoever  shall  be  convicted  of  any  offence  which  by  any  of  the 
acts  hereinbefore  referred  to  amounts  to  the  crime  of  piracy,  and  is 
thereby  made  punishable  with  death,  shall  be  liable,  at  the  discre- 
tion of  the  Court,  to  be  transported  beyond  the*seas  for  the  term 
of  the  natural  life  of  such  offender,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years." 

Sec.  4.  "  That  in  the  case  of  every  felony  punishable  under  this 
act,  every  principal  in  the  second  degree  and  every  accessory  before 
the  fact  shall  be  punishable  with  death  or  otherwise,  in  the  same 
manner  as  the  principal  in  the  first  degree  is  by  this  act  punishable ; 
and  every  accessory  after. the  fact  to  any  felony  punishable  under 
this  act  snail,  on  conviction,  be  liable  to  be  imprisoned  for  any  term 
not  exceeding  two  years."  (j) 

Sec.  5.  "  That  where  any  person  shall  be  convicted  of  any  offence 
punishable  under  this  act  for  which  imprisonment  may  be  awarded, 
it  shall  be  lawful  for  the  Court  to  sentence  the  offender  to  be  im- 
prisoned, or  imprisoned  and  kept  to  hard  labour,  in  the  common 
gaol  or  house  of  correction,  and  als^  to  direct  that  the  offender  shall 


(?)  Sec  4  (but  see  now  1  Vict  c.  88, 
post,  at  to  the  punishment),  and  by  sec.  2 
every  Teasel  fitted  out  to  trade,  &c,  with 
pirates,  and  also  the  goods  shall  be  for- 
feited, half  to  the  crown  and  half  to  the  in- 
former. Offenders  against  this  act  are  to 
be  tried  according  to  the  28  Hen.  8,  c  15, 
and  11  &  12  W.  3,  c.  7.  In  the  last  edition, 
the  32  G.  3,  c.  25,  s.  12,  was  here  inserted, 
but  as  that  act  was  only  to  continue  in  force 
during  the  then  war  with  France,  it  seems 
to  have  expired.  See  2  East,  P.  C.  c.  17, 
s.  7,  p.  801  n.  (a)  and  Crabb's  Index  to  the 


statutes,  C.  S.  G.  The  22  Geo.  3,  c  26> 
prohibits  ransoming  any  ship  belonging  to 
any  subject  of  his  Majesty,  or  goods  on 
board  the  same,  which  shall  be  captured  by 
the  subjects  of  any  state  at  war  with  his 
Majesty,  or  by  any  persons  committing 
hostilities  against  his  Majesty's  subjects. 

(A)  See  pott,  Chap,  xviii.  Of  dealing  in 
slaves. 

(i)  By  sec.  7. 

(J)  Sec.  6  provides  that  this  act  shall 
not  alter  the  provisions  of  the  5  &  6  W.  4, 
c.  98,  and  4  G.  4,  c.  64. 
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be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such 
imprisonment,  or  of  such  imprisonment  with  hard  labour,  not  ex- 
ceeding one  month  at  any  one  time,  and  not  exceeding  three  months 
in  any  one  year,  as  to  the  Court  in  its  discretion  shall  seem  meet  "(A) 

Prior  to  these  statutes  (except  the  statute  of  Hen.  8,)  several  mari-  Cues  of 
ners  on  board  a  ship  lying  near  the  Groyne  seized  the  captain,  he  not  piracy- 
agreeing  with  them ;  and,  having  put  nim  on  shore,  carried  away 
the  ship,  and  afterwards  committed  several  piracies.  This  force  upon 
the  captain,  and  the  carrying  away  the  ship,  which  was  explained 
by  the  use  of  it  afterwards,  was  adjudged  piracy ;  and  they  were 
executed.  (I).  But  in  a  subsequent  case  where  the  master  of  a 
vessel  loaded  goods  on  board  at  Rotterdam,  consigned  to  Malaga, 
which  he  caused  to  be  insured,  and  after  he  had  run  the  goods  on 
shore  in  England  the  ship  was  burned,  when  he  protested  both  the 
ship  and  cargo  as  burned,  with  intent  to  defraud  the  owner  and 
insurers ;  the  judges  of  the  common  law,  who  assisted  the  judges  of 
the  Admiralty,  directed  an  acquittal  upon  an  indictment  for  piracy 
and  stealing  the  goods ;  because,  being  only  a  breach  of  trust  and 
no  felony,  it  could  not  be  piracy  to  convert  tne  goods  in  a  fraudulent 
manner  until  the  special  trust  was  determined,  (m) 

It  has  been  decided  to  be  an  offence  within  the  11  &  12  Wm.  3,  Case  upon 
c  7,  s.  9,  to  make  a  revolt  in  a  ship,  or  to  endeavour  to  make  one,  J1  &  *2  Wm* 
though  die  object  was  not  to  run  away  with  the  ship,  or  to  commit  Making  a 
any  act   of  piracy,  but  to  force  the  captain  to  redress  supposed  revolt  m  a 
grievances.     The  prisoners  were  charged  by  the^  first  count  of  the  ■*""• 


(i)  This  statute  having  repealed  the 
punishment  of  piracy  at  common  law,  which 
was  before  punishable  by  the  28  Hen.  8,  a 
15,  s.  3,  with  death  without  benefit  of 
clergy,  a  difficulty  arises  as  to  what  is  now 
the  punishment  for  that  offence.  The  39 
G.  3,  c  37,  s.  1,  provides,  "  That  all  and 
every  offence  and  offences,  which,  after  the 
passing  of  this  act,  shall  be  committed  upon 
the  high  seas  out  of  the  body  of  any  county 
of  this  realm  shall  be,  and  they  are  hereby 
declared  to  be  offenees  of  the  same  nature 
respectively,  and  to  be  liable  to  the  same 
punishments  respectively,  as  if  they  had 
been  committed  upon  tne  shore,  ana  shall 
he  inquired  of,  heard,  tried,  and  determined, 
and  adjudged  in  the  same  manner  as  trea- 
sons, murders,  and  conspiracies  are  directed 
to  be  by  the  same  act."  (28  Hen.  8,  c  15, 
poet,  p.  100.)  It  should  seem,  therefore, 
that  this  act,  by  making  all  offences  com- 
mitted on  sea  of  the  same  nature  as  if 
they  were  committed  on  shore,  has  made 
piracy  at  common  law  a  felony,  which  it 
was  not  at  common  law,  or  by  the  28  Hen. 
8,  c  15  (see  ante,  p.  94).  By  the  1  O.  4, 
c  90,  any  person  found  guilty  of  any  capi- 
tal crime  or  offence  committed  upon  the 
tea,  which  if  committed  upon  the  land 
would  be  clergyable,  is  entitled  to  the 
benefit  of  clergy,  in  like  manner  as  if  he  had 
committed  such  offence  upon  land.  By  the 
7  &  8  G.  4,  c.  28,  s.  6,  clergy  was  abo- 
lished ;  and  by  sec.  7  no  person  convicted 
ct  felony  was  to  suffer  death  unless  for  some 
felony  excluded  from  clergy,  on  or  before 

VOL.  L  H 


the  first  day  of  that  session  of  Parliament ; 
and  by  sec  12,  "all  offences  prosecuted  in  the 
High  Court  of  Admiralty  snail,  upon  every 
first  and  subsequent  conviction,  be  subject  to 
the  same  punishments,  whether  of  death  or 
otherwise,  as  if  such  offences  had  been  com- 
mitted upon  land."  See  also  the  9  G.  4,  c.  31 , 
s.  32,  poet,  p.  104.  By  the  4  &  5  W.  4,  c. 
36  (post,  p.  104.)  piracy- may  now  be  tried 
at  the  Central  Criminal  Court  By  some 
writers  ^piracy  at  common  law  is  defined  to 
be  the  committing  those  acts  of  robbery  and 
depredation  on  sea,  which,  if  committed  on 
land,  would  have  amounted  to  felony.  1 
Hawk,  c  37,  s.  4.  4  Bl.  Com.  72.  2  East, 
P.  C.  c.  17,  s.  3,  p.  796.  Mason's  case,  post, 
note  (m).  By  others  it  seems  to  be 
considered  the  same  offence  as  robbery  on 
land.  Archb.  Vict  Acts,  72.  2  Hale,  369. 
1  Hale,  354.  3  Inst  113,  where  Lord 
Coke  calls  a  pirate  "  a  robber  upon  the 
sea.**  On  the  whole  it  seems  that  each  act 
of  piracy  at  common  law  is  now  a  felony  of 
the  same   kind,  and  liable  to  the  same 

Sunishment,  as  if  the  same  act  had  been 
one  upon  land,  and  the  offender  is  triable 
either  under  a  commission  founded  on  the 
28  Hen.  8,  c  15,  or  at  the  Central  Criminal 
Court.   C.  S.  G. 

(/)  Rex  v.  May,  Bishop,  and  others. 
Nov.  1696,  MS.  T?racy,  77.  2  East,  P.  C. 
c.  1 7,  s.  3,  p.  796. 

(m)  Mason's  case,  Old  Bailey.  9  Geo.  1, 
on  a  special  commission,  8  Mod.  74.  2 
East,  P.  C.  c.  17,  s.  3,  p.  796,  S.  C. 
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Under  the 
1 8  Geo.  2,  c. 
30,  adhering 
to  the  king's 
enemies  was 
triable  as 
piracy. 


indictment  with  betraying  their  trust  and  turning  pirates,  and  with 
confederating  piratically  and  feloniously  to  steal  and  run  away  with 
the  ship  ;  by  the  second,  with  piratically  and  feloniously  attempting 
to  corrupt  other  persons  of  the  crew  so  to  steal  and  run  away  with 
the  ship;  by  the  third,  with  piratically  and  feloniously  inciting 
a  revolt  in  the  ship,  the  master  being  on  board;  and,  by  the 
fourth,  with  endeavouring  to  make  such  revolt  It  appeared  clearly 
that  there  was  a  revolt  in  the  ship,  and  that  the  prisoners  par* 
ticipated,  refusing  to  obey  orders,  and  being  guilty  of  many  acts 
of  insubordination  and  violence.  The  counsel  tor  the  prisoners  en- 
deavoured to  shew,  that  the  prisoners  and  their  adherents  had 
in  view  a  redress  of  supposed  grievances,  and  not  the  intention 
of  assuming  the  command  for  the  purpose  of  carrying  off  the  ship : 
and  though  there  was  some  evidence  that  the  prisoners  had  an 
ulterior  object  than  that  of  redressing  ill-usage,  of  which  it  appeared 
they  had  complained,  yet  their  acquittal  upon  the  two  first  counts  led 
to  the  conclusion  that  the  jury  did  not  impute  to  them  any  other  real 
intention  than  that  of  redressing  their  supposed  grievances.  The 
point  submitted  to  the  judges,  was,  that  in  order  to  satisfy  the  intent 
of  the  statute,  and  the  words  of  the  indictment,  "  piratically  and 
feloniously  revolted,"  the  object  of  the  revolt  must  have  been  to  take 
possession  of  or  to  run  away  with  the  ship,  or  to  enable  the  prisoners 
to  commit  some  act  of  piracy,  and  not  merely  to  resist  the  captain's 
authority  in  order  to  force  him  to  redress  alleged  grievances*  But 
the  judges  present  were  unanimously  of  opinion,  that  making  or 
endeavouring  to  make  a  revolt,  with  a  view  to  procure  a  redress  of 
what  the  prisoners  thought  grievances,  and  without  any  intent  to 
run  away  with  the  ship,  or  to  commit  any  act  of  piracy,  was  an  offence 
within  11  &  12  Wm.  3,  c  7,  s.  9,  and  that  the  conviction  was  there- 
fore right  (») 

Upon  an  indictment  on  the  18  Geo.  2,  c.  30,  a  question  was  made 
whether  adhering  to  the  King's  enemies  in  hostilely  cruising  in  their 
ships  could  be  tried  as  piracy  under  the  usual  commission  granted 
by  virtue  of  the  28  Hen.  8,  c.  15.  The  18  Geo.  2,  recites  that 
doubts  had  arisen  whether  subjects  entering  into  the  service  of  the 
King's  enemies,  on  board  privateers  and  other  ships,  having  commis- 
sions from  France  and  Spain,  and  having  by  sucn  adherence  been 
guilty  of  high  treason,  could  be  deemed  guilty  of  felony  within  the 
intent  of  the  11  &  12  Wm.  3,  c.  7,  and  be  triable  by  the  Court 
of  Admiralty  appointed  by  virtue  of  the  said  act ;  and  then  enacts 
that  persons  who  shall  commit  hostilities  upon  the  sea,  &c,  against 
his  Majesty's  subjects  by  virtue  or  under  colour  of  any  commission 
from  any  of  his  Majesty's  enemies,  or  shall  be  any  otherwise 
adherent  to  his  Majesty's  enemies  upon  the  sea,  &c,  may  be  tried  as 
pirates,  felons,  or  robbers,  in  the  said  Court  of  Admiralty  in  the 
same  manner  as  persons  guilty  of  piracy,  felony,  and  robbery,  are  by 
the  said  act  directed  to  be  tried :  but  it  does  not  say  that  they  shall 
be  deemed  pirate*,  #•£?.,  as  in  the  11  &  12  Wm.  3,  c  7.  The  prisoner 
having  been  convicted,  the  question  was  reserved  for  consideration 
of  the  judges ;  and  it  was  agreed  by  eight  who  were  present,  (o)  that 

(n)  Rex  v.  Hastings  and  Meharg,  East,      Skynner,  Gould,  J.,  Willes,  J. .  Ashurat, 
T.  1825.    Ry.  &  Mood.  82.  J.t  Eyre,  B.,  Perryn,  B.,  and  Heath,  J., 

(o)  Lord  Loughborough,  Lord  C.  B.       who  met  Nov.  1 1, 1782. 


chap.  viii.  §  LJ  Of  Piracy. — Accessories.  99 

the  prisoner  had  been  well  tried  under  the  commission*  For  that 
taking  the  11  &  12  Wm.  3,  and  18  Geo.  2  together,  and  the  doubt 
raisea  in  the  latter,  and  also  its  enactment  that  in  the  instances 
therein  mentioned,  and  also  in  case  of  any  other  adhering  to  the 
King's  enemies,  the  parties  might  be  tried'as  pirates  by  the  Court 
of  Admiralty  according  to  that  statute,  it  was  substantially  declaring 
that  they  should  be  deemed  pirates  ;  and  that  it  was  a  just  construc- 
tion in  their  favour  to  allow  them  to  be  tried  as  such  by  a  jury,  (p) 

The  48  Geo.  3,  c  130,  s.  7,  10,  49  Geo.  3,  c  122,  s.  1,  and  s.  13,  Receiving,  &c., 
16,  and  1  &  2  Geo.  4,  c  75,  (g)  relate  to  the  unlawfully  keeping  SSSiEL 
posesaon  of  anchors  and  other  materials  belonging  to  ships,  and 
the  receiving  of  such  stolen  articles,  &c. 

Accessories  to  piracy  were  triable  only  by  the  civil  law  if  their  Of  accessories 
oflence  was  committed  on  the  sea,  and  were  not  triable  at  all  if  their  J*  *  *2  WnL 
offence  was  committed  on  land,  until  the  statute  11  &  12  Wm.  3, 
c.  7,  s.  10,  which  enacts,  "  that  every  person  and  persons  whatso- 
ever, who  shall  either  on  the  land,  or  upon  the  seas,  knowingly  or 
wittingly  set  forth  any  pirate ;  or  aid  and  assist,  or  maintain,  pro- 
cure command,  counset  or  advise,  any  person  or  persons  whatso- 
ever, to  do  or  commit  any  piracies  or  robberies  upon  the  seas ;  and 
such  person  and  persons  shall  thereupon  do  or  commit  any  such 
piracy  or  robbery,  then  all  and  every  such  person  or  persons  what- 
soever, so  as  aforesaid  setting  forth  any  pirate,  or  aiding,  assisting, 
maintaining,  procuring,  commanding,  counselling,  or  advising,  the 
same  either  on  the  land  or  upon  the  sea,  shall  be  and  are  hereby 
declared,  and  shall  be  deemed  and  adjudged  to  be  accessory  to  such 
piracy  and  robbery,  done  and  committed ;  and  further,  that  after  any 
piracy  or  robbery  is  or  shall  be  committed  by  any  pirate  or  robber 
whatsoever,  every  person  and  persons,  who,  knowing  that  such  pirate 
or  robber  has  done  or  committed  such  piracy  and  robbery,  shall  on 
the  land  or  upon  the  sea,  receive,  entertain,  or  conceal,  any  such 
pirate  or  robber,  or  receive  or  take  into  his  custody  any  ship,  vessel, 
goods,  or  chattels,  which  have  been  by  any  such  pirate  or  robber 
piratically  and  feloniously  taken ;  shall  be,  and  are  hereby  likewise 
declared,  deemed,  and  adjudged  to  be  accessory  to  such  piracy  and 
robbery."  And  then  the  statute  directs,  "  that  all  such  accessories 
to  such  piracies  and  robberies  shall  be  inquired  of,  tried,  heard, 
determined,  and  adjudged,  after  the  common  course  of  the  laws  of 
this  land,  according  to  the  statute  28  Hen.  8,  as  the  principals  of 
such  piracies  and  robberies  may  and  ought  to  be,  and  no  otherwise : 
and  being  thereupon  attainted,  shall  suffer  such  pains  of  death,  (r) 
losses  of  lands,  goods,  and  chattels,  and  in  like  manner,  as  such 
principals  ought  to  suffer,  according  to  the  statute  28  Hen.  8,  which 
is  thereby  declared  to  continue  in  full  force." 

The  8  Geo.  1,  c  24,  however,  makes  an  alteration  with  respect  But  accessories 
to  the  accessories  described  in  11  &  12  Wm.  3,  and  declares  them  ^^d^k? 
to  be  principals,  and  that  they  shall  be  tried  accordingly.  The  third  and  are  to  be 
section  reciting  that "  whereas  there  are  some  defects  m  the  laws  for  *"«*  accord- 

°  ingly  by  8 

Geo.  1,  c.  24 
(p)  Evans's  ease,  MS.  Gould,  J.,  1  East,      this  realm  according  to  the  stat  28  Hen.  8, 
P.  C.  &  17,  a.  5,  p.  798,  799.     The  third      c.  15. 

section  of  the  18  Geo.  2,  c  90,  provides  (q)  Pott,  Book  IV.  Chap,  xxiii. 

that  the  act  shall  not  prevent  any  offender  (r)  See  1  Vict.  c.  88,  s.  4,  as  to  the  pn- 

who  shall  not  be  triea  according  thereto      nishment  of  accessories,  ante,  p.  96. 
from  being  tried  for  high  treason  within 

H2 
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bringing  persons  who  are  accessories  to  piracy  and  robbery  upon  the 
seas  to  condign  punishment,  if  the  principal  who  committed  such 
piracy  or  robbery  is  not  or  cannot  be  apprehended  and  brought  to 
justice,"  enacts,  "that  all  persons  whatsoever,  who  by  the  stat  11  & 
12  Wm.  3,  are  declared  to  be  accessory  or  accessories  to  any  piracy 
or  robbery  therein  mentioned,  are  hereby  declared  to  be  principal 

Sirates,  felons,  and  robbers,  and  shall  and  may  be  inquired  of,  heard, 
etermined,  and  adjudged,  in  the  same  manner  as  persons  guilty  of 
piracy  and  robbery  may,  according  to  that  statute ;  and  being  there- 
upon attainted  and  convicted,  shall  suffer  death  (x)  and  loss  of  lands, 
&c.  in  like  manner  as  pirates  and  robbers  ought  by  the  said  act  to 
suffer." 

It  has  been  fully  settled  that  one  who  knowingly  receives  and 
abets  a  pirate  within  the  body  of  a  county  is  not  triable  by  the 
common  law,  the  original  offence  being  cognizable  alone  by  another 
jurisdiction,  (s) 

SECT.  H 

Of  the  Place  in  which  the  Offence  may  be  committed. 

off?" 8'  *  hi!"  '^HE  8tatute  28  Hen.  8,  c.  15,  s.  1,  enacts,  that  all  treasons,  felonies, 
068  to  robberies,  murders,  and  confederacies,  committed  in  or  upon  the 
sea,  or  in  any  haven,  river,  creek,  or  place,  where  the  admiral  has, 
or  pretends  to  have,  power,  authority,  or  jurisdiction,  shall  be 
inquired,  tried,  &c.  in  such  shires  and  places  as  shall  be  limited  by 
the  king's  commission,  as  if  any  such  offences  had  been  committed 
upon  the  land. 
In  a  case  at  the  Admiralty  session,  of  a  murder  committed  in  a 

part  of  Milford  Haven,  where  it  was  about  three  miles  over,  about 

law  and  admi-  seven  or  eight  miles  from  the  mouth  of  the  river,  or  open  sea,  and 
nlty  in  Milford  about  sixteen  miles  below  any  bridges  over  the  river,  a  question  was 
▼en,  c.  mmig  whether  the  place  where  the  murder  was  committed  was  to  be 
considered  as  within  the  limits  to  which  commissions  granted  under 
the  statute  28  Hen.  8,  c.  15,  do  by  law  extend.  Upon  reference  to 
the  judges,  they  were  unanimously  of  opinion  that  the  trial  was 
properly  had.  And  it  is  said  that  during  the  discussion  of  the  point 
the  construction  of  this  statute  by  Lord  Hale  (t)  was  much  preferred  to 
the  doctrine  of  Lord  Coke ;  (w)  and  that  most,  if  not  all  of  the  judges, 
seemed  to  think  that  the  common  law  has  a  concurrent  jurisdiction 
with  the  Admiralty  in  this  haven,  and  in  all  other  havens,  creeks,  and 
rivers,  in  this  realm,  (v)    It  appeared  to  them  that  the  28  Hen.  8, 


tried  in  the 
places  limited 
by  commis- 
sion. 


Concurrent  ju- 
risdiction of 
the  common 


(*)  See  note  (r),  p.  99. 

(«)  Admiralty  case,  1 3  Co.  53.  And  a 
little  before  this  case  the  law  appears  to 
have  been  so  considered  in  the  case  of  one 
Scadding,  who  was  committed  by  the 
Court  of  Admiralty  for  aiding  a  pirate  to 
escape  out  of  prison ;  and,  on  a  return  to  a 
habeax  corpus,  the  prisoner  was  remanded, 
though  it  appeared  that  the  fact  was  com- 
mitted by  him  within  the  body  of  a  county. 
The  Court  of  King's  Bench  holding,  that 
because  Scadding's  offence  depended  on 
the  piracy  committed  by  the  principal,  of 
which  the  temporal  judges  had  no  cog- 
nizance, and  was,  as  it  were,  an  accessorial 
offence  to  the  first  piracy  which  was  deter- 


minable by  the  admiral,  it  was  a  sufficient 
ground  for  remanding  him.  Yelv.  1 34.  2 
East,  P.  C.  c.  17,  s.  14,  p.  810. 

(02  Hale,  16, 17. 

(u)  3  Inst.  111.     4  Inst  134. 

(v)  Brace's  case,  2  Leach,  1093.  Russ. 
&  Ry.  243.  This  was  a  case  of  murder.  The 
st.  15  Rich.  2,  c.  3,  gives  the  admiral  juris- 
diction to  inquire  of  the  death  of  a  man, 
and  of  a  mayhem  done  in  great  ships  hover- 
ing in  the  main  stream  of  great  rivers, 
beneath  the  bridges  of  the  same  rivers  nigh 
to  the  sea,  and  in  none  other  places  of  the 
same  rivers;  which  jurisdiction  is  onlv 
concurrent  with,  and  not  in  exclusion  of, 
the  common  law.     1  East,  P.  C.  368. 
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applied  to  all  great  waters  frequented  by  ships ;  that  in  such  waters 
the  admiral,  in  the  time  of  Hen.  8,  pretended  jurisdiction ;  that 
by  havens,  &c,  havens  in  England  were  meant  to  be  included, 
though  they  are  all  within  the  body  of  some  county ;  and  that  the 
mischief  from  the  witnesses  being  seafaring  men  was  likely  to  apply 
to  all  places  frequented  by  ships,  (w) 

If  a  robbery  be  committed  in  creeks,  harbours,  ports,  &c.  in 
foreign  countries,  the  Court  of  Admiralty  indisputably  has  jurisdiction 
of  it,  and  such  offence  is,  consequently,  piracy,  (x) 

It  is  clear  that  upon  the  open  sea-shore  the  common  law  and  the  High  and  low 
Admiralty  have  alternate  jurisdiction  between  high  and  low  water-  w*tor-mal** 
mark :  (y)  but  it  is  sometimes  a  matter  of  difficulty  to  fix  the  line  of 
demarcation  between  the  county  and  the  high  sea  in  harbours,  or 
below  the  bridges  in  great  rivers.  The  question  is  often  more  a 
matter  of  feet  than  of  law,  and  determinable  by  local  evidence :  but  General  rules, 
some  general  rules  upon  the  point  are  collected  by  Mr.  East  He 
says,  mat  "in  general  it  is  said  that  such  parts  of  the  rivers,  arms, 
or  creeks,  are  deemed  to  be  within  the  bodies  of  counties,  where 
persons  can  see  from  one  side  to  the  other.  Lord  Hale,  in  his  treatise 
Be  jure  maris,  says,  that  the  arm  or  branch  of  the  sea  which  lies 
within  the  fauces  terra,  where  a  man  mav  reasonably  discern  be- 
tween shore  and  shore,  is,  or  at  least  may  "be,  within  the  body  of  a 
county.  Hawkins,  however,  considers  tne  line  more  accurately 
confined  by  other  authorities,  to  such  parts  of  the  sea  where  a  man, 
standing  on  the  one  side  of  the  land,  may  see  what  is  done  on  the 
other;  and  the  reason  assigned  by  Lord  Coke  in  the  Admiralty 
case  (z)  in  support  of  the  county  coroner's  jurisdiction,  where  a  man 
is  killed  in  such  places,  because  that  the  county  may  well  %now  it, 
seems  rather  to  support  the  more  limited  construction.  But  at  least, 
where  there  is  any  doubt,  the  jurisdiction  of  the  common  law  ought 
to  be  preferred."  (a) 

The  question,  whether  the  fact  were  committed  on  the  sea  or 
within  the  body  of  a  county,  is  of  main  importance.  For  if  it  turn 
out  that  the  goods  were  taken  any  where  within  the  body  of  a 
county,  the  commissioners  under  the  statute  of  Hen.  8,  can  have  no 
jurisdiction  to  inquire  of  it;  and  if  it  should  appear  that  the  goods 
were  taken  at  sea  and  afterwards  brought  on  shore,  the  offender 
cannot  be  indicted  as  for  a  larceny  in  that  county  into  which  they 
were  carried,  because  the  original  felony  was  not  a  taking  of  whicn 
the  common  law  takes  cognizance,  (6)  And  the  statute  39  Geo.  3, 
a  37,  (c)  relates  only  to  offences  committed  on  the  high  seas,  and 
out  of  the  body  of  any  county. 

Where  a  prisoner  was  indicted  for  stealing  three  chests  of  tea  out 
of  the  Aurora,  of  London,  on  the  high  seas,  and  it  was  proved  that 
the  larceny  was  committed  while  the  vessel  lay  off  Wampa,  in  the 
river,  twenty  or  thirty  miles  from  the  sea,  but  there  was  no  evidence 
as  to  the  tide  flowing,  or  otherwise,  at  the  place  where  the  vessel 
lay,  it  was  held,  from  the  circumstance,  that  the  tea  was  stolen  on 

■ 

(v)  MS.  Bayley,  J.  (t)  13  Co.  52. 

(?)  Rex  v.  Jemot,  Old  Bailey,   28th  (a)  2  East,  P.  C.  c.  17,  s.  10,  p.  803, 

Feb.  1812.  MS.  Jerr.  Arch.  263.  Ed.  8.  804. 

(y)  3  Inst.  113.    2  Hale,  17 ;  and  see  2  (6)  2  East,  P.  C.c.  17,  a.  12,  p.  805.    3 

Hawk.  c.  9,  a.  14,  as  to  the  jurisdiction  of  List.  1 13.    Rex  v.  Prowes,  1  M.  C.  C.  R. 

the  coroner  in  offences  on  the  sea-shore.  349.    Reg.  v.  Madge,  9.  C.  &  P.  29. 

Anonymous,  1  Lewin,  242.  (c)  Ante,  p.  97,  note  (fc)* 


i 
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board  the  vessel,  which  had  crossed  the  ocean,  that  there  was  suffi- 
cient evidence  that  the  larceny  was  committed  on  the  high  seas,  (d) 
Shooting  from       It  was  decided  that  where  A.,  standing  on  the  shore  of  a  harbour, 
lulling on&e    ^re^  a  l08*^  musket  at  a  revenue  cutter,  which  had  struck  upon 
sea.  a  sandbank  in  the  sea,  about  one  hundred  yards  from  the  shore,  by 

which  firing  a  person  was  maliciously  killed  on  board  the  vessel,  it 
was  piracy ;  for  the  offence  was  committed  where  the  death  hap* 
pened,  and  not  at  the  place  from  whence  the  cause  of  death  pro- 
W°T*  th  the  cee^e^*  W  -^n^  *f  a  man  ^  struck  upon  the  high  sea,  and  die  upon 
the' shore.  °n  the  shore  after  the  reflux  of  the  water,  the  admiral,  by  virtue  of  his 
commission,  has  no  cognizance  of  the  offence.  (/)  And  as  it  was 
doubtful  whether  it  could  be  tried  at  common  law,  it  is  provided  by 
statute  that  the  offender  may  be  tried  in  the  county  where  the  death 
stroke,  poisoning,  or  hurt  happened,  (g) 

The  second  section  of  the  28  Hen.  8,  c.  15,  introduces  "man- 
slaughters ;"  and  uses  the  words  "  havens,  &c"  without  the  qualifi- 
cation in  the  first  section,  where  the  admiral  has  a  jurisdiction* 
One  of  the  mischiefs  recited  in  the  first  section  is,  that  the  witnesses 
being  commonly  mariners  and  shipmen,  depart  without  long  tarry- 
ing or  protraction  of  time.  This  statute  is  almost  in  terms  with 
27  Hen.  8,  c  4,  except  that  it  adds  "  treasons9'  to  the  offences. 

It  seems  that  the  stat.  27  Hen.  8,  does  not  authorize  the  trial  of 
felonies  created  by  subsequent  statutes,  for  which  provision  was 
therefore  made  by  the  39  Geo.  3,  c.  37.  (A)  The  prisoner  was  in- 
dicted for  maliciously  shooting,  and  the  offence  was  within  a  few 
weeks  after  the  passing  of  the  39  Geo.  3,  and  before  notice  of  it 
could  have  reached  the  place  where  the  offence  was  committed : 
and,  ujfcm  a  case  reserved,  none  of  the  judges  supposed  that  the 
party  could  have  been  tried  if  the  39  Geo.  3,  had  not  passed ;  and 
as  he  could  not  have  known  of  that  act,  they  thought  it  right  that 
he  should  have  a  pardon.  (»')  And  it  was  decided  that  a  party  was 
not  triable  under  both  or  either  of  these  statutes  for  maliciously 
shooting,  within  43  Geo.  3,  c.  58 :  (now  repealed)  but  this  decision 
proceeded  upon  the  terms  of  the  43  Geo.  3,  which  confined  its 
operation  to  England  and  Ireland,  (j) 

sect.  m. 

Of  the  Court  by  which  the  Offence  of  Piracy  may  be  tried. 

The  offence  of  piracy  was  formerly  cognizable  only  by  the  Admi- 
ralty Courts,  which  proceeded  without  a  jury,  in  a  method  much 
conformed  to  the  civil  law.  But  it  being  inconsistent  with  the 
liberties  of  the  nation  that  any  man's  life  should  be  taken  away,  un- 
less by  the  judgment  of  his  peers,  or  the  common  law  of  the  land, 
the  statute  28  Hen.  8,  c.  15,  established  a  new  jurisdiction.  By  that 
statute  it  was  enacted,  that  this  offence  should  be  tried  by  commis- 

(d)  Rex  v.  Allen,  B.  &  M.  C.  C.  R.      P.  C.  807. 

494.    S.  C.  7  C.  &  P.  664.  (t)  Rex  v.  Bailey,  Hil.  T.  1800.   MS. 

(e)  1    Hawk.    P.    C.    c.   37,    s.    17.  Bayley,  J.,  and  Rugs.  &  Ry.  1. 
Coombes's  case,  1   Leach,  388.    1   East,  0)  Rex  ©.   Aroarro,   Mich.   T.   1814. 
P.  C.  c  5,  s.  131,  p.  367.  Russ.  &  Ry.  286.    The  act  was  extended 

(/)  2  Hale,  1 7,  20.     1  East,  P.  C.  c.  5,  by  1  Geo.  4,  c.  90,  s.  1,  but  is  now  repealed, 

s.  131,  p.  365, 366.  and  newprovisions  substituted  by  9  G.4, c.  31 . 

(ff)  9  Geo.  4,  c.  31,r.  8,  pott.  Murder,  See  post,  Book  III.  Chap.  x. 
(A)  Ante,97  note  (k).  Rex  p.  Snape,  East. 
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sionere  nominated  by  the  Lord  Chancellor,  the  indictment  being 
first  found  by  a  grand  jury  of  twelve  men,  and  afterwards  tried  by 
another  jury  as  at  common  law;  and  that  the  course  of  proceedings 
should  be  according  to  the  law  of  the  land.  Amongst  the  commis- 
sioners there  are  always  some  of  the  common  law  judges;  (k)  and  by 
the  Admiralty  Court  thus  constituted  the  offence  of  piracy,  and 
other  marine  offences,  may  now  be  tried.  But  the  statute  28  Hen.  8, 
merely  altered  the  mode  of  trial  in  the  Admiralty  Court ;  and  its 
jurisdiction  still  continues  to  rest  on  the  same  foundations  as  it  did 
before  that  act  It  is  regulated  by  the  civil  law,  et  per  consuetudines 
marinas  grounded  on  the  law  of  nations,  which  may  possibly  give  to 
that  Court  a  jurisdiction  that  our  common  law  has  not  (/) 

The  32  Geo.  2,  c.  25,  s.  20,  for  the  more  speedy  bringing  of  Times  for 
offenders  to  justice,  &c,  enacts,  that  a  session  of  oyer  and  terminer  holding  the 
and  gaol  delivery  for  the  trial  of  offences  committed  upon  the  high  Ij^Geo.  % 
seas,  within  the  jurisdiction  of  the  Admiralty  of  England,  shall  be  c.  25,  t.  20. 
holden  twice  at  least  in  every  year;  viz.  in  March  and  October,  at 
the  Old  Bailey;  (except  when  the  sessions  of  oyer  and  terminer  and 
gaol  delivery  for  London  and  Middlesex  shall  be  there  holden)  or 
in  such  other  places  in  England  as  the  Lord  High  Admiral,  &c. 
shall,  in  writing  under  his  hand,  directed  to  the  judge  of  the  Court 
of  Admiralty,   appoint     And  the  late  act  7  Geo.  4,  c.  38,  was 
passed,  to  enable  the  commissioners  for  trying  offences  committed 
upon  the  sea,  and  justices  of  the  peace  to  take  examination  touch- 
ing such  offences,  and  to  commit  to  safe  custody  persons  charged 
therewith. 

The   11  &  12  Wm.  3,  c  7,  s.  1,  made  provision  for  the  trial  of  °f*™**  com* 
piracies,  felonies,  &c,  committed  upon  the  sea,  or  in  any  haven,  &c  1^g^^L 
and  the  46  Geo.  3,  c.  54,  enacts,  that  all  treasons,  piracies,  felonies,  be  tried  in  any 
robberies,  murders,  conspiracies,  and  other  offences  of  what  nature  of  his  Majesty's 
or  kind  soever,  committed  upon  the  sea,  or  in  any  haven,  river,  ^toic^f  his 
creek,  or  place,  where  the  admiral  or  admirals  have  power,  autho-  commission 
rity,  or  jurisdiction,  may  be  inquired  of,  tried,  &c  according  to  the  nnde^^2,t 
common  course  of  the  laws  of  this  realm  used  for  offences  committed  J^  durected» 
upon  the  land  within  this  realm,  and  not  otherwise,  in  any  of  his 
Majesty's  islands,  plantations,  colonies,  dominions,  forts,  or  factories, 
under  and  by  virtue  of  the  King's  commission  or  commissions,  under 
the  great  seal  of  Great  Britain,  to  be  directed  to  any  such  four  or 
more  discreet  persons  as  the  Lord  Chancellor  of  Great  Britain, 
Lord  Keeper,  or  Commissioner  for  the  custody  of  the  great  seal  of 
Great  Britain  for  the  time  being,  shall  from  time  to  time  think  fit  to 
appoint;  and  that  the  said  commissioners  so  to  be  appointed,  or 
any  three  of  them,  shall  have  such  and  the  like  powers  and  authori- 
ties for  the  trial  of  all  such  murders,  &c.,  within  any  such  island,  &c. 
as  any  commissioners  appointed  according  to  the  directions  of  the 
statute  28  Hen.  8,  by  any  law  or  laws  then  in  force  would  have  for 
die  trial  of  the  said  offences  within  this  realm.     And  it  further 
enacts,  that  all  persons  convicted  of  any  of  the  said  offences  so  to  be 
tried,  &c  shall  be  liable  to  the  same  pains,  &c  as  by  any  laws  then 
in  force,  persons  convicted  of  the  same  would  be  liable  to,  in  case 
the  same  were  tried,  ifec  within  this  realm,  by  virtue  of  any  com- 
mission according  to  the  directions  of  the  28  Hen.  8. 

(A)  Generally  two.   4  Bla.  Com.  269. 

(0  By  Mansfield,  C.  J.  Rex  v.  Deptrdo,  1  Taunt  29. 
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Punishments,         B v  7  &  8  Geo.  4,  c.  28,  s.  12,  "all  offences  prosecuted  in  the 

c.  %£*!  ?2  4'    ^8"  Court  of  Admiralty  of  England  shall  npon  eveiy  first  and 

subsequent  conviction  be  subject  to  the  same  punishments,  whether 

of  death  or  otherwise,  as  if  such  offences  had  been  committed  upon 

the  land." 

9 Geo. 4, c. 31.       The  9  Geo.  4,  c  31,  s.  32,  enacts,  "that  all  indictable  offences 

Provisions  for    mentioned  in  this  act  which  shall  be  committed  within  the  jurisdkv 

sgajnsTthis       **on  of  the  Admiralty  of  England,  shall  be  deemed  to  be  offences  of 

act  committed    the  same  nature,  ana  liable  to  the  same  punishments,  as  if  they  Had 

.     I      [#**  se*r     .        been  committed  upon  the  land  in  England,  and  may  be  dealt  with, 

^LmHH^  w  imt  '    inquired  of,  tried,  and  determined  in  the  same  manner  as  any  other 

\'  Not  to  affect     offence8  committed  within  the  jurisdiction  of  the  Admiralty  of 

the  kws  rela.    England.     Provided  always,  that  nothing  herein  contained  shall 

tmg  to  the        alter  or  affect  any  of  the  laws  relator.  *~  "T 


Offences  com- 
mitted within 


aivci    ua    ouci;i  any   yji   me  iano    iciauu»rt  •  y 

Majesty's  land  or  naval  forces."         i      .  ^^^»^yyy^y^y  in 

The  Central  Criminal  Court  AoV l^HtT     J2JT         V  *"7 

SeXisSn  enacts>  *at " *  *aU  «*  ma7  »»  W,  ^ **      ' 

oftheadmi-      of  oyer  and  terminer,  and  gaol  delir 

r^5ma{be      pointed  by  the  commissions  to  be  i  — wn  ^     >• 

CemralCW.      this  act,  or  any  two  or  more  of  them,  ^  ~      H'Vfi  )         * 

minal  Court,  mine  any  offence  or  offences  committed;  iTL^^glL  ._'mive  been 
committed  on  the  high  seas,  and  other  places  within  the  jurisdiction 
of  the  Admiralty  of  England,  and  to  deliver  the  gaol  of  Newgate  of 
any  person  or  persons  committed  to,  or  detained  therein  for  any 
offence  or  offences  alleged  to  have  been  done  and  committed  upon 
the  high  seas  aforesaid,  within  the  jurisdiction  of  the  Admiralty  of 
England ;  and  all  indictments  found,  and  trials,  and  other  proceed- 
ings had  or  taken  by  and  before  the  said  justices  and  judges  of  oyer 
and  terminer,  and  gaol  delivery  shall  be  valid  and  effectual  to  all 
intents  and  purposes  whatsoever." 
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CHAPTER  THE  NINTH. 

OF  NEGLECTING  QUARANTINE,   OF  SPREADING  CONTAGIOUS 
DISORDERS,  AND  OF  INJURY  TO  THE  PUBLIC  HEALTH. 

SECT.  L 

Of  neglecting  Quarantine* 

The  performance  of  quarantine,  or  forty  days'  probation,  when  ships 
arrive  from  countries  infected  with  contagious  disorders,  having 
been  considered  as  of  the  highest  importance,  with  reference  to  the 
public  health  of  the  nation,  has  been  enforced  from  time  to  time  by 
various  legislative  enactments.  These  were  formerly  of  consider- 
able severity :  but  the  6  Geo.  4,  c.  78,  repeals  all  former  acts  upon 
this  subject,  and  enforces  the  performance  of  quarantine  principally 
by  pecuniary  penalties.  Some  offences,  however,  subject  the  offender 
to  imprisonment,  and  some  are  of  the  degree  of  felony.  It  may  be 
here  observed,  that  in  a  case  which  arose  upon  26  Geo.  2,  c.  6,  which 
enacted,  that  all  persons  going  on  board  snips  coming  from  infected 

E  laces  should  obey  such  orders  as  the  King  m  council  should  make, 
ut  did  not  award  any  particular  punishment,  nor  contain  a  clause 
as  to  the  jurisdiction  of  tne  justices  of  the  peace,  it  was  holden  that 
disobedience  of  such  an  order  of  council  was  an  indictable  offence, 
andpunishable  as  a  misdemeanor  at  common  law.  (a) 

The  6  Geo.  4,  c.  78,  s.  17,  enacts,  that  "  if  any  commander,  mas-  6  Geo.  4,  c 
ter,  or  other  person,  having  charge  of  any  vessel  liable  to  perform  p  *  *\17, 
quarantine,  and  on  board  of  which  the  plague,  or  other  infectious  mLten,  &*c, 
disease  or  distemper,  shall  not  then  have  appeared,  shall  himself  quitting  ves- 
quit,  or  shall  knowingly  permit  or  suffer  any  seaman  or  passenger  "^."^ 
coining  in  such  vessel  to  quit  such  vessel,  by  going  on  shore,  or  by  to  qJ2f  tnemT* 
going  on  board  any  other  vessel  or  boat,  before  such  quarantine  or  not  convey- 
shail  be  fully  performed,  unless  by  such  license  as  shall  be  granted  i^  them  to  the 
by  virtue  of  any  order  in  council,  to  be  made  concerning  quarantine  £|*^  4001: 
as  aforesaid,  or  m  case  any  commander  or  other  person  having  charge 
of  such  vessel  shall  not,  within  a  convenient  time  after  due  notice 
given  for  that  purpose,  cause  such  vessel,  and  the  lading  thereof,  to 
be  conveyed  into  the  place  or  places  appointed  for  such  vessel  and 
lading  to  perform  quarantine ;  then  and  in  every  such  case  every 
such  commander,  master,  or  other  person  as  aforesaid,  for  every 
such  offence  shall  forfeit  and  pay  the  sum  of  four  hundred  pounds ; 
and  if  any  such  person  coining  in  any  such  vessel  liable  to  quaran-  person*  com- 
tinc  (or  any  pilot  or  other  person  going  on  board  the  same,  either  w»g  »  "^h 

(a)  Rex  9.  Harris,  4  T.  R.  202.  2  Leach,  549. 
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▼easels,  or  before  or  after  the  arrival  of  such  vessel  at  any  port  or  place  in  the 
Sd'qdt^"1'  united  kingdom,  or  the  islands  aforesaid),  shall,  either  before  or 
them  before  after  such  arrival,  quit  such  vessel,  unless  by  such  license  as  afore- 
discharged  said,  by  going  on  shore  in  any  port  or  place  in  the  united  kingdom, 
tine?S^uSer  or  ^e  ^^Wos  aforesaid,  or  by  going  on  board  any  other  vessel  or 
imprisonment  boat,  with  intent  to  go  on  shore  as  aforesaid,  before  such  vessel  so 
for  six  months,  liable  to  quarantine  as  aforesaid  shall  be  regularly  discharged  from 
and  forfeit  ^  performance  thereof,  it  shall  and  may  be  lawful  for  any  person 
3001  whatsoever,  by  any  kind  of  necessary  force,  to  compel  such  pilot  or 

other  perso/so  Quitting  such  vessel,  so  liable  tTquaranSne,  to 
return  on  board  the  same ;  and  every  such  pilot  or  other  person  so 
quitting  such  vessel  so  liable  to  quarantine  shall  for  every  such 
offence  suffer  imprisonment  for  the  space  of  six  months,  and  shall 
forfeit  and  pay  the  sum  of  three  hundred  pounds." 
Penalty  on  The  2 1st  section  enacts,  "  that  if  any  officer  of  his  Majesty's  cus- 

DeSbffffoods  tom8>  or  any  other  officer  or  person  whatsoever,  to  whom  it  doth  or 
performing  shall  appertain  to  execute  any  order  or  orders  made  or  to  be  made 
quarantine,  concerning  quarantine,  or  the  prevention  of  infection,  as  notified  as 
dewrtinff*their  af°resai(^  or  to  ***  &e  &Wie  put  in  execution,  shall  knowingly  and 
duty,  or  per-  wilfully  embezzle  any  goods  or  articles  performing  quarantine,  or  be 
mitting  per-  guilty  of  any  other  breach  or  neglect  of  his  duty  in  respect  of  the 
ftc^to^^art  vesse*s>  persons,  goods,  or  articles,  performing  quarantine,  every  such 
without  autho-  officer  or  persons  so  offending  shall  forfeit  such  office  or  employ- 
rity,  or  giving  ment  as  he  may  be  possessed  of,  and  shall  become  from  thence 
ca^ofda-  incapable  to  hold  or  enjoy  the  same,  or  to  take  a  new  grant  thereof; 
making  goods,  and  every  such  officer  and  person  shall  forfeit  and  pay  the  sum  of 
And  officers,  two  hundred  pounds;  and  if  any  such  officer  or  person  shall  desert 
their  dufcToi?  ^rom  ^  ^uty  when  employed  as  aforesaid,  or  shall  knowingly  and 
giving  false  willingly  permit  any  person,  vessel,  goods,  or  merchandize,  to  depart 
certificate  of  or  to  De  conveyed  out  of  the  said  lazaret  vessel  or  other  place  as 
oTouanl^ne.  aforesaid,  unless  by  permission  under  an  order  of  his  Majesty,  by 
to  be  guilty  of  and  with  the  advice  of  his  council,  or  under  an  order  of  two  or  more 
felony.  of  the  lords  or  others  of  his  privy  council ;  or  if  any  person  hereby 

authorized  and  directed  to  give  a  certificate  of  a  vessel  having  duly 
performed  quarantine  or  airing,  shall  knowingly  give  a  false  certi- 
ficate thereof,  every  such  person  so  offending  shall  be  guilty  of 
felony ;  (b)  and  if  any  such  officer  or  person  shall  knowingly  or  wil- 
fully  damage  any  goods  performing  quarantine  under  his  direction, 
he  shall  be  liable  to  pay  one  hundred  pounds'  damages,  and  full  costs 
of  suit,  to  the  owner  of  the  same." 
Publication  of       The  publication  in  the  London  Gazette  of  any  order  in  council, 
council  &c.       or  °^  any  order  by  two  or  more  of  the  lords  or  others  of  the  privy 
in  the  London    council,  made  in  pursuance  of  the  act,  or  his  Majesty's  royal  pro- 
Oasettetobe    clamation  made  in  pursuance  of  the  same,  is  to  be  deemed  and 

(b)  This  act  specifies  no  punishment  for  ing  one  month  at  a  time,  or  three  months  in 

the  principals  in  the  first  degree,  they  are,  the  space  of  one  year,  and  if  a  male,  may  be 

therefore,  punishable  under  the  7  &  8  Geo.  once,  twice,  or  thrice  publicly  or  privately 

4,  c.  28,  s.  8,  (ante,  p.  38),  and  s.  9  and  whipped,  in  addition  to  such  imprisonment. 

1  Vict.  c.  90,  s.  6,  ante,  p.  65,  with  trans-  The  act  makes  no  provision  for  principals 

portation  for  seven  years,  or  imprisonment  in  the  second  degree,  or  accessories,  but 

for  not  exceeding  two  years,  with  or  with-  there  may  be  such,  (ante,  p.  34)  and  the 

out  hard  labour,  in  the  common  gaol  or  principals  are  punishable  as  the  principals 

house  of  correction,  and  the  offender  may  m  the  first  degree,  and  the  accessories 

also  be  kept  in  solitary  confinement  for  any  in  the  same  manner  as  the  principals  in 

portion  of  such  imprisonment,  or  of  such  this  case.  See  note  (<)>  ante,  p.  65.  C.  8.  G. 
imprisonment  with  hard  labour,  not  exceed* . 
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taken  to  be  sufficient  notice  to  all  persons  concerned,  of  all  matters  ^fBcient  no- 
therein  respectively  contained.  toce' 

The  statute  also  enacts,  that  in  any  prosecution,  suit,  or  other  Sec.  36. 
proceedings  against  any  person,  for  any  offence  against  this  act,  or  ^becom*™ 
any  which  may  hereafter  be  passed  concerning  quarantine,  or  for  mender,  &c„ 
any  breach  or  disobedience  of  any  order  made  by  his  Majesty  by  «"«  to  °«  evi- 
the  advice  of  his  privy  council,  concerning  quarantine,  and  the  pre-  ^ra  fom 
vention  of  infection,  notified  or  published  as  aforesaid,  or  of  any  which  the 
order  or  orders  made  by  two  or  more  of  the  privy  council,  the  an-  ▼e»el  came  or 
swers  of  the  commander,  master,  or  other  person,  having  charge  of  JI^Tfa  haying 
any  vessel,  to  any  question  or  interrogatories  put  to  him  by  virtue  been  directed 
and  in  pursuance  of  the  act,  or  of  any  act  which  may  hereafter  be  to  perform 
prod  concerning  quarantine,  or  of  any  such  order  or  orders  as  JH?Sd 
aforesaid,  shall  be  received  as  evidence  so  far  as  the  same  relate  to  *aj>rimdjbcU 
die  place  from  which  such  vessel  came,  or  to  the  place  or  places  at  evidence  that 
which  she  touched  in  the  course  of  her  voyage :  and  also  that  where  ^J  ^ahle 
any  vessel  shall  have  been  directed  to  perform  quarantine  by  the  thereto ;  and 
superintendant  of  quarantine,  or  his  assistant,  or,  where  there  is  no  *}")****  m   . 
auperintendant  or  assistant,  by  the  principal  officer  of  the  customs  ^aran^*to 
at  any  port  or  place,  or  other  officer  of  the  customs  authorized  to  be  proof  of 
act  in  that  behalf;   the  having  been  so  directed  to  perform  qua-  liability  to 
rantine  shall  be  given  and  received  as  evidence  that  such  vessel  4aanntme- 
was  liable  to  quarantine,  unless  satisfactory  proof  be  produced  by 
the  defendant  to  shew  that  the  vessel  did  not  come  from,  or  touch 
at,  any  soch  place  or  places  as  is  or  are  stated  in  the  said  answers,  or 
that  such  vessel,  although  directed  to  perform  quarantine,  was  not 
liable  to  the  performance  thereof   And  it  further  enacts,  that  where 
any  vessel  shall  in  feet  have  been  put  under  quarantine  by  the 
superintendant,  &c  and  shall  actually  be  performing  the  same,  such 
vessel  shall,  in  any  prosecution,  &c  for  any  offence  against  this  act, 
or  any  other  act  hereafter  passed  concerning  quarantine,  or  against 
any  orders  of  council  as  aforesaid,  be  deemed  liable  to  quarantine, 
without  proving  in  what  manner  or  from  what  circumstances  such 
vessel  became  liable  to  the  performance  thereof 

SECT.  n. 

Of  Spreading  Contagious  Disorders,  and  of  Injury  to  the 

Public  Health. 

With  the  same  regard  to  the  public  health,  upon  which  the  statutes  J****  in- 
itiating to  quarantine  have  proceeded,  the  Legislature  appears  to  p^e^T* 
have  acted  in  former  times,  in  making  persons  guilty  of  felony  who,  abroad  and  to- 
being  infected  with  the  plague,  went  abroad  and  into  company,  with  footing  ©then, 
infectious  sores  upon  them,  after  being  commanded  by  the  magis- 
trates to  stay  at  home,  (c)    The  statute  which  contained  this  enact- 
ment, after  being  continued  for  some  time,  is  now  expired:  but 
Lord  Hale  puts  the  question,  whether  if  a  person  infected  with  the 
plague  should  go  abroad  with  intent  to  infect  another,  and  another 
be  thereby  infected  and  die,  it  would  not  be  murder  by  the  common 
law.  (jd)    And  he  seems  to  consider  it  as  clear,  that  though  where 

(e)  2  (vulgo  1.)  Jac  1,  c.  31,  I.  7.  1  (d)  1  Hale,  43*2. 

Bale,  432, 695.     3  Inst  90. 
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no  such  intent  appears  it  cannot  be  murder,  yet,  if  by  the  conver- 
sation of  such  a  person  another  should  be  infected,  it  would  be  a 
great  misdemeanor,  (e) 
It  is  an  indict-       In  a  case  relating  to  the  small-pox  infection,  it  was  held  that  the 
unlawful? ^nd   exP0S^ng  *n  *he  puolic  highway,  with  a  full  knowledge  of  the  feet, 
injuriously  to     a  person  infected  with  a  contagious  disorder  is  a  common  nuisance, 

carry  a  child     and  as  such  the  subject  of  an  indictment     The  defendant  was  in- 
tafected  with     a^  for  •      Jher  child,  wMe  i^ted  ^  ^  ^aU.po,, 

the  small  pox        ,  1 1-    t  •  r  •        i_»  t  •  i        r 

along  a  public    along  a  public  highway,  in  which  persons  were  passing,  and  near  to 
highway,  in       the  habitations  of  the  King's  subjects ;  and  having  suffered  judg- 
are  pairing118    ment  to  g°  by  default,  it  was  moved,  in  arrest  of  judgment,  that  it 
and  near  to 'the  was  consistent  with  the  indictment  that  the  child  might  have  caught 
habitations  of    the  disease,  and  that  it  was  not  shown  that  the  act  was  unlawful,  as 
snbjectf  *         ^e  mot^er  nugh*  have  carried  it  through  the  street,  in  order  to  pro- 
cure medical  advice ;  and  that  the  indictment  ought  to  have  alleged, 
that  there  was  some  sore  upon  the  child  at  the  time  when  it  was  so 
carried.     It  was  also  urged,  that  the  only  offences  against  the  public 
health  of  which  Hawkins  speaks  are  spreading  the  plague  and  neg- 
lecting quarantine ;  (/)  and  that  it  appeared  that  Lord  Hardwicke 
thought  the  building  of  a  house  for  the  reoeption  of  patients  inocu- 
lated with  the  small-pox  was  not  a  public  nuisance,  and  mentioned 
that  upon  an  indictment  of  that  kind  there  had  been  an  acquittal*  (g) 
But  Lord  EUenborough,  C.  J.,  said,  that  if  there  had  been  any  such 
necessity  as  supposed  for  the  conduct  of  the  defendant,  it  might 
have  been  given  in  evidence  as  matter  of  defence :  but  there  was  no 
such  evidence;  and  as  the  indictment  alleged  that  the  act  was  done 
unlawfully  and  injuriously,  it  precluded  the  presumption  that  there 
was  any  such  necessity.   Le  Blanc,  J.,  in  passing  sentence  observed, 
that  although  the  Court  had  not  found  upon  its  records  any  prose- 
cution for  this  specific  offence,  yet  there  could  be  no  doubt  m  point 
Unlawfully  to    of  law,  that  if  any  one  unlawfully,  injuriously,  and  with  fall  know- 
soninfecte?"    kdg6  °f  the  &**>  exposes  in  a  public  highway  a  person  infected  with 
with  a  conta-     a  contagious  disorder,  it  is  a  common  nuisance  to  all  the  subjects, 
pious  disorder    and  indictable  as  such.     That  the  Court  did  not  pronounce  that 
highway  b        every  person  who  inoculated  for  this  disease  was  guilty  of  an  offence, 
indictable.        provided  it  was  done  in  a  proper  manner,  and  the  patient  was  kept 
from  the  society  of  others,  so  as  not  to  endanger  a  communication  of 
the  disease.     But  no  person,  having  a  disorder  of  this  description 
upon  him,  ought  to  be  publicly  exposed,  to  the  endangering  the 
health  and  lives  of  the  rest  of  the  subjects,  (A) 
And  H  is  also        In  a  subsequent  case,  where  the  indictment  was  against  an  apo- 
offenoelnan      thectsj  f°r  unlawfully  and  injuriously  inoculating  children  with  the 

recary,  small -pox,  and  while  they  were  sick  of  it,  unlawfully  and  injuriously 
having  causing  them  to  be  earned  along  the  public  street,  it  was  moved  in 
cha?ateCun-  arrest  °f  judgment,  that  this  was  not  any  offence ;  that  the  case 
lawfully  and  differed  materially  from  that  of  Rex  v.  Vantandillo,  as  it  appeared 
injuriously  to     that  the  defendant  was  by  profession  a  person  qualified  to  inoculate 

bTexDosed  *°  ^^  *^*  c^sease>  ^  **  were  kwfiil  for  any  person  to  inoculate  with  it 
in  the  public  That  as  to  its  being  alleged  that  the  defendant  caused  the  children 
street  to  the      to  be  carried  along  the  street,  it  was  no  more  than  this,  that  he 

(«)  Hale,  432.  apothecary  for  keeping  a  common  inoculat- 

(/)  1  Hawk,  P.  C.  c.  52,  53.  ing  house  near  the  church  in  a  town :  and 

(?)  Anon.  3  Atk.  750.  In  2  Chitt.  Crim.  the  Cro.  Circ  A.  365,  is  referred  to. 
Law,  656,  there  is  an  indictment  against  an  (A)  Rex  v.  Vantandillo,  4  M.  &  S.  73.  . 
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(directed  the  patients  to  attend  him  for  advice  instead  of  visiting  danger  of  the 

them,  or  that  he  prescribed  what  he  might  deem  essential  for  their  pub  c  healtb- 

recovery,  air,  and  exercise.     And  it  was  observed  that  in  Rex  v. 

Sutton,  (*)  which  was  an  indictment  for  keeping  an  inoculating-house,    - 

and  therefore  much  more  likely  to  spread  infection  than  what  had 

been  done  here,  the  Court  said  that  the  defendant  might  demur. 

Bat  Lord  EUenborough,  C.  J.,  said,  that  the  indictment  laid  the 

act  to  be  done  unlawfully  and  injuriously ;  and  that  in  order  to  sup 

port  this  statement  it  must  be  shewn,  that  what  was  done  was,  in 

the  manner  of  doing  it,  incautious,  and  likely  to  affect  the  health  of 

others.     That  the  words  unlawfully  and  injuriously  precluded  all 

legal   cause  of  excuse.    And  Le  Blanc,  J.,  in  passing  sentence  ** » indictable 

observed,  that  in  all  times  it  was  unlawful  and  an  indictable  offence  penJ^ 

to  expose  persons  infected  with  contagious  disorders,  and  therefore  infected  in 

liable  to  communicate  them  to  the  public,  in  a  place  of  public  places  of  pub- 

.    /7\  r  *  *  lie  retort. 

resort  (k) 

By  the  3  &  4  Vict  c  29,  which  was  passed  to  extend  the  Pewoas  mocu- 
practice  of  vaccination,  s.  8,  it  is  enacted,  "  that  any  person  who  5^^%^^ 
shall  from  and  after  the  passing  of  this  act  (23  July,  1840)  produce  small-pox  to  be 
or  attempt  to  produce  in  any  person,  by  inoculation  with  variolous  object  to  one 
matter,  or  by  wilful  exposure  to  variolous  matter,  or  to  any  matter,  1^™*"' 
article,  or  thing,  impregnated  with  variolous  matter,  or  wilfully  by 
any  oilier  means  whatsoever  produce  the  disease  of  small-pox  in  any 
person  in  England,  Wales,  or  Ireland,  shall  be  liable  to  be  proceeded 
against  and  convicted  summarily  before  any  two  or  more  justices  of 
the  peace  in  petty  sessions  assembled,  and  for  every  such  offence 
shall,  upon  conviction,  be  imprisoned  in  the  common  gaol  or  house 
of  correction  for  any  term  not  exceeding  one  month." 

The  public  health  may  be  injured  by  selling  unwholesome  food ;  Selling  un- 
and  it  is  an  indictable  offence  to  mix  unwholesome  ingredients  in  J^6901^^ 
anything  made  and  supplied  for  the  food  of  man.     And  if  a  master  &\e  0ffence. 
knows  that  his  servant  puts  into  bread  what  the  law  has  prohibited,  Master  liable 
and  the  servant,  from  the  quantity  he  puts  in,  makes  the  bread  un-  for  the  acts 
wholesome,  the  master  is  answerable  criminally,  for  he  should  have  doMin^oe0* 
taken  care  that  no  more  than  is  wholesome  was  not  inserted.     The  course  of  their 
indictment  was  against  the  contract  baker  for  a  military  asylum,  for  employment 
delivering  for  the  use  of  the  children  belonging  to  the  asylum  divers 
loaves  containing  noxious  materials,  which  he  Knew.     The  evidence 
was  that  they  contained  crude  lumps  of  alum,  and  that  alum  was  an 
unwholesome  ingredient,  and  that  the  defendant's  foreman  made  the 
loaves :  but  the  jury  found  that  the  defendant  knew  he  used  alum. 
Upon  a  motion  for  a  new  trial  the  Court  thought,  that  if  the  master 
suffered  the  use  of  a  prohibited  article,  it  was  his  duty  to  take  care 
that  it  was  not  used  to  a  noxious  extent,  and  that  he  was  answerable 
if  it  was.     A  rule  for  arresting  the  judgment  was  then  moved  for, 
on  the  ground  that  the  indictment  cud  not  specify  what  the  noxious 
ingredients  were,  or  state  that  the  loaves  were  delivered  to  be  eaten 
by  the  children:   but  the  Court  held  the  former  not  necessary, 
because  the  ingredients  were  in  the  defendant's  knowledge;  and 
the  allegation  that  the  loaves  were  delivered  for  the  use  ana  supply 
of  the  children,  must  mean  that  they  were  delivered  for  their  eating ; 
and  the  rule  was  refused.  (I) 

(0  4  Burr.  2116.  (0  Rex  v.  Dixon,  3  M.  &  S.  1 1 .    And 

(£)  Rex  9.  Burnett,  4M.&S.  272.  see  1  &  2  Geo.  4,  c.  50,  as  to  penalties  upon 
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*«£  "SL"1*0*"  ^  *®  a^90  an  fodfetabfe  offence  to  convey  the  refuse  of  gas  into  a 
corrupt  the*  *°  great  public  river,  and  thereby  to  render  the  waters  corrupt,  insalu- 
watersofa  brious,  and  unfit  for  the  use  of  man,  and  the  directors  of  a  gas 
and**0  alT'  company  are  responsible  for  the  acts  done  by  their  superintendent 
them  unfit  for  an<^  enguieer  under  a  general  authority  to  manage  the  works,  though 
the  use  of  man  they  are  personally  ignorant  of  the  plan  adopted,  and  though  such 
tne°°Ifc8eiof  ?^ua  ^  a  departure  **°m  ^e  original  and  understood  method  which 
gu  into  the  "*e  directors  had  no  reason  to  suppose  was  discontinued:  for  if  per- 
river.  sons  for  their  own  advantage  employ  servants  to  conduct  works,  they 

are  answerable  for  what  is  done  by  those  servants,  (m) 

bakers  for  using  alum,  &c.  in  making  bread,  acts  of  his  wife.  Lyons  ©.  Martin,  8  A.  A  B. 

See  Att.  Gen.  p.  Siddon,  1  Tyrw.  41,  as  to  512. 

the  liability  of  a  master  for  the  acts  of  his  (m)  Rex  v  Medley,  6  C  &  P.  292.  Lord 

servant.    Att.  Gen.  V.  Riddell  &  Tyrw.  Desman,  C  J. 

523,  as  to  the  liability  of  a  husband  for  the 


Ill 


CHAPTER  THE  TENTH. 

OF  OFFENCES  AGAINST  THE  REVENUE  LAWS  RELATING 

TO  THE  CUSTOMS  OR  EXCISE. 

Amongst  the  offences  against  the  revenue  laws,  that  of  smuggling 
is  one  of  the  principal.  It  consists  in  bringing  on  shore,  or  in  car- 
rying from  the  shore,  goods,  wares,  or  merchandize,  for  which  the 
duty  has  not  been  paid,  or  goods  of  which  the  importation  or  ex- 
portation is  prohibited :  an  offence  productive  of  various  mischiefs 
to  society,  (a)  In  order  to  prevent  the  commission  of  offences  of 
this  kind,  many  statutes  were  passed  from  time  to  time,  which,  in 
addition  to  the  proceedings  at  common  law  for  assaulting  and  ob- 
structing revenue  officers  when  acting  in  the  execution  of  their 
duties,  (6)  gave  to  those  officers  extraordinary  powers  and  protec- 
tions, and  punished  persons  endeavouring  to  resist  or  evade  the 
laws  relating  to  the  customs  and  excise.  The  3  &  4  Wm.  4,  a  50, 
after  reciting  that  it  is  expedient  to  amend  the  laws  relating  to  the 
customs,  proceeds  to  repeal  all  the  statutes  relating  to  smuggling. 
The  3  &  4  Wm.  4,  c.  53,  which  came  into  operation  on  the  1st  of 
September,  1833,  makes  various  enactments  relating  to  the  forfeiture 
of  vessels  engaged  in  illegal  traffic,  and  of  uncustomed  goods,  which 
do  not  come  within  the  scope  and  object  of  this  Treatise.  But  some 
of  the  enactments  relating  to  the  right  to  proceed  to  extremities, 
when  necessary,  for  the  purpose  of  seizing  vessels  liable  to  seizure, 
and  the  right  to  search  for  and  seize  goods  liable  to  forfeiture,  may 
properly  be  here  mentioned.  And  the  offence  of  making  signals  to 
smuggling  vessels  at  sea,  and  the  several  offences  declared  to  be 
felonies  by  this  statute,  require  to  be  particularly  noticed,  (c) 

The  3  &  4  Wm.  4,  c.  53,  s.  8,  enacts,  "  that  m  case  any  vessel  or  Y?"***^ 
boat  liable  to  seizure  or  examination  under  any  act  or  law  for  the  yj^  chased 
prevention  of  smuggling  shall  not  bring  to  on  being  required  so  to  by  vessels  or 
do,  on  being  chased  by  any  vessel  or  boat  in  his  Majesty's  navy  boato  of  J*6 
having  the  proper  pendant  and  ensign  of  his  Majesty's  ships  hoisted,  venti^ser?1*" 
or  by  any  vessel  or  boat  duly  employed  for  the  prevention  of  smug-  vice ;  not 
eling,  having  a  proper  pendant  and  ensign  hoisted,  it  shall  be  lawful  brin^?^^j 
ror  the  captain,  master,  or  other  person  having  the  charge  or  com-  JJJJ 
mand  of  such  vessel  or  boat  in  his  Majesty's  navy,  or  employed  as 


(a)  1  Hawk.  P.  C.  c  48,  8.  1.    4  Blac.  &  Pal.  188,  where  it  was  admitted  that  the 
'           Com.  155.    Bac  Abr.    Smuggling-  offence  charged  in  the  indictment  was  an 

(b)  See"   many    precedents   for   misde-  offence  indictable  at  common  law. 
mecnors  at  common  law,  in  assaulting  and  (c)  The  4  &  5  W.  4,  c.  13,  alters  some 
obstructing  officers  of  excise  and  customs,  of  the  provisions  of  this  act  as  to  commit- 
acting  in  the  due  execution  of  their  officers;  ments  by  justices,  and  hoisting  pendants, 
4Wentw.  385,  et  *q.  2  Chit  Crim.  Law,  by  his  Majesty's  subjects,  &c 
127,  ef  sef.    And  see  Brady's  case,  1  Bos. 
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aforesaid,  (first  causing  a  gun  to  be  fired  as  a  signal,)  to  fire  at  or 

into  such  vessel  or  boat ;  and  such  captain,  master,  or  other  person 

acting  in  his  aid  or  assistance,  or  by  his  direction,  shall  be  ana  he  is 

hereby  indemnified  and  discharged  from  any  indictment,  penalty, 

action,  or  other  proceeding  for  so  doing." 

VTe^b°at8f       ^  sec*  ^'  "  ^  vessek  ^d  boats,  and  all  goods  whatsoever,  liable 

be  seiEedVy**  to  ^or^e^ture  under  this  or  any  other  act  relating  to  the  revenue  of 

officers  and       customs,  shall  and  may  be  seized  in  any  place,  either  upon  land  or 

persons  herein   water,   by  any  officer  or  officers  of  his  Majesty's  army,  navy,  or 

mention  marines,  duly  employed  for  the  prevention  of  smuggling,  and  on 

full  pay,  or  by  any  officer  or  officers  of  customs  or  excise,  or  by  any 

Srson  having  authority  to  seize  from  the  commissioners  of  his 
ajesty's  customs  or  excise;  and  all  vessels,  boats,  and  goods  so 
seized  shall,  so  soon  as  conveniently  may  be,  be  delivered  into  the 
care  of  the  proper  officer  appointed  to  receive  the  same. 
It  is  not  sum-        In  a  case  under  the  6  Geo.  4,  c  108,  s.  34,  which  was  similar  in 

dctaem'to  °"  term!  to  sec-  32>  o{  ihe3&4  Wm.  4,  c.  53,  a  count  alleged  that 

state  that  it  certain  spirituous  liquors  were  about  to  be  imported,  in  respect  of 

was  the  duty  which  certain  duties  would  be  payable,  and  that  R.  H.  was  a  person 

seize  goods*-*0  empl°ye(l in  ^e  service  of  the  customs  of  our  Lord  the  King,  and 

the  fact  from,  that  it  was  the  duty  of  R.  H.,  as  such  person  so  employed  in  the 

which  such  service  of  the  customs  as  aforesaid,  to  arrest  and  detain  all  such  goods 

duty  arises,  a  ^  merchandizes  as  should  within  his  knowledge  be  imported, 

musthestated.      ,.  ,  7° .  """»«*  T         r  V i  V       ^*  %  «r  •*  i  j 

which,  upon  such  importation  thereof,  would  become  forfeited ;  and 
that  the  defendant  unlawfully  solicited  R.  H.  to  forbear  to  arrest 
and  detain  the  said  goods ;  it  was  objected,  in  arrest  of  judgment, 
that  as  the  law  did  not  cast  upon  all  persons  in  the  service  of  the 
customs  the  duty  of  making  seizures,  and  the  count  did  not  show 
that  H.  was  a  person  coming  within  any  of  the  three  classes  de- 
scribed in  sec  34  of  6  Geo.  4,  c.  108,  the  count  was  bad :  and  the 
Court  held  that  the  allegation  that  it  was  H.'s  duty  to  seize  goods, 
which  upon  importation  were  forfeited,  was  an  allegation  of  matter  of 
law.  That  being  so,  the  fact  from  which  that  duty  arose  ought  to  have 
been  stated  in  the  count  If,  indeed,  it  could  be  said  to  be  the  duty 
of  every  person  employed  in  the  service  of  the  customs  to  seize  such 
goods,  then  the  allegation  would  have  been  sufficient  But  it 
clearly  was  not  the  duty  of  every  such  person,  and  therefore  the 
indictment  was  bad.  (d) 

VeMkL?n*yve    ^y sec*  ^  "  **  8k   an^  may  ^  kwfui to  an^>  *°r  any  °^cer  °r 

^eUmitsof  "*  °fficers  of  the  army,  navy,  or  marines,  duly  employed  for  the  pre- 

the  ports,  and    vention  of  smuggling,  and  on  full  pay,  or  for  any  officer  or  officers 

penwns  land-     0f  customs,  producing  his  or  their  warrant  or  deputation  (if  required), 

ifofficers  Ju?'  to  8°  on  board  any  vessel  which  shall  be  within  the  limits  of  any  of 

pect  goods  are   the  ports  of  this  kingdom,  and  to  rummage  and  to  search  the  cabin 

co^ce^d.         and  all  other  parts  of  such  vessel  for  prohibited  and  uncustomed 

per^nL   lr       goods,  and  to  remain  on  board  such  vessel  during  the  whole  time 

that  the  same  shall  continue  within  the  limits  of  such  port,  and  also 

to  search  any  person  or  persons  either  on  board  or  who  shall  have 

landed  from  any  vessel,  provided  such  officer  or  officers  shall  have 

good  reason  to  suppose  mat  such  person  or  persons  hath  or  have  any 

uncustomed  or  prohibited  goods  secreted  about  his,  her,  or  their 

person  or  persons;  and  if  any  person  shall  obstruct  any  such  officer 

(d)  Rex  e.  Everett,  8  B.  &  C.  C.  114.  2  M.  &  R.  35.  See  s.  i\7, pott. 
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or  officers  in  going  or  remaining  on  board,  or  in  entering  or  search- 
ing such  vessel  or  person,  every  such  person  shall  forfeit  and  lose 
the  sum  of  one  hundred  pounds." 

By  sec  38,  **  it  shall  and  may  be  lawful  for  any  officer  or  officers  O* cers  antho- 
of  customs,  or  person  acting  under  the  direction  of  the  commis-  ^l^f mT^ 
sioners  of  his  Majesty's  customs,  having  a  writ  of  assistance  under  having  a  peace 
the  seal  of  his  Majesty's  Court  of  Exchequer,  to  take  a  constable,  officer,  may 
headborough,  or  other  public  officer  inhabiting  near  the  place,  and  f^^jjSJS 
in  the  daytime  to  enter  into  and  search  any  house,  shop,  cellar,  goods; 
warehouse,  room,  or  other  place,  and  in  case  of  resistance  to  break 
open  doors,  chests,  trunks,  or  other  packages,  there  to  seize  and 
from  thence  to  bring  any  uncustomed  or  prohibited  goods,  and  to 
put  and  secure  the  same  in  the  custom  house  warehouse  in  the  port 
next  to  the  place  from  whence  such  goods  shall  be  so  taken  as  afore- 
said: Provided  always,  that  for  the  purposes  of  this  act  any  such 
constable,  headborough,  or  other  pubhc  officer,  duly  sworn  as  such, 
may  act  as  well  without  the  limits  of  any  parish,  vul,  or  other  place 
for  which  he  shall  be  so  sworn  as  within  such  limits." 

By  sec.  40,  "it  shall  be  lawful  for  any  officer  of  customs  or  Officewcfciu. 
excise,  or  other  person  acting  in  his  or  their  aid  or  assistance,  or  £j"  ^JjJJJ 
duly  employed  for  the  prevention  of  smuggling,  upon  reasonable  able' cause, 
suspicion,  to  stop  and  examine  any  cart,  waggon,  or  other  means  of  ^P  ******  &c-» 
conveyance,  for  the  purpose  of  ascertaining  whether  any  smuggled  ^J^^ 
goods  are  contained  therein ;  and  if  no  such  goods  shall  be  found, 
then  and  in  such  case  the  officer  or  other  person  so  stopping  and 
examining  such  cart,  waggon,  or  other  conveyance,  having  had 
probable  cause  to  suspect  that  such  cart,  waggon,  or  other  con- 
veyance had  smuggled  goods  contained  therein,  shall  not,  on  account 
of  such  stoppage  and  search,  be  liable  to  any  prosecution  or  action 
at  law  on  account  thereof;  and  all  persons  driving  or  conducting 
such  cart,  waggon,  or  other  conveyance,  refusing  to  stop  when  re-' 
quired  so  to  ao  in  the  King's  name,  shall  forfeit  the  sum  of  one 
hundred  pounds." 

By  sec.  52,  "  if  any  person  or  persons  liable  to  be  detained  under  Any  person 
the  provisions  of  this  or  any  other  act  relating  to  the  customs  shall  JjjJ?^?  ** 
not  oe  detained  at  the  time  of  so  committing  the  offence  for  which  making  his 
he  or  they  is  or  are  so  liable,  or  after  detention  shall  make  his  or  escape,  may 
then*  escape,  it  shall  and  may  be  lawful  for  any  officer  or  officers  of  a*towa«Js  be 
the  army,  ^vy,  or  marines,  Ling  duly  employed  for  the  prevention  "f l"' 
of  smuggling,  and  on  full  pay,  or  for  any  officer  of  customs  or  excise,  customs, 
or  any  other  person  acting  in  his  or  their  aid  or  assistance,  or  duly 
employed  for  the  prevention  of  smuggling,  to  detain  such  person 
so  liable  to  detention  as  aforesaid  at  any  time  afterwards,  and  to 
carry  him   before  any  justice  of  the  peace,  to  be  dealt  with  as  if 
detained  at  the  time  of  committing  the  said  offence. 

By  sec.  53,  "no  person  shall,  after  sunset  and  before  sunrise  ^en^J^km 
between  the  2 1st  day  of  September  and  the  1st  day  of  April,  or  Smuggling 
after  the  hour  of  eight  in  the  evening  and  before  the  hour  of  six  in  vessels  at  sea 
the  morning  at  any  other  time  in  the  year,  make,  aid,  or  assist  in  mav  {*  de: 

i  -       ,  \^  • J     1   •  t-        j     J  i»  1        u     *  tamed,  and  on 

making  (e)  any  signal  in  or  on  board  or  from  any  vessel  or  boat,  or  conviction  to 

(e)  Here  followed  in  the  6  O.  4,  c.  108,  smoke,  or  by  any  rocket,  fire*  works,  flags, 

i.  52,  or  be  present  for  the  purpose  of  firing  of  any  gun  or  other  fire-arms,  or  any 

siding  or  assisting  in  the  making  of  any  other  contrivance  or  device,  or  any  other 

light,  fire,  Sash,  or  blase,  or  any  signal  by  signal. 

VOL.  h  I 
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forfeit  1002.,  or  on  or  from  any  part  of  the  coast  or  shore  of  the  united  kingdom,  or 
labour  for  «^  ^d"11  ***  miles  of  any  part  of  such  coasts  or  shores,  for  the  pu 


>&  mJ^Jm^^^f 


i^T  ~  of  giving  any  notice  (f)  to  any  person  on  board  any  smuggling 
vessel  or  boat,  whether  any  person  so  on  board  of  such  vessel  or  boat 
be  or  be  not  within  distance  to  (g)  notice  any  such  signal ;  and  if 
any  person,  contrary  to  the  true  intent  and  meaning  of  this  act, 
make  or  cause  to  be  made,  or  aid  or  assist  in  making  any  such 
signal,  such  person  so  offending  shall  be  guilty  of  a  misdemeanor ; 
and  it  shall  be  lawful  for  any  person  to  stop,  arrest,  and  detain  the 
person  or  persons  who  shall  so  offend,  and  to  cany  and  convey  such 
person  or  persons  so  offending  before  any  one  or  more  of  his 
Majesty's  justices  of  the  peace  residing  near  the  place  where  such 
offence  shall  be  committed,  who,  if  he  sees  cause,  shall  commit  the 
offender  to  the  next  county  gaol,  there  to  remain  until  the  next 
Court  of  oyer  or  terminer,  great  session,  or  gaol  delivery  (A)  or  until 
such  person  or  persons  shall  be  delivered  by  due  course  of  law ;  and 
it  shall  not  be  necessary  to  prove  on  any  indictment  or  information 
that  any  vessel  or  boat  was  actually  on  the  coast;  and  the  offender 
or  offenders  being  duly  convicted  thereof  shall,  by  order  of  the 
Court  before  whom  such  offender  or  offenders  shall  be  convicted, 
either  forfeit  and  pay  the  penalty  or  forfeiture  of  one  hundred 
pounds,  or,  at  the  discretion  of  such  Court,  be  sentenced  or  com- 
mitted to  the  common  gaol  or  house  of  correction,  there  to  be  kept 
to  hard  labour  for  any  term  not  exceeding  one  year." 

Theittdictuent       Where  an  indictment  upon  the  6th  Geo,  4,  c  108,  s.  52,  which 

?tate  the  day     was  vel7  8imilar  to  8-  53>  of  the  3  &  4  Wm.  4,  c.  53,  stated  that  the 

to  be  between    defendants  between  sunset  on  the  8th,  and  sunrise  on  the  9th  of 

tfojUst  of        March,  that  is  to  say,  on  the  morning  of  the  said  9th  of  March  about 

anJfJJ^t  of    three  o'clock,  did  make  certain  lights,  &c ;  it  was  proved  that  the 

April.  lights  were  made  on  the  morning  of  the  9th,  and  it  was  objected 

that  the  indictment  did  not  state  the  offence  to  have  been  committed 

between  the  21st  of  September  and  the  1st  of  April,  and  that  the 

allegation  that  the  offence  was  committed  on  the  9th  of  March  was 

not  sufficient,  because  the  prosecutor  was  not  bound  to  the  day 

laid ;  but  might  prove  the  offence  to  have  taken  place  on  any  other 

day ;  that  the  time  was  of  the  essence  of  the  offence,  and  therefore 

it  ought  to  have  formed  a  distinct  and  substantive  averment  in  the 

words  of  the  act;  but  it  was  held  that  the  day  having  been  proved 

as  laid,  the  objection  could  only  properly  be  made  in   arrest  of 

judgment,  and  even  then    it  was  no  valid  objection ;  for  judicial 

notice  must  be  taken  that  the  day  averred  in  the  indictment  is,  in 

fact,  within  the  period  mentioned  in  the  statute,  and  therefore  the 

indictment  was  good.  (*) 

Proof  of  a  fig-       By  sec  54,  "In  case  any  person  be  charged  with  or  indicted  for 

?r  n?Li^,n?     having  made  or  caused  to  be  made,  or  been  aiding:  or  assisting  in 

intended  to  he    "*T1JJ6  ^^  w  w^wbu.  w#  «   maw,  v     "™"  »«^g  v     TuTT*    u 

on  the  defend-   making,  any  such  signal  as  aforesaid,  the  burthen  ot  proof  that  such 

*«t.  signal  so  charged  as  having  been  made  with  intent  and  for  the 

purpose  of  giving  such  notice  as  aforesaid  was  not  made  with  such 

(/)  In  the  6  G.  4,  c  108,  a.  52, **  mak-  sessions  have  jurisdiction  to  try  this  offence, 

ing  or  giving  any  signal."  Rex  v. Cock,  4  M.  &  S.  71. 

ig)  In  6  G.  4,  c.  108,  s.  52,  "  See  or  (t)  Rex  v.  Brown,  Moo.  &  M.  163,  Lit- 

hear  any  such  light,  fire,  flash,  blaze,  or  tledale,  J.,   after  consulting  Gaselee,  J., 

signal"  see  Martin's  case,  auU,  p.  79. 

(A)  Notwithstanding  these  words,  the 
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intent  and  for  such  purpose  shall  be  upon  the  defendant  against 
whom  such  charge  is  made  or  such  indictment  is  found." 

By  sec  55,  "it  shall  be  lawful  for  any  person  whatsoever  to  Any  person 

prevent  any  signal  being  made  as  aforesaid,  and  to  enter  and  go  into  mayprevent 

and  upon  any  lands  for  that  purpose,  without  being  liable  or  subject  Slgn 
to  any  indictment,  suit,  or  action  for  the  same." 

By  sec  56,  "  If  any  person  whatsoever  shall  obstruct  any  officer  Persons  re- 

or  officers  of  the  army,  navy,  or  marines,  being  duly  employed  for  siting  officers, 

the  prevention  of  smuggling,  and  on  full  pay,  or  any  officer  or  J^Si?  °r 

officers  of  customs  or  excise,  or  any  person  acting  in  his  or  their  aid  goods  to  pre- 

or  assistance,  or  duly  employed  for  tne  prevention  of  smuggling,  in  Y^t.ie™?»  *° 

*i>  »•         fk'  *C«    j   i  •    Kx.     j  •  •         r^  A     forfeit  lOOi. 

the  execution  of  his  or  their  duty,  or  in  the  due  seizing  of  any  goods 
liable  to  forfeiture  by  this  or  any  other  act  relating  to  the  customs, 
or  shall  rescue  or  cause  to  be  rescued  any  goods  which  have  been 
seized,  or  shall  attempt  or  endeavour  to  do  so,  or  shall,  before  or  at 
or  after  any  seizure,  stave,  break,  or  otherwise  destroy  any  goods,  to 
prevent  the  seizure  thereof  or  the  securing  the  same,  then  and  in 
such  case  the  party  or  parties  offending  shall  forfeit  for  every  such 
offence  the  sum  of  one  hundred  pounds." 

By  sec  58,  "  if  any  persons  to  the  number  of  three  or  more,  Three  or  more 
armed  with  fire-arms  or  other  offensive  weapons,  shall  within  the  "^^K!'-118 
united  kingdom,  or  within  the  limits  of  any  port,  harbour,  or  creek  9lS^9t  -m  ^ 
thereof,  be  assembled,  in  order  to  be  aiding  and  assisting  in  the  illegal  landing 
illegal  landing,  running,  or  carrying  away  of  any  prohibited  goods,  of  any  goods,  ^ 
or  any  goods  liable  to  any  duties  which  have  not  been  paid  or  wof  goods 
secured,  or  in  rescuing  or  taking  away  any  such  goods  as  aforesaid,  seized  to  be 
after  seizure,  from  the  officer  of  the  customs  or  other  officer  autho-  d*?1?ed  S1"1^ 
rized  to  seize  the  same,  or  from  any  person  or  persons  employed  by  °        y* 
them  or  assisting  them,  or  from  the  place  wnere  the  same  shall 
have  been  lodged  by  diem,  or  in  rescuing  any  person  who  shall 
have  been  apprehended  for  any  of  the  offences  made  felony  by  this 
or  any  act  relating  to  the  customs,  or  in  the  preventing  the  appre- 
hension of  any  person  who  shall  have  been  guilty  of  such  offence,  or 
m  case  any  persons  to  the  number  of  three  or  more,  so  armed  as 
aforesaid,  shall,  within  the  united  kingdom,  or  within  the  limits  of 
any  port,  harbour,  or  creek  thereof  be  so  aiding  or  assisting,  every 
person  so  offending,  and  every  person  aiding,  abetting,  or  assisting 
therein,  shall,  being  thereof  convicted,  be  adjudged  guilty  of  felony, 
and  suffer  death  as  a  felon."  (j) 

By  sec.  59,  "if  any  person  shall  maliciously  shoot  at  any  vessel  or  Persons  snoot- 
boot  belonging  to  his  Majesty's  navy,  or  in  the  service  of  the  reve-  w  at  any  boat 
nue,  within  one  hundred  leagues  of  any  part  of  the  coast  of  the  tbe°navyf  orin 
united  kingdom,  or  shall  maliciously  shoot  at,  maim,  or  dangerously  the  service  of 
wound  any  officer  of  the  army,  navy,  or  marines,  being  duly  em-  &e  rTennfj 
ployed  for  the  prevention  of  smuggling,  and  on  full  pay,  or  any  „riltyofm 
officer  of  customs  or  excise,  or  any  person  acting  in  his  aid  or  assist-  felony. 
ance,  or  duly  employed  for  the .  prevention  of  smuggling,  in  the  due 
execution  of  his  office  or  duty,  every  person  so  offending,  and 
every  person  aiding,  abetting,  or  assisting  therein,  shall,  being  law- 

(  /)  Repealed  as  to  the  punishment,  by  any  term  not  exceeding  three  years,  and 

1  Vic  c  91,  ss.  1   &  2,  ante,  p.  92,  by  solitary  confinement  for    any  portion    or 

which  it  is  transportation  for  life,  or  for  any  portions  of  such  imprisonment,  or  of  such 

term  not  less  than  fifteen  years,  or  irapn-  imprisonment,   with  hard  labour,  not  ex- 

sonment,  with  or  without  hard  labour,  in  ceeding  one  month  at  any  one  time,  and 

the  common  gaol  or  house  of  correction  for  not  exceeding  three  months  in  any  one  year. 

I  2 
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Any  person  in 
company  with 
four  others 
having  prohi- 
bited goods 
or  with  one 
other  armed 
or  disguised, 
guilty  of 
felony. 


Persons  as* 
saulting  officers 
"by  force  or 
violence  may 
he  transported. 


Offences  on  the 
high  seas 
deemed  to  have 
been  com- 
mitted at  the 
place  into 
which  the 
offender  is 
brought,  or  in 
which  he  is 
found. 
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fully  convicted,  be  adjudged  guilty  of  felony,  and  suffer  death  as  a 
felon."  (A) 

By  sec.  60,  "if  any  person  being  in  company  with  more  than 
four  other  persons  be  found  with  any  goods  liable  to  forfeiture  under 
this  or  any  other  act  relating  to  the  revenue  of  customs  or  excise,  or 
in  company  with  one  other  person,  within  five  miles  of  the  sea  coast 
or  of  any  navigable  river  leading  therefrom,  with  such  goods,  and 
carrying  offensive  arms  or  weapons,  or  disguised  in  any  way,  every 
such  person  shall  be  adjudged  guilty  of  felony,  and  shall,  on  convic- 
tion of  such  offence  be  transported  as  a  felon  for  the  space  of  seven 
years."  (J) 

By  sec.  61,  "if  any  person  shall  by  force  or  violence  assault, 
resist,  oppose,  molest,  hinder,  or  obstruct  any  officer  of  the  army, 
navy,  or  marines,  being  duly  employed  for  the  prevention  of 
smuggling,  and  on  full  pay,  or  any  officer  of  customs  or  excise,  or 
other  person  acting  in  his  or  their  aid  or  assistance,  or  duly  em* 
ployed  for  the  prevention  of  smuggling,  in  the  due  execution  of  his 
or  their  office  or  duty,  such  person,  being  thereof  convicted,  shall  be 
transported  for  seven  years,  or  sentenced  to  be  imprisoned  in  any 
house  of  correction  or  common  gaol,  and  kept  to  nard  labour,  for 
any  term  not  exceeding  three  years,  at  the  discretion  of  the  Court 
before  whom  the  offender  shall  be  tried  and  convicted  as  aforesaid." 

By  sec.  77, "  in  case  any  offence  shall  be  committed  upon  the  high 
seas  against  this  or  any  other  act  relating  to  the  customs,  or  any 
penalty  or  forfeiture  shall  be  incurred  upon  the  high  seas  for  any 
breach  of  such  act,  such  offence  shall,  for  the  purpose  of  prosecution, 
be  deemed  and  taken  to  have  been  committed,  and  such  penalties 
and  forfeitures  to  have  been  incurred,  at  the  place  on  land  in  the 
united  kingdom  or  the  Isle  of  Man  into  which  the  person  commit- 
ting such  offence  or  incurring  such  penalty  or  forfeiture  shall  be 
taken,  brought,  or  carried,  or  in  which  such  person  shall  be  found ; 
and  in  case  such  place  on  land  is  situated  witnin  any  city,  borough, 
liberty,  division,  franchise,  or  town  corporate,  as  well  any  justice  of 
the  peace  for  such  city,  borough,  liberty,  division,  franchise,  or 
town  corporate,  as  any  justice  of  the  peace  of  the  county  within 
which  such  city,  borough,  liberty,  division,  franchise,  or  town  cor- 
porate is  situated,  shall  have  jurisdiction  to  hear  and  determine  all 
cases  of  offences  against  such  act  so  committed  upon  the  high  seas, 
any  charter  or  act  of  parliament  to  the  contrary  notwithstanding  i 
provided  always,  that  where  any  offence  shall  be  committed  in  any 
place  upon  the  water  not  being  within  any  county  of  the  united 
kingdom,  or  where  any  doubt  exists  as  to  the  same  being  within  any 
county,  such  offence  shall,  for  the  purposes  of  this  act,  be  deemed 
and  taken  to  be  an  offence  committed  upon  the  high  seas." 


(A)  See  note  (J),  and  see  Rex  r.  Reynolds, 
post,  p.  118. 

(0  The  3  &  4  Wm.  4,  c.  53,  contains 
no  provision  as  to  accessories,  there  may, 
however,  be  accessories  to  any  felony  men* 
tioned  in  it  (ante,  p.  34),  and  they  are 
punishable  by  the  7  &  8  Geo.  4,  c  28,  s.  8 
(ante,  p.  38),  and  sec.  9,  and  1  Vict.  c.  90, 
b.  5  (ante,  p.  65 ),  with  transportation  for 
seven  years,  or  imprisonment  for  not  ex- 
ceeding two  years,  with  or  without  hard 


labour,  in  the  common  gaol  or  house  of 
correction,  and  the  offender  may  also  be 
ordered  to  be  kept  in  solitary  confinement 
for  any  portion  of  such  imprisonment,  or  of 
such  imprisonment  with  hard  labour,  not 
exceeding  one  month  at  a  time,  or  three 
months  in  the  space  of  one  year,  and  if  a 
male,  may  be  once,  twice,  or  thrice  publicly 
or  privately  whipped,  in  addition  to  such 
imprisonment 
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By  sea  112,  "  no  indictment  shall  be  preferred  or  suit  commenced  Indictments 
for  tne  recovery  of  any  penalty  or  forfeiture  under  this  or  any  other  fcSS2j«SSw) 
act  relating  to  the  customs  or  excise  (except  in  the  cases  of  persons  to  be  preferred 
detained  and  carried  before  one  or  more  justices  in  pursuance  of  this  hy  order  of  the 
act)  unless  such  suit  shall  be  commenced  in  the  name  of  his  Ma-  ^d  suite  tolbe' 
jesty's  attorney  general,  or  in  the  name  of  the  lord  advocate  of  in  the  name  of 
Scotland,  or  unless  such  indictment  shall  be  preferred  under  the  attomey  gene- 
direction  of  the  commissioners  of  his  Majesty's  customs  or  excise,  or 
unless  such  suit  shall  be  commenced  in  the  name  of  some  officer  of 
customs  or  excise,  under  the  direction  of  the  said  commissioners 
respectively." 

By  sec  114,  "  if  any  goods  shall  be  seized  for  nonpayment  of  Proof  of  d*^- 
duties,  or  any  other  cause  of  forfeiture,  and  any  dispute  shall  arise  ™  of  lawful  im- 
whether  the  customs,  excise,  or  inland  duties  have  been  paid  for  the  portation  of 
same,  or  the  same  have  been  lawfully  imported,  or  concerning  the  IP0*** t0  ** ott 
place  from  whence  such  goods  were  brought,  then  and  in  such  case     e  owner# 
the  proof  thereof  shall  be  on  the  owner  or  claimer  of  such  goods, 
and  not  on  the  officer  who  shall  seize  and  stop  the  same." 

By  sec.  116,  "in  case  of  any  information  or  proceedings  had  ^"P601  <f 

i*7      i  .  *  ,  jJ.  ,  ri_^  ^   certain  matters 

under  this  or  any  other  act  relating  to  the  customs,  the  averment  to  be  sufficient, 
that  the  commissioners  of  his  Majesty's  customs  or  excise  have  unless  the  con- 
directed  or  elected  such  information  or  proceedings  to  be  instituted,  traryis  proved. 
or  that  any  vessel  is  foreign,  or  belonging  wholly  or  in  part  to  his 
Majesty's  subjects,  or  that  any  person  detained  or  found  on  board 
any  vessel  or  boat  liable  to  seizure  is  or  is  not  a  subject  of  his  Ma- 
jesty, or  that  any  person  detained  is  or  is  not  a  seafaring  man,  or  fit 
and  able  to  serve  his  Majesty  in  his  naval  service,  or  that  any  person 
is  an  officer  of  the  customs,  and  where  the  offence  is  committed  in  any 
port  in  the  united  kingdom,  the  naming  of  such  port  in  any  information 
or  proceedings,  shall  be  sufficient,  without  proof  as  to  such  fact  or  facts, 
unless -the  defendant  in  such  case  shall  prove  to  the  contrary." 

By  sea  117,  "all  persons  employed  for  the  prevention  of  smug-  Persons  em- 
gling  under  the  direction  of  the  commissioners  of  his  Majesty's  cus-  J^bot  °J  pre" 
toms,  or  of  any  officer  or  officers  in  the  service  of  the  customs,  shall  smuggling  to 
be  deemed  and  taken  to  be  duly  employed  for  the  prevention  of  he  deemed 
smuggling ;  and  the  averment,  in  any  information  or  suit,  that  such       y  omp  oy    ' 
party  was  so  duly  employed  shall  be  sufficient  proof  thereof,  unless 
the  defendant  in  such  information  or  suit  shall  prove  to  the  con- 
trary." 

By  sec.  118,  "  if  upon  any  trial  a  question  shall  arise  whether  any   ***  *** 

J      •  jw*         \»  .,       J  *  t    •        j   i      ^   *    evidence  may 

person  is  an  officer  of  the  army,  navy,  or  marines,  being  duly  em-  ^  g-ven  ^  a 

ployed  for  the  prevention  of  smuggling,  and  on  full  pay,  or  an  officer  party  is  an 

of  customs  or  excise,  evidence  ofnis  naving  acted  as  such  shall  be  officer,  and 

deemed  sufficient,  and  such  person  shall  not  be  required  to  produce  **nt  wltD'eUt 

his  commission  or  deputation,  unless  sufficient  proof  shall  be  given  although  en- 

to  the  contrary;  and  every  such  officer,  and  any  person  acting  in  tided  to  the 

his  aid  or  assistance,  shall  be  deemed  a  competent  witness  upon  the  ^iare  of  the 

trial  of  any  suit  or  information  on  account  of  any  seizure  or  penalty  seizure,  or 

as  aforesaid,  notwithstanding  such  officer  or  other  person  may  be  penalty  or  re- 

•  l    i         i         ii  °  /»         i         •  i  *      ward  on  con- 

entitled  to  the  whole  or  any  part  of  such  seizure  or  penalty,  or  to  victjon# 

any  reward  upon  the  conviction  of  the  party  charged  in  such  suit 

or  information." 

By  sec  120,  "  all  suite,  indictments,  or  informations  exhibited  ^*  ££  fc_ 

for  any  offence  against  this  or  any  other  act  relating  to  the  customs  dictmenti,  or 
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informations      in  any  of  his  Majesty's  courts  of  record  at  Westminster,  or  in  Dub- 
hibitedbe  **"     ^n>  or  *n  E^nhurgh,  or  in  the  royal  courts  of  Guernsey,  Jersey, 
Alderney,  Sark,  or  Man,  shall  and  may  be  had,  brought,  sued,  or 
exhibited  within  three  years  next  after  the  date  of  the  offence  com- 
mitted, and  shall  and  may  be  exhibited  before  any  one  or  more 
justices  of  the  peace  within  six  months  next  after  the  date  of  the 
offence  committed" 
Indictments  or       By  sec.  122,  "  any  indictment  or  information  for  any  offence 
n^^tried  in  aga^nst  ^s  or  any  other  act  relating  to  the  customs  shall  and  may 
any  county  in    be  inquired  of,  examined,  tried,  and  determined  in  any  county  of 
England,  England  where  the  offence  is  committed  in  England,  and  in  any 

I^ndrespec-  countv  m  Scotland  where  the  offence  is  committed  in  Scotland, 
tively.  and  in  any  county  in  Ireland  where  the  offence  is  committed  in 

Ireland,  in  such  manner  and  form  as  if  the  offence  had  been  com- 
mitted in  the  said  county  where  the  said  indictment  or  information 
shall  be  tried." 
As  to  malicious       Upon  a  clause  in  the  52  Geo.  3,  c.  143,  s.  11,  (now  repealed) 
shooting  at  a     wn;ch  was  nearly  similar  to  s.  59  of  the  present  act,  it  was  deter- 

vosscl  eve    or  *  ^ 

officer,  &c*  mined  that  where  a  custom-house  vessel  had  chased  a  smuggler  and 
fired  into  her  without  hoisting  the  pendant  and  ensign  then  required 
by  56  Geo.  3,  c.  104,  s.  8,  the  returning  such  fire  was  not  malicious. 
TTie  indictment  was  for  shooting  at  a  vessel  in  the  service  of  the 
customs  on  the  high  seas,  within  one  hundred  leagues  of  the  coast 
of  Great  Britain ;  and  also  for  maliciously  shooting  at  an  officer  of 
the  customs,  &c.  It  appeared  that  the  vessel  .chased  a  smuggler 
within  the  limits ;  the  smuggler  did  not  bring  to  upon  being  chased 
and  a  signal-gun  fired ;  whereupon  the  custom-house  vessel  fired  at 
the  smuggler,  and  the  smuggler  returned  the  fire,  and  they  had  a 
regular  engagement,  in  which  one  of  the  custom-house  officers  was 
severely  wounded.  In  order  to  prove  the  right  of  firing  at  the 
smuggler,  the  56  Geo.  3,  c.  104,  s.  8,  was  referred  to,  which,  in  the 
case  of  ships  employed  to  prevent  smuggling  by  the  Treasuiy, 
Admiralty,  Customs,  or  Excise,  gave  the  power,  if  the  vessel  had  a 
pendant  and  ensign  hoisted  of  such  description  as  his  Majesty  by 
any  order  in  council,  or  by  royal  proclamation  under  the  great  seal, 
should  direct ;  but  there  had  been  no  proclamation,  nor  was  any 
order  in  council  proved ;  though,  after  the  trial,  an  order  in  council 
was  discovered  which  required  certain  particulars  in  the  pendant 
and  ensign  which  this  ship's  pendant  and  ensign  had  not  Upon  a 
case  reserved,  eleven  judges  (Best,  J.,  being  absent)  were  clear  that 
as  the  custom-house  vessel  had  not  complied  with  what  was  re- 
quired to  make  her  shooting  legal,  the  smuggler's  firing  was  not  in 
law  malicious.  (/) 

Upon  a  clause  in  the  19  Geo.  2,  c.  34,  (now  repealed)  similar  to 

the  58th  section,  which  relates  to  offences  committed  by  persons, 

to  the  number  of  three  or  more,  armed  with  fire-arms,  or  other 

offensive  weapons,  and  assembled  in  order  to  be  aiding  and  assisting 

in  the  illegal  landing  of  goods,  &c,  it  was  decided  that  in  order  to 

What  stall  be    kring  offenders  within  its  penalties,  it  was  necessary  that  they  should 

deemed  an  of-    be  armed  with  weapons  which  might  properly  be  called  offensive,  (m) 

ftnsivc  weapon.  It  seems,  that  a  person  catching  up  a  hatchet  accidentally,  during 

<l)  Rex  v.   Reynolds    Mich.  T.  1821.  (m)  Hutchinson's  case,  1784,  1  Leach, 

MS.  Bayley,  J.  Russ.  &  Ry.  465.  342. 
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the  hurry  and  heat  of  an  affray,  was  not  armed  with  an  offensive 
weapon  within  the  meaning  of  that  act;  («)  and  in  one  case  it  was 
held,  that  large  sticks  about  three  feet  long,  with  larse  knobs  at  the 
end,  with  several  prongs,  the  natural  growth  of  the  stick,  arising  out 
of  them,  were  not  offensive  weapons ;  and  that,  from  the  preamble 
of  the  statute,  the  weapons  must  be  such  as  the  law  calls  dan- 
gerous, (o)  But  in  a  subsequent  case,  the  Court  said,  that  although 
it  was  difficult  to  say  what  should  or  should  not  be  called  an  offensive 
weapon,  it  would  be  going  a  great  deal  too  far  to  say  that  nothing 
but  guns,  pistols,  daggers,  and  instruments  of  war,  should  be  so  con* 
adered ;  and  that  bludgeons  properly  so  called,  clubs,  and  anything 
that  was  not  in  common  use  for  any  other  purpose  but  a  weapon, 
were  clearly  offensive  weapons  within  the  meaning  of  the  Legis- 
lature, (p)  In  a  case  upon  a  former  statute,  9  Geo.  2,  c.  35,  s.  10, 
where  tne  same  words,  "  armed  with  fire-arms,  or  other  offensive 
arms  or  weapons,19  occurred,  it  was  held  that  a  person  armed  only 
with  a  common  whip  was  not  an  offender  within  tne  meaning  of  the 
act;  though  he  aided  and  assisted  other  persons  who  were  armed 
with  fire-arms  and  weapons  which  were  clearly  offensive,  (a)  But 
with  respect  to  the  latter  part  of  this  judgment,  a  different  doctrine 
appears  to  have  been  held  by  Lord  Mansfield  upon  the  19  Geo.  2, 
c  34,  who  is  reported  to  have  said,  that  where  a  person  was  assem- 
bled, together  with  others  who  were  armed,  and  was  active,  it  was 
not  necessary  that  such  individual  should  be  armed,  (r) 

Where  a  number  of  persons  were  assembled  for  the  purpose  of 
landing  smuggled  goods,  and  they  were,  as  is  usual  on  sucn  occa- 
sions, divided  into  two  different  parties,  one  called  the  company, 
who  had  bats  in  their  hands  for  the  purpose  of  carrying  the  tubs  of 
spirits,  (which  bats  were  hop-poles  about  seven  feet  in  length,)  and 
tne  other  called  the  protecting  party,  who  were  armed  with  muskets ; 
and  the  prisoner  was  one  of  the  company,  and  carried  a  bat,  but  he 
did  not  strike  any  one  with  it,  but  some  of  the  men  with  bats  struck 
some  of  the  preventive  men;  as  the  bats  might  be  used  for  offensive 
purposes,  it  was  left  to  the  jury  to  say  whether  the  bats  were  offen- 
sive weapons  or  not  («) 

Upon  the  7  Geo.  2,  c.  21,  (now  repealed,)  by  which  any  person 
who  should,  with  an  offensive  weapon  or  instrument,  unlawfully  and 
maliciously  assault  with  intent  to  rob  was  made  guilty  of  felony,  it 
was  decided  that  the  words  "  offensive  weapon  or  instrument," 
would  apply  to  a  stick,  though  not  of  extraordinary  size,  and  though 
it  might  m  general  have  been  used  as  a  walking  stick.  An  indict- 
ment was  for  assaulting  with  an  offensive  weapon,  viz.,  a  stick,  with 
intent  to  rob ;  and  it  appeared  that  the  stick  was  like  a  common 
walking  stick,  about  a  yard  long,  and  not  very  thick,  but  that  the 
prisoner,  when  he  came  up  to  the  prosecutor,  struck  him  violently 


119 


(»)  Row's  case,  Old  Bailey,  May,  1784, 
before  Wilks,  J.,  and  Perryn,  B.  1  Leach, 
342,  note  («> 

(o)  lace's  case,  Old  Bailey,  Feb.  1785. 


By  Gould,  J.  Perryn,  B.,  and  Mr.  Recorder. 
1  Leach,  342,  note  («). 

<  p)  Cora's  case,  Old  Bailey,  May  1785. 
in  that  case  it  was  contended,  upon  the 
authority  of  Ince's  case,  that  very  large 
dub  sticks,  such  as  people  ride  with,  to 
defend  themselves,  arc  not  offensive  wea- 


pons ;  and  on  its  being  left  to  the  jury,  the 
prisoner  was  acquitted.  1  Leach,  342,  343, 
note  (a). 

(?)  Fletcher's  case,  1  Leach,  23. 

(r)  Franklin's  case,  1  Leach,  255.  8.  C. 
Cald.  244.  And  this  appears  to  be  the 
correct  doctrine,  see  Rex  v.  Smith,  Mich. 
T.  1818.  Russ.  &  Ry.  368,  post.  Book  IL 
Chap,  xxxix. 

r«)  Rex  v.  Noakcs,  5  C.  &  P.  326,  Lit- 
tledale,  J.,  Alderson,  J.,  Bolland,  B. 
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on  the  head  with  it,  so  as  to  cut  his  head  and  make  it  bleed ;  and 
two  of  the  prisoner's  comrades  afterwards  came  up  and  beat  the 
prosecutor  on  the  head  with  similar  sticks.     Holroyd,  J.,  told  the 

{ury,  that  as  the  prisoner  hod  used  the  stick  as  a  weapon  of  offence, 
le  thought  it  ought  to  be  considered  as  an  offensive  weapon ;  and 
the  mry  naving  convicted  the  prisoner,  the  judges  agreed  with  Hol- 
royd, J.,  and  held  the  conviction  right  (t)  And  in  a  similar  case 
on  the  9  Geo.  4,  c  69,  s.  9,  (the  Night  roaching  Act,)  if  was  held 
to  be  a  question  for  the  jury  whether  the  prisoner  had  taken  out  a 
stick,  large  enough  to  be  called  a  bludgeon,  which  he,  being  lame, 
was  in  the  habit  of  using  as  a  crutch,  with  intent  to  use  it  as  an 
offensive  weapon,  or  merely  for  the  purpose  to  which  he  usually 
applied  it  {u)  From  a  case  upon  the  same  repealed  statute 
(7  Geo.  2,  c  21,)  where  the  indictment  was  for  assaulting  with  9 
certain  offensive  weapon  called  a  wooden  staff,  and  the  evidence 
proved  a  violent  blow  with  a  great  stone,  as  it  was  holden  that  the 
conviction  of  the  prisoner  was  proper,  it  appears  to  follow  that  both 
a  wooden  staff  and  a  great  stone  were  considered  as  offensive 
weapons  within  the  meaning  of  that  statute,  (v) 

As  to  the  assembling,  it  may  be  mentioned  that  upon  the  repealed 
statute  (19  Geo.  2,  c.  34)  it  was  determined,  that  it  must  be  deliberate* 
and  for  the  purpose  of  committing  the  offence  described  in  the 
statute.  So  that  where  a  set  of  drunken  men  came  from  an  ale-t 
house,  and  hastily  set  themselves  to  carry  away  some  Geneva  which 
had  been  seized  by  the  excise  officers,  it  was  thought  very  ques- 
tionable whether  the  object  which  the  Legislature  had  in  view  could 
be  extended  to  such  a  case ;  and  the  Court  said,  that  the  words  of 
the  statute  manifestly  alluded  to  the  circumstance  of  great  multi- 
tudes of  persons  coming  down  upon  the  beach  of  the  sea  for  the 
purpose  of  escorting  uncustomed  goods  to  the  places  designed  for 
then*  reception,  (w) 

Upon  a  clause  of  the  repealed  statute  9  Geo.  2,  c  35,  8.  26,  by 
which  it  was  enacted,  that  an  assault  committed  upon  any  of  the 
officers  of  the  customs  and  excise  should  be  tried  in  any  county  in 
England,  in  such  manner  and  form,  as  if  the  offence  had  been, 
therein  committed,  it  was  decided  that  the  provision  extended  only 
to  revenue  officers,  qua  officers :  and  a  defendant  having  been  found 
guilty,  on  an  indictment,  of  a  common  assault  on  the  prosecutor, 
who  was  an  excise  officer,  the  Court  of  King's  Bench  arrested  the 
judgment,  though  the  prosecutor  was  described  to  be  an  excise 
officer,  the  offence  being  laid  in  Surrey,  and  the  venue  in  Mid* 
dlesex.  (a?) 


(0  Rex  t>.  Johnson,  Mich.  T.  1822. 
Russ.  &  Ry.  492. 

(«)  Rex  v.  Palmer,  M.  &  Rob.  70.  Taun- 
ton, J.    See  pott,  Book,  "•  Chap.  39. 

(©)  Sherwin's  case,  Oakham,  1785,  1 
East,  P.  C.  c.  8,  i  13,  p.  421.  The 
ground  upon  which  the  judges  held  in  this 
case,  that  the  evidence  was  sufficient  to 
maintain  the  charge  in  the  indictment,  was 
that  the  weapon  laid  in  the  indictment,  and 
the  weapon  proved,  produce  the  same  sort 
of  mischief,  cir.,  by  blows  and  bruises ;  and 
that  the  description  would  have  been  suffi- 
cient in  an  indictment  for  murder. 


O)  Hutchinson's  case,  1  Leaah,  343. 
The  Court  offered  the  Attorney-General 
a  special  verdict  upon  this  case :  out  he  de- 
clined to  take  it,  and  the  prisoners  were 
acquitted.  This  construction  of  the  statute 
as  to  the  assembling  being  deliberate,  and 
for  the  purpose  of  committing  the  offence, 
is  stated  to  have  been  adopted  by  Willes. 
J.,  and  Hotham,  B.,  in  Spice's  case,  Old 
Bailey,  December  1785,  and  by  Heath,  J., 
in  Gray's  case,  Old  Bailey,  July  in  th* 
same  year.    1  Leach.  343,  note  (a). 

(*)  Rex  t>.  Cartwright,  4  T.  R.  490. 
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CHAPTER  THE  ELEVENTH. 

OF   HINDERING   THE   EXPORTATION  OF  CORN,  OB  PREVENTING  ITS 

CIRCULATION  WITHIN   THE   KINGDOM. 

The  11  Geo.  2,  c.  22,  s.  1,  reciting  that  persons  had  assembled  in  Of  hindering 
great  numbers,  committed  great  violences*  and  done  many  injuries,  *?  exP0't•*10,l 

vi-  •    ^      *.-.!•    j       ^       °      __*  ^-  c  i_       i_  J         r  !_•     of  corn  by 

with  intent  to  hinder  the  exportation  of  corn,  whereby  many  of  his  violence. 
Majesty's  subjects  had  been  deterred  from  buying  corn  and  grain, 
and  following  their  lawful  business  therein,  to  then:  great  loss  and 
damage,  as  well  as  to  the  great  damage  and  prejudice  of  the  farmers 
and  landholders  of  this  Kingdom,  and  of  the  nation  in  general, 
enacts, "  that  if  any  person  or  persons  [shall  wilfully  and  maliciously 
beat,  wound,  or  use  any  other  violence  to  or  upon  any  person  or 
persons,  with  intent  to  aeter  or  hinder  him  or  them  from  buying  of 
corn  or  grain  in  any  market,  or  other  place  within  this  kingdom ;  J  (a) 
or  shall  unlawfully  stop  or  seize  upon  any  waggon,  cart,  or  other  car- 
riage, or  horse  loaded  with  wheat,  flour,  meal,  malt,  or  other  grain, 
in  or  on  the  way  to  or  from  any  city,  market  town,  or  sear-port,  of 
this  kingdom ;  and  wilfully  and  maliciously  break,  cut,  separate,  or 
destroy,  the  same  or  any  part  thereof,  or  tne  harness  of  the  horses 
drawing  the  same ;  or  shall  unlawfully  take  off,  drive  away,  kill,  or 
wound,  any  of  such  horses ;  [or  unlawfully  beat  or  wound  the  driver 
or  drivers  of  such  waggon,  cart,  or  other  carriage,  or  hone,  so  loaded,  in 
order  to  stop  the  same ;]  (a)  or  shall  by  cutting  of  the  sacks,  or  other- 
wise, scatter  or  throw  abroad  such  wheat,  flour,  meal,  malt,  or  other 
grain ;  or  shall  take  or  carry  away,  spoil  or  damage,  the  same,  or  any 
part  thereof;"  such  offenders,  being  convicted  before  two  justices  of 
the  peace  of  the  county*  &c  in  which  the  offence  is  committed,  or 
before  the  justices  of  tne  peace  in  open  sessions,  (who  are  thereby 
authorized  and  empowered  summarily  and  finally  to  hear  and  deter- 
mine the  same,)  shall  be  sent  to  the  common  gaol,  or  to  the  house  of 
correction,  there  to  be  kept  to  hard  labour  for  any  time  not  exceed- 
ing three  months,  nor  less  than  one  month ;  and  shall  by  the  same 
justices  be  also  ordered  to  be  once  publicly  whipped  by  the  master 
or  keeper  of  the  gaol  or  house  of  correction  in  such  city,  market- 
town,  or  sea-port,  m  or  near  to  which  such  offence  shall  be  com- 
mitted, at  the  market-cross  or  market-place  there,  between  the  hours 
of  eleven  and  two  o'clock. 

By  sec.  2,  ["if  any  person  or  persons  so  convicted,  shall  commit  Persons  com- 
any  of  the  offences  aforesaid,  a  second  time;]  (a)  orif  any  person  or  per^  J^^,^* 
sons  shall  wilfully  and  maliciously  pull,  throw  down,  or  otherwise  «md  time,  or 
destroy,  any  storehouse  or  granary,  or  other  place  where  corn  shall  destroying 
be  then  kept  in  order  to  be  exported;  or  shall  unlawfully  enter  any  S1*0""**01, 

(a)  Repealed,  see  note  (V),post,  p,  122. 
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aforesaid,  (first  causing  a  gun  to  be  fired  as  a  signal,)  to  fire  at  or 

into  such  vessel  or  boat ;  and  such  captain,  master,  or  other  person 

acting  in  his  aid  or  assistance,  or  by  his  direction,  shall  be  ana  he  is 

hereby  indemnified  and  discharged  from  any  indictment,  penalty, 

action,  or  other  proceeding  for  so  doing." 

v«sej[^boat8»       By  sec  32,  "  all  vessels  and  boats,  and  all  goods  whatsoever,  liable 

be  aeiteAy11*  to  forfeiture  under  this  or  any  other  act  relating  to  the  revenue  of 

officers  and       customs,  shall  and  may  be  seized  in  any  place,  either  upon  land  or 

persons  herein   water,  by  any  officer  or  officers  of  his  Majesty's  army,  navy,  or 

mentl011  marines,  duly  employed  for  the  prevention  of  smuggling,  and  on 

full  pay,  or  by  any  officer  or  officers  of  customs  or  excise,  or  by  anv 

person  having  authority  to  seize  from  the  commissioners  of  his 

Majesty's  customs  or  excise ;  and  all  vessels,  boats,  and  goods  so 

seized  shall,  so  soon  as  conveniently  may  be,  be  delivered  into  the 

care  of  the  proper  officer  appointed  to  receive  the  same. 

It  is  not  snffi-        In  a  case  under  the  6  Geo.  4,  c  108,  s.  34,  which  was  similar  in 

mSJI!^   terms  to  sec  32,  of  the  3  &  4  Wm.  4,  c.  53,  a  count  alleged  that 

aictmentto         .         .  .  .  J ..  ,  /    i      •  .    j    •         °       A      /• 

state  that  it      certain  spirituous  liquors  were  about  to  be  imported,  in  respect  oi 
was  the  duty     which  certain  duties  would  be  payable,  and  that  R.  H.  was  a  person 
seize*  goods*-10  empl°yed  m  ^e  service  of  the  customs  of  our  Lord  the  King,  and 
the  fact  from,    that  it  was  the  duty  of  R.  H.,  as  such  person  so  employed  in  the 
which  such      service  of  the  customs  as  aforesaid,  to  arrest  and  detain  all  such  goods 
mustbesSed  an^  merchandizes  as  should  within  his  knowledge  be  imported, 
which,  upon  such  importation  thereof,  would  become  forfeited ;  and 
that  the  defendant  unlawfully  solicited  R.  H.  to  forbear  to  arrest 
and  detain  the  said  goods ;  it  was  objected,  in  arrest  of  judgment, 
that  as  the  law  did  not  cast  upon  all  persons  in  the  service  of  the 
customs  the  duty  of  making  seizures,  and  the  count  did  not  show 
that  H.  was  a  person  coming  within  any  of  the  three  classes  de- 
scribed in  sec.  34  of  6  Geo.  4,  c.  108,  the  count  was  bad :  and  the 
Court  held  that  the  allegation  that  it  was  H.'s  duty  to  seize  goods, 
which  upon  importation  were  forfeited,  was  an  allegation  of  matter  of 
law.  That  being  so,  the  fact  from  which  that  duty  arose  ought  to  have 
been  stated  in  the  count     If,  indeed,  it  could  be  said  to  be  the  duty 
of  every  person  employed  in  the  service  of  the  customs  to  seize  such 
goods,   then   the  allegation   would  have  been  sufficient     But  it 
clearly  was  not  the  duty  of  every  such  person,  and  therefore  the 
indictment  was  bad.  (d) 

VcMhLJn^^e    ^y 8ec"  ^  " xt  s^^ an(^  may  ^  ^aw^  to  an<^  *°r  any  °^cer  °r 

theUmitsof  "  °fficers  of  the  army,  navy,  or  marines,  duly  employed  for  the  pre- 

the  ports,  and    vention  of  smuggling,  and  on  full  pay,  or  for  any  officer  or  officers 

persons  land-     0f  customs,  producing  his  or  their  warrant  or  deputation  (if  required), 

ifoffic*™1^'  to  g°  on  board  any  vessel  which  shall  be  within  the  limits  of  any  of 

pect  goods  are   the  ports  of  this  kingdom,  and  to  rummage  and  to  search  the  cabin 

cScealw         an^  *N  other  parts  of  such  vessel  for  prohibited  and  uncustomed 

Lj^    ir       goods,  and  to  remain  on  board  such  vessel  during  the  whole  time 

that  the  same  shall  continue  within  the  limits  of  such  port,  and  also 

to  search  any  person  or  persons  either  on  board  or  wno  shall  have 

landed  from  any  vessel,  provided  such  officer  or  officers  shall  have 

good  reason  to  suppose  that  such  person  or  persons  hath  or  have  any 

uncustomed  or  prohibited  goods  secreted  about  his,  her,  or  their 

person  or  persons;  and  if  any  person  shall  obstruct  any  such  officer 

(d)  Rex  v.  Everett,  8  B.  &  C.  C.  114.  2  M.  &  R.  35.  See  s.  117,/xm*. 
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or  officers  in  going  or  remaining  on  board,  or  in  entering  or  search^ 
ing  such  vessel  or  person,  every  such  person  shall  forfeit  and  lose 
the  sum  of  one  hundred  pounds." 

By  sec.  38,  "  it  shall  and  may  be  lawful  for  any  officer  or  officers  Officers  antho- 
of  customs,  or  person  acting  under  the  direction  of  the  commis-  "*?* bjr  writ  Jf 
sioners  of  his  Majesty's  customs,  having  a  writ  of  assistance  under  having  a  peace 
the  seal  of  his  Majesty's  Court  of  Exchequer,  to  take  a  constable,  officer,  may 
headborough,  or  other  public  officer  inhabiting  near  the  place,  and  EJ^rdriSid 
in  the  daytime  to  enter  into  and  search  any  house,  shop,  cellar,  g^JL 
warehouse,  room,  or  other  place,  and  in  case  of  resistance  to  break 
open  doors,  chests,  trunks,  or  other  packages,  there  to  seize  and 
from  thence  to  bring  any  uncustomed  or  prohibited  goods,  and  to 
put  and  secure  the  same  in  the  custom  house  warehouse  in  the  port 
next  to  the  place  from  whence  such  goods  shall  be  so  taken  as  afore- 
said: Provided  always,  that  for  the  purposes  of  this  act  any  such 
constable,  headborough,  or  other  pubhc  officer,  duly  sworn  as  such, 
may  act  as  well  without  the  limits  of  any  parish,  vill,  or  other  place 
for  which  he  shall  be  so  sworn  as  within  such  limits." 

By  sec.  40,  "  it  shall  be  lawful  for  any  officer  of  customs  or  Officer!  of  ens  - 
excise,  or  other  person  acting  in  his  or  their  aid  or  assistance,  or  Jj™  ^^JoC 
duly  employed  tor  the  prevention  of  smuggling,  upon  reasonable  able'caase, 
suspicion,  to  stop  and  examine  any  cart,  waggon,  or  other  means  of  "top <***> &c» 
conveyance,  for  the  purpose  of  ascertaining  whether  any  smuggled  ^J^^ 
goods  are  contained  therein ;  and  if  no  such  goods  shall  be  found, 
then  and  in  such  case  the  officer  or  other  person  so  stopping  and 
examining  such  cart,  waggon,  or  other  conveyance,  having  had 
probable  cause  to  suspect  that  such  cart,  waggon,  or  other  con- 
veyance had  smuggled  goods  contained  therein,  wall  not,  on  account 
of  such  stoppage  and  search,  be  liable  to  any  prosecution  or  action 
at  law  on  account  thereof;  and  all  persons  driving  or  conducting 
such  cart,  waggon,  or  other  conveyance,  refusing  to  stop  when  re-' 
quired  so  to  ao  in  the  King's  name,  shall  forfeit  the  sum  of  one 
hundred  pounds." 

By  sec.  52,  "  if  any  person  or  persons  liable  to  be  detained  under  Any  pencn 
the  provisions  of  this  or  any  other  act  relating  to  the  customs  shall  Jj—JJ?  ** 
not  be  detained  at  the  time  of  so  committing  the  offence  for  which  making  his 
he  or  they  is  or  are  so  liable,  or  after  detention  shall  make  his  or  escape,  may 
theif  escape,  it  shall  and  may  be  lawful  for  any  officer  or  officers  of  ^f^8^*  ** 

t_  r  •  r    •        -a   i  ii/»"l  •        detained  by  any 

the  army,  navy,  or  marines,  being  duly  employed  for  the  prevention  office,,  of  the 
of  smuggling,  and  on  full  pay,  or  for  any  officer  of  customs  or  excise,  customs. 
or  any  other  person  acting  in  his  or  their  aid  or  assistance,  or  duly 
employed  for  the  prevention  of  smuggling,  to  detain  such  person 
so  liable  to  detention  as  aforesaid  at  any  time  afterwards,  and  to 
carry  him  before  any  justice  of  the  peace,  to  be  dealt  with  as  if 
detained  at  the  time  of  committing  the  said  offence. 

By  sec.  53,  "no  person  shall,  after  sunset  and  before  sunrise  ^"^JJ*1" 
between  the  21st  day  of  September  and  the  1st  day  of  April,  or  t0*m1aggUng 
after  the  hour  of  eight  in  the  evening  and  before  the  hour  of  six  in  vessels  at  sea 
the  morning  at  any  other  time  in  the  year,  make,  aid,  or  assist  in  **W  j*  *■: 

i  -       ,  C°  •  ^     i   •  i-       j     J  e-  i        i_     s.  tamed,  and  on 

making  (e)  any  signal  m  or  on  board  or  from  any  vessel  or  boat,  or  conviction  to 

(«)  Here  followed  in  the  6  O.  4,  c  108,  smoke,  or  by  any  rocket,  lire- works,  flags, 

s.  52,  or  be  present  for  the  purpose  of  firing  of  any  gun  or  other  fire-arms,  or  any 

aiding  or  assisting  in  the  making  of  any  other  contrivance  or  device,  or  any  other 

light,  fire,  flash,  or  blase,  or  any  signal  by  signal 

vol.  r,  i 
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37  Geo.  3, 
c.  123,  s.  1, 
administering 
unlawful  oaths 
felony,  punish- 
able by  trans- 
portation. 


Taking  such 
oaths  felony, 
punishable  by 
transportation. 

This  statute  is 
not  confined 
to  oaths  admi- 
nisteredfor 
seditious  or 
mutinous  pur- 
poses. 


OF  ADMINISTERING  OK  TAKING   UNLAWFUL,  OATHS. 

The  37  Geo.  3,  c.  123,  s.  1,  recites,  that  wicked  and  evil  disposed 
persons  had  attempted  to  seduce  his  Majesty's  forces  and  subjects 
from  their  duty  and  allegiance,  and  to  incite  them  to  acts  of  mutiny 
and  sedition ;  and  had  endeavoured  to  give  effect  to  their  wicked 
and  traitorous  proceedings,  by  imposing  upon  the  persons  whom 
they  had  attempted  to  seduce  the  pretended  obligation  of  oaths  un- 
lawfully administered.  From  this  preamble  it  appears  as  if  the 
statute  were  mainly  directed  against  combinations  for  purposes  of 
mutiny  and  sedition:  but  in  the  enacting  part,  after  dealing  with 
offences  of  that  description,  it  goes  on  m  much  more  extensive 
terms,  and  embraces  other  more  general  objects.  It  enacts,  "  that 
any  person  or  persons  who  shall  in  any  manner  or  form  whatsoever 
administer,  or  cause  to  be  administered,  or  be  aiding  or  assisting  at, 
or  present  at,  and  consenting  to,  the  administering  or  taking  of  any 
oatn  or  engagement,  purporting  or  intended  to  bind  the  person 
taking  the  same  to  engage  m  any  mutinous  or  seditious  purpose ;  or 
to  disturb  the  public  peace ;  or  to  be  of  any  association,  society,  or 
confederacy,  formed  for  any  such  purpose ;  or  to  obey  the  orders  or 
commands  of  any  committee  or  body  of  men  not  lawfully  consti- 
tuted, or  of  any  leader  or  commander,  or  other  person  not  having 
authority  by  law  for  that  purpose ;  or  not  to  inform  or  give  evidence 
against  any  associate,  confederate,  or  other  person ;  or  not  to  reveal 
or  discover  any  unlawful  combination  or  confederacy;  or  not  to 
reveal  or  discover  any  illegal  act  done  or  to  be  done ;  or  not  to  reveal 
or  discover  any  illegal  oath  or  engagement  which  may  have  been 
administered  or  tendered  to,  or  taken  by  such  person  or  persons,  or 
to  or  by  any  other  person  or  persons,  or  the  import  of  any  such  oath 
or  engagement;"  shall  on  conviction  be  adjudged  guilty  of  felony, 
and  be  transported  for  any  term  not  exceeding  seven  years ;  "  and 
every  person  who  shall  take  any  such  oath  or  engagement,  not  being 
compelled  thereto,  shall,  on  conviction,  be  adjudged  guilty  of  felony, 
and  may  be  transported  for  any  term  not  exceeding  seven  years." 

In  one  case  a  question  was  made,  whether  the  unlawful  adminis- 
tering of  an  oath  by  an  associated  body  of  men  to  a  person,  pur- 
porting to  bind  him  not  to  reveal  or  discover  an  unlawful  combina- 
tion or  conspiracy  of  persons,  nor  any  illegal  act  done  by  them,  (a) 
was  within  mis  statute ;  the  object  of  the  association  being  a  conspi- 
racy to  raise  wages  and  make  regulations  in  a  certain  trade,  and  not 
to  stir  up  mutiny  or  sedition.     It  was  contended,  that  the  words  of 

(a)  The  oath  was,  M  You  shall  be  true  to      hurt  any  of  them,  and  you  shall  not  divulge 
every  journeyman  shearman,  and  not  to      any  of  their  secrets;  so  help  you  God." 
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the  statute,  however  large  in  themselves,  must  be  confined  to  the 
objects  stated  in  the  preamble ;  and  could  not  have  been  intended  to 
teach  a  case  where  it  was  plain  that  the  fact  arose  entirely  out  of  a 
private  dispute  between  persons  engaged  in  the  same  trade,  and  was 
confined  in  its  object  to  that  alone:  and  that  the  general  words 
therefore  must  be  construed  with  relation  to  the  antecedent  offences, 
which  are  confined  in  their  objects  to  mutiny  and  sedition.  But  the 
Court,  though  they  did  not  upon  the  particular  circumstances  feel 
themselves  called  upon  to  give  an  express  decision,  appear  to  have 
entertained  no  doubt  but  that  the  case  was  within  the  statute,  (b) 

So  where  sixteen  persons,  with  their  faces  blackened,  met  at  a 
house  at  night,  having  guns  with  them,  and  intending  to  go  out  for 
the  purpose  of  night  poaching,  and  were  all  sworn  not  to  betray 
their  companions,  and  it  was  objected  that  this  oath  was  not  within 
the  statute,  as  it  was  not  for  a  mutinous  or  seditious  object,  and  that 
the  statute  only  prohibited  those  oaths  of  secrecy  which  related  to 
some  illegal  act,  and  that  the  word  "  illegal"  imported  a  criminal  act 
and  not  a  mere  civil  trespass,  whereas  it  was  a  mere  civil  trespass 
which  was  contemplated  at  the  time  when  the  oath  was  adminis- 
tered ;  but  it  was  held  that  the  oath  was  within  the  statute ;  and  as 
to  the  assembly  itself,  and  its  object,  it  was  impossible  that  a  meet- 
ing to  go  out  with  faces  thus  disguised,  at  night,  and  under  such 
circumstances,  could  be  other  than  an  unlawful  assembly :  in  which 
case,  the  oath  to  keep  it  secret  was  an  oath  prohibited  by  the  sta- 
tute, (c)  So  where  an  oath  was  administered  to  the  members  of  a 
trades'  union,  binding  them  not  to  make  buttons  for  less  than  the 
lodge  prices,  and  not  to  divulge  the  secrets  of  the  lodge ;  it  was  held 
that  this  was  an  oath  within  the  statute,  for  to  administer  an  oath  or 
engagement  not  to  reveal  the  secrets  of  any  association,  is  within  the 
37  Geo.  3,  c  137,  as  explained  by  subsequent  statutes,  not  because 
it  has  reference  to  any  matter  respecting  wages,  but  on  the  ground 
that  every  association  of  that  kina,  bound  together  by  an  oath,  not 
to  disclose  the  proceedings  of  that  society,  is  for  that  reason  an  un- 
lawful combination  within  the  statutes,  (e) 

So  where  an  oath  not  to  reveal  what  they  saw  or  heard  was  admi- 
nistered by  members  of  an  association,  which  was  formed  for  the 
Eurpose  of  raising  wages  by  a  general  strike  on  the  part  of  its  mem- 
ers,  and  for  other  purposes  in  furtherance  of  that  design,  it  was 
held  that  it  was  within  the  37  Geo.  3,  c.  123.  (f) 

The  52  Geo.  3,  c.  104,  s.  1,  which  was  passed,  to  render  the  52  Geo.  3, 
foregoing  act  more  effectual  in  respect  to  oaths  of  a  particular  «•  104.  b. 1; 
nature,  enacts,  "  that  every  person  who  shall  in  any  manner  or  form  A<?lniljHter^? 

.  j     •    •  A  J  r       ^v        j     •    •  ^        V         1         -j«  unlawful  oaths 

whatsoever  administer,  or  cause  to  be  administered,  or  be  aiding  or  in  certain  cases 
assisting  at  the  administering  of  any  oath  or  engagement,  purporting  felony. 
or  intending  to  bind  the  person  taking  the  same  to  commit  any 
treason  or  murder,  or  any  felony  punishable  by  law  with  death," 

(6)  Rex  v.  Marks,  3  East,  157.    Law-  necessity  of  the  law." 
fence,  J  ,  said,  u  It  is  true  that  the  pream-  (c)  Rex  v.  Brodribb,  6  C.  &  P.  571. 

bie  and  the  first  part  of  the  enacting  clause  Holroyd,  J. 

ore  confined  in  their  objects  to  cases  of  («)  Rex  9.  Ball,  6  C.  &  P.  563,  Wil- 

mutiny  and   sedition  ;    but  it  is  nothing  liams,  J. 

unusual  in  acts  of  parliament,  for  the  enact-  (f)  Rex  o.  Loveless,  1  M.  &  Rob.  349 ; 

tng  part  to  go  beyond  the  preamble ;  the  S.  C.  6  C.  &  P.  596,  Williams,  J.     See 

remedy  often  extends  beyond  the  particular  Rex  v.   Dixon,  6  €.  &  P.  601,  Bosau- 

«act  or  mischief  which  first  suggested  the  quet,  J. 
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Persons  taking 
oaths  by  com- 
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What  shall  be 
deemed  an 
oath. 


Persons  aiding 
and  assisting, 
or  persons 
causing  such 
oaths  to  be 


shall,  on  conviction,  be  adjudged  guilty  of  felony,  and  suffer  death 
as  a  felon  without  benefit  of  clergy  (g) ;  and  every  person  who  shall 
take  any  such  oath  or  engagement,  not  being  compelled  thereto," 
shall,  on  conviction,  be  adjudged  guilty  of  felony,  and  be  transported 
for  life,  or  for  such  term  of  years  as  the  Court  shall  adjudge. 

But  persons  taking  the  oaths  mentioned  in  either  of  these  acts  by 
compulsion  must  make  a  full  disclosure  of  the  fact,  and  the  circum- 
stances attending  it,  within  a  limited  time,  in  order  to  be  justified  or 
excused  The  37  Geo.  3,  c.  123,  s.  2,  enacts,  "that  compulsion 
shall  not  justify  or  excuse  any  person  taking  such  oath  or  engage- 
ment, unless  he  or  she  shall,  within  four  days  after  the  taking 
thereof,  if  not  prevented  by  actual  force  or  sickness,  and  then  within 
four  days  after  the  hindrance  produced  by  such  force  or  sickness 
shall  cease,  declare  the  same,  together  with  the  whole  of  what  he  or 
she  shall  know  touching  the  same,  and  the  person  or  persons  by 
whom,  and  in  whose  presence,  and  when  and  where,  such  oath  or 
engagement  was  administered  or  taken,  by  information  on  oath 
before  one  of  his  Majesty's  justices  of  the  peace,  or  one  of  his 
Majesty's  principal  secretaries  of  state,  or  his  Majesty's  privy 
council ;  or  in  case  the  person  taking  such  oath  or  engagement  shall 
be  in  actual  service  in  his  Majesty*  forces  by  sea  or  land,  then  by 
such  information  on  oath  as  aforesaid,  or  by  information  to  his  com- 
manding officer."  The  52  Geo.  3,  c.  104,  s.  2,  contains  a  similar 
enactment  as  to  the  oaths  or  engagements  within  that  act,  except 
that  the  words  "fourteen  days"  are  substituted  for  "four  days." 

By  the  37  Geo.  3,  c  123,  s,  5,  any  engagement  or  obligation 
whatsoever  in  the  nature  of  an  oath,  and  by  the  52  Geo.  3,  a  104, 
s.  6,  any  engagement  or  obligation  whatsoever  in  the  nature  of  an 
oath  purporting  or  intending  to  bind  the  person  taking  the  same  to 
commit  any  treason  or  murder  or  any  felony  punishable  by  law  with 
death,  shall  be  deemed  an  oath  within  the  intent  and  meaning  of 
those  acts,  in  whatever  form  or  manner  the  same  shall  be  adminis- 
tered or  taken ;  and  whether  the  same  shall  be  actually  administered 
by  any  person  or  persons  to  any  other  person  or  persons,  or  taken 
by  any  person  or  persons  without  any  administration  thereof  by  any 
other  person  or  persons. 

If  the  oath  administered  was  intended  to  make  the  party  believe 
himself  under  an  engagement,  it  is  equally  within  the  act,  whether 
the  book  made  use  of  be  a  testament  or  not  (A)  So  the  precise  form 
of  the  oath  is  immaterial ;  it  is  an  oath  within  the  meaning  of  the 
acts,  if  it  was  understood  by  the  party  tendering,  and  by  the  party 
taking  it,  as  having  the  force  and  obligation  of  an  oath,  (i) 

With  repect  to  persons  aiding  and  assisting  at  the  aaministering 
or  taking  these  unlawful  oaths,  the  37  Geo.  3,  s.  3,  enacts,  that  per- 
sons aiding  and  assisting  at,  or  present  and  consenting  to,  the 
administering  or  taking  ofany  oath  or  engagement  before  mentioned 


(g)  But  this  punishment  was  abolished  by 
1  Vict.  c.  91,  s.  1,  by  which,  and  ?ec.  2, 
the  punishment  now  is  transportation  for 
life,  or  for  any  term  not  less  than  fifteen 
years,  or  imprisonment,  with  or  without 
hard  labour,  in  the  common  gaol  or  house 
of  correction  for  any  term  not  exceeding 
three  years,  and  solitary  confinement  for 
any  portion  or  portions  of  such  imprison- 


ment, or  of  such  imprisonment  with  hard 
labour,  not  exceeding  one  month  at  a  time, 
or  three  months  in  the  course  of  one  year. 
See  the  sections,  ante,  p.  92. 

(A)  Rex  v.  Brodribb,6  C.  &  P.  571,  Hoi- 
royd,  J.,  where  an  account  book,  called  The 
Young  Man$  Bert  Companion,  was  used. 

(t)  Rex  0.  Loveless,  M.  &  Rob.  349, 
Williams,  J. 
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in  that  act ;  and  persons  causing  any  suck  oath  or  engagement  to  be  taken>  though 

administered  or  taken,  though  not  present  at  the  administering  ^h^they've 

or  taking  thereof,  shall  be  deemed  principal  offenders,  and  tried  as  taken,  are  prin- 

such;  although  the  person  or  persons  who  actually  administered  ciPals* 

such  oath  or  engagement,  if  any  such  there  shall  be,  shall  not  have 

been  tried  or  convicted,     A  similar  enactment  is  contained  in  the 

52  Geo.  3,  s.  4,  with  respect  to  persons  aiding  and  assisting  at  the 

administering  of  any  oath  or  engagement  mentioned  in  that  act ;  and 

persons  causing  any  such  oath  or  engagement  to  be  administered, 

though  not  present  at  the  administering  thereof:  such  persons  are  to 

be  deemed  principal  offenders,  and,  on  conviction,  to  be  adjudged 

guilty  of  felony,  and  to  suffer  death  without  benefit  of  clergy,  (j) 

although  the  person  or  persons  who  actually  administered  the  oath 

or  engagement,  if  any  such  there  shall  be,  shall  not  have  been  tried 

or  convicted. 

Both  the  statutes  provide  that  it  shall  not  be  necessary  to  set  forth  In  the  indict- 
in  the  indictment  the  words  of  the  oath  or  engagement ;  and  that  it  J?*0***  "  "?*" 
shall  be  sufficient  to  set  forth  the  purport  of  sucn  oath  or  engagement,  font  the  pur- 
or  some  material  part  thereof  (k)     Upon  an  indictment  on  the  37  port  of  the 
Geo.  3,  the  fourth  count  charged,  that  the  defendants  administered  0B^i  or  e"~ 
to  J.  H.  an  oath  a  intended  to  bind  him  not  to  inform  or  give  Sagenie11 
evidence  against  any  member  of  a  certain  society  formed  to  disturb 
the  public  peace  for  any  act  or  expression  of  his  or  their's,  done  or 
made  collectively  or  individually,  m  or  out  of  that  or  other  similar 
societies,  in  pursuance  of  the  spirit  of  that  obligation ;"  and  the 
eighth  count  stated  the  oath  to  be  "  intended  to  bind  the  said  J.  H. 
not  to  give  evidence  against  any  associate  in  certain  associations  and 
societies  of  persons  formed  for  seditious  purposes :"  and  the  other 
counts  stated  the  objects  of  the  oath  administered,  and  the  objects 
of  the  society,  differently  and  more  generally  adapted  to  several 
prohibitory  parts  of  the  statute.     Upon  objection  taken  at  the  trial  to 
die  generality  of  the  statements  in  the  indictment,  Lord  Avanley 
was  of  opinion  that  the  act  intended  that  it  should  be  sufficient 
to  allege  and  prove  what  the  object  of  the  oath  and  engagement 
was,  without  stating  any  words  at  all ;  and  that  the  offence  being 
described  in  the  words  of  the  act,  was  well  described  :  but  that  sup- 
posing the  objection  made  to  the  generality  of  the  counts  was  good, 
which  he  did  not  admit,  yet  that  in  the  fourth  and  eighth  a  material 
part  of  the  oath  or  engagement  was  set  forth  according  to  the  clause 
of  the  act.     The  point  was  submitted  to  the  judges,  who,  without 
giving  any  opinion  against  the  other  counts,  all  agreed  that  at  any 
rate  the  fourth  and  eighth  counts  were  good.  (/) 

If  the  indictment  state  the  oath  to  have  been  not  to  inform  or 
give  evidence  against  any  person  belonging  to  a  confederacy  of 
persons  associated  together  to  do  "  a  certain  illegal  act,"  it  is  suffi- 
cient without  going  on  to  state  what  the  illegal  act  was.  For  the 
offence  is  not  the  illegal  act,  but  the  administration  of  the  oath, 
which  preceded  it,  and  all  that  the  rules  of  pleading  require  is  that 
the   offence — that  is  the  oath  itself— should    be  sufficiently  set 

(J)  Abolished  by  1   Vict.  c.  91,  s.   1,  (I)  Rex  v.  Moore  and  Others,  6  East, 

tee  note  (c)  ante,  tor  the  present  punish-      419,  note  (b).     The  defendants  were  tried 


at  Lancaster  Summer  Assizes,  1801  ;  and 
(4)  37  Geo.  3,  c.  123,  s.  4.    52  Geo.  3,      the  opinion  of  the  judges  was  given  in 
c.  104,  s.  5.  Michaelmas  Term,  1801. 
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from  whicn  it 
is  supposed  that 
the  oath  was 
read.     And 
parol  evidence 
may  be  given 
to  explain  the 
nature  of  the 
oath. 


Place  of  trial. 


Persons  tried 
not  liable  to 
be  tried  for 
the  same  fact 
as  high 
son. 


Societies  tak- 
ing unlawful 
oaths,  &&,  to 
be  deemed  un- 
lawful combi- 
nations and 
confederacies. 


out  (hi)  Where  an  indictment  charged  that  the  prisoner  adminis- 
tered "  a  certain  oath"  to  J.  Penny,  and  fifteen  others,  naming  them, 
and  it  was  proved  that  the  sixteen  were  all  sworn  in  the  same 
.manner,  on  the  same  book,  two  or  three  at  a  time,  at  the  same 
meeting,  it  was  held  that  this  was  sufficient,  for  it  was  the  same  act 
of  administering.  Or  it  might  be  taken  to  be  a  complete  trans- 
action with  respect  to  each  person  sworn ;  and  the  charge  would  be 
substantiated  by  evidence  of  the  prisoner  having  sworn  any  one  of  the 
party,  in  the  same  way  as  a  man  may  be  convicted  of  larceny  on  proof 
of  stealing  one  out  of  several  articles  named  in  an  indictment  («) 

Where  the  witness,  swearing  to  the  words  spoken  by  way  of  oath 
by  the  prisoner  when  he  administered  it,  said  that  he  held  a  paper  in 
his  hand  at  the  time  when  he  administered  the  oath,  from  which 
paper  it  was  supposed  that  he  read  the  words ;  it  was  held,  that 
parol  evidence  of  what  he  in  fact  said  was  sufficient,  without 
giving  him  notice  to  produce  such  paper.  (0)  And  where  the  oath 
on  the  face  of  it  did  not  purport  to  be  for  a  seditious  purpose,  though 
it  was  objected  that  no  parol  evidence  could  be  given  to  shew  that 
the  "  brotherhood?  mentioned  in  it  was  of  a  seditious  nature,  it  was 
held  that  declarations  made  at  the  time  by  the  partv  administering 
such  oath  were  admissible  to  prove  the  real  object  of  it  (p) 

Both  the  37  Geo.  3,  and  52  Geo.  3,  provide  that  offences  com-" 
mitted  on  the  high  seas,  or  out  of  the  realm,  or  in  England,  shall  be 
tried  before  any  court  of  oyer  and  terminer  or  gaol  delivery  for  any 
county  in  England  in  such  manner  and  form  as  if  such  offence  had 
been  therein  committed ;  and  that  offences  committed  in  Scotland- 
shall  be  tried  either  before  the  justiciary  court  at  Edinburgh,  of 
in  any  of  the  circuit  courts  in  that  part  of  the  united  kingdom.  (9) 

It  is  also  provided  by  both  these  statutes  that  any  person  wh<? 
shall  be  tried  and  acquitted  or  convicted  of  any  offence  against  the 
acts,  shall  not  be  liable  to  be  prosecuted  again  for  the  same  offence 
or  feet  as  high  treason,  or  misprision  of  high  treason.  And  further, 
that  nothing  in  the  acts  contained  shall  be  construed  to  extend 
to  prevent  any  person  guilty  of  any  offence  against  the  acts,  and  who 
shall  not  be  tried  for  the  same,  as  an  offence  against  the  acts,  from 
being  tried  for  the  same,  as  high  treason,  or  misprision  of  high 
treason,  in  such  manner  as  if  those  acts  had  not  been  made,  (r) 

By  the  57  Geo.  3,  c  19,  s.  25,  it  is  enacted,  that  all  societies  or 
clubs,  the  members  whereof  shall  be  required  or  admitted  to  take  any 
oath  or  engagement,  which  shall  be  an  unlawful  engagement  within 
the  37th  Geo.  3,  c  123,  or  the  52d  Geo.  3,  c  104,  or  to  take  any 
oath  not  required  or  authorized  by  law  ;  and  every  society  or  club, 
the  members  whereof  or  any  of  them,  shall  take,  or  in  any  manner 
bind  themselves  by  any  such  oath  or  engagement  on  becoming,  or  in 
order  to  become,  or  in  consequence  of  being  a  member  or  members 
of  such  society  or  club ;  and  every  society  or  club,  the  members  or 
any  member  whereof  shall  be  required  or  admitted  to  take,  subscribe, 
or  assent  to  any  test  or  declaration  not  required  or  authorized 
by  law,  in  whatever  manner  or  form  such  taking  or  assenting  shall  be 


(m)  Rex  e.  Brodribb,  6  C.  &  P.  571, 
Holroyd,  J. 


(n)  Ibid. 
W 


421. 


Rex  v.  Mcors  and  Others,  6  East, 


(p)  Id.  ibid. 

(9)  37  Geo.  3,  c.  123,  s.  6;  52  Geo.  3, 
c.  104,8.7. 

(r )  37  Geo.  3,  c.  123,  s.  7 ;  52  Geo.  3, 
c  104,  s.  8. 
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performed,  whether  by  words,  signs,  or  otherwise,  either  on  becom- 
ing, or  in  order  to  become,  or  in  consequence  of  being  a  member  or 
members  of  any  such  society  or  club ;  shall  be  deemed  and  taken 
to  be  unlawful  combinations  and  confederacies  within  the  meaning 
of  the  39th  Geo.  3,  c  79  (*)  and  may  be  prosecuted,  proceeded 
against,  and  punished,   according  to  the  provisions  of  the  said 

BCL(t) 

With  respect  to  the    administering  or  taking   unlawful  oaths  Administering 
in  Ireland,  the  50  Geo.  3,  c.   102,  enacts,  "  that  any  person  or  |nn^J^U,i 
persons    who    shall    administer,   or    cause    to    be    administered,  felony  and 
tender,  or  cause  to  be  tendered,  or  be  present  aiding  and  assisting  at  transportation 
the  administering  or  tendering,  or  who  shall  by  threats,  promises,  forl"e* 
persuasions,  or  other  undue  means,  cause,  procure,  or  induce  to  be 
taken  by  any  person  or  persons  in  Ireland,  upon  a  book  or  otherwise, 
any  oath  or  engagement  importing  to  bind  the  person  or  persons 
taking  the  same  to  be  of  any  association,  brotherhood,  committee,  so- 
ciety, or  confederacy  whatsoever,  in  reality  formed,  or  to  be  formed, 
for  seditious  purposes,  or  to  disturb  the  public  peace,  or  to  injure 
the  persons  or  property  of  any  person  or  persons  whatsoever,  or  to 
compel  any  person  or  persons  whatsoever,  to  do,  or  omit,  or  refuse  to 
do,  any  act  or  acts  whatsoever,  under  whatever  name,  description,  or 
pretence  such  association,  brotherhood,  committee,  society,  or  con- 
federacy, shall  assume,  or  pretend  to  be  formed  or  constituted,  or 
any  oath  or  engagement  importing  to  bind  the  person  taking  the 
same  to  obey  the  orders,  or  rules,  or  commands,  of  any  committee  or 
other  body  of  men  not  lawfully  constituted,  or  of  any  captain,  leader 
or  commander,  (not  appointed  by  or  under  the  authority  of  his 
Majesty,  his  heirs  and  successors,)  or  to  assemble  at  the  desire  and 
command  of  any  such  captain,  leader,  commander,  or  committee,  or 
of  any  person  or  persons  not  having  lawful  authority,  or  not  to 
inform  or  give  evidence  against  any  brother,  associate,  confederate, 
or  other  person,  or  not  to  reveal  or  discover  his  or  her  having  taken 
any  illegal  oath,  or  not  to  reveal  or  discover  any  illegal  act  done  or 
to  be  done,  or  not  to  discover  any  illegal  oath  or  engagement  which 
may  be  administered  or  tendered  to  him  or  her,  or  the  import 
thereof,  whether  such  oath  shall  be  afterwards  so  administered  or 
tendered,  or  not,  or  whether  he  or  she  shall  take  such  oath,  or  enter 
into  such  engagement  or  not,  being  by  due  course  of  law  convicted 
thereof,  shall  be  adjudged  guilty  of  felony,  and  be  transported  for 
life ;  and  every  person  who  shall  take,  in  Ireland,  any  such  oath  or  And  taking 
engagement,  importing  so  to  bind  him  or  her  as  aforesaid,  and  being  iuc^°Jth,  m 
by  due  course  of  law  thereof  convicted,  shall  be  adjudged  guilty  of  potion  for 
felony,  and  be  transported  for  seven  years."  seven  yean. 

This  statute  further  enacts,  that  a  person  compelled  by  inevitable  Persons  com 
necessity  to  commit  any  of  these  offences,  shall  be  excused  and  P*11?* by  ne- 
justified  upon  proof  of  such  necessity,  if  within  ten  days  (not  being  ciis^ifSey" 
prevented  by  actual  force  or  sickness,  and  then  withm  seven  days  disclose  what 
after  such  actual  force  or  sickness  shall  cease  to  disable  him,)  he  dis-  ^y  *?ow  m  * 
close  to  a  justice  of  peace,  by  information  on  oath,  the  whole  of  what 

(*)  See  this  act,  pott,  Book  ii.,  Chap.  26.  meetings,  nor  to  meetings  or  societies  for 

(f)  This  statute  is  not  to  extend  to  charitable  purposes,  s.  26.    By  sec.  39,  the 

Freemasons'  lodges,  nor  to  any  declaration  act  is  not  to  extend  to  Ireland. 

approved  by  two  justices,  nor  to  Quakers' 
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4j£*^\*     ^  knows  touching  bis  compulsion, (u )    Persons    aiding  at  the 

eipal  ofl£dm.  ^^u^tering  or  tendering  the  oath  or  engagement,  ana  persons 

causing  the  oath  or  engagement  to  be  administered  or  tendered, 

though  not  present,  are  to  be  deemed  principal  offenders,  and  tried 

as  such,  though  the  person  who  actually  administered  such  oath  or 

^n>ortof  A«   engagement  shall  not  have  been  tried  or  convicted  (tA    And  the 

in  the  Indict-     statute  also  provides,  that  it  shall  be  sufficient  to  set  forth  in  the 

ment  indictment  the  purport  or  object  of  such  oath  or  engagement.  (10) 

By  the  4  Geo.  4,  c.  87,  s.  1,  every  society,  &c  in  Ireland,  the 
members  whereof  shall,  according  to  the  rules,  &c.  be  required  or 
admitted,  or  permitted  to  take  any  oath  or  engagement,  which  shall 
be  an  unlawful  oath  or  engagement,  within  the  statute  50  Geo.  3, 
c.  102,  or  to  take  any  oath  not  required  or  authorized  by  law,  are 
declared  to  be  unlawful  combinations  and  confederacies. 

The  4  Geo.  4,  c.  87,  is  extended  for  five  years,  from  the  1st  of 
September,  1839,  by  the  2  &  3  Vict  a  74,  which  also  extends  the 

S revisions  of  the  4th  of  Geo.  4,  to  certain  other  societies  therein 
escribed. 

(«)  8ec  2.   And  the  section  provides  from  the  time  when  the  force  or  ticinsss 

also,  that  no  person  shall  be  excluded  from  shall  cease, 
the  defence  of  inevitable  necessity,  who  («)  8ec.  3. 

shall  be  tried  for  an  offence  within  ten  days  (w)  See.  4. 

from  the  commission  of  it,  or  of  seven  days 
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"by  statute,  (a)  Thus,  silently 
of  a  felony  without  using  any  endeavour  to  apprehend 
the  offender,  is  a  misprision ;  (i)  for  a  man  is  bound  to  discover  the 
crime  of  another  to  a  magistrate  with  all  possible  expedition,  (c) 
But  there  must  be  knowledge  merely  without  any  assent;  for  if  a 
man  assent  to  a  felony,  he  will  be  either  principal  or  accessory,  (d) 
The  punishment  of  this  offence  in  an  officer  is  imposed  by  the  star 
tute  of  Westminster,  3  Edw.  1,  c.  9,  which  enacts,  that  "  if  the 
sheriff,  coroner,  or  any  other  bailiff  within  a  franchise,  or  without, 
for  reward,  or  for  prayer,  or  for  fear,  or  for  any  manner  of  affinity, 
conceal,  consent,  or  procure  to  conceal,  the  felonies  done  in  their 
liberties ;  or  otherwise  will  not  attach  nor  arrest  such  felons  there  (as 
they  may),  or  otherwise  will  not  do  their  office,  for  favour  borne  to 
such  misdoers,  and  be  attainted  thereof  they  shall  have  one  year's 
imprisonment,  and  after  make  a  grievous  fine  at  the  King's  pleasure, 
if  thev  have  wherewith;  and  if  they  have  not  whereof,  they  shall 
have  imprisonment  of  three  years."  The  punishment,  in  the  case  of 
a  common  person,  is  imprisonment  for  a  less  discretionary  time ;  and 
in  both  cases  fine  and  ransom  at  the  King's  pleasure,  (e)  By  the 
3  Hen*  7,  c  1,  the  justices  of  every  shire  may  take  an  inquest  to 
inquire  of  the  concealments  of  other  inquests,  of  such  matters  and 
offences  as  are  to  be  inquired  and  presented  before  justices  of  the 
peace,  whereof  complaint  shall  be  made  by  bill ;  and  if  such  conceal- 
ment be  found  of  any  inquest  within  a  year  after  the  concealment, 
every  person  of  the  inquest  is  to  be  amerced  for  the  concealment  by 
discretion  of  the  justices. 

Of  a  similar  nature  to  this  offence  of  misprision  of  felony,  is  the  Of  compound- 
offence  of  compounding  of  felony,  mentioned  in  the  boob  by  the  ^^JS^ 
more  ancient  appellation  of  theft-bote,  which  is  where  the  party 
robbed  not  only  knows  the  felon,  but  also  takes  his  goods  again,  o£ 
other  amends,  upon  agreement  not  to  prosecute.  (/)  It  is  said  to 
have  been  anciently  punishable  aslelony ;  but  is  now  punished  only 
with  fine  and  imprisonment,  unless  it  be  accompanied  with  some 

(«)  J  Hawk.  P.  C.  c  59,  s.  2.    3  Inst  observed,  once  for  all,  not  to  signify  any 

139.  extrajudicial  will  of  the  sovereign,  but  such 

(&)  1  Hale,  374,  375.    1  Hawk.  P.  C.  c.  as  is  declared  by  his  representative*,  the 

59,  s.  2,  note  (1).  judges  in  his  courts  of  justice ;  vohmiat 

(c)  3  Inst  140.  Regit  in  curia,  mm  t»  camera." 

(<*)  4  Blac.  Com.  121.  (/)  1  Hawk.  P.  C.  c.  59,  s.  5.   4  Blac. 

(e)  4  Blac.  Com.  121,  where  it  is  said,  Com.  133. 
"  which   pleasure   of  the  Ring  must  be 
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ing informa- 
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degree  of  maintenance  given  to  the  felon,  which  makes  the  party  an 
accessory  after  the  fact  (g)    But  the  barely  taking  again  one  s  own 

rids  which  have  been  stolen,  is  no  offence  at  all  unless  some  favour 
shown  to  the  thief  (A) 

Where  an  indictment  for  compounding  felony  alleged  that  the 
defendant  desisted  from  prosecuting,  and  it  appeared  that  he  did 
prosecute  to  conviction,  the  defendant  was  held  entitled  to  be 
acquitted,  (hh) 

It  may  be  observed,  that  to  take  any  reward  for  helping  a  person 
to  stolen  goods  is  made  felony  by  7  &  8  Geo.  4,  a  29,  s.  58,  and  to 
advertise  a  reward  for  the  return  of  things  stolen,  incurs  a  forfeiture 
of  fifty  pounds  by  the  fifty-ninth  section  of  the  same  act 

An  agreement  to  put  an  end  to  a  prosecution  for  a  misdemeanor 
has  been  considered  to  be  illegal,  as  impeding  the  course  of  public 
justice ;  (t )  but  it  is  sometimes  done  after  conviction,  with  the  sanc- 
tion of  the  Court,  in  cases  where  the  offence  principally  and  more 
immediately  affects  an  individual ;  the  defendant  being  permitted 
to  speak  with  the  prosecutor  before  any  judgment  is  pronounced,  and 
a  trivial  punishment  being  inflicted  if  the  prosecutor  declares  him- 
self satisfied,  (k)  And  where,  in  a  case  of  an  indictment  for  ill 
treating  a  parish  apprentice,  a  security  for  the  fair  expenses  of  the 
prosecution  had  been  given  by  the  defendant  after  conviction,  upon 
an  understanding  that  the  Court  would  abate  the  period  of  his  im- 
prisonment, the  security  was  held  to  be  good,  upon  the  ground  that 
it  was  given  with  the  sanction  of  the  Court,  and  to  be  considered  as 
part  of  the  punishment  suffered  by  the  defendant  in  expiation  of  his 
offence,  in  addition  to  the  imprisonment  inflicted  on  him.  (/) 

So  where  a  defendant  was  prosecuted  by  parish  officers,  and  con- 
victed for  disobeying  an  order  of  maintenance,  and  sentence  was 
deferred  by  the  Court  with  a  view  to  an  arrangement,  and  in  the 
mean  time  he  was  committed  to  prison,  and  the  officers  demanded  a 
sum  considerably  exceeding  the  amount  of  maintenance  due,  but 
part  of  which  was  to  cover  costs;  the  defendant  paid  part,  and 
cave  a  note  for  the  remainder,  and  was  then  brought  into  Court, 
fined  Is.  and  discharged ;  it  did  not  appear  whether  the  particulars 
of  the  arrangement  were  made  known  to  the  Court,  but  the  defen- 
dant made  no  complaint  when  brought  up;  it  was  held  that  the 
compromise  was  legal,  (m) 

The  compounding  of  informations  on  penal  statutes  is  a  misde- 
meanor against  public  justice,  by  contributing  to  make  the  laws 
odious  to  the  people.  («)  Therefore,  in  order  to  discourage  malicious 
informers,  ana  to  provide  that  offences,  when  once  discovered,  shall 
be  duly  prosecuted,  it  was  enacted  by  the  18  Eliz.  c.  5,  s.  4,  that  if 
any  person,  "  by  colour  or  pretence  of  process,  or  without  process 


(g)  I  Hawk.  P.  C.  c.  59,  s.  6.  2  Hale, 
400. 

(A)l  Hawk.  P.  C.  c.  59,  s.  7. 

(hh)  Rex  v.  Stone,  4  C.  &  P.  379, 
Bosanquet,  J.  Qu.  whether,  if  the  indict- 
ment had  omitted  this  averment  it  would 
have  been  good.  The  offence  seems  to  be 
the  letting  the  thief  go  without  prosecution. 

(•)  Collins  v.  Blantern,  2  Wils,  341-9. 
Edgecombe,  ».  Rodd  and  Others,  5  East, 
294. 

(k)  4  Blac  Com.  363, 364. 


(/)  Beeley  v.  Winefield,  11  East,  46, 
and  see  also  Baker  n.  Townshend,  7  Taunt. 
422.  But  in  general  any  contract  or  se- 
curity made  in  consideration  of  dropping  a 
criminal  prosecution,  suppressing  evidence, 
soliciting  a  pardon,  or  compounding  any 
public  offence,  without  leave  of  the  Court, 
is  invalid.    1  Chit  Crim.  Law,  4. 

(m)  Kirk  v.  Strickwood,  4  E  &  Ad. 
421. 

(»)  4  Blac.  Com.  13d 
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upon  colour  or  pretence  of  any  matter  of  offence  against  any  penal, 
law,  make  any  composition,  or  take  any  money,  reward,  or  promise 
of  reward,"  without  the  order  or  consent  of  some  Court,  he  shall  stand 
two  hours  in  the  pillory,  (o)  be  for  ever  disabled  to  sue  on  any  popu- 
lar or  penal  statute,  and  shall  forfeit  ten  pounds.  This  severe  sta- 
tute extends  even  to  penal  actions,  where  the  whole  penalty  is 
given  to  the  prosecutor,  (p)  But  it  does  not  apply  to  penalties 
which  are  only  recoverable  by  information  before  justices ;  and  an 
indictment  for  making  a  composition  in  such  a  case  was  holden  bad, 
in  arrest  of  judgment  (q) 

In  a  case  where  it  was  held  that  threatening,  by  letter  or  other- 
wise, to  put  in  motion  a  prosecution  by  a  public  officer  to  recover 
penalties  for  selling  Fryers  Balsam  without  a  stamp,  (r)  for  the 
purpose  of  obtaining  money  to  stay  the  prosecution,  (not  being 
such  a  threat  as  a  firm  and  prudent  man  might  not  be  expected  to 
resist,)  was  not  in  itself  an  indictable  offence  at  common  law,  though 
it  was  alleged  that  money  was  obtained,  it  seems  to  have  been  con- 
sidered that  such  an  offence  would  be  indictable  under  the  fore- 
going section  of  this  statute  of  Elizabeth.  (*)  But  no  indictment  for 
any  attempt  to  commit  such  a  statutable  misdemeanor  can  be  sus- 
tained as  a  misdemeanor  at  common  law,  without  at  least  bringing 
the  offence  intended  within,  and  laying  it  to  be  against,  the  statute. 
Though  if  the  party  so  threatened  nad  been  alleged  to  be  guilty  of 
the  offence  imputed,  within  the  statute  imposing  the  duty  and 
creating  the  penalty,  such  an  attempt  to  compound  and  stifle  a  pub- 
lic prosecution  for  the  sake  of  private  lucre,  in  fraud  of  the  revenue, 
and  against  the  policy  of  the  statute  (which  gives  the  penalty  as 
auxiliary  to  the  revenue,  and  in  furtherance  of  public  justice  for  the 
sake  of  example,)  might  also,  upon  general  principles,  have  been 
deemed  a  sufficient  ground  on  which  to  have  sustained  the  indict- 
ment at  common  law.  (t) 

A  party  is  liable  to  the  punishment  prescribed  by  this  statute  of  A  party  comet 
18  Eliz.  c.  5,  for  taking  tne  penalty  imposed  by  a  penal  statute,  S-     *^*A8 
though  there  is  no  action  or  proceeding  for  the  penalty.     The  though  tWe 
prisoner  applied  to  one  Round,  and  demanded  five  pounds,  as  a  be  no  action 
penalty,  which  Round  had  incurred  under  the  general  turnpike  act,  ?*  ^^Jf 
oy  suffering  his  waggon  to  be  drawn  on  a  turnpike  road  i>y  more    **      **^ 
than  four  horses.     Round  had  incurred  such  a  penalty,  and  the 
prisoner  obtained  the  money  by  way  of  composition  to  prevent  any 
legal  proceedings :  no  process  had  been  sued  out,  and  no  informa- 
tion had  been  laid  before  a  magistrate.     The  prisoner  having  been 
convicted,  judgment  was  respited  by  Le  Blanc,  J.,  upon  a  doubt 
whether  the  offence  was  witnin   the  statute,  so  as  to  subject  the 
prisoner  to  the  specific  punishment  therein  prescribed,  inasmuch  as 
no  action  or  proceeding  was  depending  in  which  the  order  or  con- 
sent of  any  Court  in  Westminster-hall  for  a  composition  could  have 

(o)  This  part  of  the  punishment  cannot  (9)  Rex  v.  Crisp  and  others,  1  B.  6t  Aid. 

now,  by  56  Geo.  3,  c.  128,  be  inflicted.  282. 

Bat  section  2  of  that  statute  empowers  the  (r)  By  the  4   Geo.  3,  c.   56,  it  was 

Court  to  pass  such  sentence  of  fine  or  im-  prohibited  to  be  vended  without  a  stamped 

prisonment,  or  of  both,  in  lieu  of  the  sen.  label 

fence  of  pillory,  as  to  the  Court  shall  seem  («)  Rex  ©  Southerton,  6  East,  126.  But 

proper :  and  see  the  7  Win.  4,  &  1  Vict  9*.  and  see  Rex  v.  Crisp  and  others,  1  B.  & 

c  23.     The  18  Eliz.  was  made  perpetual  Aid.  286,  287. 
by  the  27  Eliz.  c.  10.  (I)  Id.  ibid. 

<j>)  4  Blac.  Com.  136  note  (3). 
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been  obtained.    But  the  judges  were  all  of  opinion  that  the  convic- 
tion was  right,  and  that  the  statute  applies  to  all  cases  of  taking  a 
penalty  incurred,  or  pretended  to  be  incurred,  without  leave  of  a 
Court  at  Westminster,  or  without  judgment  or  conviction.  Cu) 
A  person  may        A  person  may  be  convicted  under  the  18  Eliz.  c  5,  s.  4,  lor  taking 
underMHBlL    money  uP°n  colour  or  pretence  of  a  party  having  committed  an 
c  5,  of  taking    offence,  tnough  in  fact  no  offence  liable  to  a  penalty  has  been  coin- 
money,  though  mitted  by  the  person  from  whom  the  money  is  taken.   One  Peverill 
HaMetoa         w^°    ePfc  a  reta^  beer-shop,  but  had  no  license  to  sell  spirits,  having 
penalty  has       given  a  woman  a  glass  of  gin,  as  a  new-year's  gift,  the  prisoner 
been  com-        threatened  to  prosecute  him  for  selling  gin  without  a  license,  and 
person  nron*     afte*™1^  obtained  money  from  Peverill,  as  a  reward  for  forbearing 
whom  the  mo-   to  prosecute  him  for  the  supposed  offence  of  selling  gin  without  a 
ney  is  taken,     license.     No  information  was  actually  preferred,  nor  any  process 
sued  out.    It  was  objected  that,  as  no  offence  had  been  actually 
committed  by  Peverill,  and  as  no  process  had  been  issued,  or  in- 
formation laid  against  him,  the  case  was  not  within  the  statute. 
The  jury  having  found  the  prisoner  guilty,  upon  a  case  reserved,  the 
judges  thought  that  the  words  "upon  colour  or  pretence  of  any 
matter  of  offence"  extended  to  a  case  where  no  penalty  had  been 
incurred,  and  that  the  conviction  was  right  (v) 

(«)  Rex  v.  Gotley,  East  T.  1805.  Run.         (0)  Reg.  p.  Best,  2  Moo.  C.  C.  R.  124 ; 
&  Ry.  84.  a  C.  9  C.  &  P.  368. 
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CHAPTER  THE  FOURTEENTH. 

OF  OFFBNCE8  BT  PERSONS  IN  OFFICE. 

Where  an  officer  neglects  a  duty  incumbent  on  him,  either  by  Offlcen  in- 
common  law  or  by  statute,  he  is  indictable  for  his  oflence ;  and  this,  SSS^f 
whether  he  be  an  officer  of  the  common  law,  or  appointed  by  act  of 
Parliament :  (a)  and  a  person  holding  a  public  office  under  the  King's 
letters  patent,  or  derivatively  from  such  authority,  has  been  consi- 
dered as  amenable  to  the  law  for  every  part  of  his  conduct,  and 
obnoxious  to  punishment  for  not  faithfully  discharging  it  (6)  And 
it  is  laid  down  generally,  that  any  public  officer  is  indictable  for 
misbehaviour  in  his  office,  (c)  There  is  also  the  further  punishment 
of  the  forfeiture  of  the  office  for  the  misdemeanor  of  doing  anything 
directly  contrary  to  its  design,  (d)  And  in  the  case  of  a  coroner,  the 
25  Geo.  2,  c.  29,  s.  6,  makes  particular  provision,  and  enacts,  that 
when  convicted  of  extortion,  or  wilful  neglect  of  duty,  or  misde- 
meanor in  office,  he  may  be  removed  from  office  by  the  judgment  of 
the  Court  in  which  he  is  convicted,  unless  such  office  be  annual,  or 
annexed  to  some  other  office.  Where  a  duty  is  thrown  upon  a  body 
of  several  persons,  and  they  neglect  it,  each  is  individually  liable  to 
prosecution  for  the  neglect  (e) 

It  is  proposed  to  treat  shortly,  in  the  present  Chapter,  of  oppres- 
sion, negligence,  fraud,  and  extortion,  by  persons  in  office ;  and  of 
the  refusal  of  persons  to  execute  the  duties  of  their  offices  when  pro- 
perly appointed;  leaving  the  subjects  of  buying  and  selling  offices, 
and  of  bribery,  for  subsequent  chapters. 

The  oppression  and  tyrannical  partiality  of  judges,  justices,  and  0Wrf"2?11  by 
other  magistrates  in  the  administration,  and  under  colour  of  their  p*^  **&*** 
offices,  may  be  punished  by  impeachment  in  Parliament,  or  by  infor- 
mation or  indictment,  according  to  the  rank  of  the  offenders,  and  the 
circumstances  of  the  offence.  (J)    Thus  if  a  justice  of  the  peace  abuses 
the  authority  reposed  in  him  by  law,  in  order  to  gratify  his  malice,  or 

Sromote  his  private  interests  or  ambition,  he  may  be  punished  by  in- 
ictment  or  information.  But  the  Court  of  Bang's  Bench  have  ex- 
pressly declared,  that  though  a  justice  of  peace  should  act  illegally,  yet 
if  he  has  acted  honestly  and  candidly,  without  oppression,  malice, 
revenge,  or  any  bad  view  of  ill  intention  whatsoever,  the  Court  will 
never  punish  him  by  the  extraordinary  course  of  an  information,  but 
will  leave  the  party  complaining  to  the  ordinary  method  of  prosecu- 

(a)  Reg.  «.  Wyat,  1  Salk.  380.    Anon.  (e)  Rex  v.  Holland,  5  T.  R.  607. 

6  Mod.  96.  »  (/)  4  Bloc  Com.  141.     A  judge  is  not 

(b)  Rex  9.  Bembridge,  M.  24  Geo.  3..     indictable  for  an  error  in  judgment ;  but 
1  Salk.  380,  note  (a\  this  rule  extends  only  to  judges  in  courts  of 

(e)  Anon.  6  Mod.  96.  record,  and  not  to  ministerial  officers.  Rex. 

\d)  1  Hawk.  P.  C.  o.  66,  s.  1.  v.  Loggen  and  another,  1  Btr.  74. 


136 


Ofjuiticet 
granting  or 
refusing  ale 
licenses  im- 
properly. 


Of  gaolers 
forcing  per- 
sons to  give 
evidence. 


Of  Offence*  by  Persons  in  Office.         [book  ii. 

tion  by  action  or  indictment.  (J)  And  whenever  justices  have  been 
challenged,  either  by  way  of  indictment,  or  application  for  a  criminal 
information,  the  question  has  always  been,  not  whether  the  act  done 
might,  upon  full  and  mature  investigation,  be  found  strictly  right,  but 
from  what  motive  it  had  proceeded ;  whether  from  a  dishonest,  op- 
pressive, or  corrupt  motive,  under  which  description  fear  and  favour 
may  generally  be  included,  or  from  mistake  or  error.  In  the  former 
case,  alone,  they  have  become  the  objects  of  punishment  (g)  But 
where  two  sets  of  magistrates  having  a  concurrent  jurisdiction,  one  set 
of  them  appointed  a  meeting  to  grant  ale  licenses,  and,  after  such  ap- 
pointment, the  other  set  of  magistrates  appointed  a  meeting  for  the 
same  purpose  on  a  subsequent  day,  and  having  met,  granted  a  license 
which  had  been  refused  by  the  first  set ;  it  was  held  that  the  pro- 
ceedings of  the  magistrates  appointing  the  second  meeting  were 
illegal,  and  the  subject  of  an  indictment  Lord  Kenyon,  C.  J.,  said 
that  it  was  proper  the  question  should  be  settled  whether  it  were 
legal  for  two  different  sets  of  magistrates,  having  a  concurrent  juris- 
diction, to  run  a  race  in  the  exercise  of  any  part  of  their  jurisdic- 
tion ;  and  that  it  was  of  infinite  importance  to  the  public  that  the 
acts  of  magistrates  should  not  only  oe  substantially  good,  but  also 
that  they  should  be  decorous.  And  Ashhurst,  J.,  said  that  it  was  a 
breach  of  the  law  to  attempt  to  wrest  the  jurisdiction  out  of  the 
hands  of  the  magistrates  who  first  gave  notice  of  the  meeting;  for 
what  the  law  says  shall  not  be  done,  it  becomes  illegal  to  do,  and  is 
therefore  the  subject  matter  of  an  indictment,  without  the  addition 
of  any  corrupt  motives.  (A) 

The  conduct  of  justices  of  the  peace  in  granting  or  refusing  licenses 
to  sell  ale  has  been  frequently  the  subject  of  investigation ;  and  it 
seems  to  be  clear  that  though  upon  this  matter  the  justices  have  a 
discretionary  jurisdiction  given  them  by  the  law,  and  though  discre- 
tion means  the  exercising  the  best  of  their  judgment  upon  the  occa- 
sion that  calls  for  it,  yet  if  this  discretion  be  wilfully  abused,  it  is 
criminal,  and  under  the  control  of  the  Court  of  King's  Bench.  (i) 
That  Court  will,  therefore,  grant  an  information  against  justices  who 
refuse  from  corrupt  and  improper  motives  to  grant  such  licenses ;  (k) 
and  an  information  will  be  granted  against  them  as  well  for  granting 
a  license  improperly  as  for  refusing  one  in  the  same  manner.  (/) 


w  is 


To  prevent  abuses  by  the  extensive  power  which  the 
obliged  to  repose  in  gaolers,  it  is  enacted  by  the  14  Edw.  3,  c.  10, 
that  if  any  gaoler,  by  too  great  duress  of  imprisonment,  makes  any 
prisoner  that  he  hath  in  ward  become  an  approver  or  an  appellor 
against  his  will ;  that  is,  to  accuse  and  turn  evidence  against  some 
other  person ;  it  shall  be  felony  in  the  gaoler.     For  it  is  not  lawful 


(f)  Rex  v.  Palmer  and  others,  2  Burr. 
1 1 62.  1  Blac.  Com.  354,  note  (17),  where 
it  is  said  that  in  no  case  will  the  Court 
grant  an  information  unless  an  application 
for  it  be  made  within  the  second  Term 
after  the  offence  committed,  and  notice  of 
the  application  be  previously  given  to  the 
justices,  and  unless  the  party  injured  will 
undertake  to  bring  no  action. 

(ff)  P*r  Lord  Tenterden,  C.  J.,  Rex  v. 
Borron,  3  B.  &  Aid  434.  Ex  parte  Fenti- 
man,  2  Ad.  &  E,  127.  1  Blac.  Com.  354, 
note  { 1 7). 


(A)  Rex  t.  Sainsbury  and  another,  4  T. 
R.  451. 

(t)  Rex  v.  Young  and  Pitta,  1  Burr. 
556,560,  etseo. 

(fc)  Rex  0.  Williams  and  Davis,  3  Burr. 
1317.  The  licenses  in  this  case  had  been 
refused,  because  the  persons  applying  for 
them  would  not  give  their  votes  for  mem- 
bers of  parliament  as  the  justices  would 
have  had  them.  And  see  Rex  0.  Hann  and 
Price,  id.  1716, 1786. 

(0  Rex  v.  Holland  and  Foster,  1  T.  R. 
692.    And  see  I  Burn's  Just.  tit.  AUheutes. 
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to  induce  or  excite  any  man  even  to  a  just  accusation  of  another; 
much  less  to  do  it  by  duress  of  imprisonment ;  and  least  of  all  by 
a  gaoler,  to  whom  the  prisoner  is  committed  for  safe  custody,  (m) 
And  a  gaoler  may  be  discharged  and  fined  for  voluntarily  suffering 
his  prisoners  to  escape,  or  for  barbarously  misusing  them,  (»)  So 
a  gaoler  is  indictable  for  refusing  to  receive  a  prisoner  under  the 
commitment  of  a  magistrate,  (o) 

An  overseer  of  the  poor  is  also  indictable  for  misfeasance  in  the  Overseen  of 
execution  of  his  office :  as  if  he  relieve  the  poor  where  there  is  no  *■*  P°°J ■*• 
necessity  for  it;  (p)  or  if  he  misuse  the  poor,  as  by  keeping  and  £^1^2 
lodging  several  poor  persons  in  a  filthy  unwholesome  room,  with  their  offices. 
the  windows  riot  in  a  sufficient  state  of  repair  to  protect  them  against 
the  severity  of  the  weather ;  (g)  or  by  exacting  labour  from  them 
when  they  are  unable  to  work,  (r)    And  if  overseers  conspire  to 
prevail  upon  a  man  to  marry  a  poor  woman  big  with  child,  for  the 
purpose  of  throwing  the  expense  of  maintaining  her  and  the  issue 
from  themselves  upon  another  parish  or  township,  they  may  be 
indicted.  («)    And  for  most  breaches  of  their  duty  overseers  may 
be  punished  by  indictment  or  information ;  (t)  but  with  respect  to 
the  proceeding  by  information,  as  it  is  an  extraordinary  remedy,  the 
Court  of  King's  Bench  will  not  suffer  it  to  be  applied  to  the  punish- 
ment of  ordinary  offences,  and  has  long  come  to  a  resolution  not  to 
grant  informations  against  overseers  for  procuring  a  pauper's  mar- 
riage with  a  view  to  burthen  another  parish  (i#) 

An  indictment  against  overseers  on  the  5  «  6  Wm.  4,  c.  76,  s.  47, 
for  not  accounting  to  the  auditor  of  a  union,  upon  request,  on  a 
day  appointed  by  him,  is  bad,  unless  it  appear  that  there  was  some 
rule,  order,  or  regulation  of  the  poor-law  commissioners  that  the 
overseers  should  account  upon  such  request;  and  where  no  such 
order,  &&,  is  alleged,  the  indictment  cannot  be  sustained  after  ver- 
dict, merely  because  it  appears,  by  inference,  or  by  the  inducement, 
that  the  defendants  have  not  in  fact  accounted  for  one  whole  quar- 
ter, (v)  Upon  such  an  indictment  it  is  sufficient,  at  least  after  ver- 
dict, to  allege  the  order  to  have  been  made  by  "  the  poor-law  com- 
missioners for  England  and  Wales,"  without  naming  each  commis- 
sioner, and  to  state  that  a  copy  of  the  order,  under  seal,  &c,  was 
"duly  sent"  to  the  overseers,  without  alleging  actual  service  on 
them,  (w) 


(»)  4  Blac.  Com.  128.    3  Inst.  91 . 

(»)  1  Hawk.  P.  C.  c  66,  s.  2. 

(o)  Rex  v.  Cope,  6  A.  &  E.  226.  1  N. 
&  P.  515.  7  C.  &  P.  720.  See  the  form  of 
indictment  there ;  which  was  for  a  refusal  to 
receive  in  Newgate,  and  it  was  held  that 
under  the  4  Geo.  4,  c.  64,  the  Court  of 
Aldermen  had  not  power  to  exclude  from 
the  gaol  prisoners  committed  by  the  Mid- 
dlesex magistrates,  and  who  might  have 
been  committed  to  that  gaol  before  that  act 


(p)  Tawney 's  case,  16  Vin.  Abr.  415. 
1  Bott.  358.  pL  371. 

(q)  Rex  v.  Wetheril  and  another,  Cald. 
432. 

(r)  Rex  v.  Winship  and  another,  Cald. 
76. 

(»)  Rex  v.  Compton,  Cald.  246.  Rex  v. 
Tarrant,  4  Burr.  2106,  and  Rex  9.  Herbert, 


1  East,  P.  C.  c.  11,8. 11,  p.  461. 

(0  Rex  v.  Commings,  1  Bott.  357. 
pi.  370.  Rex  v.  Robinson,  2  Burr.  799. 
Rex  v  Jones,  1  Bott  360.  pi.  377.  2  NoL 
474.  From  these  authorities  it  appears 
that  such  proceeding  may  be  had  in  some 
cases  where  a  particular  punishment  is 
created  by  statute,  and  a  specific  method  of 
recovering  the  penalty  is  pointed  out  But  as 
to  this,  see  ante.  Book  L  Chap.  iii.  p.  49, 50. 

(«)  Rex  v.  Slaughter,  Cald.  246,  note 
(a).  And  perhaps  this  offence  would  not 
be  punishable  at  all  if  the  woman  settled  in 
the  defendant's  parish  previous  to  the  mar- 
riage is  with  child  by  the  man  to  whom  the 
defendants  procure  her  to  be  married.  2 
Nolan,  477. 

(9)  Reg.  9.  Crossley,  10  A.  &  E.  132. 

2  P.^c  D.  319. 

(w)  Per  Lord  Denman,  C.  J.,  and  Pat- 
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N^jige™*  h7  It  has  been  already  stated,  that  an  officer  neglecting  the  duties  of 
pu  o  ce».  j^  0gjce  jg  guilty  of  an  indictable  offence,  (a?)  In  some  cases  also 
the  offence  will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  bene- 
ficial one ;  (y)  for,  by  the  implied  condition  that  the  grantee  of  an 
office  shall  execute  it  diligently  and  faithfully,  it  appears  to  be  clear 
that  he  will  be  liable  to  a  forfeiture  of  it,  not  only  for  doing  a  thing 
directly  contrary  to  its  design,  but  also  for  neglecting  to  attend  to  his 
duty  at  all  usual,  proper,  and  convenient  times  and  places,  whereby 
any  damage  shall  accrue  to  those  by  or  for  whom  Be  was  made  an 
officer.  (2)  A  coroner  neglecting  the  duties  of  his  office  is  indict- 
able :  (a)  and  by  statute  3  Edw.  1,  c.  9,  the  sheriff,  coroner,  or  any 
other  bailiff  concealing  felonies,  or  not  arresting  felons,  or  otherwise 
not  doing  their  duty,  are  to  be  imprisoned  for  a  year,  and  fined  at 
the  Bong's  pleasure,  (b)  A  sheriff  is  indictable  for  refusing  or  neg- 
lecting to  execute  a  criminal  according  to  his  sentence ;  but  he  is 
not  bound  to  execute  a  criminal  if  he  be  not  in  his  custody,  and  in 
such  case  if  it  is  intended  by  the  Court,  which  passed  the  sentence, 
that  the  sheriff  should  do  execution,  there  should  be  a  special  man- 
date to  the  party  having  the  prisoner  in  custody  to  deliver  him  to 
the  sheriff,  and  another  to  the  sheriff  to  receive  the  prisoner  and 
execute  him.  (c)  And  an  indictment  lies  at  common  law  against 
all  subordinate  officers  for  neglect,  as  well  as  misconduct,  in  the 
discharge  of  their  official  duties.  A  constable  is  therefore  indictable 
for  neglecting  the  duties  required  of  him  by  common  law  or  by 
statute ;  (d)  and  when  a  statute  requires  him  to  do  what  without 
requiring  had  been  his  duty,  it  is  not  imposing  a  new  duty,  and  he 
is  indictable  at  common  law  for  the  neglect  (e)  And  an  overseer 
of  the  poor  is  indictable  for  the  wilful  neglect  of  his  duty.  Thus 
overseers  have  been  held  to  be  indictable  for  not  providing  for  the 
poor;  (/)  for  refusing  to  account  within  four  days  after  the  appoint- 
ment of  new  overseers,  under  43  Elk,  c2;(^)  for  not  making  a 
rate  to  reimburse  constables  under  14  Car.  2,  c  14 ;  (h)  and  for  not 
receiving  a  pauper  sent  to  them  by  order  of  two  justices ;  (t )  or  dis- 
obeying any  otner  order  of  justices,  where  the  justices  have  compe- 
tent jurisdiction,  (j) 


teflon,  J.  Whether  disobedience  of  an  order 
of  the  commissioners  within  sec.  98  be 
indictable  till  the  third  offence,  was  not 
discussed  in  this  case,  but  it  should  seem  it 
is  not  C.  S.  G. 

(*)  Ante,  p.  135. 

(y)  4  Blac  Com.  140. 

(«)  1  Hawk.  P.  C.  c.  66,  s.  1.  And  see 
further  as  to  forfeiture  of  offices,  Com.  Dig. 
Officer,  (K.  2)  (K.  3),  and  the  Earl  of 
Shrewsbury's  case,  9  Co.  50. 

(a)  See  precedents  of  indictments  against 
coroners  for  refusing  to  take  inquisitions,  or 
for  not  returning  inquisitions  according  to 
evidence,  2  Chit  Crim.  Law,  255,  Cro. 
Circ.  Comp.  (10th  ed. )  173. 

(6)  Ante,  p.  131.  And  by  3  Hen.  7, 
c.  1 ,  if  any  coroner  be  remiss,  and  make 
not  inquisition  upon  the  view  of  the  body 
dead,  and  certify  not,  as  ordained  in  the 
statute,  he  shall,  for  every  default,  forfeit 
to  the  King  a  hundred  shillings. 

(c)  Rex  v.  Antrobus,  6  C.  &  P.  784.  2 
A.  &  E.  786.    4  N.  &  M.  565. 


(d)  Reg-  v.  Wyat,  I  Salk.  380.  Crow- 
thert  case,  Cro.  Elis.  654;  indictment 
against  a  constable  for  refusing  to  make 
hue  and  cry  after  notice  of  a  burglary. 

(e)  Reg.  v.  Wyat,  1  Salk.  381. 

(/)  2  Nolan,  475.  Tawpev's  case,  1 
Bott  358,  pi.  371.  Rex  ».  Wmdship  and 
another,  Cald.  72. 

(a)  Rex  v.  Commings,  5  Mod.  179.  2 
Not  453,  476,  where  it  is  observed  in  the 
note  (3)  that  this  case  occurred  prior  to  17 
Geo.  2,  c.  38. 

(A)  Rex  v.  Barlow,  2  Salk.  609.  1  Bott 
357,  pL  369.  The  objection  was,  that  the 
word  used  in  the  act  is  M  may,"  which  does 
not  require  it  as  a  duty.  But  the  Court 
held  the  word  M  may"  to  be  imperative,  and 
the  same  as  "  shall/  By  18  Geo.  3,  c.  19, 
constables  are  now  to  be  paid  for  parish 
business  out  of  the  poor's  rate. 

(0  Rex  o.  Davis,  1  Bott.  361,  pi.  378. 
Say.  163,  S.  C. 

(j)  2  NoL  476.  Rex  v.  Boys,  Say.  1 43. 
But  otherwise  where  the  justices  have  no 
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It  was  the  opinion  of  a  majority  of  the  learned  judges  present  at  Overseers  of 
the  discussion,  that  an  indictment  would  not  lie  againt  an  overseer  liable  £r 
for  not  relieving  a  pauper,  unless  there  were  an  oraer  for  his  relief,  neglecting  to 
except  in  a  case  of  immediate  emergency,  where  there  was  not  time  relieve  pan- 
to  get  an  order,  (k)    But  there  may  be  cases  in  which  the  neglect  pers* 
to  provide  a  pauper  with  necessaries  will  render  an  overseer  liable 
to  be  indicted.     Thus  where  an  indictment  stated  that  the  defend- 
ant, an  overseer,  had  under  his  care  a  poor  person  belonging  to  his 
township,  but  neglected  and  refused  to  provide  for  her  necessary 
meat,  &c,  whereby  she  was  reduced  to  a  state  of  extreme  weakness, 
and  afterwards,  through  want  of  such  reasonable  and  necessary 
meat,  &c,  died,  the  defendant  was  convicted,  and  sentenced  to  a 
year's  imprisonment  (I)    And  where  an  overseer  was  indicted  for 
neglecting  to  supply  medical  assistance  when  required,  to  a  pauper 
labouring  under  dangerous  illness,  the  learned  judge  before'  whom 
the  indictment  was  tried  held  that  an  offence  was  sufficiently  charged 
and  proved,  though  such  pauper  was  not  in  the  parish  workhouse,  nor 
had  previously  to  his  illness  received  or  stood  in  need  of  parish 
relief  (m) 

By  the  1  &  2  Wm.  4,  c.  60,  an  act  for  the  better  regulation  of  Church- 
vestries,  s.  11,  **  if  any  churchwarden,  rate-collector,  overseer,  or  wariewand 
other  parish  officer,  shall  refuse  to  call  meetings  according  to  the  ^  ^  ^sing 
provisions  of  this  act,  or  shall  refuse  or  neglect  to  make  and  give  tries  ™ity  of 
the  declarations  and  notices  directed  to  be  made  and  riven  by  this  amhwemeanor. 
act,  or  to  receive  the  vote  of  any  rate-payer  as  aforesaid,  or  shall  in 
any  manner  whatsoever  alter,  falsify,  conceal,  or  suppress  any  vote 
or  votes  as  aforesaid,  such  churchwarden,  rate-collector,  overseer,  or 
other  parish  officer,  shall  be  deemed  and  taken  to  be  guilty  of  a 
misdemeanor." 

Upon  an  indictment  against  an  officer  for  neglect  of  duty,  it  is  indictment  for 
sufficient  to  state  that  he  was  such  officer,  and  it  is  not  necessary  neglect  of 
to  state  his  appointment  (n)    And  in  the  case  of  a  delinquent  in      y* 
India,  prosecuted  under  24  Geo.  3,  c.  25,  for  neglect  of  duty,  it  was 
held  not  to  be  necessary  to  state  that  the  neglect  was  corrupt ;  the 
statute  making  it  a  misdemeanor  if  it  was  wilfuL  (o)    And  the  in- 
dictment for  neglect  of  duty  need  not  aver  that  the  defendant  had 
notice  of  all  the  facts  it  states,  if  it  was  his  duty  to  have  known 
them,  (p)    Where  some  of  the  chaiges  against  the  defendant  were 


jurisdiction,  Rex  o.  Smith,  1  Bott.  416,  pi. 
461. 

(a)  Rex  v.  Meredith  &  Turner,  Rum.  & 
By.  46.  This  case  occasioned  much  doubt 
and  discussion.  It  came  under  considera- 
tion in  Mich.  Term,  1802,  and  was  ad- 
jonroed  until  the  following  Hilary  Term, 
when  it  was  further  adjourned,  as  there 
was  a  difference  of  opinion  among  the 
judges.  Lord  EUenborough,  C.  J.,  Lord 
Alvanley,  C.  J. ,  Heath,  J.,  Rooke,  J.,  and 
Graham,  B.,  seemed  to  be  of  opinion  that 
the  indictment  was  good,  and  the  conviction 
proper,  the  overseer  laving  taken  die  pauper 
under  his  care;  but  McDonald.  C.  B., 
Grose,  J.,  Thomson,  B.,  Lawrence,  J.,  Le 
Blanc,  J.,  and  Chambre,  J.,  thought  other- 
wise, and  were  of  opinion,  that  except  in  a 
ease  of  immediate  and  urgent  necessity, 
the  overseer  was  only  bound  to  act  under  an 


order  of  justices,  in  a  case  where  such  an 
order  could  be  had.  It  was  agreed  that 
the  defendant  should  enter  into  his  own 
recognisance  to  appear,  and  receive  judg- 
ment when  called  upon. 

(0   Rex  9.    Booth,  Russ.   &  Ry.  47, 
note  (a). 

(m)  Rex  r.  Warren,  ear.  Holroyd,  J., 
Worcester  Lent  Assises,  1820.  In  a  case 
where  the  parents  of  a  bastard  child  had 
neglected  to  provide  necessaries  for  its  sub- 
sistence, it  was  decided  that  the  officers  of 
the  parish  in  which  the  child  was  born  were 
obliged  to  provide  such  necessaries  without 
an  order  ot  justices,  Hays  v.  Bryant,  1  H. 
Blac.253. 

(a)  Rex  r.  Holland,  5  T.  R.  607. 

(a)  Id.  ibid. 

(p)  Id.  ibid. 
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for  disobeying  orders,  and  it  was  stated  that  those  orders  were  made 
and  communicated  to  him,  but  their  continuance  in  force  was  not 
averred,  such  an  averment  was  insisted  upon  as  essential :  but  the 
Court  said  that  the  orders  must  be  taken  to  continue  in  force  until 
they  were  revoked;  and  the  objection  was  overruled,  (q)  Other 
charges  in  the  same  case  against  the  defendant  were  for  not  acting 
upon  particular  events,  within  the  settlement,  as  those  events  made 
it  his  duty  to  act :  but  it  was  not  averred  that  he  had  notice  of  those 
events.  The  Court,  however,  held  that  an  allegation  of  notice  was 
not  necessary ;  -for  as  the  events  happened  within  a  foreign  settle- 
ment, whilst  the  defendant  was  one  of  the  council  in  such  settle* 
ment,  he  was  bound  to  take  notice  of  them,  (r) 

By  the  33  Geo.  3,  c  55,  two  justices  at  a  petty  or  special  sessions 
of  the  peace,  upon  complaint  on  oath  of  any  neglect  of  duty  or  dis- 
obedience of  any  warrant  or  order  of  any  justice  of  the  peace,  by 
any  constable,  overseer  of  the  poor,  or  other  peace  or  parish  officer, 
such  constable,  overseer,  or  other  officer,  having  been  duly  sum- 
moned, may  impose,  upon  conviction,  any  reasonable  fine  or  fines 
not  exceeding  the  sum  of  forty  shillings,  as  a  punishment  for  such 
neglect  of  duty  or  disobedience. 

The  absence  or  misconduct  of  the  chief  officers  of  corporations  at 
the  time  of  elections,  whereby  the  completion  of  the  election  of  other 
chief  officers  may  be  prevented,  is  punishable  by  the  provisions  of 
11  Geo.  1,  c  4,  s.  6,  which  enacts,  "  that  if  any  mayor,  bailiff  or 
bailifis,  or  other  chief  officer  or  officers  of  any  city,  borough,  or  town 
corporate,  shall  voluntarily  absent  himself  or  themselves  from,  or 
knowingly  and  designedly  prevent  or  hinder  the  election  of  any 
other  mayor,  bailiff,  or  other  chief  officer  in  the  same  city,  borough, 
or  town  corporate,  upon  the  day,  or  within  the  time  appointed  T>y 
charter  or  ancient  usage  for  such  election;"  such  offender  being 
convicted  shall,  for  every  offence,  be  imprisoned  for  six  months,  ana 
be  for  ever  disabled  from  exercising  any  office  belonging  to  the  same 
city,  borough,  or  corporation.  This  voluntary  absence  from  the 
election  of  a  chief  officer  must  be  such  an  absence  whereby  the  mis- 
chief complained  of  in  the  preamble  of  the  statute,  namely,  the 
preventing  the  completion  of  the  election  of  a  chief  officer,  may  pos- 
sibly be  occasioned.  It  has  been  decided,  therefore,  that  a  chief 
officer  voluntarily  absenting  himself  upon  the  charter  day  of  election 
of  his  successor  is  not  indictable,  unless  his  presence  as  such  chief 
officer  be  necessary  by  the  constitution  of  the  corporation  to  con- 
stitute a  legal  corporate  assembly  for  such  purpose,  (s) 

By  the  3  &  4  Wm.  4,  c.  94,  s.  41,  "  if  any  master  in  ordinary  of 
the  nigh  court  of  Chancery,  or  any  person  holding  any  office,  situa- 
tion, or  employment  in  any  office  of  the  said  Court,  or  under  any 
of  the  judges  or  officers  thereof,  shall,  for  anything  done  or  pretended 
to  be  done  relating  to  his  office,  situation,  or  employment,  or  under 
colour  of  doing  anything  relating  to  his  office,  situation,  or  employ- 
ment, wilfully  take,  demand,  receive,  or  accept,  or  appoint,  or  allow 
any  person  whatsoever  to  take  for  him  or  on  his  account,  or  for  or 
on  account  of  any  person  by  him  named,  or  in  trust  for  him,  or  for 
any  other  person  by  him  named,  any  fee,  gift,  gratuity,  or  emolu- 


(q)  Rex  v.  Holland,  &  T.  R.  60" 
(r)  Id.  ibid. 


(«)  Rex  r.  Corry,  5  East,  372. 
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ment,  or  anything  of  value,  other  than  what  is  allowed  or  directed  to  be 
taken  by  him  as  aforesaid,  the  person  so  offending,  when  duly  con- 
victed, shall  forfeit  and  pay  the  sum  of  500/1,  and  shall  be  removed 
from  any  office,  situation,  or  employment  he  may  hold  in  the  said 
Court,  and  shall  be  rendered,  and  is  hereby  rendered,  incapable  for 
ever  thereafter  of  holding  any  office,  situation,  or  employment  in  the 
said  Court,  or  otherwise  serving  his  Majesty,  his  heirs,  or  successors." 

By  s.  42,  "any  such  offender  may  be  prosecuted  either  by  infor-  How  offenders 
mation  at  the  suit  of  his  Majesty's  attorney  general,  or  by  criminal  "*£)*  P1"01*" 
information  before  his  Majesty's  Court  of  Kings  Bench,  or  t>y  indict-  **    * 
ment" 

Public  officers  may  also  be  indicted  for  frauds  committed  in  their  Fraud*  by  pub- 
official  capacities.  Thus  where  two  persons  were  indicted  for  en-  lic  o*08™* 
abling  others  to  pass  their  accounts  with  the  pay  office  in  such  a  way 
as  to  enable  them  to  defraud  the  government,  though  it  was  objected 
that  it  was  only  a  private  matter  of  account  and  not  indictable,  the 
Court  held  otherwise,  as  it  related  to  the  public  revenue,  (t)  And 
if  an  overseer  of  the  poor  receive  from  the  putative  father  of  a 
bastard  child  born  withm  the  parish  a  sum  of  money  as  a  compo- 
sition with  the  parish  for  the  maintenance  of  the  child,  he  is  liable 
to  an  indictment  for  fraudulently  omitting  to  give  credit  for  this 
sum  in  his  accounts  with  the  parish,  (u)  It  was  objected  in  this 
case,  that  the  defendant  was  not  bound  to  bring  this  sum  to  account, 
the  contract  being  illegal ;  (t?)  that  the  whole  might  have  been  re- 
covered back,  and  that  the  defendant  himself  would  have  been  per- 
sonally answerable  for  it  to  the  putative  father;  that  the  money, 
therefore,  was  not  the  money  of  the  parish,  and  that  the  parish  was 
neither  defrauded  nor  damnified  by  its  being  omitted  in  the  over- 
seer's accounts.  But  Lord  Ellenborough  was  of  opinion,  that  though 
the  defendant  would  have  been  liable  to  the  putative  father  for  so 
much  of  the  money  as  was  not  expended  upon  the  maintenance  of 
the  child  and  the  lying-in  of  the  mother,  yet  having  taken  the 
money  as  overseer  for  the  benefit  of  the  parish,  he  was  bound  to 
bring  it  to  account,  and  that  he  was  guilty  of  an  indictable  offence 
by  attempting  to  put  it  into  his  own  pocket. 

By  the  56  Geo.  3,  c.  63,  which  was  passed  to  regulate  the  general  By  officers, 
penitentiary  for  convicts  at  Millbank,  provision  is  made  for  the  J2il°jj5j^" 
punishment  of  the  governor  and  the  other  officers  and  servants  of  tiarv  at  Mill- 
that  establishment,  in  case  of  any  fraudulent  or  improper  charges  in  bank, 
their  accounts.     The  twelfth  section  enacts,  (after  stating  the  mode 
of  examination  to  be  adopted,)  that  in  case  there  shall  appear  in  any 
such  accounts  any  false  entry  knowingly  or  wilfully  made,  or  any 
fraudulent    omission,    or    any    other    fraud    whatsoever,    or  any 
collusion  between  the  officers  and  servants,  or  between  the  officers 
and  servants  and  any  other  persons  in  any  matter  relative  thereto, 
the  committee  may  dismiss  such  officers  or  servants,  and,  if  they  see 
fit,  cause  indictments  to  be  preferred  against  the  officers,  servants, 
or  other  persons  so  offending  at  the  next  quarter  or  other  general 
session  of  the  peace  for  the  county  wherein  the  penitentiary  is 
situated,  or  for  any  adjoining  county  ;  and  in  case  the  persons  in- 
dicted are  found  guilty,  they  are  to  be  punished  by  fine  and  impri- 

(t)  Rex  r.  Bembridge  and  another,  cited  (t»)  See  Towoson  v.  Wilson,  1  Campb. 

6  East,  136.  396. 

(«)  Rex  v  Martin,  2  Campb.  268. 
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sonment,  or  either  of  them,  at  the  discretion  of  the  Court  Hie 
59  Geo.  3,  c  136,  which  was  passed  for  the  better  regulation  of  this 
penitentiary,  contains  further  provisions  for  the  punishment  of 
officers  ana  servants  guilty  of  misconduct. 

It  may  be  observed,  that  where  a  duty  is  thrown  on  a  body  con- 
sisting of  several  persons,  each  is  individually  liable  for  a  breach  of 
duty,  as  well  for  acts  of  commission  as  for  omission ;  and  where  a 
public  officer  is  chained  with  a  breach  of  duty,  which  duty  arises 
from  certain  acts  within  the  limits  of  his  office,  it  is  not  necessary  to 
state  that  he  had  notice  of  those  acts,  for  he  is  presumed  from  his 
situation  to  know  them,  (w) 
Extortion  by  Extortion  in  a  large  sense  signifies  any  oppression  under  colour 
public  officers,  of  right :  but  in  a  more  strict  sense  signifies  the  unlawful  taking  by 
any  officer,  by  colour  of  his  office,  of  any  money  or  thing  of  value 
that  is  not  due  to  him,  or  more  than  is  due,  or  before  it  is  due*  (a?) 
By  the  statute  of  Westm.  1,  (3  Edw.  1,)  c.  26,  which  is  only  in 
affirmance  of  the  common  law,  it  is  declared  and  enacted  to  be  ex- 
tortion for  any  sheriff  or  other  minister  of  the  King,  whose  office 
any  way  concerns  the  administration  or  execution  of  justice,  or  the 
common  good  of  the  subject,  to  take  any  reward  whatsoever,  except 
what  he  received  from  the  King.  This  statute  extends  to  escheators, 
coroners,  bailifis,  gaolers,  and  other  inferior  officers  of  the  King, 
whose  offices  were  instituted  before  the  making  of  the  act  (y) 
Justices  of  the  peace,  whose  office  was  instituted  after  the  act,  are 
bound  by  their  oath  of  office  to  take  nothing  for  their  office  of  jus- 
tice of  th&  peace  to  be  done,  but  of  the  King,  and  fees  accustomed, 
and  costs  limited  by  statute.  And  generally  no  public  officer  may 
take  any  other  fees  or  rewards  for  doing  anything  relating  to  his 
office  than  some  statute  in  force  gives  him,  or  such  as  have  been 
anciently  and  accustomably  taken ;  and  if  he  do  otherwise,  he  is 
guilty  of  extortion,  (*)  And  it  should  be  observed,  that  all  pre- 
scriptions which  have  been  contrary  to  the  statute  and  to  the  com- 
mon law,  in  affirmance  of  which  it  was  made,  have  been  always 
holden  to  be  void ;  as  where  the  clerk  of  the  market  claimed  certain 
fees  as  due  time  out  of  mind  for  the  examination  of  weights  and 
measures :  this  was  adjudged  to  be  void,  (a) 
The  stated  fees  But  the  stated  and  known  fees  allowed  by  the  courts  of  justice  to 
°f  courts  of  jus-  their  respective  officers,  for  their  labour  and  trouble,  are  not  re- 
insbted^pon.  strainea<  W  the  common  law,  or  by  the  statute  of  Westm.  1,  c.  26, 
and  therefore  such  fees  may  be  legally  demanded  and  insisted  upon 
without  any  danger  of  extortion,  (b)  And  it  seems  that  an  officer 
who  takes  a  reward,  which  is  voluntarily  given  to  him,  and  which 
has  been  usual  in  certain  cases,  for  the  more  diligent  or  expeditious 
performance  of  his  duty,  cannot  be  said  to  be  guilty  of  extortion ; 
for  without  such  a  premium  it  would  be  impossible  in  many  cases 
to  have  the  laws  executed  with  vigour  and  success,  (c)  But  it  has 
been  always  holden,  that  a  promise  to  pay  an  officer  money  for  the 


(»)  Rex  v.  Holland,  5  T.  R.  607. 

GO  4  Blac.  Com.  141.  1  Hawk.  P.  C. 
c.  68,  s.  1. 

(y)  Inst  209.  Burn's  Just  tit  Ex- 
tortion. 

(a)  Dalt  e.  41.  Burn's  Just  tit. 
Extortion. 


(a)  1  Hawk.  P.  C,  c.  68,  s.  2.  Bac. 
Abr.  tit  Extortion, 

(b)  1  Hawk.  P.  C.  c.  68,  s.  3.  2  Inst 
210.  Co.  Lit  368.  Bac.  Abr,  tit. 
Extortion. 

(c)  Bac.  Abr.  tit.  Extortion.  2  Inst 
210.     3  Inst.  M9.  Co.  Lit  366. 
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doing  of  a  thing  which  the  law  will  not  suffer  him  to  take  anything 
far,  is  merely  void,  however  freely  and  voluntarily  it  may  appear  to 
have  been  made,  (d) 

It  has  been  held  to  be  extortion  to  oblige  the  executor  of  a  will  Caiw  of 
to  prove  it  in  the  bishop's  court,  and  to  take  fees  thereon,  when  the  tortlon- 
defendants  knew  that  it  had  been  proved  before  in  the  prerogative 
court  (e)  And  it  is  extortion  in  a  churchwarden  to  obtain  a  silver 
cup  or  other  valuable  thing,  by  colour  of  his  office.  (/)  And  a 
coroner  is  guilty  of  this  offence,  who  refuses  to  take  the  view  of  a 
dead  body  until  his  fees  are  paid,  (g)  So  if  an  under-sheriff  obtain 
his  fees  by  refusing  to  execute  process  till  they  are  paid,  (A)  or  take 
a  bond  for  his  fee  before  execution  is  sued  out,  (t)  it  will  be  ex- 
tortion. And  it  will  be  the  same  offence  in  a  sheriff's  officer  to 
for  money  to  be  paid  him  by  A.  to  accept  A.  and  B.  as  bail 


ex- 


for  C,  whom  he  has  arrested;  (f)  or  to  arrest  a  man  in  order  to  ob- 
tain a  release  from  him ;  (A)  and  also  in  a  gaoler  to  obtain  money 
from  his  prisoner  by  colour  of  his  office.  (I)  In  the  case  of  a  miller, 
where  the  custom  has  ascertained  the  toll,  if  the  miller  takes  more 
than  the  custom  warrants,  it  is  extortion :  (m)  and  the  same  if  a 
ferryman  take  more  than  is  due  by  custom  for  the  use  of  his  ferry,  (n) 
Ana  it  was  held  that  if  the  farmer  of  a  market  erects  so  many  stalls, 
as  not  to  leave  sufficient  room  for  the  market  people  to  stand  and 
sell  their  wares,  so  that  for  want  of  room  they  are  forced  to  hire  the 
stalls  of  the  farmer,  the  taking  money  for  the  use  of  the  stalls  in 
such  a  case  is  extortion,  (o)  Where  a  collector  of  post-horse  duty 
demanded  a  sum  of  money  of  a  person,  charging  him  with  having 
let  out  post-horse*  without  paying  the  duty,  and  threatened  him 
with  an  exchequer  process,  and  he  thereon  gave  him  a  promissory 
note  for  five  pounds,  which  was  afterwards  paid  and  the  proceeds 
handed  over  to  the  former  of  the  post-horse  duties,  it  was  held  to 
be  extortion,  (p) 

The  question  of  exemption  from  toll  cannot  be  tried  on  an  in- 
dictment against  a  turnpike-keeper  for  extortion  in  taking  the  toll ; 
the  general  right  to  demand  toll  not  having  been  denied,  nor  the 
ground  of  exemption  notified,  at  the  time  when  the  toll  was 
taken,  (g) 

The  33  Geo.  3,  c.  52,  s.  62,  enacts,  that  the  demanding  or  receiv-  33  Geo.  3,  c. 
ing  any  sum  of  money,  or  other  valuable  thing,  as  a  sift  or  present,  ^j^1* 
or  under  colour  thereof,  whether  it  be  for  the  use  of  the  party  re- 
ceiving the  same,  or  for  or  pretended  to  be  for  the  use  of  the  East 
India  Company,  or  of  any  other  person  whatsoever,  by  any  British 
subject  holding  or  exercising  any  office  or  employment  under  his 
Majesty,  or  the  company  in  the  East  Indies,  shall  be  deemed  to  be 
extortion  and  a  misdemeanor  at  law,  and  punished  as  such.     The 


(d)  Bac.  Abr.  tit.    Extortion. 

(c)  Rex  v.  Loggen  and  another,  1  Str. 
73. 

(/)  Roy  ».  Eyres,  1  Sid.  307. 

(g)  3  Inst.  149. 

(4)  Hestcotfs  case,  1  8atk.  330.  The 
Court  said  that  the  plaintiff  might  bring 
an  action  against  him  for  not  doing  his 
duty,  or  might  pay  him  his  fees,  and  then 
indict  him  for  extortion. 

(t)  Empson  v.  Bathunt,  Hutt  52, 
where  H  is  said  that  an  obligation  made 
by  extortioB  is  against  common  law,  for  it  is 
as  robbery;  ana  that  the  sheriff's  fee  is  not 


dne  until  execution. 

0')  Stotesbury  v.  Smith,  2  Burr.  924. 

(*)  Williams  v.  Lyons,  8  Mod.  189. 

(I)  Rex  o.   Broughton,   Trera.  P.  C. 
111.  Stark.  588. 

(si)  Rex  o.  Burdett,   1    Lord  Raym. 
149. 

(m)  Rex.  v.  Roberts,  4  Mod.  101. 

(o)  Rex   e.    Burdett,  1    Lord  Raym. 
149. 

(p)  Rex  v.   Higgins.   4  C.  &  P.  247, 
Vanghan,  B. 

(7)  Rex.  r.  Hamlyn,  4  Oampb.  379. 
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Two  persons 
may  be  in- 
dicted jointly 
for  extortion, 
and  there  are 
no  accesorieg 
in  extortion. 


Trial. 


Not  material  to 
prove  the  ex- 
act sum  laid. 


Punishment. 
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offender  is  also  to  forfeit  to  the  King  the  present  so  received,  or  its 
full  value ;  but  the  Court  may  order  such  present  to  be  restored  to 
the  party  who  gave  it,  or  may  order  it,  or  any  part  of  it,  or  of  any 
fine  which  they  shall  set  upon  the  offender,  to  oe  paid  to  the  pro- 
secutor or  informer. 

Two  persons  may  be  indicted  jointly  for  extortion  where  no  fee 
was  due ;  and  there  are  no  accessories  in  this  offence.  Upon  an 
indictment  against  the  chancellor  and  the  registrar  of  a  bishop,  it 
was  objected  that  the  offices  of  the  defendants  were  distinct,  that 
what  might  be  extortion  in  one  might  not  be  so  in  the  other,  and 
that  therefore  the  indictment  ought  not  to  be  joint.  But  by  Parker, 
C.  J.,  this  would  be  an  exception  if  they  were  indicted  for  taking 
more  than  they  ought ;  but  it  is  only  against  them  for  contriving  to 
get  money  where  none  is  due :  and  this  is  an  entire  charge,  roc 
there  are  no  accessories  in  extortion :  but  he  that  is  assisting  is  as 
guilty  as  the  extortioner,  as  he  that  is  party  to  a  riot  is  answerable 
lor  the  act  of  others,  (r)  And  an  indictment  against  three  averring 
that  they,  colore  officiorum  suorum,  took  so  much,  is  good,  for  they 
might  take  so  much  in  gross,  and  afterwards  divide  it  amongst  them, 
of  which  the  party  grieved  could  have  no  notice.  (#) 

It  is  said,  that  an  indictment  for  extortion  may  be  laid  in  any 
county  by  the  31  Eliz.  c  5,  s.  4;  («)  but  this  position  has  been 
questioned,  (t)  It  may  be  tried  and  determined  by  justices  of  the 
peace  at  their  sessions  by  virtue  of  the  term  "  extortions  *  in  their 
commission,  (w)  The  indictment  must  state  a  sum  which  the  de- 
fendant received :  but  it  is  not  material  to  prove  the  exact  sum  as 
laid  in  the  indictment ;  so  that  if  a  man  be  indicted  for  taking  extor- 
sively  twenty  shillings,  and  there  be  proof  but  of  one  shilling,  it  will 
be  sufficient  (v)  An  indictment  for  extortion,  where  nothing  was 
due,  ought  to  state  that  nothing  was  due ;  (w)  and  if  it  be  for  taking 
more  than  was  due,  it  ought  to  show  how  much  was  due.  (x)  And 
the  extorsive  agreement  is  not  the  offence,  but  the  taking ;  for  a 
pardon  after  the  agreement,  and  before  the  taking,  does  not  par- 
don the  extortion,  (y) 

The  offence  of  extortion  is  punishable  at  common  law  by  fine 
and  imprisonment ;  and  also  by  a  removal  from  the  office  m  the 
execution  of  which  it  was  committed ;  (a)  and  there  is  a  further 
additional  punishment  by  the  statute  of  West  1,  c.  26,  by  which  it 
is  enacted  "  that  no  sheriff  nor  other  King's  officer  shall  take  any 
reward  to  do  his  office,  but  shall  be  paid  of  that  which  they  take  of 
the  King ;  and  that  he  who  so  doth  shall  yield  twice  as  much,  and 
shall  be  punished  at  the  King's  pleasure."  (a)  And  an  action  lies 
to  recover  this  double  value.  (J) 


(r)  Rex  r.  Loggen  and  another.  1 
Str.  75.  Qu.  Whether  this  was  not  an 
indictment  for  a  conspiracy  to  defraud,  and 
not  for  extortion.  But  as  to  the  rule  that 
several  persons  may  be  jointly  indicted  for 
extortion,  see  Rex.  v.  Atkinson  and  an- 
other, Lord  Raym.  1248.     1  Salk.  882. 

(t)  Lake's  Case,  3  Leon.  268.  Com. 
Dig.  tit  Extortion. 

(m)  1  Hawk.  P.  C,  c.  68,  s.  6,  note 
(3);  Burn's  Just.  tit.  Extortion,  Stark. 
Crim.  Plead.  585,  note  (fc). 

(0  2  Hawk.  P.  C.  c.  26,  s.  50,  2  Chit. 
Crim.  Law,  294,  in  the  note. 

(«)  Rex  v.  Loggen  and  another,  1 
Stra.  73. 


(r)  Rex  .o.  Burdett,  1  Lord  Raym. 
149;  and  see  Rex  v.  Gillham,  6  T.  R. 
267. 

(w)  Lake's  Case,  3  Leon   268.     Com. 
Dig.  tit  Extortion, 
(x)  Ibid. 

(y)  By  Holt,  C.  J.  in  Rex  v.  Burdett, 
1  Lord  Raym.  149. 

0)  1  Hawk.  P.  C.  c.  68,  s  5.  Bae. 
Abr.  tit  Extortion. 

(a)  By  the  "  king's  pleasure  "  is  meant 
by  the  king's  justices  before  whom  the  cause 
depends,  and  at  their  discretion,  2  Inst. 
210. 

(6)  Com.  Dig.  323,  tit  Extortion  (C). 
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It  is  an  offence  at  common  law  to  refuse  to  serve  an  office  when  Refusal  to  exe- 
dnly  elected,  (b)    And  the  refusal  of  persons  to  execute  ministerial  cutc  offiocf' 
offices  to  which  they  are  duly  appointed,  and  from  the  execution  of 
which  they  have  no  proper  ground  of  exemption,  seems  in  general 
to  be  punishable  by  indictment 

Thus  it  has  been  held  to  be  indictable  for  a  constable,  after  he 
has  been  duly  chosen,  to  refuse  to  execute  the  office,  (c)  or  to  re- 
fuse to  take  the  oath  for  that  purpose,  (d)  But  a  person  is  not  liable  to  Constables. 
serve  the  office  of  constable  unless  he  be  resident  in  a  parish.  Where, 
therefore,  a  person  occupied  a  house  and  paid  all  parish  rates  in 
respect  of  it,  and  carried  on  the  trade  of  a  printer,  frequenting  the 
house  daily  on  all  working  days,  and  sometimes  remaining  there 
during  the  night  at  work,  but  not  sleeping  in  the  house,  it  was  held 
that  he  was  not  liable  to  serve  the  office  of  constable  in  the  parish 
where  the  house  was  situated,  (e)  But  where  a  person  occupied  a 
warehouse  in  M.,  and  usually  slept  at  a  lodging-house  in  M.  from 
Monday  till  Saturday,  when  he  returned  to  his  mother's  in  H.,  where 
he  also  had  premises,  and  he  did  suit  and  service  to  the  court-leet 
of  H.,  the  Court  thought  that  he  was  liable  to  be  appointed  a  con- 
stable of  M.  (/) 

It  is  sufficient,  in  an  indictment  for  refusing  to  execute  the  office 
of  constable,  to  state  that  the  defendant  unlawfully,  &c,  "  did  neg- 
lect and  refuse  to  take  upon  himself  the  execution  of  the  said  office;" 
and  it  is  not  necessary  to  state  that  he  refused  to  be  sworn.  (<f) 
Upon  such  an  indictment,  proof  that  he  refused  to  be  sworn  is 
sufficient primd  facie  evidence  of  a  refusal  to  take  the  office;  but 
if  it  were  proved  that,  although  not  sworn,  he  had  acted  as  consta- 
ble, the  refusal  to  take  the  oath  would  not  prove  that  he  refused  to 
take  the  office,  (a) 

Where  there  is  a  special  custom  of  swearing  in  constables,  as  in 
the  City  of  London,  it  is  unnecessary  to  set  such  custom  out  in  the 
indictment  (a) 

Hie  1  &  2  Wm.  4,  c  41,  which  authorizes  justices  in  cases  of  tumult, 
riot,  &&,  to  appoint  special  constables,  enacts,  by  88.  7  &  8,  that  any 

Erson  appointed  and  neglecting  to  take  the  oath,  and  act,  shall  be 
ble  to  certain  penalties.  (A)  So  a  person  is  indictable  for  refusing  QS9neen  ^ 
to  take  upon  himself  the  office  of  overseer  of  the  poor.  (»)  For  though  tbe*poor. 
the  43  Eliz.  c.  2,  says  only  that  certain  persons  therein  described 
shall  be  overseers,  and  gives  no  express  indictment  for  a  refusal  of  the 
office ;  yet  upon  the  principles  of  common  law,  which  are  that  eveiy 
man  shall  be  indicted  for  disobeying  a  statute,  the  refusal  to  serve 
when  duly  appointed  is  indictable,  (j)    But  there  should  be  previous 


.t 


b)  Bex  v.  Bower,  1  B.  &  C.  587.  cial  constables  appointed  under  the  1  &  2 

e)  Bex  v.  Lowe,  2  Stra.  92.     Rex  v.  Wm.  4,  c.  41,  continue  to  retain  their  au- 

Chapple,  3  Campb.  91.    Bex  v.  Oenge,  thority  till  they  have  notice  under  s.  9  of 

Cowp.  13.    Bex  v.  Gierke,  1  Keb.  393.  the  determination  of  their  services,  although 

(d)  Bex  v.  Harpur,  5  Mod.  96.     Flet-  such  notice  may  not  be  given  for  many  years. 

cher  v.  Ingram,  5  Mod.  127.  Beg.  v.  Thomas  and  others,  Gloucester  Spr. 


(«)  Bex  v.  Adlard,    4  B.  &  C.  772.      Ass.  1841.    Coleridge,  J. 
&  B.  340.  (0  Bex  v.  Jones,  2  Stra 

')  Rex  v.  Mosley,  3  A.  &  E.,  488,      Mod.  410.     1  Bott.  360,  pL  377.     Rex  v. 


7  D.  &  B.  340.  (0  Bex  v.  Jones,  2  Stra.  1145.  S.  C.  7 

(/)  Rex  v.  Mosley,  3  A.  &  £.,  488,      Mod. 
5  K.  &  M.  261.    See  this  case  as  to  what      Poynder,  1  B.  &  C.  178.  &  C.  2  D.  &  R. 


is  an  excessive  fine  for  refusing  to  serve  258.    Rex  v.  Hall,  1  B.  &  C.  1 23.  S.  C. 

the  office.  2D.  &  B.  241. 

(?)  Rex  v.  Brain.  3  B.  &  Ad.  614.  O*)  Bex  t?.  Jones,  1  Bott,  supra. 

(A)  See  also  5  &  6  Wm.  4,  c.43.    Spe- 
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notice  of  the  appointment ;  and  the  indictment  should  show  that 
the  defendant  was  bound  to  undertake  the  office  by  setting  forth 
how  he  was  elected,  (k)  And  if  an  indictment  for  refusing  to  serve 
the  office  of  constable  on  being  thereto  chosen  by  a  corporation  do 
not  set  forth  the  prescription  of  the  corporation  so  to  choose,  it  is 
bad ;  for  a  corporation  has  no  power  of  common  right  to  choose  a 
constable,  (t) 

An  indictment  for  refusing  to  execute  an  office  must  aver  that 
the  party  had  notice  of  the  appointment  (m) 

(hi)  Rex  o.  Harpur,  6    Mod.   96.    In  "take  the  said  office  of  overseer  of  the 

Rex*.  Burder,  4  T.  R.  778,  it  was  held  "parish  to  which  he  was  so  appointed," 

that  an  appointment  of  an  overseer  of  the  was  held  good  on  demurrer, 
poor  for  the  year  next  ensuing  must  be  un-  (ft    Rex  v.  Bernard,    2  Salk.    52.  1 

derstood  to  be  for  the  overeeer'e  year :  and  an  Lord  Raym.  94. 

indictment,  stating  that  the  defendant  was  (m)  Rex*.  Feeraley,  I.  T.  R.  316.  Rex 

appointed  "overseer  of  the  poor  of  the  parish  t>.  White,  Cald.  183.     Rex  v.  Winship, 

"of  A.,"  and  that  he  afterwards  refused  "to  Cald.  72.    Rexo.  Kingston,  8  East,  41. 


14' 


CHAPTER  THE  FIFTEENTH. 


OF  BUYING  AND  SELLING  OFFICES. 


Concerning  the  sale  of  offices  of  a  public  nature,  it  has  been  well 
observed,  that  nothing  can  be  more  palpably  prejudicial  to  the  good 
of  the  public,  than  to  have  places  of  the  highest  concernment,  on 
the  due  execution  whereof  the  happiness  of  both  king  and  people 
depends,  disposed  of,  not  to  those  who  are  most  able  to  execute 
them,  but  to  those  who  are  most  able  to  pay  for  them ;  nor  can 
anything  be  a  greater  discouragement  to  industry  and  virtue  than 
to  see  those  places  of  trust  and  honour,  which  ought  to  be  the  re- 
wards of  persons  who  by  their  industry  and  diligence  have  qualified 
themselves  for  them,  conferred  on  those  who  have  no  other  recom- 
mendation but  that  of  being  the  highest  bidders ;  neither  can  any* 
thing  be  a  greater  temptation  to  officers  to  abuse  their  power  by 
bribery  and  extortion,  and  other  acts  of  injustice,  than  die  consi- 
deration of  having  been  at  a  great  expense  in  gaining  their  places, 
and  the  necessity  of  sometimes  straining  a  point  to  make  their  bar- 
gain answer  their  expectations,  (a) 

The  buying  and  selling  such  offices  has  therefore  been  considered  Offence  at 
an  offence  malum  in  se9  and  indictable  at  common  law.  (b)     In  a  common  law. 
case  of  an  indictment  for  a  conspiracy  to  obtain  money,  by  procur- 
ing from  the  lords  of  the  treasury  the  appointment  of  a  person  to  an 
office  in  the  customs,  it  was  proposed  to  argue  that  the  indictment 
was  bad  on  the  face  of  it,  as  it  was  not  a  misdemeanor  at  common 
law  to  sell  or  to  purchase  an  office  like  that  of  coast-waiter.     But 
Lord  Ellenboroueh,  C.  J.,  said  that  if  that  were  to  be  made  a  ques- 
tion, it  must  be  debated  on  a  motion  in  arrest  of  judgment,  or  on  a 
writ  of  error :  but  that,  after  reading  the  case  of  Rex  v.  Vaughan,  (c) 
it  would  be  very  difficult  to  argue  that  the  offence  charged  in  the . 
indictment  was  not  a  misdemeanor.     And  Grose,  J.,  afterwards,  in 
passing  sentence,  said  that  there  could  be  no  doubt  but  that  the 
offence  charged  was  clearly  a  misdemeanor  at  common  law.  (d) 

The  case  of  Rex  v.  Faughan,  was  an  attempt  only  to  bribe  a  Attempt  to 
cabinet  minister  and  a  member  of  the  privy  council  to  give  the  de-  ^J*  *  mi: 
fendant  an  office  in  the  colonies,  (e)    And  where  the  defendant,  ^0ffic^.B1V* 
who  was  clerk  to  the  agent  for  the  French  prisoners  of  war  at  Por- 
chester  Castle,  took  bribes  in  order  to  procure  the  exchange  of  some 

(a)  1  Hawk.   P.  C.   c  67,  s.  3.  Bac.           («)  4  Burr.  2494.    A  criminal  informa- 

Abr.  tit.  Offices  and  Officer;  tion  was  granted  against  the  defendant  for 

(ft)  Stockwell    v.    North,    Noy.  102.      offering  the  Duke  of  Grafton,  then  first  lord 

Moor  78 1.,  S.  C.  of  the  treasury,  the  sum  of  5000/.  as  a  bribe 

(c)  4  Burr.  2494.  to  procure  the  reversion  of  the  office  of 

(d)  Rex    ».    Tollman    and    others,    2      clerk  of  the  supreme  court  of  the  island  of 
Campb.  229.  Jamaica. 

L2 
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of  them  out  of  their  turn,  it  appears  to  have  been  made  the  subject 
of  an  indictment  (/) 
Statutes.  But  it  has  been  endeavoured  to  prevent  the  mischiefs  of  buying 

and  selling  offices,  by  the  enactments  of  several  statutes. 

12  Rich.  2,  c.        The  12  Rick  2,  c.  2,  enacted,  "  that  the  chancellor,  treasurer, 

2.    Chancel-    keeper  of  the  privy  seal,  steward  of  the  King's  house,  the  Sling's 

sworathauhey  chamberlain,  c*erk  o(  the  rolls,  the  justices  of  the  one  bench  and  of 

will  not  make    the  other,  barons  of  the  exchequer,  and  all  other  that  shall  be  called 

officers  for  any   to  ordain,  name,  or  make,  justices  of  the  peace,  sheriffs,  escheators, 

*^  customers,  comptrollers,  or  any  other  officer  or  minister  of  the  King, 

shall  be  firmly  sworn  that  they  shall  not  ordain,  name,  or  make, 

any  of  the  above-mentioned  officers  for  any  gift  or  brokage,  favour 

or  affection ;  nor  that  none  which  pursueth  by  himself,  or  by  other, 

privily  or  openly,  to  be  in  any  manner  of  office,  shall  be  put  into 

the  same  office,  or  in  any  other,  but  that  they  make  all  such  officers 

and  ministers  of  the  best  and  most  lawful  men,  and  sufficient  to 

their  estimation  and  knowledge."  (g) 

4  Hen.  4,  c  5.       The  4  Hen.  4,  c.  5,  ordained  "  that  no  sheriff  shall  let  his  baili- 

wick  to  farm  to  any  man  for  the  time  that  he  occupieth  such 
office." 

5  &  6  Ed.  6,  But  a  principal  statute  relating  to  this  subject  is  the  5  &  6  Ed.  6, 
sellm*  offices18  c*  *^>  (*)  w^ct  for  the  avoiding  corruption  which  might  thereafter 
relating  to  the  happen  in  the  officers,  in  places  wherein  there  is  requisite  to  be  had 
administration    the  true  administration  of  justice  or  services  of  trust,  and  to  the 

shaiTforfeiuhe  *ntent  ^at  P*1"80118  worthy  and  meet  to  be  advanced  should  there- 
office,  and  be     after  be  preferred,  enacts,  that  if  any  person  bargain  or  sell  any 
disabled  to        office,  or  deputation  of  office,  or  take  any  money  or  profit  directly 
nee? 8UCh  °f"     or  indirectly,  or  any  promise,  &c,  bond,  or  any  assurance  to  receive 
any  money,  &c,  for  any  office  or  deputation  of  office,  or  to  the 
intent  that  any  person  should  have,  exercise,  or  enjoy,  any  office, 
or  the  deputation  of  any  office,  which  office,  or  any  part  or  parcel 
thereof,  shall  in  anywise  concern  the  administration  or  execution  of 
justice,  or  the  receipt,  controlment,  or  payment  of  the  King's  trea- 
sure, rent,  revenue,  &c,  or  any  the  King's  customs,  or  the  Keeping 
the  King's  towns,  castles,  &c,  used  for  defence,  or  which  shall  con- 
cern any  clerkship  in  any  court  of  record  where  justice  is  ministered ; 
the  offender  shall  not  only  forfeit  all  his  right  to  such  office  or  de- 

Eutation  of  office,  but  also  shall  be  adjudged  a  person  disabled  to 
ave,  occupy,  or  enjoy  such  office  or  deputation.  The  statute  fur- 
ther enacts,  that  such  bargains,  sales,  bonds,  agreements,  &&,  shall 
be  void ;  (t)  and  provides  that  die  act  shall  not  extend  to  any  office 
whereof  any  person  shall  be  seised  of  any  estate  of  inheritance,  nor 
to  any  office  of  the  keeping  of  any  park,  house,  manor,  garden, 
chase,  or  forest  (ii)  It  provides  also  that  all  judgments  given  or 
things  done  by  offenders,  after  the  offence  and  before  the  offender 
shallbe  removed  from  the  exercise  of  the  office  or  deputation,  shall 
be  good  and  sufficient  in  law.'  And  further,  that  the  act  shall  not 
extend  to  be  prejudicial  or  hurtful  to  any  of  the  chief  justices  of  the 

(f)  Rex    v.    Beale,   cited  in    Rex  v.      revenue  of  customs,  or  offices  in  the  service 
Gibbs,  I  East,  R.  183.  of  the  customs,"  by  6  Geo.  4,    c.  106,  s, 

(g)  For  the  exposition  of  this  statute      10. 

see  the  Earl  of  Macclesfield's  trial,  6  Sta.  (0  Sect  3. 

Tri.  477.    16  Howell's  Sta.  Trl  767.  (»)  Sect  4 

(A)  Repealed,  "so   far  as  regards  the 
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King's  Bench  or  Common  Pleas,  or  to  any  of  the  justices  of  assize ; 
but  that  they  may  do  concerning  any  offices  to  be  granted  by  them 
as  they  might  have  done  before  the  making  of  this  act  (k) 

It  has  been  held  that  the  offices  of  chancellor,  registrar,  and  com-  Cases  decided 
raissary  in  ecclesiastical  courts,  are  within  the  meaning  of  this  sta-  uP°n  this  ■*** 
tute ;  {I)  also  the  place  of  cofferer,  (m)  and  that  of  surveyor  of  the  tute* 
customs;  (*)  and  the  place  of  customer  of  a  port;  (o)  and  the  offices 
of  collector  and  supervisor  of  the  excise ;  (p)  and  in  a  writ  of  error 
on  a  judgment  in  Ireland  it  was  held  clearly  that  the  offices  of  clerk 
of  the  crown,  and  clerk  of  the  peace,  were  within  the  statute,  (y) 
But  offices  in  fee  have  been  held  to  be  out  of  the  statute ;  (r)  and 
die  sale  of  a  bailiwick  of  a  hundred  is  not  within  it,  for  such  an 
office  does  not  concern  the  administration  of  justice,  nor  is  it  an 
office  of  trust  («)  It  has  also  been  adjudged  that  a  seat  in  the  six 
clerks'  office  is  not  within  the  statute,  being  a  ministerial  office 
only;  (t)  and  it  was  held  that  it  did  not  extend  to  military  officers,  (u) 
nor  to  the  purser  of  a  ship,  (w)  but  this  last  decision  was  doubted ;  (x) 
and  in  a  later  case  it  was  said  by  Lord  Mansfield,  that  if  the  Lords 
of  the  Admiralty  were  to  take  money  for  their  warrant  to  appoint  a 
person  to  be  a  purser,  it  would  be  criminal  in  the  corrupter  and 
corrupted,  (y)  It  was  decided  also,  that  this  statute  did  not  extend 
to  the  plantations,  (z)  But  with  respect  to  military  and  naval  com- 
missions, and  the  different  places  in  the  public  departments  of 
government,  the  colonies  or  plantations,  or  in  the  appointment  of 
the  East  India  Company,  alterations  have  been  made  by  a  recent 
statute  which  will  be  presently  mentioned. 

One  who  makes  a  contract  for  an  office  contrary  to  the  purport  of  An  offender 
this  statute,  is  so  far  disabled  to  hold  the  same,  that  he  cannot  at  again**  this 
any  time  during  his  life  be  restored  to  a  capacity  of  holding  it  by  hold  to  office, 
any  grant  or  dispensation  whatever,  (a) 

With  regard  to  the  deputation  of  an  office,  it  is  held  that  where  What  deputa- 
an  office  is  within  the  statute,  and  the  salary  is  certain,  if  the  prin-  tion  of  an  office 
cipal  make  a  deputation  reserving  a  less  sum  out  of  the  salary,  it  is  SaTute!* 


(A)  Sect.  5.  The  statute  6  Geo.  4,  c. 
89,  authorised  the  purchase  of  the  office  of 
receiver  and  comptroller  of  the  seal  of  the 
Court  of  Ring's  Bench  and  Common  Pleas, 
and  of  the  custot  brevium  of  the  Court  of 
Common  Pleas  by  the  commissioners  of  the 
Treasury,  for  certain  annuities;  and  after 
the  confirmation  of  the  agreement  by  par- 
liament the  rights  and  interests  of  all  per- 
sons claiming  or  entitled  to  claim  under 
the  letters  patent  mentioned  in  the  act,  are 
to  cease  and  determine. 

(0  12  Co.  78.  3  Inst  148.  Cro.  Jac 
269.     1  Hawk.  P.  C.  c.  67,  s.  4. 

(st)  Sir  Arthur  Ingram's  case,  3  Bulst 
91.  a  C.  Co.  Lit  234,  where  it  is  said 
that  the  king  could  not  dispense  with  this 
statute  by  any  nam  obstante;  and  Cro.  Jac 
385,  a  C.  is  cited. 

(a)  2  And.  55,  107. 

to)  1  a  Blac  327. 

(p)  Law  v.  Law,  Cas.  temp.  Talb. 
140.    3  P.  Wms.  391,  a  C. 

(a)  Macarty  v.  Wickford,  Trin.  9  Geo. 
2,8.  R.  Bac.  Abr.  Office*  and  Officers 
(F).  It  was  also  held  in  this  case,  that 
the  jtatute  did  not  extend  to  Ireland.     But 


see  pottj  49  Geo.  3,  c  126,  next  page. 

(r)  Ellis  v.  Ruddle,  2  Lev.  161. 

(*)  Godbolt's  case,  4  Leon.  33.  4 
Mod.  223,  a  C.  cited. 

(t)  Sparrow  e.  Reynold,  Pasch.  26 
Car.  2,  C.  B.  Bac.  Abr.  Offices  and 
Officer*  (F). 

(«)  1  Vera.  98. 

(V)  2  Vera.  308.    Ca.  temp.  Talb.  40. 

(x)  See  1  H.  Blac.  326,  where  it  is 
said  by  Lord  Loughborough,  C  J.,  that 
the  case  in  2  Vera,  is  contrary  to  an  evident 
principle  of  law. 

(y)  Purdy  v.  Stacy,  5  Burr.  2698. 

(z)  Blankard  v.  Galdy,  4  Mod.  222. 
2  Salk.  411.  2  Lord  Raym.  1245,  a  C. 
cited  2  Mod.  45.  S.  P.  undetermined ; 
and  see  Bac.  Abr.  Office*  and  Officer*  (F). 
But  if  the  office,  though  in  the  plantations, 
had  been  granted  under  the  great  seal  of 
England,  the  sale  of  it  would  have  been 
held  criminal  at  common  law.  See  the 
judgment  of  Lord  Mansfield  in  Rex  v. 
Vaughan,  4  Burr.  2500. 

(a)  Hob.  75.  Co.  Lit  234.  Cro.  Car. 
361.  Cro.  Jac.  386.  Ca.  temp.  Talb. 
107. 
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good :  so,  if  the  profits  be  uncertain,  arising  from  fees,  if  the  prin- 
cipal make  a  deputation,  reserving  a  certain  sum  out  of  the  fees  and 
profits  of  the  office,  it  is  good :  lor  in  these  cases  the  deputy  is  not 
to  pay  unless  the  profits  arise  to  so  much ;  and  though  a  deputy  by 
his  constitution  is  in  place  of  his  principal,  yet  he  has  no  right  to 
his  fees,  they  still  continuing  to  be  the  principal's ;  so  that,  as  to 
him,  it  is  only  reserving  a  part  of  his  own,  and  giving  away  the  rest 
to  another.  But  where  the  reservation  or  agreement  is  not  to  pay 
out  of  the  profits,  but  to  pay  generally  a  certain  sum,  it  must  be 
paid  at  all  events ;  and  a  bond  tor  performance  of  such  agreement 
is  void  by  the  statute.  (6) 

But  this  statute  has  been  much  extended  by  the  49  Geo.  3,  c.  126, 
which,  after  reciting  it,  enacts,  "  that  all  the  provisions  therein  con- 
tained shall  extend  to  Scotland  and  Ireland,  and  to  all  offices  in  the 
gift  of  the  crown,  or  of  any  office  appointed  by  the  crown ;  and  all 
commissions,  civil,  naval,  or  military;  and  to  all  places  and  em- 
ployments, and  to  all  deputations  to  any  such  offices,  commissions, 
places,  or  employments,  in  the  respective  departments  or  offices,  or 
under  the  appointment  or  superintendence  and  control  of  the  lord 
high  treasurer,  or  commissioners  of  the  treasury,  the  secretary  of 
state,  the  lords  commissioners  for  executing  the  office  of  lord  nigh 
admiral,  the  master  general  and  principal  officers  of  his  Majesty's 
ordnance,  the  commander  in  chief,  the  secretary  at  war,  the  pay- 
master-general of  his  Majesty's  forces,  the  commissioners  for  the 
affairs  of  India,  the  commissioners  of  the  excise,  the  treasurer  of  the 
navy,  the  commissioners  of  the  navy,  the  commissioners  for  vic- 
tualling, the  commissioners  of  transports,  the  commissary  general, 
the  storekeeper  general,  and  also  the  principal  officers  of  any  other 


49  Geo.  3,  c. 
126,8.  3.  Per- 
sons buying  or 
selling,  or  re- 
ceiving or  pay- 
ing money  or 
rewards  for  of- 
fices, guilty  of 
a  misdemeanor. 


nies,  or  plantations,  which  now  belong  or  may  hereafter  belong 
his  Majesty ;  and  also  to  all  offices,  commissions,  places,  and  em- 
ployments belonging  to  or  under  the  appointment  or  control  of 
the  East  India  company,  (c)  in  as  full  and  ample  a  manner  as  if  the 
provisions  of  the  said  act  were  repeated,  and  made  part  of  this  act : 
and  the  said  act  and  this  act  shall  be  construed  as  one  act,  as  if  the 
same  had  been  herein  repeated  and  re-enacted. 

The  third  section  enacts,  "  that  if  any  person  or  persons  shall  sell, 
or  bargain  for  the  sale  of,  or  receive,  have,  or  take  any  money,  fee, 
gratuity,  loan  of  money,  reward,  or  profit,  directly  or  indirectly,  or 
any  promise,  agreement,  covenant,  contract,  bond  or  assurance;  or 
shall  by  any  way,  device,  or  means,  contract  or  agree  to  receive  or 
have  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit, 
directly  or  indirectly;  and  also  if  any  person  or  persons  shall  pur- 
chase, or  bargain  for  the  purchase  of,  or  give  or  pay  any  money,  fee, 
gratuity,  loan  of  money,  reward,  or  profit,  or  make  or  enter  into  any 
promise,  agreement,  covenant,  contract,  bond,  or  assurance  to  give 
or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit ; 


(b)  Baa  Abr.  Offices  and  Officers  (F). 
1  Hawk.  P.  C.  c.  67,  s.  5.  Salk.  468. 
6  Mod.  234.  Godolphin  v.  Tudor,  Comb. 
356,  S.  P. 

(c)  By  the  33  Geo.  3,  c.  52,  s.  66t  it 
was  enacted  that  the  making  or  entering 
into,  or  being  a  party  to  any  corrupt  bargain 


or  contract,  for  the  giving  up  or  obtaining, 
or  in  any  other  manner  touching  or  con- 
cerning the  trust  and  duty  of  'any  office  or 
employment  under  the  crown,  or  the  East 
India  Company,  by  any  British  subject 
there  resident,  should  be  deemed  a  misde- 
meanor. 
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or  shalPby  any  ways,  means,  or  device,  contract  or  agree  to  give  or 

Siy  any  money,  fee,  gratuity,  loan  of  money,  reward  or  profit, 
rectly  or  indirectly,  for  any  office,  commission,  place,  or  employ- 
ment, specified  or  described  in  the  said  recited  act  (5  &  6  Edw.  6, 
c  16,)  or  this  act,  or  within  the  true  intent  or  meaning  of  the  said 
act,  or  this  act,  or  ibr  any  deputation  thereto,  or  for  any  part,  parcel, 
or  participation  of  the  profits  thereof,  or  for  any  appointment  or 
nomination  thereto,  or  resignation  thereof,  or  for  the  consent  or 
consents,  or  voice  or  voices  of  any  person  or  persons,  to  any  such 
appointment,  nomination,  or  resignation;  then  and  in  every  such 
case,  every  such  person,  and  also  every  person  who  shall  wilfully  and 
knowingly'aid,  abet,  or  assist  such  person  therein,  shall  be  deemed 
and  adjudged  guilty  of  a  misdemeanor." 

The  fourth  section  enacts,  s: that  if  any  person  or  persons  shall  *®®*°'  3»f * 
receive,  have,  or  take,  any  money,  fee,  reward,  or  profit,  directly,  or  sow  receiving" 
indirectly,  or  take  any  promise,  agreement,  covenant,  contract,  bond,  or  paying 
or  assurance,  or  by  any  way,  means,  or  device,  contract  or  agree  to  "J^y  for  soli- 
receive  or  have  any  money,  fee,  gratuity,  loan  of  money,  reward  or  t2n^°officesf 
profit,  directly  or  indirectly,  for  any  interest,  solicitation,  petition,  and  any  nego-' 
request,  recommendation,  or  negociation  whatever,  made  or  to  be  c"*J2i  or  pre" 
made,  or  pretended  to  be  made,  or  under  any  pretence  of  making,  ciations  refau 
or  causing  or  procuring  to  be  made,  any  interest,  solicitation,  peti-  ing  thereto, 
tion,  request,  recommendation,  or  negociation,  in  or  about  or  in  any-  P|%  of  a 

•       -        i_  •  •  i   .  •        ..  •      .  •  •    m     misdemeanor. 

wise  touching,  concerning,  or  relating  to,  any  nomination,  appoint- 
ment, or  deputation  to,  or  resignation  of,  any  such  office,  commis- 
sion, place,  or  employment,  as  aforesaid,  or  under  any  pretence  for 
using  or  having  used  any  interest,  solicitation,  petition,  request, 
recommendation,  or  negociation,  in  or  about  any  such  nomination, 
appointment,  deputation,  or  resignation,  or  for  the  obtaining  or 
having  obtained  the  consent  or  consents,  or  voice  or  voices,  of  any 
person  or  persons  as  aforesaid  to  such  nomination,  appointment, 
deputation,  or  resignation ;  and  also  if  any  person  or  persons  shall 
give  or  pay,  or  cause  or  procure  to  be  riven  or  paid,  any  money,  fee, 
gratuity,  loan  of  money,  reward  or  profit,  or  make,  or  cause,  or  pro- 
cure to  be  made,  any  promise,  agreement,  covenant,  contract,  bond, 
or  assurance,  or  by  any  way,  means,  or  device,  contract  or  agree,  or 
give  or  pay,  or  cause  or  procure  to  be  given  or  paid,  any  money,  fee, 
gratuity,  loan  of  money,  reward,  or  profit,  for  any  solicitation,  peti- 
tion, request,  recommendation,  or  negociation  whatever,  made  or  to 
be  made,  that  shall  in  anywise  touch,  concern,  or  relate  to  any 
nomination,  appointment,  or  deputation  to,  or  resignation  of,  any 
such  office,  commission,  place,  or  employment  as  aforesaid,  or  for 
the  obtaining  or  having  obtained,  directly  or  indirectly,  the  consent 
or  consents,  or  voice  or  voices,  of  any  person  or  persons  as  aforesaid, 
to  any  such  nomination,  appointment,  deputation,  or  resignation ; 
and  also  if  any  person  or  persons  shall,  for  or  in  expectation  of  gain, 
fee,  gratuity,  loan  of  money,  reward,  or  profit,  solicit,  recommend,  or 
negociate,  in  any  manner,  for  any  person  or  persons,  in  any  matter 
that  shall  in  anywise  touch,  concern,  or  relate  to,  any  such  nomina- 
tion, appointment,  deputation,  or  resignation  aforesaid,  or  for  the 
obtaining,  directly  or  indirectly,  the  consent  or  consents,  or  voice  or 
voices,  of  any  person  or  persons  to  any  such  nomination,  appoint- 
ment, or  deputation,  or  resignation  aforesaid,  then  and  in  every  such 
case  every  such  person,  and  also  every  person  who  shall  wilfully  and 
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knowingly  aid,  abet,  or  assist,  such  person  therein,  shall  be  deemed 

and  adjudged  guilty  of  a  misdemeanor. 
49  Geo.  ?,  c.  By  {he  fifth  section,  if  any  person  shall  open  or  keep  any  house 
Keeping  any  or  P^ce  *°r  ^e  soliciting  or  negotiating  any  business  relating  to 
place  for  busi-  vacancies  in  offices,  &c.  in  or  under  any  public  department,  or  to  the 
ncsf  rel*^Dfi[ to  sale  or  purchase  of  such  offices,  or  appointment  to  them,  or  resigna- 
office£ a  mil?  ^on,  transfer,  or  exchange  of  them,  such  offender,  and  every  person 
demeanor.  aiding  or  assisting  therein,  is  guilty  of  a  misdemeanor.  And  by  the 
601.  penalty  on  8ixth  section  any  person  advertising  any  office,  place,  &c.  or  the 
^ve  ismg,       name  of  any  person  as  broker,  &c  or  printing  any  advertisement  or 

proposal  for  such  purposes,  is  liable  to  a  penalty  of  50£ 
Exceptions  There  are,  however,  several  exceptions  from  the  provisions  of  this 

from  this  sta.     gtamte.     It  does  not  extend  to  commissions  or  appointments  in  the 

tute  o!  certain    .        -     n  .  .  ,  .    »-■  .         ,* r  j 

offices,  and  al-  band  of  gentlemen  pensioners,  or  m  his  Majesty  s  yeoman  guard,  or 
so  of  commis-    in  the  Marshalsea,  or  the  Court  of  the  King's  Palace  at  Westmin- 
Maies? 's"8       8ter>  or  t0  purchases  an^  exchanges  of  commissions  in  his  Majesty's 
forces  at  tbe     forces,  at  the  regulated  prices ;    or  to  anything  done  in  relation 
prices  regiilat-  thereto  by  authorised  regimental  agents  not  advertising  and  not 
menunScnn.  rece*vmg  money,  &c.  in  that  behalf,  (d)    But  officers  receiving  or 
paying,  or  agreeing  to  pay,  more  than  the  regulated  prices,  or  pay- 
ing agents  for  negotiating,  on  conviction  by  a  court  martial,  are  to 
forfeit  their  commissions,  and  be  cashiered,  (e) 
But  persons  ^nd  it  is  provided  also,  that  every  person  who  shall  sell  his  com- 

missiomTfbr  mission  in  his  Majesty's  forces,  and  not  continue  to  hold  any  corn- 
more  than  the  mission,  and  shall  upon  or  in  relation  to  such  sale  receive,  directly 
regulated  or  indirectly,  any  money,  &c.  beyond  the  regulated  price  of  the 
ffu%  ofmis-  commission  sold,  and  every  person  who  shall  aid  or  assist  such  per- 
demeanor.  son  therein,  shall  be  guilty  of  a  misdemeanor. 
Fu^hcrex'  This  act  contains  further  exceptions;  and  provides,  that  it  shall 

offices  except-  n°t  extend  to  any  office  excepted  from  the  5  &  6  Edw.  6,  c  16,  or 
ed  from  5  &  6    to  any  office  which  was  legally  saleable  before  the  passing  of  this 

and*  ^  offi6#  ac^9  ^^  *n  ^  8^  °^  ^y  P61"8011  by  virtue  of  any  office  of  which 
lenity  sale.  such  person  is  or  shall  be  possessed  under  any  patent  or  appoint- 
•iSe.  ment  for  his  life ;  or  to  render  invalid,  or  in  any  manner  to  affect, 

any  promise,  covenant,  trust,  &c.  entered  into  or  declared  before  the 
passing  of  this  act,  and  which  then  was  valid  in  law  or  equity.  (/) 
^^eo^sT*  With  respect  to  deputations  to  offices,  it  is  enacted,  that  the  act 

c  126.'  '  sMI  n°t  extend  to  prevent  or  make  void  any  deputation  to  any 
office,  in  any  case  in  which  it  is  lawful  to  appoint  a  deputy,  or  any 
agreement,  &c  lawfully  made  in  respect  of  any  allowance  or  pay- 
ment to  such  principal  or  deputy  respectively,  out  of  the  fees  or 
profits  of  such  office,  {g) 
Annual  pay-  Annual  reservations,  charges,  or  payments,  out  of  fees  or  profits  of 

IhefeeTto^ny  any  office*  to  any  person  who  shall  nave  held  such  office,  in  any 
persons  for-       commission,  or  appointment  of  any  person  succeeding  to  such  office, 
merly  holding    an(i  agreements,  tkc>  for  securing  such  reservations,  charges,  or  pay- 
ieo  ce.         ments,  are  also  excepted;  provided  that  the  amount  of  the  reserva- 
tions, &c.  and  the  circumstances  and  reasons  under  which  they  shall 

(d)  49  Geo.  3,  c.  126,  s.  7 ;  and  the  53  produce,  not  exceeding  500&,  to  be  paid  to 
Geo.  3,  c.  54,  excepts  purchases,  &c.  of  any  the  informer,  and  the  remainder  to  go  to 
commissions  or  appointments  in  the  battle*      the  King. 

axe  guards  in  Ireland.  (/)  Id.  a.  9. 

(e)  49  Geo.  3,  c  126,  s.  8.  And  the  (<?)  49  Geo.  3,  c.  126,  s.  10.  And  see 
commission  is  to  be  sold;   and  half  the      ante,  149. 
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have  been  permitted,  shall  be  stated  in  the  commission  or  instrument 
of  appointment  of  the  successor.  (A) 

The  statute  contains  an  enactment,  that  when  the  right,  estate,  or  Right  of  an. 
interest,  of  any  person  shall  be  forfeited  under  any  of  its  provisions,  pointment 
or  the  provisions  of  the  5  &  6  Edw.  6,  c.  16,  the  right  of  such  when.forfeitod 
appointment  shall  vest  in  and  belong  to  the  King,  (i)  ^!  m  *• 

Offences  against  this  act,  or  the  5  &  6  Edw.  6,  c.  16,  by  any  Trial  of 
governor,  lieutenant-governor,  or  person  having  the  chief  command,  offices 
civil  or  military,  in  his  Majesty's  dominions,  colonies,  or  plantations,  committed 
or  his  secretary,  may  be  prosecuted  and  determined  in  the  Court  of  *bro*d" 
King's  Bench  at  Westminster,  in  the  same  manner  as  any  crime,  &c. 
committed  by  any  person  holding  a  public  employment  abroad  may 
be  prosecuted  under  the  provisions  of  the  42  ueo.  3,  c.  85.  (k) 

It  is  enacted  also,  that  any  person  who  shall  commit  in  Scotland  i^iniahment  of 
any  misdemeanor  against  this  act  shall  be  liable  to  be  punished  by  mudemeanon 
fine  and  imprisonment,  or  by  the  one  or  the  other  of  such  punish-  m  8cotUad- 
ments,  as  the  judge  or  judges,  before  whom  thfe  offender  shall  be 
committed,  may  direct  (l) 

By  the  49  Geo.  3,  c.  118,  s.  3,  if  any  person  give  or  promise  any  49  q^  3 
office,  place,  or  employment,  upon  any  express  contract  or  agreement  c.  1 18,  a.  3. 
to  procure,  or  endeavour  to  procure,  the  return  of  any  person  to  Giviml  «y 
serve  in  Parliament,  the  person  returned  shall  vacate  his  seat,  and  fe^li?*' 
be  incapacitated  to  serve  during  that  Parliament  for  the  same  place ;  pur^osea.™1 
and  the  Derson  receiving  the  office,  &c.  shall  forfeit  it,  be  incapaci- 
tated for  holding  it,  and  shall  forfeit  500/L :  and  any  person  holding 
any  office  under  his  Majesty,  who  shall  give  such  office,  appoint- 
ment, or  place,  upon  any  such  express  contract  or  agreement,  shall 
forfeit  the  sum  of  lOOOi  (m) 

(A)  Id.  a.  11.     The  twelfth  section  eon-  (t)Id.a.2. 

tains  an  exception  aa  to  the  masters,  six         (*;  Id.  a.  14. 
derks,  and  examiners  of  the  chancery  in  (/)  49  Geo.  3,  c  106,  a.  13. 

Ireland,  till  after  the  death,  &c  of  the  (at)  See  thia  act  mora  at  length  in  the 

present  possessor*.  subsequent  Chapter  on  Bribery,  p.  1 58. 
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CHAPTER  THE  SIXTEENTH. 


OF  BRIBERY. 


Cases  of 
bribery* 


Attempts  to 
bribe. 


Bribery  is  the  receiving  or  offering  any  undue  reward  by  or  to  any 
person  whatsoever,  whose  ordinary  profession  or  business  relates  to 
the  administration  of  public  justice,  in  order  to  influence  his  beha- 
viour in  office,  and  incline  him  to  act  contrary  to  the  known  rules 
of  honesty  and  integrity,  (a)  And  it  seems  that  this  offence  will  be 
committed  by  any  person  in  an  official  situation,  who  shall  corruptly 
use  the  power  or  interest  of  his  place  for  rewards  or  promises :  as  in 
the  case  of  one  who  was  clerk  to  the  agent  for  French  prisoners  of 
war,  and  indicted  for  taking  bribes  in  order  to  procure  the  exchange 
of  some  of  them  out  of  their  turn.  (6)  And  bribery  sometimes 
signifies  the  taking  or  giving  of  a  reward  for  offices  of  a  public 
nature,  (c)  Corrupt  and  illegal  practices  in  giving  rewards  or  mak- 
ing promises,  in  order  to  procure  votes  in  the  elections  of  members 
to  serve  in  parliament,  are  also  denominated  bribery,  and  punish- 
able by  common  law,  and  by  statute,  (d)  So  giving  refreshments  to 
voters  before  they  vote,  in  order  to  induce  them  to  vote  for  a  parti- 
cular candidate,  is  bribery  at  common  law.  (e)  And  the  attempt  to 
influence  persons  serving  as  jurymen  corruptly  to  one  side,  by  gifts 
or  promises,  (which,  with  other  practices  tending  to  influence  a  jury, 
will  be  considered  in  treating  of  the  crime  called  embracery,  {/)  may 
be  mentioned  as  a  species  of  bribery. 

The  law  abhors  the  least  tendency  to  corruption ;  and  upon  the 
principle  which  has  been  already  mentioned,  of  an  attempt  to  com- 
mit even  a  misdemeanor,  being  itself  a  misdemeanor,  (g)  attempts  to 
bribe,  though  unsuccessful,  have  in  several  cases  been  held  to  be 
criminal  Thus  it  is  laid  down  generally,  that  if  a  party  offers  a 
bribe  to  a  judge,  meaning  to  corrupt  him  in  a  case  depending  before 
him,  and  the  judge  takes  it  not ;  yet  this  is  an  offence  punishable 
by  law  in  the  party  that  offers  it  (A)  And  it  has  been  held  to  be 
a  misdemeanor  to  attempt  to  bribe  a  cabinet  minister,  and  a  mem- 
ber of  the  privy  council,  to  give  the  defendant  an  office  in  the  colo- 
nies, (t)  And  an  information  was  granted  against  a  man  for  pro- 
mising money  to  a  member  of  a  corporation,  to  induce  him  to  vote 


(a)  3  Inst.  149.  1  Hawk.  P.  C.  c  67, 
s.2.    4Blac.  Com.  139. 

(6)  Rex  v.  Beale,  £.  T.  38  Geo.  3, 
cited  in  Rex  v.  Gibbs,  1  East,  R.  183,  and 
see  Rex  v.  Vaughan,  4  Burr.  2494,  ante, 
147. 

(c)  1  Hawk.  P.  C.  c  67,  s.  3.  As  to 
this  species  of  bribery,  see  the  preceding 
Chapter. 

(d)  Rex  v.  Pitt  and  another,  3  Burr. 


1338.    2  Geo.  2,  c.  24.  49  Geo.  3,  c  1 1 8. 

(e)  Hughes  v.  Marshall,  2  Tyrw.  134, 
&  C.  2  C.&  J.  118.    5C.  &  P.  151. 

(/)  Port,  Chap.  xxi. 

(g)  Ante,  Book  I.  Chap.iii.,p.  46. 

(A)  3  Inst  147.  Rex  ».  Vaughan,  4 
Burr.  2600.    Ante,  1 47. 

(i)  Vaughan 's  case,  4  Burr,  2494,  ante, 
147,  and  see  Rex  v.  Pollman  and  others, 
2  Carapb.  229. 
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for  the  election  of  a  mayor,  (j)  An  information  also  appears  to  have 
been  exhibited  against  a  person  for  attempting  by  bribery  to  in- 
fluence a  juiyman  in  giving  his  verdict  (A) 

The  statutes  relating  to  the  customs  and  excise  impose  penalties,  3  &  4  Wm.  4, 
as  well  upon  officers  taking  bribes  as  upon  those  wno  oner  them.  c  53- 
The  3  &  4  Wm.  4,  a  53,  s.  33,  enacts,  that  "  if  any  officer  or  Penalty  on 
officers  of  the  customs  or  excise,  or  any  officer  or  officers  of  the  army,  officers  and 
navy,  or  marines,  duly  employed  for  the  prevention  of  smuggling,  PerMnl8jm.1^" 
and  on  full  pay,  or  any  other  person  or  persons  whatsoever  duly  secures  or™ 
employed  for  the  prevention  of  smuggling,  shall  make  any  collusive  taking  bribes. 
seizure,  or  deliver  up,  or  make  any  agreement  to  deliver  up  or  not  ™£  on  ^J^" 
to  seize,  any  vessel  or  boat  or  any  goods  liable  to  forfeiture,  or  shall 
take  any  bribe,  gratuity,  recompence,  or  reward  for  the  neglect  or 
nonperformance  of  his  duty,  every  such  officer  or  other  person  shall 
forfeit  for  every  such  offence  the  sum  of  five  hundred  pounds,  and 
be  rendered  incapable  of  serving  his  Majesty  in  any  office  whatever, 
either  civil  or  military ;  and  every  person  who  shall  give  or  offer,  or 
promise  to  give  or  procure  to  be  given,  any  bribe,  recompence,  or 
reward  to,  or  shall  make  any  collusive  agreement  with,  any  such 
officer  or  person  as  aforesaid,  to  induce  him  in  any  way  to  neglect 
his  duty,  or  to  do,  conceal,  or  connive  at  any  act  whereby  any  of  the 
provisions  of  any  act  of  parliament  relating  to  the  revenue  of  cus- 
toms may  be  evaded,  shall  forfeit  the  sum  of  two  hundred  pounds. 

Bribery  at  elections  for  members  of  parliament  was  always  a  Bribery  at 
crime  at  common  law,  and  consequently  punishable  by  indictment  el«*H>M  fo/ 
or  information:  (/)  but  in  order  to  enforce  the  common  law,  and  j^ament. 
because  it  had  not  been  found  sufficient  to  prevent  the  evil,  conside- 
rable penalties  have  been  imposed  upon  this  offence  by  different 
statutes. 

The  7  &  8  Wm.  3,  c.  7,  s.  4,  enacts,  that  all  contracts,  promises,  7  &  8  Wm.  3, 
bonds,  and  securities  to  procure  any  return  of  any  member  to  serve  c.  7,  a.  4.  Con- 
in  parliament,  or  anything  relating  thereunto,  sliall  be  void;  and  j£££j£ 
that  whoever  makes  or  gives  such  contract,  security,  promise,  or  tion  void,  and 
bond,  or  any  gift  or  reward,  to  procure  a  false  or  double  return,  shall  persons  mak- 
forfeit  three  hundred  pounds,  (m)  foSfeit^oo? 

The  2  Geo.  2,  c.  24,  s.  7,  enacts,  "  that  if  any  person  who  shall  2  Geo.  2,  c. 
have,  or  claim  to  have,  any  right  to  vote  in  any  election  of  any  24,  s.  7.    Per- 
member  to  serve  in  parliament,  shall  ask,  receive,  or  take  any  money  money  &<f 
or  other  reward,  by  way  of  gift,  loan,  or  other  device,  or  agree  or  for  voting  or 
contract  for  any  money,  gift,  office,  employment,  or  other  reward  forbearing  to 
whatsoever,  to  give  his  vote,  or  to  refuse  or  forbear  to  give  his  vote  go^procurinjr 
in  any  such  election ;  or  if  any  person  by  himself  or  any  person  others  to  vote, 
employed  by  him,  shall  by  any  gift  or  reward,  or  by  any  promise,  °r  forbear  to 
agreement,  or  security,  for  any  gift  or  reward,  corrupt  or  procure  any    ?£ '&£"?£.. 
person  or  persons  to  give  his  or  their  vote  or  votes,  or  to  forbear  to  feit  500L,  and 
give  his  or  their  vote  or  votes  in  any  such  election,  (n)  such  person  are  disabled  to 
so  offending  in  any  of  the  cases  aforesaid,  shall,  for  every  such  election^d  to 

(j)  Plympton's  case,  2  Ld.  Raym.  1377.  But  if  it  appears  to  be  a  void  election, 

(A)  Young's  case,  cited  in  Rex  v.  Hig-  an  action  for  this  penalty  is  not  main- 
gins,  2  East,  R.  14  and  16.  tainable.    1  Hawk.  P.  C.  c  67,  s.  8,  in  the 

(/)  Rex  v.   Pitt  and  another,  3   Burr.  margin. 
1 335,  by  Lord  Mansfield,  C.  J.  ( n)  An  action  will  lie,  though  the  party 

(m)  One-third  to  the  Ring,  one-third  to  bribed  does  not  vote  according  to  the  bribe, 

the  poor  of  the  place  concerned,  and  one-  Tulston  v.  Norton,  1  Blac.  R.  317,  and 

third   to    the    informer,  with    his  costs,  Orme,  290',  note, 
to  be  recovered  by  actiou  or  information 
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2  Geo,  2,  c 
24,s.8.    Of- 
fenders disco- 
Teriog  others 
in  12  months 
after  the  elec- 
tion indemni- 
fied. 

Prosecutions 
must  be  within 
two  years. 


This  statute 
does  not  take 
away  the  com- 
mon law 
crime.    Bat 
the  Court  of 
King's  Bench 
will  rarely 
proceed  by 
information. 


Construction  of 
the  statute. 


offence  forfeit  five  hundred  pounds."  And  further,  that  such  offen- 
der, after  judgment  against  him  in  any  action,  or  information,  or 
summary  action  or  prosecution,  or  being  otherwise  lawfully  con- 
victed thereof  shall  for  ever  be  disabled  to  vote  in  any  election  of 
any  member  to  parliament,  and  to  hold  any  office  or  franchise,  as  if 
such  person  was  naturally  dead. 

By  sec  8,  "  if  any  person  offending  .against  the  act  shall,  within 
the  space  of  twelve  months,  next  after  such  election,  discover  any 
other  person  or  persons  offending  against  this. act,  so  that  such  per* 
son  or  persons  so  discovered  be  thereupon  convicted,  such  person  so 
discovering,  and  not  having  been  before  that  time  convicted  of  any 
offence  against  this  act,  shall  be  indemnified  and  discharged  from 
all  penalties  and  disabilities  which  he  shall  then  have  incurred  hy 
any  offence  against  this  act"  The  eleventh  section  prpvides  that 
no  person  shall  be  liable  to  any  incapacity,  disability,  forfeiture,  or 
penalty,  unless  a  prosecution  be  commenced  within  two  year*  after 
the  incapacity,  &c.  shall  be  incurred,  or,  in  case  of  a  prosecution, 
the  same  be  carried  on  without  wilful  delay. 

It  has  been  holden  that,  notwithstanding  this  statute,  bribery  in 
elections  of  members  to  serve  in  parliament  still  remains  a  crime  at 
common  law;  that  the  Legislature  never  meant  to  take  away  the 
common  law  crime,  but  to  add  a  penal  action ;  and  that  this  appears 
by  the  words  in  the  statute, — "or  being  otherwise  lawfully  con- 
victed thereof"  (o)  And  a  conviction  upon  an  information  granted 
by  the  Court  of  King's  Bench  is  just  the  same  as  if  the  party  had 
been  convicted  upon  an  indictment  fjp)  But  as  the  offender  will 
be  equally  liable  to  the  penalties  of  tne  statute,  (q)  that  Court  will 
not  interpose  by  information  until  the  two  years  are  expired,  in 
ordinary  cases;  though  there  may  possibly  be  particular  cases, 
founded  on  particular  reasons,  where  it  may  be  right  to  grant  infor- 
mations before  the  expiration  of  the  time  limited  for  commencing 
the  prosecution  on  the  statute,  (r)  And  in  one  case,  where  the 
defendant  had  been  convicted  of  bribery,  and  the  time  for  bringing 
the  penal  action  was  not  expired,  the  Court  permitted  him  to  enter 
into  a  recognizance  to  appear  at  the  expiration  of  that  time.  (#) 

There  is  a  great  difference  between  the  two  parts  of  the  seventh 
section  of  the  statute.  The  first  part  which  is  applicable  to  the 
voter,  contains  the  word  "  ask,"  which  is  not  repeated  in  the  second. 
From  this  it  may  be  taken  that,  in  an  action  against  the  party 
tendering  the  bribe,  proof  should  be  required  of  more  than  a  mere 
solicitation*  Then,  m  the  first  part,  the  words  go  on  thus,  "  or 
agree  or  contract  for  any  money,  the  agreement,  therefore,  would 
subject  the  party  to  the  penalty,  (t)    In  the  second  part  the  words 


(e)  Bex  9.  Pitt  and  another,  3  Burr. 
1336.   a  C.  1  Blac.  B.  380. 

(p)  Bex  e.  Pitt  and  another,  3  Burr. 
1339. 

(o)  Coomhe  v.  Pitt,  1  Blac  B.  624. 

(r)  Bex  v.  Pitt  and  another,  3  Burr. 
1340. 

(•)  Bex  v.  Heydon,  3  Burr.  1359.  But 
where  that  time  had  expired,  the  Court 
held  that  the  circumstance  of  the  witness, 
bjr  whose  evidence  the  defendant  was  con- 
noted of  bribery,  being;  under  prosecution 
for  perjury,  was  no  ground  for  postponing 


the  judgment.  Bex  v.  Haydon,  3  Burr. 
1387.  8.  C.  1  Blac  B.  404.  And  the 
Court  refused  to  stay  judgment  unon  the 
postm  where  they  were  moved  to  ao  so  on 
the  ground  that  the  defendant  had  made  a 
discovery  of  another  person  oflending 
against  the  statute,  who  had  been  convicted 
on  his  (the  defendant's)  evidence.  Pugh  v. 
Curgenven,  3  Wils.  35.  And  see  the 
cases  collected  in  1  Hawk.  P.  C.  c  67,  s. 
13,  note  (4 )  where  see  also  as  to  the  Court 
of  King's  Bench  granting  a  new  trial. 
(0  rcr  Pattcson,  J.     Hcnslow  c.  Fau- 
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are  "  corrupt  or  procure.19  As  to  procuring,  it  is  necessary  that  the 
vote  should  be  actually  given,  but  the  corruption  is  complete  by 
effecting  an  agreement  amounting  to  corruption,  although  the  vote 
be  not  given.  If,  therefore,  A.  give  money  to  B.  to  induce  B.  to 
vote  for  a  candidate,  and  B.  agree  to  do  so,  in  consideration  of  the 
gift,  A.  is  liable  to  the  penalty,  for  corrupting,  although  B.  never 
gives  the  vote,(«)  and  two  very  learned  judges  thought  that  A. 
would  be  equally  liable,  if  B.  never  intended  to  vote  according  to  the 
agreement  at  alt,  as  A.  had  done  all  that  lay  with  him ;  (w)  and  this 
opinion  of  the  two  learned  judges  has  been  since  held  to  be  correct 
by  the  Court  of  Exchequer,  (x) 

Where  a  friend  of  the  candidate  gave  an  elector  five  guineas  to 
vote,  and  took  from  him  a  note  for  that  sum,  but  at  the  same  time 

Eve  a  counter  note  to  deliver  up  the  first  note  when  the  elector 
d  voted,  ft  was  held  to  be  an  absolute  gift  and  bribery  within  the 
act,  although  the  elector  voted  for  the  opposite  party,  (y)  And 
laying  a  wager  with  the  voter  that  he  does  not  vote  for  a  particular 
candidate  is  also  bribery  within  the  act  (z)  In  an  action  upon  this 
statute  it  has  been  held,  that,  before  the  time  of  election,  any  one  is 
a  candidate  for  whom  a  vote  is  asked ;  and  that  it  is  not  competent 
to  the  defendant  to  dispute  a  man's  right  of  voting  when  he  has 
asked  him  for  his  vote ;  it  being  immaterial  whether  the  voter  bribed 
had  a  right  to  vote  or  not,  if  he  claimed  to  have  such  right  (a)  It 
seems  that  a  declaration  upon  this  statute  must  state  what  the  Dribe 
was,  and  specify  that  the  defendant  took  money  or  some  other  par- 
ticular species  of  reward ;  and  where  it  stated  generally  "  that  the 
defendant  did  receive  a  gift  or  reward?  in  the  disjunctive,  it  was 
held  bad,  and  that  the  defect  might  be  taken  advantage  of  in  arrest 
of  judgment,  the  charge  being  of  a  criminal  nature,  (b) 

The  words  of  section  7  are  all  prospective,  and  they  have  been 
construed  as  if  they  had  been  "in  order  to  give,"  and  "in  order  to 
forbear  to  give,*9  and  consequently  they  do  not  include  a  case  where 
money  is  given  to  a  voter  after  an  election,  for  having  voted  for  a 
candidate,  there  having  been  no  agreement  made  before  the  elec- 
tion for  giving  such  money,  (c) 

As  to  the  person  who  shall  be  considered  as  a  discoverer  within  Who  shall  be 
the  eighth  section  of  the  statute,  so  as  to  be  indemnified  from  its  ******  *  **- 
penalties,  it  has  been  decided  that  the  circumstance  of  a  party  having  %&£  ^c"* 
been,  within  the  limited  time,  a  plaintiff  in  an  action  on  the  statute,  24,  s.  8,  so  as  to 
and  having  prosecuted  it  to  judgment,  does  not  prove  him  to  have  be  indemnified, 
been  the  first  discoverer.     Lord  Mansfield,  C.  J.,  observed,  that  the 
Court  had  not  said,  nor  would  say,  that  a  plaintiff  cannot  be  the 
discoverer;  but  that  the  act  does  not  make  him  so,  or  consider  him 
as  the  discoverer;  and  that  as  the  plaintiff  could  not  be  the  wit- 
ness himself  in  the  action,  some  other  person  must  have  been  the 
witness;  it  was  not  therefore  to  be  presumed,  without  any  evidence 


cett,  3  A.  &  E.  51.   4N.&M.  592,  a  C. 

(«)  Henslow  v.  FaucetL  See  the  form  of 
declaration  there. 

(»)  Pattcson  &  Coleridge,  J  a.,  ibid. 

(r;  Harding  e.  Stokes,  2M.&W.  233, 
S.  C.  T.  &  G.  599,  port,  p.  ItiO. 

(y)  SuUton  v.  Norton,  3  Burr.  1235.  1 
BUc.Rep.317. 

(*)  1  Hawk.  P.  C.  c  «7,  s.  10,  note  (4), 


citing  Loft,  552,  and  referring  also  to 
Allen  v.  Hearne,  1  T.  R.  56,  where  a 
wager  between  two  voters,  with  respect  to 
the  event  of  an  election,  laid  before  the 
poll  began,  was  held  to  be  illegal 

(a)  Combe  e.  Pitt,  1  Blac  H.  533. 

(6)  Davy  «.  Baker,  5  Burr.  2471. 

(«)  Lord  Huntingtower  v.  Gardiner.  1, 
B.  h  C.  297. 
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49  Geo.  3, 
c.  118,  s.  1, 
imposes  pe- 
nalties on  per- 
sons giving  or 
receiving  mo- 
ney, &c,  to 
procure  the 
election  of  a 
member  of 
parliament, 
though  such 
money,  &ct 
be  not  given 
to  voters. 


49  Geo.  3, 
c.  118,  g.  3, 
imposes  penal- 
ties upon  per- 
sons giving 
or  receiving 
offices,  &c,  by 
way  of  bribes 
to  procure  the 
return  of 
members  to 
parliament 


of  it,  that  the  plaintiff  in  the  action  was  the  first  discoverer,  (d)  And 
where  one  person  procured  another  to  make  an  affidavit  of  facts 
amounting  to  bribery,  and  then  prosecuted  a  third  person  upon, 
those  facts  to  conviction  and  judgment,  it  was  held  that  the  person, 
making  the  affidavit  was  the  discoverer,  (e)  With  respect  to  what 
shall  be  deemed  a  conviction  within  this  section,  it  has  been  held 
that  a  verdict  will  not  be  sufficient,  but  that  there  must  be  a  judg- 
ment ;  but  that  when  the  judgment  is  obtained  it  will  relate,  for  the 
purpose  of  the  indemnity,  to  the  time  when  the  discovery  was  first 
made.  (/) 

The  49  Geo.  3,  c  118,  reciting  that  the  giving  money,  &c  in 
order  to  procure  the  return  of  a  member  to  parliament,  if  not  given 
to  or  for  the  use  of  some  person  having  a  right,  or  claiming  to  nave 
a  right,  to  act  as  returning  officer,  or  to  vote  at  the  election,  is  not 
bribery  within  the  former  statute,  (2  Geo.  2,  c.  24.)  enacts,  that  if 
any  person  shall  give,  or  cause  to  be  given,  directly  or  indirectly,  or 
promise,  or  agree  to  give,  any  money,  gift,  or  reward,  upon  any 
engagement  or  agreement  that  the  person  to  whom,  to  whose  use, 
or  on  whose  behalf  such  gift  or  promise  shall  be  made,  shall  by 
himself,  or  by  any  other  at  his  request  or  command,  procure,  or 
endeavour  to  procure,  the  return  of  any  person  to  parliament  for 
any  place,  he  shall,  if  not  returned  himself  to  parliament  for  such 
place,  for  every  such  gift  or  promise  forfeit  one  thousand  pounds ; 
and  if  returned,  and  having  given,  or  promised  to  give,  or  knowing 
of  and  consenting  to  such  gifts  or  promises,  shall  be  disabled  and 
incapacitated  to  serve  in  that  parliament  for  such  place,  and  shall 
be  as  if  he  had  never  been  returned  or  elected  a  member  of  parlia- 
ment. And  it  enacts  also,  that  any  person  who  shall  receive  or 
accept  of  by  himself,  or  by  any  other,  to  his  use  or  on  his  behalf, 
any  such  money,  gift,  or  reward,  or  any  promise  upon  any  such 
engagement,  contract,  or  agreement,  shall  forfeit  the  value  and 
amount  of  such  money,  gift,  or  reward,  over  and  above  the  sum  of 
five  hundred  pounds,  (g) 

By  sec.  3,  "if  any  person  shall  by  himself,  or  by  any  other, 
give  or  procure  to  be  given,  or  promise  to  give  or  procure  to  be 
given,  any  office,  place,  or  employment,  upon  any  express  contract 
or  agreement  that  the  person  to  whom,  or  to  whose  use,  or  on  whose 
behalf,  such  gift  or  promise  shall  be  made,  shall  by  himself,  or  by 
any  other  at  his  request  or  command,  procure,  or  endeavour  to  pro- 
cure, the  return  of  any  person  to  parliament  for  any  place,  such 
person  so  returned,  and  so  having  given  or  procured  to  be  given,  or  so 
naving  promised  to  give  or  procure  to  be  given,  or  knowing  of  and 
consenting  to  such  gift  or  promise  upon  any  such  express  contract  or 
agreement,  shall  be  disabled  and  incapacitated  to  serve  in  that  parlia- 
ment for  such  place,  and  be  deemed  no  member  of  parliament,  and  as 
if  he  had  never  been  returned ;  and  any  person  who  shall  receive  or 
accept  of  by  himself  or  by  any  other,  to  nis  use  or  on  his  behalf, 
any  such  office,  place,  or  employment,  upon  such  express  contract 
or  agreement,  shall  forfeit  such  office,  &c.  and  be  incapacitated  for 


(<f)  Curgenren    v.    Cuming,    4   Burr. 
2504. 
(e)  Sibly  v.  Cuming,  4  Bnrr.  2464. 
(/)  Sutton  v.  Bishop,  I  Blac.  R.  665. 
(g)  Sec.  1.  Tbe  second  section  provides 


that  the  act  shall  not  extend  to  any  money 
paid,  or  agreed  to  be  paid,  to  or  by  any 
person,  for  any  legal  expense,  bond  fide 
incurred  at  or  concerning  any  election. 
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holding  the  same,  and  shall  forfeit  five  hundred  pounds.  And  it 
further  enacts,  that  any  person  holding  any  office  under  his  Majesty, 
who  shall  give  such  office,  appointment,  or  place,  upon  any  such 
express  contract  or  agreement  that  the  person  to  whom,  or  for  whose 
use,  such  office,  &c,  shall  have  been  given,  shall  so  procure,  or  en- 
deavour to  procure,  the  return  of  any  person  to  Parliament,  shall 
forfeit  one  thousand  pounds. 

By  sec.  4,  no  person  shall  be  liable  to  any  forfeiture  or  penalty  49  tieo.  3, 
imposed  by  the  act,  unless  some  prosecution,  action,  or  suit  for  the  £•  1.,8»  ■•  4» 
offence  committed,  shall  be  actually  and  legally  commenced  against  ^^  &£***' 
such  person  within  two  years  next  after  the  offence  committed,  and  to  two  yean 
unless  such  person  shall  be  arrested,  summoned,  or  otherwise  served  a£cr  the 
with  the  writ  or  process  within  the  same  space  of  time,  so  as  such 
arrest,  summons,  or  service,  shall  not  be  prevented  by  such  person 
absconding  or  withdrawing  out  of  the  jurisdiction  of  the  Court ;  and 
in  case  of  any  prosecution,  suit,  or  process,  the  same  shall  be  pro- 
ceeded in  and  carried  on  without  any  wilful  delay. 

Where  votere  for  a  member  of  Parliament  have  only  been  paid  ^*yTncnt.j).f 
their  actual  travelling  expenses,  a  difference  of  opinion  has  existed  *xpen^  0'f g 
as  to  the  legality  of  such  payments ;  some  committees  of  the  House  voters. 
of  Commons  having  held  that  such  payments  are  legal,  others  (and 
probably  theirs  is  the  more  correct  opinion)  that  such  payments  are 
not  legal,  for  it  is  obvious  that  such  a  mode  of  proceeding,  if  allowed, 
would  lead  to  great  abuses,  (g)  And  it  seems,  at  all  events,  that 
where  the  same  sum  is  given  to  every  voter  coming  from  the  same 
place  to  an  election,  for  his  travelling  expenses,  it  is  bribery;  and  it 
is  not  the  less  so  though  all  the  candidates  agree  in  the  payment  of 
the  same  amount  But  where  an  action  is  brought  by  an  agent  of  a 
candidate,  to  recover  from  him  the  amount  so  paid,  it  is  for  the  jury 
to  say  whether  the  sums  were  paid  for  travelling  expenses,  and 
travelling  expenses  only,  or  to  induce  the  voters  to  give  their  votes.  (A) 
But  payment  of  the  expense  of  taking  up  the  freedom  of  voters  is 
clearly  illegal,  (t) 

It  has  been  held  that  a  declaration  under  the  2  Geo.  2,  c.  24,  s.  7,  What; is  giving 
for  corrupting  a  voter  by  corruptly  giving  the  voter  the  sum  of  lOi,  *hJlz  G™1  j£ 
as  a  reward  to  him  to  give  his  vote,  is  supported  by  evidence  that  c.  24,  s.  7. 
the  defendant  gave  the  voter  a  card  in  one  room,  which  the  voter 
presented  to  a  person  in  another  room,  who  thereupon  gave  him  the 
money,  (j)     And  it  was  held  in  the  same  case  that  the  plaintiff 
might  prove  that  the  defendant  on  the  same  day,  and  at  the  same 
place,  gave  cards  to  other  persons,  who  also  obtained  money  by  pre- 
senting them  to  the  person  in  the  other  room,  (A) 

The  5  &  6  Wm.  4,  c.  76,  s.  54,  enacts,  "  that  if  anjr  person  who  5  &  6  Wm.  4, 
shall  have  or  claim  to  have  any  right  to  vole  in  any  election  of  mayor,  c-  7&  J\crTns 
or  of  a  councillor,  auditor,  or  assessor  of  any  borough,  shall,  after  bribery  disqua- 
the  passing  of  this  act,  ask  or  take  any  money  or  other  reward  by  lified  from 
way  of  gift,  loan,  or  other  device,  or  agree  or  contract  for  any  money,  voting  at  any 

E'ft,  office,  employment,  or  other  reward  whatsoever,  to  give  or  for-  borough.1   *"* 
jar  to  give  nis  vote  in  any  such  election,  or  if  any  person,  by 

(p)  Per  Alderson,  B.    Bayntun  v.  Cat-  (t)  Bayntun  v.  Cattle,  1   M.  &  Rob. 

tie,  1  M.  &  Rob.  265,  March,  1833.  265,  Alderson,  B. 

(*)  Bremridge  p.  Campbell,  5  C.  &  P.  (j)  Webb  v.  Smith,  4  Bing.  N.  C.  373. 

186.  (A)  Ibid. 
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himself  or  any  person  employed  by  him,  shall,  by  any  gift  or  reward, 
or  by  any  promise,  agreement,  or  security  for  any  gift  or  reward, 
corrupt  or  procure,  or  offer  to  corrupt  or  procure,  any  person  to  give 
or  forbear  to  give  his  vote  in  any  such  election,  such  person  so 
offending  in  any  of  the  cases  aforesaid  shall  for  every  such  offence 
forfeit  the  sum  of  fifty  pounds  of  lawful  money  of  Great  Britain,  to 
be  recovered,  with  full  costs  of  suit,  by  any  one  who  shall  sue  for 
the  same,  by  action  of  debt,  bill,  plaint,  or  information  in  any  of  his 
Majesty's  courts  of  record  at  Westminster  ;  and  any  person  offend- 
ing in  any  of  the  cases  aforesaid,  being  lawfully  convicted  thereof, 
shall  for  ever  be  disabled  to  vote  in  any  election  in  such  borough,  or 
in  any  municipal  or  Parliamentary  election  whatever  in  any  part  of 
the  united  kingdom,  and  also  shall  for  ever  be  disabled  to  hold, 
exercise,  or  enjoy  any  office  or  franchise  to  which  he  then  shall  or  at 
any  time  afterwards  may  be  entitled  as  a  burgess  of  such  borough, 
as  if  such  person  was  naturally  dead." 
Pereongoffend.       By  sec.  55,  "  if  any  person  offending  in  any  of  the  cases  aforesaid 
wi"  thereso  8^a^  within  the  space  of  twelve  months  next  after  such  election  as 
offending  dig-    aforesaid,  discover  any  other  person  offending  in  any  of  the  cases 
charged  from     aforesaid,  so  that  such  other  person  be  thereon  convicted,  such  per- 
all  penalties.      gon  go  discovering,  and  not  having  been  before  that  time  convicted 
of  any  such  offence,  shall  be  indemnified  and  discharged  from  all 
penalties  and  disabilities  which  he  shall  then  have  incurred  by  any 
such  offence." 
No  person  By  sec.  56,  "  no  person  shall  be  made  liable  to  any  incapacity, 

parity,**:"!*"  disability,  forfeiture,  or  penalty  by  this  act  imposed,  in  any  of  the 
unless' prose-  cases  aforesaid,  unless  prosecution  be  commenced  within  two  years 
cuted  within  after  such  incapacity,  disability,  forfeiture,  or  penalty  shall  be  in- 
two  years.  curred,  anything  herein  contained  to  the  contrary  notwithstanding." 
Construction  of  The  54th  section  contemplates  three  descriptions  of  offences ;  first, 
the  act.  tjjat  Q£  procuring  the  party  to  give  his  vote  for  a  particular  candidate, 

that  is,   when  he  acts  in  pursuance  of  the   corrupt  agreement; 
secondly,  that  of  corrupting  the  voter,  where  the  bribe  is  offered  and 
accepted,  an  actual  agreement  is  made,  and  the  party  promises  to  act 
upon  it ;  the  third  offence  is  a  new  one,  not  found  in  the  old  bribery 
act,  where  the  whole  that  appears  is  the  mere  offer  of  a  bribe,  refused 
on  the  other  side,  or  not  assented  to  at  the  time.  (J) 
An  employment      ^  employment  &  *  reward  within  the  meaning  of  this  section, 
is  a  reward        The  offence  of  corrupting  a  voter  is  complete  where  the  two  parties  have 
within  sec.  54,  agreed,  the  one  to  offer,  the  other  to  accept,  a  bribe  as  the  condition  of 
corrupting,  and  vo^ng  ^or  a  particular  person,  whether  the  person  who  has  agreed  to 
what  an  offer     vote,  votes  or  not  for  such  person,  or  whether  he  intended  so  to  vote  or 
to  pormpt,  a      not.  But  where  a  bribe  is  offered,  but  not  accepted,  the  offence  is  that 
voter.  of  offering  to  corrupt     A  declaration  in  debt  for  the  penalty  of  50/., 

under  the  5  &  6  Wm.  4,  c.  76,  s.  54,  alleged  that  the  defendant  did 
corrupt  one  J.  W.,  who  had  a  right  to  vote  at  an  election  of  councillors 
for  a  Dorough,  by  corruptly  promising  to  give  the  said  J.  W.,  if  he 
should  vote  at  the  said  election  for  certain  candidates,  employment 
in  hauling  stones  at  and  for  certain  hire  and  reward  to  be  paid  for 
the  same ;  and  it  was  held  upon  demurrer  that  the  declaration  was 
sufficient.  The  question  was,  whether  any  difference  was  made 
between  the  asker  and  the  offerer  of  a  gift  or  reward,  as  to  the  nature 

(0  Per  Parke,  B.,  Harding  v.  Stokes,  2M.&W.  233. 
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of  the  thing  asked  or  offered.  To  ascertain  what  is  the  "  gift  or  re- 
ward" contemplated  in  the  latter  branch  of  the  clause,  the  Court 
most  look  at  the  former  part  of  the  section,  and  there  are  found  in 
conjunction  the  words  "any  money,  gift,  office,  employment,  or 
other  reward  whatsoever."  An  employment,  therefore,  is  there  con- 
sidered as  a  reward ;  and  by  the  common  sense  of  mankind  it  is  so, 
where  the  party  to  whom  it  is  offered  wants  employment.  It  falls, 
therefore,  equally  within  the  more  general  words  of  the  latter  part  of 
the  clause.  But  whether  this  employment  was  in  the  particular 
case  given  as  a  reward  within  the  object  of  the  act,  was  a  question 
for  the  jury;  if  only  the  ordinary  wages  were  given  they  might 
probably  find  that  the  employment  was  not  given  for  a  corrupt 
reward,  (m)  The  demurrer  having  been  withdrawn  by  leave  of  the 
Court,  the  defendant  pleaded  not  guilty,  and  on  the  trial  it  appeared 
that  J.  W.,  having  promised  his  vote  in  favour  of  certain  candidates, 
the  defendant  tola  aim  that  if  he  would  vote  for  certain  other  candi- 
dates, he  would  give  him  employment  in  hauling  stones  at  certain 
weekly  wages ;  J.  W.  answered  that  it  was  a  good  offer,  but  that  the 
difficulty  was  how  he  should  get  off  his  promise,  that  he  would  con- 
sider of  it,  and  would  see  the  defendant  again  the  next  Friday.  No 
further  communication,  however,  took  place,  and  J.  W.  eventually 
voted  for  the  candidates,  to  whom  he  nad  originally  promised  his 
vote.  It  was  objected  for  the  defendant  that  the  evidence  did  not 
prove  a  corrupting  of  the  voter,  as  charged  in  the  declaration,  but  a 
mere  offering  to  corrupt ;  and  the  plaintiff  was  nonsuited ;  but  the 
Court,  upon  a  rule  to  show  cause  why  there  should  not  be  a 
new  trial,  held  that  if  it  were  proved  that  there  was  an  agreement  to 
vote  in  pursuance  of  the  offer,  no  matter  whether  the  party  intended 
to  perform  it  or  not,  the  offence  of  corrupting  was  complete.  The 
evidence  given  in  this  case  might  be  construed  to  prove  that  the 
offer  was  accepted ;  if  the  jury  should  be  of  that  opinion  the  offence 
of  corrupting  was  complete ;  but  on  the  other  hand  they  might  well 
come  to  the  conclusion  that  the  voter  had  not  made  up  his  mind,  but 
took  time  to  consider  further  whether  he  would  accept  the  offer;  in 
that  case  the  offence  of  corrupting  was  not  complete,  but  it  was 
a  mere  offer  to  corrupt  within  the  third  clause  of  the  statute.  (») 

The  5  &  6  Vict  c  102,  s.  20,  reciting  that  "  a  practice  has  pre-  5  &  6  Vict 
vailed  in  certain  boroughs  and  places  of  making  payments  by  or  on  £  102, ».  20. 
behalf  of  candidates  to  the  voters  in  such  manner  that  doubts  have  h^Tmoney 
been  entertained  whether  such  payments  are  to  be  deemed  bribery,"  declared 
declares  and  enacts,  "that  the  payment,  or  gift  of  any  sum  of  money,  bribery, 
or  other  valuable  consideration  whatsoever,  to  any  voter  before, 
during,  or  after  any  election,  or  to  any  person  on  his  behalf,  or  to  any 
person  related  to  him  by  kindred  or  affinity,  and  which  shall  be  so 
paid  or  given  on  account  of  such  voter  having  voted,  or  having  re- 
frained from  voting,  or  being  about  to  vote,  or  refrain  from  voting,  at 
the  said  election,  whether  the  same  shall  have  been  paid  or  given 
under  the  name  of  head  money,  or  any  other  name  whatsoever,  and 
whether  such  payment  shall  have  been  in  compliance  with  any  usage 
or  practice  or  not,  shall  be  deemed  bribery." 


(»)  Harding  v.  Stokes,  1   11   &  W.  (»)  Harding  p.  Stokes,  2  M.  &  W.  233. 

364.  S.  C.  T.  &  Gr.  599.  Sec  Henslow  v.  Faucctt,  ante,  p.  157. 
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5&6Vict.  Sec  22,  reciting  that  the  provisions  of  the  7  &  8  Wm.  3,  c.  25, 

c.  102,  s.  22.     « have   been   found  insufficient  to    prevent    corrupt    treating    at 
treating.  elections,  and  it  is  expedient  to  extend  such  provisions,"  enacts, 

"  that  every  candidate  or  person  elected  to  serve  in  Parliament  for 
any  county,  riding,  or  division  of  a  county,  or  for  any  city,  borough, 
or  district  of  boroughs,  who  shall,  from  and  after  the  passing  of  this 
act,  by  himself,  or  by  or  with  any  person,  or  in  any  manner  directly 
or  indirectly,  rive  or  provide,  or  cause  or  knowingly  allow  to  be 
given  or  provided,  wholly  or  partly  at  his  expense,  or  pay  wholly  or 
in  part  any  expenses  incurred  for  any  meat,  drink,  entertainment,  or 
provision  to  or  for  any  person,  at  any  time,  either  before,  during,  or 
after  any  such  election,  for  the  purpose  of  corruptly  influencing  such 
person,  or  any  other  person  to  give,  or  to  refrain  from  giving,  his  vote 
in  any  such  election,  or  for  the  purpose  of  corruptly  rewarding  such 
person,  or  any  other  person,  for  having  given  or  refrained  from 
giving  his  vote  at  any  such  election,  shall  be  incapable  of  being 
elected  or  sitting  in  Parliament  for  that  county,  riding,  or  division  of 
a  county,  or  for  that  city,  borough,  or  district  of  boroughs,  during  the 
Parliament  for  which  such  election  shall  be  holden." 
4&5Vict,  The  4  &  5  Vict  c.  57,  enacts,  that  "whenever  any  charge  of 

Evidence  of      bribery  shall  be  brought  before  any  select  committee  of  tne  House  of 
bribery  may       Commons  appointed  to  try  and  determine  the  merits  of  any  return 
**  5J*nwi*"    or  election  of  a  member  or  members  to  serve  in  Parliament,  the 
ing  agency.*"    committee  shall  receive  evidence  upon  the  whole  matter  whereon  it 
is  alleged  that  bribery  has  been  committed ;  neither  shall  it  be  ne- 
cessary to  prove  agency  in  the  first  instance,  before  giving  evidence 
of  those  facts  whereby  the  charge  of  bribery  is  to  be  sustained ;  and 
the  committee,  in  their  report  to  the  House  of  Commons,  shall 
separately  and  distinctly  report  upon  the  fact  or  facts  of  bribery, 
which  shall  have  been  proved  before  them,  and  also  whether  or  not 
it  shall  have  been  proved  that  such  bribery  was  committed  with  the 
knowledge  and  consent  of  any  sitting  member  or  candidate  at  the 
election." 
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CHAPTER  THE  SEVENTEENTH. 

OF   NEGLECTING  OR  DELATING  TO  DELIVER  ELECTION  WRITS. 

The  53  Geo.  3,  c.  89,  was  passed  for  the  purpose  of  effecting  the  53  Qeo.  3, 
more  expeditious  and  regular  conveyance  of  writs  for  the  election  of  J  89»  8- *» 
members  to  serve  in  Parliament     It  enacts,  that  the  messenger,  or  ^^  ^ 
pursuivant  of  the  great  seal,  or  his  deputy,  shall,  after  the  receipt  of  wbicb  election 
such  writs,  forthwith  carry  such  of  them  as  shall  be  directed  to  the  T"1^??  i?6 
sheriflfe  of  London  or  Middlesex,  to  the  respective  officers  of  such  thcTmeweiigei 
sheriffs,  and  the  other  writs  to  the  general  post  office  in  London,  of  the  great 
and  there  deliver  them  to  the  postmaster  general  for  the  time  being,  "J*1*  *?d , 

ii  i  i    ii    i  •        i"    throujrh  the 

or  to  such  other  person  as  the  postmaster  shall  depute  to  receive  the  pott  office, 
same  (which  deputation  the  postmaster  is  thereby  required  to  make), 
who,  on  receipt  thereof,  shall  give  an  acknowledgment  in  writing, 
expressing  therein  the  time  of  delivery,  and  shall  keep  a  duplicate 
of  such  acknowledgment  signed  by  the  parties  respectively  to  whom 
and  by  whom  the  same  shall  be  so  delivered;  and  that  the  post- 
master or  his  deputy  shall  dispatch  all  such  writs  free  of  postage  by 
the  first  post  or  mail,  after  the  receipt  thereof,  under  covers  directed 
to  the  proper  officers,  to  whom  the  said  writs  shall  be  respectively 
directed,  accompanied  with  proper  directions  to  the  postmaster  or 
deputy  postmaster  of  the  place,  or  nearest  to  the  place  where  such 
officers  shall  hold  their  office,  requiring  such  postmaster  or  deputy 
forthwith  to  carry  such  writs  respectively  to  such  office,  and  to  de- 
liver them  there  to  the  officers  to  whom  they  shall  be  respectively 
directed,  or  their  deputies,  who  are  required  to  give  to  such  post- 
master or  deputy  a  memorandum  in  writing,  acknowledging  the 
receipt  of  every  such  writ,  and  setting  forth  the  day  and  the  hour 
the  same  was  delivered  by  such  postmaster  or  deputy,  and  which 
memorandum  shall  also  be  signed  by  such  postmaster  or  deputy,  who 
are  required  to  transmit  the  same  by  the  first  or  second  post  after- 
wards to  the  postmaster  general  or  his  deputy  at  the  general  post  office 
in  London,  who  are  required  to  make  an  entry  thereof  in  a  proper 
book  for  that  purpose,  and  to  file  the  memorandum  along  with  the 
duplicate  of  the  said  acknowledgment,  signed  by  the  messenger,  to 
the  intent  that  the  same  may  be  inspected  or  produced  upon  all 
proper  occasions  by  any  person  interested  in  such  elections,  (a) 

The  statute,  after  directing  that  all  persons  to  whom  the  writs  for  53  Geo.  3,  c. 
the  election  of  members  to  parliament  ought  to  be  and  are  usually  ^»8-2  *Jj*d3- 
directed,  shall,  within  a  month,  send  to  the  postmaster  general  an  whoro^uch 
account  of  the  places  where  they  shall  hold  their  offices,  and  so  writs  are 
from  time  to  time,  as  often  as  such  places  shall  be  changed ;  and  of  "™*j}f  *\ 
the  post  town  nearest  to  such  offices ;  or  in  case  any  such  office  gve  m  *<>. 

(a)  53  Geo.  3,  c.  89,  t.  1. 
VOL.  L  M 
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<  ount  of  the       shall  be  in  London,  Westminster,  or  Southwark,  or  within  five  miles 
places  of  their    thereof,  shall  send  such  account  to  the  messenger  of  the  great  seal;  (6) 
proceeds  to  enact,  that  after  the  death  of  the  then  messenger  of  the 
s.  4  &  5.         great  seal  the  allowances  of  mileage  shall  cease,  except  an  allowance 
Mileage  and     0f  ^0  guineas  on  each  writ  for  the  election  of  a  member  on  any 
iished^cept"  vacancy,  and  of  fifty  pounds  on  the  calling  of  a  new  parliament,  (c) 
two  guineas  on  And  it  further  enacts,  that  whereas  the  messenger  of  the  great  seal 
'Yi*0*1"7,  and   ^d  I"8  deputy  have  from  time  to  time  received  certain  other  fees 
rariuunent*     f°r  &e  conveyance  and  upon  the  delivery  of  these  writs,  such  fees 
shall  cease  from  the  passing  of  the  act ;   and  that  neither  the  mes- 
senger nor  his  deputy,  nor  any  other  person,  shall  receive  or  take 
any  fee,  reward,  or  gratuity  whatsoever,  for  the  conveyance  or  de- 
livery of  any  such  writ,  {d) 
•'>3  Geo.  3,  c.         The  sixth  section  enacts,  "  that  every  person  concerned  in  the 
s:- » 8#  6\  Per-  transmitting  or  delivery  of  any  such  writ  as  aforesaid  who  shall  wil- 
violationof  the  ***%  n©glect  or  delay  to  deliver  or  transmit  any  such  writ,  or  accept 
act  guilty  of  a    any  fee,  or  do  any  other  matter  or  thing  in  violation  of  this  act, 
misdemeanor,    shall  be  guilty  of  a  misdemeanor,  and  may  upon  any  conviction  upon 
any  indictment  or  information  in  his  Majesty's  Court  of  King's 
Bench  be  fined  and  imprisoned  at  the  discretion  of  the  Court  ior 
such  misdemeanor.'9 

Offences  committed  in  Scotland  may  be  punished  by  a  fine  or 
imprisonment,  as  the  judge  before  whom  the  offender  shall  be  tried 
and  convicted  may  direct  (e) 

(b)  53  Geo.  3,  c.  89,  sb.  2  and  3.  annual  allowance  for  his  life  of  520L  in 

(c)  Id.  s.  4.  compensation  for  these  fees. 

(d)  Id.  s.  5.     And  the  section  farther  («)  Id.  s.  7. 
proceeds  to  give  to  the  then  messenger  an 
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CHAPTER  THE  EIGHTEENTH. 


OF    DEALING   IN   SLAVES. 


The  5  Geo.  4,  c  113,  repeals  all  the  acts  and  enactments  relating  &  Geo.  4,  e. 
to  the  slave  trade,  and  the  abolition  thereof  and  the  exportation  or  US- 
importation  of  slaves,  except  so  far  as  they  have  repealed  any  prior 
acts  or  enactments,  or  may  nave  been  acted  upon,  or  may  be  expressly 
confirmed  by  the  present  act  It  then  enacts,  that  it  shall  not  be 
lawful  (except  in  such  special  cases  as  are  thereinafter  mentioned) 
to  deal  in  slaves,  or  to  remove,  import,  ship,  tranship,  &c,  any  per- 
sons as  slaves,  or  to  fit  out,  employ,  &c,  any  vessels  in  order  to 
accomplish  such  unlawful  objects,  or  to  lend  money,  &c,  or  to  be- 
come guarantee,  &&,  for  agents  in  relation  to  such  objects,  or  in 
any  other  manner  to  engage,  directly  or  indirectly,  therein,  as  a 
partner,  agent,  or  otherwise ;  or  to  ship,  &c,  any  money,  goods,  or 
effects,  to  be  employed  in  accomplishing  any  of  these  unlawful  ob- 
jects; or  to  command,  or  embark  on  boaro,  or  contract  for  com- 
manding, or  embarking  on  board,  any  vessel,  &c,  in  any  capacity, 
knowing  that  such  vessel,  &c.,  is  employed,  or  intended  to  be  em- 
ployed, in  such  unlawful  objects ;  or  to  insure,  or  contract  for  insur- 
ing, any  slaves,  or  other  property,  employed,  or  intended  to  be 
employed,  in  accomplishing  any  of  these  unlawful  objects,  (a)  Pecu- 
niary penalties  ana  forfeitures  are  then  imposed  upon  persons 
offending,  by  engaging  in  such  unlawful  objects,  (6)  And  the 
statute  then  proceeds  to  subject  certain  offenders  to  punishments  of 
a  more  serious  nature. 

By  sec.  9,  "  if  any  subject  or  subjects  of  his  Majesty,  or  any  per-  Sect.  9. 
son  or  persons  residing,  or  being  within  any  of  the  dominions,  forts,  Dealing  in 
settlements,  factories,  or  territories,  now  or  hereafter  belonging  to  ftf^  jjg 
his  Majesty,  or  being  in  his  Majesty's  occupation  or  possession,  or  to  be  deemed ' 
under  the  government  of  the  united  company  of  merchants  of  piracy,  felony, 
England  trading  to  the  East  Indies,  shall,  except  in  such  cases  as  Jj^  JunMwd 
are  in  and  by  this  act  permitted,  (c)  after  the  first  day  of  January,  with  death. 
one  thousand  eight  hundred  and  twenty-five,  upon  the  high  seas, 
or  in  any  haven,  river,  creek,  or  place,  where  the  admiral  has  juris- 
diction, knowingly  and  wilfully  carry  away,  convey,  or  remove,  or 
aid  or  assist  in  carrying  away,  conveying,  or  removing,  any  person 
or  persons  as  a  slave  or  slaves,  or  for  tne  purpose  of  his,  her,  or  their 
being  imported,  or  brought  as  a'  slave  or  slaves,  into  any  island, 
colony,  country,  territory,  or  place  whatsoever,  or  for  the  purpose 
of  his,  her,  or  their  being  sold,  transferred,  used,  or  dealt  with,  as  a 

(«)  Sec.  2.  the  3  &  4  Win.  4,  c  73,  g.  12,  which 

SSec  3,  4,  5,  6t  7,  8.  abolishes  slavery  in  the  British  colonies, 

These  excepted  cases  are  repealed  by      plantations,  and  possessions  abroad. 

m2 
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But  now  with 
transportation 
for  life,  &c. 


5  Geo.  4, 
c.  113,8.  10. 
Dealing  in 
slaves,  or  ex- 
porting or  im- 
porting them, 
or  shipping 
them  for  such 
purposes,  or 
embarking 
capital  in  the 
slave  trade,  or 
guaranteeing 
slave  adven- 
tures, or  ship- 
ping goods, 
&c.,  to  be  so 
employed,  or 
serving  on 
board  slave 
ships,  or  in- 
suring slave 
adventures,  or 
forging  in- 
struments re- 
lating to  the 
slave  laws, 
made  felony 
punishable  by 
transportation. 


slave  or  slaves;  or  shall,  after  the  said  first  day  of  January,  one 
thousand  eight  hundred  and  twenty-five,  except  in  such  cases  as  are 
in  and  by  this  act  permitted,  (d)  upon  the  high  seas,  or  within  the 
jurisdiction  aforesaid,  knowingly  and  wilfully  ship,  embark,  receive, 
detain,  or  confine,  or  assist  in  shipping,  embarking,  receiving,  de- 
taining, or  confining  on  board  any  ship,  vessel,  or  boat,  any  person 
or  persons,  for  the  purpose  of  his,  her,  or  their  being  carried  away, 
conveyed,  or  removed,  as  a  slave  or  slaves,  or  for  the  purpose  of  his, 
her,  or  their  being  imported  or  brought,  as  a  slave  or  slaves,  into  any 
island,  colony,  country,  territory,  or  place  whatsoever,  or  for  the 
purpose  of  his,  her,  or  their  being  sold,  transferred,  used,  or  dealt 
with,  as  a  slave  or  slaves,  then,  and  in  every  such  case,  the  person 
or  persons  so  offending  shall  be  deemed  and  adjudged  guilty  of 

Siracy,  felony,  and  robbery,  and  being  convicted  thereof  shall  suffer 
eath,  without  benefit  of  clergy,  and  loss  of  lands,  goods,  and 
chattels,  as  pirates,  felons,  and  robbers  upon  the  seas,  ought  to 
suffer." 

The  1  Vict  c.  91,  s.  1,  recites  the  preceding  section,  and  pro- 
vides that,  after  the  1st  of  October,  1837,  no  person  convicted  of 
any  such  offence  shall  suffer  death,  but  instead  thereof  shall  be  liable 
to  transportation  for  life,  or  for  any  term  not  less  than  fifteen  years, 
or  imprisonment,  with  or  without  hard  labour,  in  the  common  gaol 
or  house  of  correction,  for  any  term  not  exceeding  three  years,  and 
the  offender  may  be  directed  to  be  kept  in  solitary  confinement  for 
any  portion  or  portions  of  such  imprisonment,  or  of  such  imprison- 
ment with  ham  labour,  not  exceeding  one  month  at  any  one  time, 
and  not  exceeding  three  months  in  any  one  year,  as  to  the  Court  in 
its  discretion  shall  seem  meet  (dd) 

By  sec.  10,  "  (except  in  such  special  cases  as  are  in  and  by  this  act 
permitted,  or  otherwise  provided  for),  (e)  if  any  persons  shall  deal 
or  trade  in,  purchase,  sell,  barter,  or  transfer,  or  contract  for  the 
dealing,  or  trading  in,  purchase,  sale,  barter,  or  transfer,  of  slaves,  or 
persons  intended  to  be  dealt  with  as  slaves,  or  shall,  otherwise  than 
as  aforesaid,  carry  away  or  remove,  or  contract  for  the  carrying 
away  or  removing  of  slaves,  or  other  persons,  as  or  in  order  to  their 
being  dealt  with  as  slaves,  or  shall  import  or  bring,  or  contract  for 
the  importing  or  bringing,  into  any  place  whatsoever,  slaves  or  other 
persons,  as  or  in  order  to  their  being  dealt  with  as  slaves ;  or  shall, 
otherwise  than  as  aforesaid,  ship,  tranship,  embark,  receive,  detain, 
or  confine  on  board,  or  contract  for  the  shipping,  transhipping,  em- 
barking, receiving,  detaining,  or  confining  on  hoard  of  any  ship, 
vessel,  or  boat,  slaves  or  other  persons,  for  the  purpose  of  their  being 
carried  away  or  removed,  as  or  in  order  to  then*  being  dealt  with  as 
slaves,  or  shall  ship,  tranship,  embark,  receive,  detain,  or  confine  on 
board,  or  contract  for  the  shipping,  transhipping,  embarking,  receiv- 
ing, detaining,  or  confining  on  board  of  any  ship,  vessel,  or  boat, 
slaves,  or  other  persons,  for  the  purpose  of  their  being  imported,  or 
brought  into  any  place  whatsoever,  as  or  in  order  to  their  being 
dealt  with  as  slaves ;  or  shall  fit  out,  man,  navigate,  equip,  dispatch, 
use,  employ,  let,  or  take  to  freight,  or  on  hire,  or  contract  tor  the 
fitting  out,  manning,  navigating,  equipping,  dispatching,  using, 
employing,  letting,  or  taking  to  freight,  or  on  hire,  any  ship,  vessel. 


(d)  See  note  (c)  p.  103. 

(dd)  Seen.  1  &2  of  the  1  Vict  c.  91, 


ante,  p.  92. 

(e)  See  note  (c)  p.  163. 
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or  boat,  in  order  to  accomplish  any  of  the  objects,  or  the  contracts 
in  relation  to  the  objects,  which  objects  and  contracts  have  herein- 
before been  declared  unlawful ;  or  shall  knowingly  and  wilfully  lend 
or  advance,  or  become  security  for  the  loan  or  advance,  or  contract 
for  the  lending  or  advancing,  or  becoming  security  for  the  loan  or 
advance  of  money,  goods,  or  effects,  employed,  or  to  be  employed, 
in  accomplishing  any  of  the  objects,  or  the  contracts  in  relation  to 
the  objects,  which  objects  and  contracts  have  hereinbefore  been  de- 
clared unlawful ;  or  shall  knowingly  and  wilfully  become  guarantee 
or  security,  or  contract  for  the  becoming  guarantee  or  security  for 
agents  employed,  or  to  be  employed,  in  accomplishing  any  of  the 
objects,  or  the  contracts  in  relation  to  the  objects,  which  objects  and 
contracts  have  hereinbefore  been  declared  unlawful,  or  in  any  other 
manner  to  engage,  or  to  contract  to  engage,  directly  or  indirectly 
therein,  as  a  partner,  agent,  or  otherwise,  or  shall  knowingly  and 
wilfully  ship,  tranship,  lade,  receive,  or  put  on  board,  or  contract 
for  the  shipping,  transhipping,  lading,  receiving,  or  putting  on  board 
of  any  ship,  vessel,  or  boat,  money,  goods,  or  effects,  to  be  employed 
in  accomplishing  any  of  the  objects,  or  the  contracts  in  relation  to 
the  objects,  which  objects  and  contracts  have  hereinbefore  been  de- 
clared unlawful ;  or  shall  take  the  charge  or  command,  or  navigate, 
or  enter  and  embark  on  board,  or  contract  for  the  taking  the  charge 
or  command,  or  for  the  navigating,  or  entering  and  embarking  on 
board  of  any  ship,  vessel,  or  boat,  as  captain,  master,  mate,  surgeon, 
or  supercago,  knowing  that  such  ship,  vessel,  or  boat,  is  actually 
employed,  or  is  in  the  same  voyage,  or  upon  the  same  occasion,  in 
respect  of  which  they  shall  so  take  the  charge  or  command,  or  na- 
vigate, or  enter  and  embark,  or  contract  so  to  do  as  aforesaid, 
intended  to  be  employed  in  accomplishing  any  of  the  objects,  or  the 
contracts  in  relation  to  the  objects,  which  objects  and  contracts  have 
hereinbefore  been  declared  unlawful ;  or  shall  knowingly  and  wil- 
fully insure,  or  contract  for  the  insuring  of  any  slaves,  or  any  pro- 
perty, or  other  subject  matter  engaged  or  employed  in  accom- 
plishing any  of  the  objects,  or  the  contracts  in  relation  to  the 
objects,  which  objects  and  contracts  have  hereinbefore  been  de- 
clared unlawful ;  or  shall  wilfully  and  fraudulently  forge  or  coun- 
terfeit any  certificate,  certificate  of  valuation,  sentence,  or  decree 
of  condemnation  or  restitution,  copy  of  sentence  or  decree  of 
condemnation  or  restitution,  or  any  receipt  (such  receipts  being 
required  by  this  act),  or  any  part  of  such  certificate,  certificate  of 
valuation,  sentence  or  decree  of  condemnation  or  restitution,  copy 
of  sentence,  or  decree  of  condemnation  or  restitution,  or  receipt  as 
aforesaid ;  or  shall  knowingly  and  wilfully  utter  or  publish  the  same, 
knowing  it  to  be  forged  or  counterfeited,  with  intent  to  defraud  his 
Majesty,  his  heirs  or  successors,  or  any  other  person  or  persons 
whatsoever,  or  any  body  politic  or  corporate ;  then  and  in  every  such 
case,  the  person  or  persons  so  offending,  and  their  procurers,  coun- 
sellors, aiders,  and  abettors,  shall  be,  and  are  hereby  declared  to  be 
felons,  and  shall  be  transported  beyond  seas,  for  a  term  not  ex- 
ceeding fourteen  years,  or  shall  be  confined  and  kept  to  hard  labour 
for  a  term  not  exceeding  five  years,  nor  less  than  three  years,  at  the 
discretion  of  the  Court,  before  whom  such  offender  or  offenders  shall 
be  tried  and  convicted." 
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for  an  option 
to  sue  forpe* 
nalties  in  the 
vice-admiralty 
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S.  40.   Petty 
officers,  sea- 
men, marines, 
or  servants, 
having  of- 
fended, and 
within  two 
years  inform- 
ing against 
any  owner, 
captain,  mas- 
ter's mate, 
surgeon,  or 
supercargo, 
not  to  be  liable 
to  the  pains 
and  penalties 
of  the  act 


By  sec.  11,  "  that  (except  in  such  special  cases,  or  for  such  special 
purposes  as  are  in  and  by  this  act  expressly  permitted),  (e)  if  any 
persons  shall  enter  and  embark  on  board,  or  contract  for  the  enter- 
ing and  embarking  on  board  of  any  ship,  vessel,  or  boat,  as  petty 
officer,  seaman,  marine,  or  servant,  or  in  any  other  capacity  not 
hereinbefore  specially  mentioned,  knowing  that  such  ship,  vessel,  or 
boat,  is  actually  employed,  or  is  in  the  same  voyage,  or  upon  the 
same  occasion,  in  respect  of  which  they  shall  so  enter  and  embark 
on  board,  or  contract  so  to  do  as  aforesaid,  intended  to  be  employed 
in  accomplishing  any  of  the  objects,  or  the  contracts  in  relation  to 
the  objects,  which  objects  and  contracts  have  hereinbefore  been 
declared  unlawful;  then  and  in  every  such  case  the  persons  so 
offending,  and  their  procurers,  counsellors,  aiders,  and  abettors,  shall 
be,  and  they  are  hereby  declared  to  be,  guilty  of  a  misdemeanor 
only,  and  shall  be  punished  by  imprisonment  for  a  term  not  exceed* 
ing  two  years." 

By  sec.  12,  "  nothing  in  this  act  contained,  making  piracies, 
felonies,  robberies,  and  misdemeanors,  of  the  several  offences  afore- 
said, shall  be  construed  to  repeal,  annul,  or  alter  the  provisions  and 
enactments  in  this  act  also  contained,  imposing  forfeitures  and 
penalties,  or  either  of  them,  upon  the  same  offences,  or  to  repeal, 
annul,  or  alter,  the  remedies  given  for  the  recovery  thereof:  but 
that  the  said  provisions  and  enactments,  imposing  forfeitures  and 
penalties,  shall  in  all  respects  be  deemed  and  taken  to  be  in  full 
force;  it  being  the  true  intent  and  meaning  of  this  act,  that  the 
right  and  privilege  heretofore  exercised  of  suing  in  vice-admiralty 
courts  for  the  forfeitures  or  penalties,  shall  remain  in  full  force  and 
effect  as  before  the  passing  of  this  act ;  and  the  jurisdiction  of  the 
said  vice-admiralty  courts  in  all  cases  of  forfeitures  and  penalties 
imposed  by  this  act  is  hereby  established,  given,  ratified,  and  con- 
firmedw 

By  sec  40,  "  if  any  person  offending  as  a  petty  officer,  seaman, 
marine,  or  servant,  against  any  of  the  provisions  of  the  act,  shall, 
within  two  years  after  the  offence  committed,  give  information  on 
oath  before  any  competent  magistrate,  against  any  owner  or  part- 
owner,  or  any  captain,  master,  mate,  surgeon,  or  supercargo,  of  any 
ship  or  vessel,  who  shall  have  committed  any  offence  against  this 
act,  and  shall  give  evidence  on  oath  against  such  owner,  &&,  before 
any  magistrate  or  court  before  whom  such  offender  may  be  tried  ; 
or  if  sucn  person  so  offending  shall  give  information  to  any  of  his 
Majesty's  ambassadors,  ministers,  &c,  or  other  agents,  so  that  any 
person  owning  such  ship  or  vessel,  or  navigating  or  taking  charge  of 
the  same,  as  captain,  master,  mate,  surgeon,  or  supercargo,  may  be 
apprehended,  such  person  so  giving  information  and  evidence,  shall 
not  be  liable  to  any  of  the  pains  or  penalties  under  the  act,  incur- 
red in  respect  of  his  offence  ;  and  his  Majesty's  ambassadors,  minis- 
ters, &c,  are  required  to  receive  any  such  information,  and  to  trans- 
mit the  particulars  thereof  without  delay,  to  one  of  his  Majesty's 
principal  secretaries  of  state,  and  to  transmit  copies  of  the  same  to 
the  commanders  of  his  Majesty's  ships  or  vessels,  then  being  in  such 
port  or  place." 

(e)  See  note  (c)  ante,  p.  1G3. 
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By  sec.  48,  "  all  offences  against  this  act  which  shall  be  committed  S.  48.  Trial 
in  any  country?  territory,  or  place,  other  than  the  united  kingdom,  of  ^J^ 
or  on  the  hign  seas,  or  in  any  port,  sea,  creek,  or  place,  where  the  ^" 
admiral  has  jurisdiction,  and  which  shall  be  prosecuted  as  piracies, 
felonies,  robberies,  or  misdemeanors,  shall  ana  may  be  inquired  of, 
either  according  to  the  ordinary  course  of  law,  and  the  provisions 
of  the  28  H.  8,  c.  15,  or  according  to  the  provisions  of  the  33  H.  8, 
c.  23,  (repealed  by  9  Geo.  4,  c.  31,)  or  according  to  the  pro- 
visions of  the  11  &  12  Wm.  3,  c.  7,  or  according  to  the  provisions 
of  the  46  Geo.  3,  c.  54 ;  (/)  and  that  all  persons  convicted  of  any 
of  the  said  offences,  to  be  inquired  of,  tried,  and  determined,  under 
and  by  virtue  of  any  commission  to  be  made  and  issued,  according 
to  the  directions  of  the  said  act  of  the  46  Geo.  3,  shall  be  subject 
and  liable  to,  and  shall  suffer  all  such  and  the  same  pains,  penalties, 
and  forfeitures,  as  by  this  act,  or  any  law  or  laws  now  m  force, 
persons  convicted  of  the  same  respectively  would  be  subject  and 
liable  to,  in  case  the  same  were  respectively  inquired  of,  tried,  and 
determined,  and  adjudged,  within  this  realm,  by  virtue  of  any  com- 
mission made  according  to  the  directions  of  the  statute  28  H.  8, 
c.15." 

By  sec.  49,  "  all  offences  against  this  act,  which  shall  be  com-  S.  49.  Trial  of 
mitted  in  any  place  where  the  admiralty  has  not  jurisdiction,  and  not  offences  com- 
being  within  tne  local  jurisdiction  of  any  ordinary  court  of  a  British  ™e  admiraPt 
colony,  &c.,  competent  to  try  such  offence,  may  be  inquired  o£  jurisdiction. 
tried,  &c,  under  and  by  virtue  of  any  commission  to  be  issued,  ac- 
cording to  the  directions  of  the  46  Geo.  3,  c.  54." 

By  sec  50,  "  all  offences  committed  against  this  act  may  be  in-  S.  so.    Of- 
quired  o£  tried,  determined,  and  dealt  with,  as  if  the  same  had  fepewmfyk* 
been  respectively  committed  within  the  body  of  the  county  of  Mid-  committed  in 

dlesex."  Middlesex. 

(f)  Ante,  103. 
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CHAPTER  THE  NINETEENTH. 


OP  FORESTALLING,   REGRATING,   AND  INQR088INQ,   AND  OF 

♦ 

MONOPOLIES. 

Nature  of  these  Every  practice  or  device  by  act,  conspiracy,  words,  or  news,  to 
enhance  the  price  of  victuals  or  other  merchandize,  has  been  held  to 
be  unlawful;  as  being  prejudicial  to  trade  and  commerce,  and  inju- 
rious to  the  public  in  general,  (a)  Practices  of  this  kind  come  under 
the  notion  of  forestalling;  wnich  anciently  comprehended,  in  its 

r'fication,  regrating  and  ingrossing,  and  all  other  offences  of  the 
nature,  (b)  Spreading  false  rumours,  buying  things  in  the 
market  before  the  accustomed  hour,  or  buying  and  selling  again  the 
same  thing  in  the  same  market,  are  offences  of  this  kind,  (c)  Also 
if  a  person  within  the  realm  buy  any  merchandize  in  gross,  and  sell 
the  same  again  in  gross,  it  has  been  considered  to  be  an  offence  of 
this  nature,  on  the  ground  that  the  price  must  be  thereby  enhanced, 
as  each  person  through  whose  hands  it  passed  would  endeavour  to 
make  his  profit  of  it.  (d)  So  the  bare  ingrossing  of  a  whole  commo- 
dity, with  an  intent  to  sell  it  at  an  unreasonable  price,  is  an  offence 
indictable  at  the  common  law ;  for  if  such  practices  were  allowed,  a 
rich  man  might  ingross  into  his  hands  a  whole  commodity,  and  then 
sell  it  at  what  price  he  should  think  fit.  (e)  And  so  jealous  is  the 
common  law  of  all  practices  of  this  kind  that  it  has  been  held  con- 
trary to  law  to  sell  corn  in  the  sheaf;  upon  the  supposition  that  by 
such  means  the  market  might  be  in  effect  forestalled.  (/) 

The  offences  of  forestalling,  regrating,  and  ingrossing  were  for  a 
considerable  period  prohibited  by  statutes ;  and  chiefly  by  the  3  & 
4  Edw.  6,  c.  21,  ana  5  &  6  Edw.  6,  c  14 :  (g)  but  the  beneficial 
tendency  of  such  statutes  was  doubted;  and  at  length  by  the 
12  Geo.  3,  c  71,  they  were  repealed,  (A)  as  being  detrimental  to  the 
supply  of  the  labouring  and  manufacturing  poor  of  the  kingdom. 

It  has  been  sometimes  contended  that  forestalling,  regrating,  and 
ingrossing,  were  punishable  only  by  the  provisions  of  these  sta- 


The  statutes 
on  this  sub- 
ject now  re- 


The  offences 
are  still  pu- 


(a)  3  Inst  196.  Bac.  Abr.  tit.  ForettaUing 

(A). 

(6)  3  Inst  195.  Bac.  Abr.  tit  ForettaBing 

(A). 

(c)  1  Hawk.  P.  C  c.  80,  s.  1. 

(d)  3  Inst.  196.  Bac.  Abr.  tit  ForestaBina 
(A.)  1  Hawk.  P.  C.  c.  80,  s.  3.  But  it 
was  held  that  any  merchant,  whether  sub- 
ject or  foreigner,  bringing  victuals  or  any 
other  merchandize  into  the  realm,  may  sell 
it  in  gross.   3  Inst.  196. 

0)  1  Hawk.  P.  C.  c.  80,  s.  3.  3  Inst 
196. 


(/)  3  Inst  197.  Bac.  Abr.  tit  For* 
stalling  (A). 

(g)  Altered  by  5  Elis.  c  5,  s.  13.  5 
Elk.  c.  12,  and  13  Eliz.  c.  26,  s.  13. 

(A)  The  acts  repealed  are  3  &  4  Edw.  6, 
c  21.  5  &  6  Edw.  6,  c  14.  3  Phil  & 
Mar.  c  3.  5  Eliz.  c.  5.  15  Car.  2,  c.  8, 
and  so  much  of  5  Ann.  c  34,  as  relates  to 
butchers  selling  cattle  alive  or  dead  in 
London  or  Westminster,  or  within  ten 
miles  thereof;  and  all  the  acts  made  for 
the  better  enforcement  of  the  same. 
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tutes:  (*)  but  that  doctrine  has  not  been  admitted,  and  they  still  nishableat 
continue  offences  at  common  law ;  (k)  though  their  precise  extent  common  **w- 
and  definition  at  the  present  day  may  perhaps  admit  of  some  doubt 
There  is  not  much  to  be  found  m  the  books  concerning  the  common 
law  upon  this  subject ;  and  from  the  time  of  the  5  &  6  Edw.  6,  c.  14, 
prosecutions  for  offences  of  this  nature  were  probably  found  to  be 
named  with  more  facility  and  certainty  upon  the  statute  than  upon 
the  common  law.  That  statute,  it  has  been  observed,  is  now  re- 
pealed :  but  as  it  particularly  describes  the  offences  of  forestalling, 
regrating,  and  ingrossing,  it  may  be  of  use  to  refer  to  it  as  contain- 
ing a  parliamentary  exposition  of  the  respective  terms  denoting  the 
several  particular  offences.  (/) 

The  first  section  enacted,  that  whosoever  should  buy  or  cause  to  Parliamentary 
be  bought  any  merchandize,  victual,  or  any  other  thing  whatsoever,  «xP°wtion  of  » 
coming  by  land  or  by  water  toward  any  market  or  fair,  to  be  sold  in 
the  same,  or  coming  toward  any  city,  port,  haven,  creek,  or  road, 
from  any  parts  beyond  the  sea,  to  be  sold ;  or  make  any  bargain, 
contract,  or  promise,  for  the  having  or  buying  the  same  or  any  part 
thereof  so  coming  as  aforesaid,  before  the  said  merchandize,  vic- 
tuals, or  other  things,  should  be  in  the  market,  fair,  city,  port,  haven, 
creek,  or  road,  ready  to  be  sold ;  or  should  make  any  motion  by 
word,  letter,  message,  or  otherwise,  to  any  person,  for  the  enhancing 
of  the  price,  or  dearer  selling  of  anything  above  mentioned ;  or  else 
dissuade,  move,  or  stir,  any  person  coming  to  the  market  or  fair,  to 
abstain  or  forbear  to  bring  or  convey  any  of  the  things  above 
rehearsed  to  any  market,  fair,  city,  port,  haven,  creek,  or  road,  to  be 
sold,  as  aforesaid — should  be  taken  to  be  aforestaller.  (m) 

The  second  section  enacted,  that  whosoever  should  by  any  means  Of  a  regratar. 
regrate,  obtain,  or  get  into  his  hands  or  possession,  in  a  fair  or  mar- 
ket, any  corn,  wine,  fish,  butter,  cheese,  candles,  tallow,  sheep, 
lambs,  calves,  swine,  pigs,  geese,  capons,  hens,  chickens,  pigeons, 
conies,  or  other  dead  victual  whatsoever,  that  should  be  brought  to 
any  fair  or  market  to  be  sold,  and  should  sell  the  same  again  in  any 
fair  or  market  holden  or  kept  in  the  same  place,  or  in  any  other  fair 
or  market  within  four  miles  thereof— should  be  taken  to  be  a 
regrator.  £») 

The  third  section  enacted,  that  whosoever  should  ingross  or  get  Oftningrouer. 
into  his  hands  by  buying,  contracting,  or  promise  taking,  other  than 
by  demise,  grant,  or  lease  of  land  or  tithe,  any  corn  growing  in  the 
fields,  or  any  other  corn  or  grain,  butter,  cheese,  fish,  or  other  dead 
victuals  whatsoever,  to  the  intent  to  sell  the  same  again,  should  be 
taken  to  be  an  ingrosser.  (o) 

It  has  been  suggested,  that  at  the  present  day  it  would  probably  Common  kw 
be  holden  that  no  offence  is  committed,  unless  the  conduct  of  the  °  eD00' 


(i)  Rex  v.  Maynard,  Cro.  Car.  231. 
Rex  v.  Waddington,  1  East,  R.  153. 

(*)  1  Hawk.  P.  C.  c.  80,  s.  15. 

(/)  1  Hawk.  c.  80,  s.  15.  Burn's  Just 
tit.  Forestalling,  &c.    4  Blac  Com.  158. 

(a)  Forestalling  (forestaUan,  or  fore- 
etalian)  in  the  English  Saxon  signifieth 
properly  to  market  before  the  public,  or  to 
prevent  the  public  market ;  ana  metaphori- 
cally, to  intercept  in  general ;  and  seemeth 
derived  from  fore,  which  is  the  same  as 
before,  and  etaUc,  a  standing  place  or  de- 


partment, from  whence  sprang  the  ancient 
word  staUagt,  which  signifieth  money  paid 
for  erecting  a  stall  or  stand  for  the  selling 
of  goods  in  a  fair  or  market  Barn's  Just, 
tit.  Forestalling,  &c 

(»)  Regrator  is  said  to  be  derived  from 
the  French  word  regratement,  for  huckster/. 
3  Inst  195. 

(o)  The  vendee  cannot  sell  again  in 
gross,  for  then  be  is  an  ingrosser,  according 
to  the  nature  of  the  word,  for  that  he  buys  in 
gross  and  sells  in  gross.  3  Inst  195. 
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party  manifests  an  intent  to  raise  the  price  of  provisions  /  as  the 
mere  transfer  of  a  purchase  in  the  market  where  it  is  made,  the  buy- 
ing articles  before  they  arrive  at  a  public  market,  or  the  purchasing 
of  a  large  quantity  of  a  particular  article,  can  scarcely  be  regarded 
as  in  themselves  necessarily  injurious  to  the  community,  (p)  And 
that  many  cases  may  occur  in  which  a  most  laudable  motive  may 
exist  for  buying  up  large  quantities  of  the  same  commodity,  (q)  It 
is  stated  also,  that  in  one  case  the  Court  were  equally  divided  on  the 
question,  whether  regrating  is  an  indictable  offence  at  common 
law :  (r)  and  that  it  seems  therefore,  at  all  times,  to  be  safer  to  charge 
in  the  indictment,  that  the  acts  complained  of  were  done  with  an 
evil  design  to  raise  the  price  of  the  article  in  question.  (*) 

In  a  case,  in  the  year  1800,  in  which  the  defendant  was  charged 
by  an  information,  with  divers  acts  committed  with  the  intent  of 
enhancing  the  price  of  hops,  the  law  relating  to  forestalling,  regrat- 
ing, and  ingrossing,  was  much  considered.  The  defendant,  a 
merchant  of  credit  and  affluence  in  Kent,  having  a  stock  of  hops  in 
hand,  went  to  Worcester  for  the  purpose  of  speculating  how  he 
could  enhance  the  price  of  that  commodity.  And  for  that  purpose 
he  declared  to  the  sellers,  that  hops  were  too  cheap,  and  to  the  hop 
planters,  that  they  had  not  a  fair  price  for  their  hops :  and  in  order 
that  his  speculation  of  raising  the  price  of  a  felling  market  might  not 
be  defeated,  he  contracted  for  one-fifth  of  the  produce  of  Worcester- 
shire and  Herefordshire  when  he  had  a  stock  m  hand,  and  admitted 
that  he  did  not  want  to  purchase.  For  this  conduct  the  information 
was  filed  against  him,  containing  many  counts,  (t)  upon  which  he 
was  convicted  generally ;  and  upon  his  being  brought  up  to  receive 
judgment  it  was  contended,  that  the  facts  charged  against  him  never 
constituted  any  offence,  even  previous  to  the  statute  12  Geo.  3, 
c.  71 ;  but  that  if  they  did,  the  offences  stated  in  each  count,  and  all 
others  ejusdem  generis,  were  done  away  by  that  statute,  which  went 
to  repeal,  not  merely  the  particular  acts  of  parliament  therein  enu- 
merated, but  the  whole  system  of  laws  respecting  forestalling,  re- 
Sating,  and  ingrossing.  And  the  resolutions  of  the  committee  of 
e  House  of  Commons,  to  whom  it  was  referred  to  make  a  report 


(p)  2  Chit  Crim.  Law,  528,  in  the 
notes;  referring  to  Smith'i  Wealth  of 
Nations,  2  Vol.  309,  and  the  Index,  tit 

JuObow, 

(q)  2  Chit.  Crim.  Law,  ibid,  referring  to 
the  arguments,  &c,  in  14  East,  406.  15 
East,  51 1. 

(r)  Rex  e.  Rushby.  Hil.  T.  40  Geo.  3, 
2  Chit  Crim.  Law,  536,  note  (r),  and  528 
in  the  notes. 

O)  2  Chit  Crim.  Law,  528,  in  the  notes. 

(0  There  were  nine  counts ;  the  1st 
charging  the  defendant  with  spreading 
rumours,  with  intent  to  enhance  tne  price 
of  hope,  in  the  hearing  of  hop-planters, 
dealers,  and  others,  that  the  stock  of  hops 
was  nearly  exhaused,  and  that  there  would 
be  a  scarcity  of  hops,  &c.,  with  intent  to 
induce  them  not  to  bring  their  hops  to 
market  for  sale  for  a  long  time,  and  thereby 
greatly  to  enhance  the  price  ;  2d,  with 
spreading  such  rumours  generally,  with 
intent  to  enhance  the  price  of  hops ;  3d, 


with  endeavouring  to  enhance  the  price,  by 
persuading  divers  dealers,  &c,  not  to  take 
their  hops  to  market,  and  to  abstain  from 
selling  for  a  long  time;  4th,  with  in- 
grossing  large  quantities  of  hops,  by  buying 
from  many  particular  persons,  by  name, 
certain  quantities,  with  intent  to  resell  the 
same  for  an  unreasonable  profit,  and  thereby 
to  enhance  the  price ;  5th,  Ad  idem,  stating 
the  particular  contracts  ;  6th,  with  getting 
into  his  hands  large  quantities,  by  contract- 
ing with  various  persons  for  the  purchase, 
with  intent  to  prevent  the  same  being 
brought  to  market,  and  to  resell  at  an  un- 
reasonable profit,  and  thereby  greatly  to 
enhance  the  price ;  7th,  with  buying  like 
quantities  with  like  intent ;  8th,  with  buy- 
ing like  quantities  with  intent  to  resell  at 
an  exorbitant  profit,  and  thereby  greatly  to 
enhance  the  price  ;  9th,  with  unlawfully 
ingrossing.  bv  buying  large  quantities  with 
like  intent.  The  defendant  was  convicted 
generally  upon  this  information. 
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upon  these  lawB,  were  relied  upon,  as  shewing  that  it  was  the  inten- 
tion of  the  Legislature  to  do  them  away  altogether.  That  an 
ingrossing  must  be  of  some  commodity  which  constitutes  victuals, 
and  that  hops  were  no  victuals :  and  objections  were  taken  to  the 
particular  form  of  the  counts  of  the  information ;  and  amongst 
others,  that  there  was  no  quantity  specified  on  the  face  of  the  infor- 
mation out  of  which  the  defendant  purchased  the  hops,  whereas  this 
should  have  appeared ;  ingrossing  being  a  relative  term,  and  mean- 
ing the  getting  either  the  whole  of  any  commodity,  or  at  least  so 
much  of  it  as  to  prevent  others  from  supplying  their  wants  in  the 
common  course  of  trade ;  and  that  the  quantity  ingrossed  ought  to 
have  been  so  much  as  would  have  affected  the  consumption  of  the 
whole  kingdom. 

Lord  Kenyon,  in  delivering  his  opinion,  said,  that  it  could  not  be  ^"f  Lyon's 
denied,  but  that  our  law  books  declare  practices  of  the  sort  with  °Plmon- 
which  the  defendant  was  charged  to  be  offences  at  common  law ; 
that  he  was  perfectly  satisfied  that  the  common  law  remained  in 
force  with  respect  to  offences  of  this  nature ;  and  that  in  considering 
whether  that  was  intended  to  be  done  away  by  the  act  of  the 
12  Geo.  3,  he  could  not  regard  the  resolutions  entered  on  the 
journals  of  the  Commons  hduse  of  Parliament,  but  must  look  to  the 
statute-book ;  and  that  there  he  found  nothing  which  trenched  upon 
what  he  had  said,  but  only  a  repeal  of  certain  statutes,  upon  none  of 
which  that  prosecution  was  founded,  but  upon  the  common  law. 
With  respect  to  the  objection  that  hops  were  no  victuals,  he 
observed,  that  if  they  were  become  a  necessary  ingredient,  though 
only  for  preserving  the  common  drink  of  the  people,  they  must  be 
deemed  a  necessary  of  life  and  a  victual,  the  ingrossing  of  which,  or 
committing  any  undue  practices  to  enhance  the  price  to  the  public, 
is  an  offence  at  common  law.  (u)  And  as  to  the  objection  that  the 
quantity  purchased  could  not  constitute  the  offence  of  ingrossing 
unless  it  bore  such  a  proportion  to  the  consumption  of  the  whole 
kingdom  as  would  affect  tne  general  price,  his  Lordship  said,  that 
the  objection  was  new  to  him :  but  that  if  the  opinions  of  Lord 
Mansfield,  Mr.  Justice  Dennison,  and  Mr.  Justice  Foster,  were 
deserving  of  attention,  there  was  as  little  in  that  objection  as  in  the 
rest  Tnat  he  well  remembered  an  information  moved  for  before 
them  against  certain  persons,  for  conspiring  to  monopolize  or  raise 
the  price  of  all  the  salt  at  Droitwich :  and  that  they  had  no  doubt  of 
its  constituting  an  offence,  although  it  was  not  pretended  that  these 
persons  had  endeavoured  to  ingross  all  or  any  considerable  part  of 
the  salt  in  the  kingdom. 

After  referring  to  the  conflict  of  political  opinion  upon  the  subject 
of  these  laws,  Lord  Kenyon  proceeded  thus: — "But  without 
attending  to  disputed  points,*  let  us  state  fairly  what  this  case  really 


(«)  h  appears  that  hops  and  malt  were 
held  not  to  be  within  the  meaning  of  the 
statute  50c  6  Edw.  6,  c.  14,  any  more  than 
apples,  cherries,  etc.  ( 1  Hawk.  P.  C.  c  80, 
s.  20),  bat  the  statute  9  Ann.  c  12,  s.  24, 
most  have  altered  the  law  with  respect  to 
hops,  as  it  prohibited  common  brewers, 
under  a  penalty,  from  using  any  other  bitter 
than  hops  in  brewing  beer ;  and  the  ground 


on  which  salt  was  held  to  be  a  victual 
within  the  meaning  of  that  statute  was  not 
only  because  it  is  necessary  of  itself  for  the 
food  and  health  of  man,  but  also  because  it 
seasons  and  makes  wholesome  beef,  pork. 
Sec.  3  Inst  195.  The  monopolising  of  salt 
is  clearly  an  offence  at  common  law.  Vide 
Lord  Kenyon's  judgment  in  Rex  ».  Wad- 
dington,  1  -East,  R.  157. 
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is,  and  then  see  if  it  be  possible  to  doubt  whether  the  defendant  has 
been  guilty  of  any  offence.  Here  is  a  person  going  into  the  market, 
who  deals  in  a  certain  commodity.  If  he  went  mere  for  the  pur- 
pose of  making  his  purchases  in  the  fair  course  of  dealing,  with  a 
view  of  afterwards  dispersing  the  commodity  which  he  collected,  in 
proportion  to  the  wants  and  convenience  of  the  public,  whatever 

Erofit  accrues  to  him  from  the  transaction,  no  blame  is  imputable  to 
im»  On  the  contrary,  if  the  whole  of  his  conduct  shews  plainly 
that  he  did  not  make  his  purchases  in  the  market  with  this  view,  but 
that  his  traffic  there  was  carried  on  with  a  view  to  enhance  the  price 
of  the  commodity,  to  deprive  the  people  of  their  ordinary  subsistence, 
or  else  to  compel  them  to  purchase  it  at  an  exorbitant  price,  who 
can  deny  that  this  is  an  offence  of  the  greatest  magnitude,  (tv) 

The  same  defendant  had  been  also  tried  upon  an  indictment 
which,  in  substance,  charged  him  chiefly  with  ingrossing  a  large 
quantity  of  hops  in  Kent,  by  buying  them  from  various  persons  by 
forehand  bargains  and  otherwise,  at  a  certain  price,  with  intent  to 
resell  them  at  an  unreasonable  profit,  or  an  exorbitant  price,  (a; ) 
The  principal  part  of  the  evidence  related  to  the  forehand  bargains 
made  by  the  defendant  with  different  planters  for  their  growing 
crop  of  hops ;  a  practice,  however,  which  appeared  to  have  prevailed 
for  a  considerable  period  of  time  in  Kent,  and  without  which  some 
of  the  witnesses  stated,  that,  in  their  judgment,  the  cultivation  of 
this  plant,  the  expense  of  which  was  exceedingly  heavy,  could  not 
be  generally  earned  on.  There  was  also  evidence  of  the  defend- 
ant's having  bought  up  very  large  quantities  of  the  commodity  to  an 
unusual  amount,  and  by  making  unusual  advances  of  money ;  and 
that  he  had  held  out  language  of  inducement  to  other  persons  deal- 
ing in  the  same  article,  to  withhold  their  stock  from  the  market, 
with  a  view  to  a  rise  in  the  price,  {y)  On  *the  part  of  the  defendant, 
the  long  existence  of  the  practice  of  making  forehand  bargains  for 
hops  was  insisted  upon  as  affording  some  argument  for  their  lega- 
lity ;  and  that  at  any  rate  it  could  not  be  considered  as  ingrossing  to 
have  made  forehand  bargains  for  258  acres  out  of  30,000  acres  in 
cultivation  of  the  same  article  in  the  county  of  Kent  alone.  But 
Grose,  J.,  in  passing  sentence  upon  the  defendant,  adverted  to  what 
had  been  said  in  the  former  prosecution,  and  stated  that  the  parti- 


O)  Rex  e.  Waddington,  Hil.  T.  41 
Geo.  3.    1  East,  R.  143. 

(x)  The  indictment  consisted  of  ten 
counts :  1st,  for  ingrossing  hops  of  divers 
persona  by  name,  with  intent  to  resell  at  an 
unreasonable  profit,  and  thereby  enhance 
the  price;  2d,  for  ingrossing  hops  then 
growing,  by  forehand  bargains,  with  like 
intent ;  3d,  for  buying  large  quantities  of 
hops  of  divers  persons  mentioned,  with 
intent  to  prevent  their  being  brought  to 
market,  and  to  resell  them  at  an  unreason- 
able profit,  and  thereby  enhance  the  price ; 
4  th,  tor  buying  all  the  growth  of  hops  in 
several  parishes  by  forehand  bargains,  with 
the  like  intent;  5th,  for  buying  hops  of 
divers  persons  named,  with  the  same  intent 
as  in  the  first  count ;  6th,  for  buying  all  the 
growth  of  hops  on  certain  lands  in  certain 
parishes,  by  forehand  bargains,  with  intent 


to  resell  at  an  unreasonable  price,  and 
thereby  to  enhance  the  price ;  7th,  for  en- 
deavouring to  enhance  the  price  of  hops  by 
persuading  hop-owners  not  to  sell,  &c.  ; 
8th,  for  ingrossing,  by  buying  large  quan- 
tities of  persons  unknown,  with  intent  to 
resell  at  an  exorbitant  profit ;  9th,  buying 
large  quantities  with  the  like  intent ;  10th, 
for  buying  hops  then  growing,  with  intent 
to  resell  at  an  exorbitant  price  and  lucre. 
The  defendant  was  tried  before  Lord 
Kenyon,  who  thought  the  evidence  suffi- 
cient to  go  to  the  jury  upon  all  the  counts : 
and  the  jury  found  a  general  verdict  against 
the  defendant. 

(y)  This  last-mentioned  evidence  ap- 
plied to  the  7th  count ;  the  only  one  the 
proof  of  which  was  afterwards  contested, 
but  without  effect,  at  the  bar. 
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cular  offence  of  ingrossing  still  remained  an  offence  at  common  law, 
and  was  calculated  to  create  an  artificial  scarcity  where  none  existed 
in  reality,  and  to  aggravate  that  calamity  where  it  did  exist  (z) 

An  indictment  for  ingrossing  a  great  quantity  of  fishy  geese,  and  Indictment 
ducks,  without  specifying  the  quantity  of  each,  has  been  held  to  be 
bad.  (a)     And  an  indictment  for  ingrossing  tnagnam  quantitatem 
straminis  etfeeni  was  quashed  for  not  mentioning  how  many  loads 
of  each,  (ft) 

It  is  said,  that  by  an  ancient  statute  the  offender  was  to  be  Punishment 
grievously  amerced  for  the  first  offence ;  for  the  second  to  be  con- 
demned to  the  pillory ;  for  the  third  to  be  imprisoned ;  and,  for  the 
fourth,  to  be  compelled  to  abjure  the  vill.  And  there  seems  to  be  no 
doubt  but  that,  at  this  day,  all  offenders  of  this  kind  are  liable  to  a 
fine  and  imprisonment,  answerable  to  the  heinousness  of  their 
offence,  upon  an  indictment  at  common  law.  (c) 

Monopolies  are  much  the  same  offence  in  other  branches  of  trade  Of  monopolies, 
that  ingrossing  is  in  provisions :  being  a  license  or  privilege  allowed 
by  the  King  for  the  sole  buying  and  selling,  making,  working,  or 
using  of  anything  whatsoever ;  whereby  the  subject  in  general  is 
restrained  from  that  liberty  of  manufacturing  or  trading  which  he 
had  before,  (d)  They  are  said  to  differ  only  in  this, — that  monopoly 
is  by  patent  from  the  King,  ingrossing  by  the  act  of  the  subject, 
between  party  and  party ;  and  have  been  considered  as  both  equally 
injurious  to  trades  and  the  freedom  of  the  subject,  and  therefore 
equally  restrained  by  the  common  law.  (e)  By  the  common  law, 
therefore,  those  who  are  guilty  of  this  offence  are  subject  to  fine  and 
imprisonment,  the  offence  being  malum  in  se,  and  contrary  to  the 
ancient  and  fundamental  laws  of  the  kingdom ;  and  it  is  said  that 
there  are  precedents  of  prosecutions  of  this  kind  in  former  days.  (/) 
And  all  grants  of  this  kind,  relating  to  any  known  trade,  are  void  by 
the  common  law.  (g) 

But,  notwithstanding  their  illegality,  monopolies  had  been  carried 
to  an  enormous  height  during  the  reign  of  Queen  Elizabeth ;  the 
evil  was,  however,  in  a  great  measure  remedied  by  the  21  Jac.  1, 
c.  3,  which  declares  them  to  be  contrary  to  law,  and  void ;  (except 
as  to  patents  not  exceeding  the  grant  of  fourteen  years,  to  the 
authors  of  new  inventions ;  and  except  also  patents  concerning 
printing,  saltpetre,  gunpowder,  great  ordnance,  and  shot,)  ana 
monopolists  are  punished  with  the  forfeiture  of  treble  damages  and 
double  costs  to  those  whom  they  attempt  to  disturb.  (A) 

It  is  worthy  of  observation,  that,  as  our  laws  on  the  one  hand  JJ16  undue  »- 
carefully  protect  the  people  from  the  arts  of  those  who  would  unduly  thepS»of  our 
raise  the  price  of  the  comforts  and  necessaries  of  life ;  so,  on  the  native 


other,  they  protect  the  fair  trader  from  impositions  which  may  have  njoffltjes »  pn- 
the  effect  of  unduly  lowering  the  price  of  the  article  in  which  he 
deals.     Thus,  the  abatement  by  undue  means  of  the  price  of  our 

(?)  Rex  v.   Waddmgton,   Hil.  T.   41  (d)A  Bis,  Com.  158.    3  Inst  181. 

Geo.  3.     1  East,  Rep.  167.  (e)  Skin.  169. 

(a)  Rex  v.  Gilbert,  1  East,  Rep.  583.  (/)  3  Inst  181.     2  Inst.  47,  61.    Bac 

(b)  Anon.    Cro.   Car.   381.     And  see       Ab.  tit  Monopoly  ( A)  note  (b): 
2  Hawk.  P.  C.  e.  25,  s.  74.   Rex  e.  Gibbs,  (?)  1  Hawk.  P.  C.  c.  79,  s.  1. 

1  Str.  497.    Rex  c.  Foster,  1  Lord  Raym.  (A)  Sect!  4.    And  see  further  upon  the 

475.  subject  of  monopolies,  1  Hawk.  r.  C.  c. 

(e)  I  Hawk.  P.  C.  c.  80,  s.  5.  79.    Bac.  Abr.  tit  Monopoly. 
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native  commodities  is  punishable  by  fine  and  ransom :  (i)  and  a  case 
is  mentioned  where  certain  persons  came  to  Coteswold,  and  said,  in 
deceit  of  the  people,  that  there  were  such  wan  beyond  the  seas  that 
wool  could  not  pass  or  be  carried  beyond  sea,  whereby  the  price  of 
wools  was  abated ;  and  presentment  thereof  being  made,  the  defend- 
ants, having  appeared,  were,  upon  their  confession,  put  to  fine  and 
ransom,  (k) 

(t )  3  In*.  196,  referring  to33  Ed.  3,  c       c  12. 
6.    13  Bach.  2,  c.  8,  Inter  Ugt$  Btk*tamiy  (*)  3  In*.  196. 
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CHAPTER  THE  TWENTIETH. 

OP     MAINTENANCE  AND  CHAMPERTY,   AND  OF  BUYING  AND    8ELLZNO 

PRETENDED  TITLES. 

1.  Maintenance  seems  to  signify  an  unlawful  taking  in  hand  or  Maintenance. 

upholding  of  quarrels  or  sides,  to  the  disturbance  or  hindrance  of 

common  right     This  may  be  where  a  person  assists  another  in  his 

pretensions  to  lands,  by  taking  or  holding  the  possession  of  them  for 

him  by  force  or  subtilty,  or  where  a  person  stirs  up  quarrels  and  suits 

in  relation  to  matters  wherein  he  is  m  no  way  concerned ;  (a)  or  it 

may  be  where  a  person  officiously  intermeddles  in  a  suit  depending 

in  a  court  of  justice,  and  in  no  way  belonging  to  him,  by  assisting 

either  party  with  money,  or  otherwise,  in  the  prosecution  or  defence 

of  such  suit  (b)  Where  there  is  no  contract  to  have  part  of  the  thing 

in  suit,  the  party  so  intermeddling  is  said  to  be  guilty  of  maintenance 

generally ;  but  if  the  party  stipulate  to  have  part  of  tne  thing  in  suit, 

his  offence  is  called  champerty,  (c) 

As  to  maintenance,  it  is  laid  down,  that  whoever  assists  another  instances  of 
with  money  to  carry  on  his  cause,  as  by  retaining  one  to  be  of  coun-  mMnte,IMIC«- 
sel  for  him,  or  otherwise  bearing  him  out  in  the  whole  or  part  of  the 
expense  of  the  suit,  may  properly  be  scud  to  be  guilty  of  an  act  of 
maintenance,  (d)  It  has  been  said  that  no  one  can  be  guilty  of 
maintenance  in  respect  of  any  money  given  by  him  to  another  for 
the  purposes  of  an  intended  suit,  before  any  suit  is  actually  com- 
menced ;  but  it  should  seem  that  this,  if  not  strictly  maintenance, 
must  be  equally  criminal  at  common  law.  (e)    Ana  a  person  may 


(«)  Co.  Lit  368  6.  2  Inst.  208,  212, 
213.  1  Hawk.  P.  C.  c  83,  s.  1,  2.  Bac. 
Ah.  th.  Maintenance.  This  kind  of  mainte- 
nance it  called  in  the  books  ruraHs,  in 
distinction  to  another  sort  carried  on  in 
courts  of  justice,  and  therefore  called 
cmriahe.  It  is  punishable  at  the  King's 
suit  by  fine  and  imprisonment,  whether  the 
matter  in  dispute  any  way  depended  in 
plea  or  not ;  but  is  said  not  to  be  action- 
able. 

(6)  1  Hawk.  P.  C.  c.  83,  s.  3.  Bac 
Abr.  tit.  Maintenance.  4  Bla.  Com.  134. 
Tins  kind  of  maintenance  is  called  curiuU*. 
See  ante,  note  (a). 

(c)  Co.  Lit  368.  1  Hawk.  P.  C.  c  83, 
&.  3.  The  abuse  of  legal  proceedings  by 
oppressive  combinations  to  carry  them  into 
effect  is  observed  by  Mr.  Hume  to  have 
speedily  appeared  upon  the  establishment 
of  the  laws  m  the  time  of  Edward  L  He 
says,  M  instead  of  their  former  associations 


for  robbery  and  violence,  men  entered  into 
formal  combinations  to  support  each  other 
in  lawsuits ;  and  H  was  found  requisite  to 
check  this  iniquity  by  act  of  parliament" 
2  Hume,  320,  referring  to  the  statute  of 
conspirators. — Edw.  L 

(d)  1  Hawk.  P.  C.  c.  83,  s.  4,  and  the 
numerous  authorities  cited  in  the  margin. 

(e)  Bac.  Ab.  tit  Maintenance,  (A).  1 
Hawk.  P.  C.  c.  83,  s.  12,  where  it  is  said, 
that  if  it  plainly  appear  that  the  money 
was  given  merely  witti  a  design  to  assist  in 
the  prosecution  or  defence  of  an  intended 
suit,  which  afterwards  is  actually  brought, 
surely  it  cannot  but  be  as  great  a  misde- 
meanor in  the  nature  of  the  thing  and 
equally  criminal  at  common  law  as  if  the 
money  were  given  after  the  commencement 
of  the  suit  %  though  perhaps  it  may  not  in 
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be  as  much  guilty  of  maintenance  for  supporting  another  after 
judgment,  as  for  doing  it  while  the  plea  is  pending,  because  the 
party  grieved  may  be  thereby  discouraged  from  bringing  a  writ  of 
error  or  attaint  (/) 

It  has  also  been  said,  that  he  who  by  his  friendship  or  interest 
saves  a  person  that  expense  in  his  cause  which  he  might  otherwise 
be  put  to,  or  gives,  or  but  endeavours  to  give,  any  other  kind  of 
assistance  to  a  party  in  the  management  of  his  suit,  is  guilty  of 
maintenance,  (g)  And  it  has  been  said  also,  that  he  who  gives  any 
public  countenance  to  another  in  relation  to  such  suit  will  come 
under  the  like  notion;  as  if  a  person  of  great  power  and  interest  says 
publicly  that  he  will  spend  a  sum  of  money  on  one  side,  or  that  he 
will  give  a  sum  of  money  to  labour  the  jury,  whether  in  truth  he 
spena  anything  or  not ;  or  where  such  a  person  comes  to  the  bar 
with  one  of  the  parties,  and  stands  by  him  while  his  cause  is  tried, 
whether  he  says  anything  or  not ;  for  such  practices  hot  only  tend  to 
discourage  the  other  party  from  going  on  with  his  cause,  but  also  to 
intimidate  juries  from  doing  their  duty.  (A)  But  it  seems  that  a 
bare  promise  to  maintain  another  is  not  in  itself  maintenance,  unless 
it  be  either  in  respect  of  the  power  of  the  person  who  makes  it,  or  of 
the  public  manner  in  which  it  is  made,  (i)  And  it  seems  clear,  that 
a  man  is  in  no  danger  of  being  guilty  of  an  act  of  maintenance,  by 
giving  another  friendly  advice  as  to  nis  proper  remedy  at  law,  or  as 
to  the  counsellor  or  attorney  likely  to  do  his  business  most  effec- 
tually. (A) 

But  there  are  many  acts,  in  the  nature  of  maintenance,  which 
become  justifiable  from  the  circumstances  under  which  they  are 
done.  They  may  be  justifiable,  1.  in  respect  of  an  interest  in  the 
thing  in  variance ;  2.  in  respect  of  kindred  or  affinity ;  3.  in  respect 
of  other  relations,  as  that  of  lord  and  tenant,  master  and  servant; 
4.  in  respect  of  charity;  5.  in  respect  of  the  profession  of  the  law. 

It  seems  clear  that  not  only  those  who  have  an  actual  interest  in 
the  thing  in  variance,  as  those  who  have  a  reversion  expectant  on  an 
estate-tail,  or  a  lease  for  life  or  years,  &c.  but  also  those  who  have  a 
bare  contingency  of  an  interest  in  the  lands  in  question,  which  pos- 
sibly may  never  come  in  esse,  and  even  those  who  by  the  act  of  God 
have  the  immediate  possibility  of  such  an  interest,  as  heirs  apparent, 
or  the  husbands  of  such  heirs,  though  it  be  in  the  power  of  others  to 
bar  them,  may  lawfully  maintain  another  in  an  action  concerning 
such  lands :  and  if  a  plaintiff  in  an  action  of  trespass  alien  the  lands, 
the  alienee  may  produce  evidence  to  prove  that  the  inheritance  at 
the  time  of  the  action,  was  in  the  plaintiff,  because  the  title  is  now 
become  his  own.  (I)    Also  he  who  is  bound  to  warrant  lands  may 


(/)  1  Hawk.  P.  C.  c.  83,  s.  13.  Bac. 
Ab.  tit.  Maintenance  (A). 

(a)  Bro.  tit.  Maintenance,  7,  14,  17,  &c. 
1  Hawk.  P.  C.  c.  83,  s.  5,  6.  But  qu. 
now  far  this  would  be  acted  upon  at  the 

S'esent  day  ;  and  see  the  judgment  of 
uller,  J.,  in  Master  v.  Miller,  4  T.  R. 
340,  where  he  says,  "  It  is  curious,  and  not 
altogether  useless,  to  see  how  the  doctrine 
of  maintenance  has  from  time  to  time  been 
received  in  Westminster  HalL  At  one  time, 
not  only  he  who  laid  out  money  to  assist 
another  in  his  cause,  but  he  that  by  his 
friendship  or  interest  saved  bim  an  expense 
that  he  would  otherwise  be  put  to,  was 


held  guilty  of  maintenance.  Nay,  if  he 
officiously  gave  evidence,  it  was  mainte- 
nance ;  so  that  he, must  have  had  a  sub- 
poena, or  suppressed  the  truth.  That  such 
doctrine,  repugnant  to  every  honest  feeling 
of  the  human  heart,  should  be  laid  aside* 
must  be  expected. n 

(A)  1  Hawk.  P.  C.  c.  83,  s.  7.  Bac. 
Ab.  tit.  Maintenance  (A). 

(i)  1  Hawk.  P.  C.  c.  83,  s.  8. 

(*)  Ibid.  s.  9.  Bac.  Ab.  tit.  Maintenance 
(A). 

(I)  Bac.  Afar,  tit  Maintenance  (B).  1 
Hawk.  P.  C.  c.  83,  s.  14, 15,  &c. 
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lawfully  maintain  the  tenant  in  the  defence  of  his  title,  because  he 
is  bound  to  render  other  lands  to  the  value  of  those  that  shall  be 
evicted.  And  he  who  has  an  equitable  interest  in  lands  or  goods,  or 
even  in  a  chose  in  action,  as  a  cestui  que  trust,  or  a  vendee  of  lands, 
&c,  or  an  assignee  of  a  bond  for  a  good  consideration,  may  lawfully 
maintain  a  suit  concerning  the  thing  in  which  he  has  such  an 
equity,  (m)  And  wherever  any  persons  claim  a  common  interest 
in  the  same  thing,  as  in  a  way,  churchyard,  or  common,  &c.  by  the 
same  title,  they  may  maintain  one  another  in  a  suit  concerning  such 
thing.  And  a  man's  bail  may  take  care  to  have  his  appearance 
recorded:  but,  as  some  say,  they  cannot  safely  intermeddle  fur- 
ther, (n) 

Where  a  count  stated  that  Yeoman  had  deposited  certain  money 
in  the  hands  of  the  plaintiff,  which  the  plaintiff  had  delivered  to  the 
defendant  at  his.  request,  and  that  Yeoman  threatened  to  bring  an 
action  against  the  plaintiff  to  recover  the  money,  and  thereupon,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  defend  any  action  Yeoman  should  commence,  the  defendant 
undertook  to  save  the  plaintiff  harmless ;  that  Yeoman  brought  an 
action  to  recover  the  money,  and  that  the  plaintiff  defended  it  with 
the  privity  and  consent  of  the  defendant ;  it  was  held  that  this  was 
not  maintenance,  (o) 

Whoever  is  of  kin,  or  godfather  to  either  of  the  parties,  or  related  *?  ""J*0*  °* 
by  any  kind  of  affinity  still  continuing,  may  lawfully  stand  by  at  the  Bff^iy  OT 
bar  and  counsel  him,  and  pray  another  to  be  of  counsel  for  him; 
but  cannot  lawfully  lay  out  nis  money  in  the  cause,  unless  he  be 
either  father,  or  son,  or  heir  apparent,  to  the  party,  or  husband  of 
such  an  heiress,  (p) 

Much  of  the  law  relating  to  the  maintenance  which  a  lord  may  k  respect  of 

!;ive  to  his  tenant  would  hardly  be  applicable  at  the  present  time.  ^ lord  and 
t  seems  to  have  been  the  better  opinion  that  the  lord  might  justify  tenant,  master 
laying  out  his  own  money  in  defence  of  his  tenant's  title,  where  the  •**  temnt. 
lands  were  originally  denved  from  the  lord,  but  that  he  could  not 
maintain  the  tenant  in  respect  of  lands  not  holden  of  himself  (q) 

With  respect  to  the  maintenance  which  a  master  may  give  to  his 
servant,  it  has  been  held  that  he  may  go  along  with  him,  or  his 
domestic  chaplain,  to  retain  counsel ;  also  he  may  pray  one  to  be  of 
counsel  for  him,  and  may  go  with  him,  and  stand  with  turn,  and  aid 
him  at  the  trial,  but  ought  not  to  speak  in  Court  in  favour  of  his 
cause :  also  it  is  said,  that  if  the  servant  be  arrested,  the  master  may 
assist  him  with  money  to  keep  him  from  prison,  that  he  may  have 
the  benefit  of  his  service ;  but  he  cannot  safely  lay  out  money  for 
the  servant  in  a  real  action,  unless  he  have  some  of  his  wages  in  his 
hands;  but  those,  with  the  servant's  consent,  he  may  safely  dis- 
burse, (r)  And  a  servant  cannot  lawfully  lay  out  any  of  his  own 
money  to  assist  the  master  in  his  suit  («) 

Any  one  may  lawfully  give  money  to  a  poor  man  to  enable  him  In  respect  of 
to  carry  on  his  suit :  and  any  one  may  safely  go  with  a  foreigner,  charitJ- 

(m)  Id.  ibid,  and  see  the  judgment  of  (p)  Bac   Abr.   tit  Maintenance   (B.) 

Boiler,  J.,  in  Master  «.  Miller,  4  T.  R.  1  Hawk.  P.  C.c  83,  s.  26. 

340,  ttuq.  (a)  1  Hawk.  P.  C.  a  83,  8.  29. 

(»)1  Hawk.   P.  C.  c.   83,  s.  24,  25.  (r)Bro.  tit  Maintenance  4-1,52.  1  Hawk. 

Bac  Abr.  tit  Maintenance  (B).  P.  C.  c  83,  s.  31,  32,  33. 

(o)  Wffliantfon  r.  Henlej,  6  Bing.  299.  (•)  1  Hawk.  id.  8. 34. 
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Westm.  1,  c. 
25.  No  officer, 
&c,  shall  main- 
tain pleas  for 
lands,  &c,  to 
have  part 
thereof 


who  cannot  speak  English,  to  a  counsellor  and  inform  him  of  his 
case,  (t) 

A  counsellor,  having  received  his  fee,  may  lawfully  set  forth  his 
client's  cause  to  the  best  advantage ;  but  can  no  more  justify  giving 
him  money  to  maintain  his  suit,  or  threatening  a  juror,  tnan  any 
other  person.  An  attorney  also,  when  specially  retained,  may 
lawfully  prosecute  or  defend  an  action,  and  lay  out  his  own  money 
in  the  suit ;  but  an  attorney  who  maintains  another  is  not  justified 
by  a  general  retainer  to  prosecute  for  him  in  all  causes.  Nor  can 
an  attorney  lawfully  carry  on  a  cause  for  another  at  his  own  ex- 
pense, with  a  promise  never  to  expect  repayment ;  and  it  is  said  to 
be  questionable  whether  solicitors,  who  are  no  attorneys,  can,  in  any 
case,  lawfully  lay  out  their  own  money  in  another's  cause,  (u) 

But  no  counsellor  or  attorney  can  justify  using  any  deceitful 
practice  in  maintenance  of  a  client's  cause ;  and  they  will  be  liable 
to  be  punished  for  misdemeanors  in  this  respect  by  the  common 
law,  and  also  by  the  statute  Westm.  1,  c.  29.  (v)  In  the  construc- 
tion of  this  statute  it  hath  been  holden  that  all  fraud  and  falsehood, 
tending  to  impose  upon  or  abuse  the  justice  of  the  King's  courts, 
are  within  the  purview  of  it ;  as  if  an  attorney  sue  out  an  habere 
facias  seisinam,  falsely  reciting  a  recovery  where  there  was  none, 
and  by  colour  thereof  put  the  supposed  tenant  in  the  action  out  of 
his  freehold.  Also  it  is  an  offence  within  the  statute  to  bring  a 
praecipe  against  a  poor  man  having  nothing  in  the  land,  on  purpose 
to  oust  the  true  tenant,  or  to  procure  an  attorney  to  appear  for  a 
man,  and  confess  a  judgment  without  any  warrant;  or  to  plead  a 
false  plea,  known  to  be  utterly  groundless,  and  invented  merely  to 
delay  justice  and  to  abuse  the  Court  (to)  In  most  of  these  cases 
the  Court  would  probably  grant  an  attachment  against  the  offender 
on  motion,  (x) 

2.  Champerty  is  a  species  of  maintenance,  being  a  bargain  with 
a  plaintiff  or  defendant  campum  partire,  to  divide  the  land  or  other 
matter  sued  for  between  them,  if  they  prevail  at  law ;  whereupon 
the  champertor  is  to  carry  on  the  party  s  suit  at  his  own  expense,  (y) 
It  is  defined  in  the  old  books  to  be,  the  unlawful  maintenance  of  a 
suit,  in  consideration  of  some  bargain  to  have  part  of  the  thing  in 
dispute,  or  some  profit  out  of  it  (z)  Little  is  to .  be  met  with  in 
modern  books  upon  this  subject :  but  the  statutes,  and  resolutions 
upon  their  construction,  may  be  shortly  noticed. 

The  statute  Westminster  1,  (3  Edw.  1,)  c.  25,  enacts,  that  "  no 
officers  of  the  King,  by  themselves  nor  by  others,  shall  maintain 
pleas,  suits,  or  matters,  hanging  in  the  King's  courts,  for  lands,  tene- 
ments, or  other  things,  for  to  have  part  or  profit  thereof,  by  cove- 
nant made  between  them ;  and  he  that  doth  shall  be  punished  at 
the  King's  pleasure."  By  the  Courts  mentioned  in  this  statute  it  has 
been  held  that  courts  of  record  only  are  intended ;  and  it  has  also 


(t)  Bro.  tit.  Maintenance  14.  Bac.  Abr. 
tit  Maintenance  (B)  4.  1  Hawk.  P.  C. 
c.  83,8.36,  37. 

(u)  2  Inst.  564.  Bac.  Abr. tit.  Maintenance 
(B)  5.    1  Hawk.  P.  C.  c.  83,  s.  28, 29,  30. 

(v)2  Inst  215.  Bac.  Abr.  and  Hawk, 
id.  ibid.  The  statute  enacts  that  the 
offender  shall  be  imprisoned  for  a  year  and 
a  day,  and  shall  not  plead  again  if  he  be  a 


pleader. 

(w)  2  Inst  215.  Dy.  362.  1  Hawk. 
P.  C.  c.  83,  s.  33,  et  $eq. 

(x)  Bac.  Abr.  tit.  Maintenance  in  the 
margin. 

(y)  4  Blac.  Com.  135. 

(z)  Per  Tindal,  C.  J.,  Stanley  v.  Jones, 
7Bing.377.  5  M.  &  P.  193. 
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been  held  that  under  the  word  covenant  all  kinds  of  promises  and 
contracts  of  this  kind  are  included ;  that  maintenance  in  personal 
actions,  to  have  part  of  the  debt  or  damages,  is  as  much  within  the 
statute  as  maintenance  in  real  actions  for  a  part  of  the  land ;  and 
that  though  a  grant  of  rent  out  of  other  lands  is  not  within  the  sta- 
tute, yet  the  statute  applies  to  a  grant  of  rent  out  of  the  lands  in 
question ;  but  that  a  grant  of  part  of  a  thing  in  suit,  made  in  con- 
sideration of  a  precedent  debt,  is  not  within  its  meaning,  (a)  The 
maintenance  of  a  tenant  or  defendant  is  as  much  within  the  mean- 
ing of  the  statute  as  the  maintenance  of  a  demandant  or  plaintiff. 
And  it  has  been  holden  not  to  be  material  whether  he  who  brings 
a  writ  of  champerty  did  in  truth  suffer  any  damage  by  it,  or  whether 
theplea  wherein  it  is  alleged  be  determined  or  not  (b) 

Tie  statute  Westminster  2,  (13  Edw.  1,)  c  49,  enacts,  that  u  the  Westm.  2,  c. 
chancellor,  treasurer,  justices,  nor  any  of  the  King's  council,  no  clerk  £2kwiii<*ito 
of  the  chancery,  nor  of  the  exchequer,  nor  of  any  justice  or  other  receive  any 
officer,  nor  any  of  the  Bang's  house,  clerk  ne  lay,  shall  not  receive  church,  land, 
any  church,  nor  advowson  of  a  church,  land,  nor  tenement,  in  fee,  £e  thin*  ifi" 
by  gift,  nor  by  purchase,  nor  to  farm,  nor  by  champerty,  nor  other-  piea. 
wise,  so  long  as  the  thing  is  in  plea  before  us,  or  before  any  Qf  our 
officers ;  nor  shall  take  no  reward  thereo£    And  he  that  doth  con*' 
trary  to  this  act,  either  himself  or  by  another/or  make  any  bargain, 
shaft  be  punished  at  the  Song's  pleasure,  as  well  he  that  purchaseth 
as  he  that  doth  selL"    This  statute  extends  only  to  the  officers 
therein  named,  and  not  to  any  other  persons,  (c)    But  it  so  strictly 
restrains  all  such  officers  from  purchasing  any  land,  pending  a  plea, 
that  they  cannot  be  excused  by  a  consideration  of  kindred  or  affi- 
nity, and  they  are  within  the  meaning  of  the  statute  by  barely  mak- 
ing such  a  purchase,  whether  they  maintain  the  party  in  his  suit  or 
not ;  whereas  such  a  purchase  for  good  consideration  made  by  any 
other  person,  of  any  terre-tenant,  is  no  offence,  unless  it  appear  that 
he  diet  it  to  maintain  the  party,  (d) 

The  28  Edw.  1,  c  1 1,  reciting  that  the  King  had  theretofore  or-  Extended  by 
dained  by  statute  that  none  of  his  ministers  should  take  no  plea  for  a  ^  w"  ' 
maintenance,  by  which  statute  other  officers  were  not  bounden, 
enacts,  that  "  the  King  will  that  no  officer,  nor  any  other  (for  to 
have  part  of  the  thing  in  plea)  shall  not  take  upon  him  the  business 
that  is  in  suit;  nor  none  upon  any  such  covenant  shall  give  up  his 

2ht  to  another ;  and  if  any  do,  and  he  be  attainted  thereof,  the 
;er  shall  forfeit  unto  the  Song  so  much  of  his  lands  and  goods  as 
doth  amount  to  the  value  of  the  part  that  he  hath  purchased  for  such 
maintenance.  And  for  this  atteindre,  whosoever  will  shall  be  re- 
ceived to  sue  for  the  King  before  the  justices  before  whom  the  plea 
hanceth,  and  the  judgment  shall  be  given  by  them.  But  it  may 
not  be  understood  hereby,  that  any  person  shall  be  prohibit  to  have 
counsel  of  pleaders,  or  of  learned  men  in  the  law  tor  his  fee,  or  of 
his  parents  or  next  friends."  Upon  this  statute  it  seems  to  be 
agreed  that  champerty  in  any  action  at  law  is  within  it;  and  a  pur- 
chase of  land,  pending  a  suit  in  equity  concerning  it,  has  also  been 
holden  to  be  within  the  statute ;  also  a  lease  for  life  or  years,  or  a 
voluntary  gift  of  land,  pending  a  plea,  is  as  much  within  the  statute 

(a)  8ee  the  authorities  collected  in  1  (ft)  Id.  ibid. 

Hank.  P.  C.  c.  84,  s.  3,  •*  $eq.    Bac.  Ab.  (c)  2  Inst.  484, 485. 

tit.  Champerty.  (d)  I  Hawk.  P.  C.  c.  84,  s.  12, 
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as  a  purchase  for  money.  But  neither  a  conveyance  executed,  pend- 
ing a  plea,  in  pursuance  of  a  precedent  bargain,  nor  any  surrender 
by  a  lessee  to  his  lessor,  nor  any  conveyance  or  promise  thereof 
made  by  a  father  to  his  son,  or  by  any  ancestor  to  his  heir  apparent, 
nor  a  gift  of  land  in  suit,  after  the  end  of  it,  to  a  counsellor,  for  his 
fee  or  wages,  without  any  kind  of  precedent  bargain  relating  to  sucK 
gift,  are  within  the  meaning  of  the  statute,  (e)  A  bargain  by  a 
man,  who  has  evidence  in  his  own  possession  respecting  a  matter  in 
dispute  between  third  persons,  and  who  at  the  time  professes  to 
have  the  means  of  procuring  more  evidence,  to  purchase  from  one 
of  the  contending  parties  at  trie  price  of  the  evidence,  which  he  so 
possesses  or  can  procure,  an  eighth  part  or  share  of  the  sum  of 
money,  which  shall  be  recovered  by  means  of  the  production  of  that 
evidence,  is  an  illegal  agreement;  and  if  there  be  any  difference 
between  such  a  contract,  and  direct  champerty,  it  is  strongly 
against  the  legality  of  such  contract ;  as  besides  the  ordinary  objec- 
tion, that  a  stranger  to  the  controversy  has  acquired  an  interest  to 
carry  on  the  litigation  to  the  uttermost  extent,  by  every  influence 
and  means  in  his  power,  the  bargain  to  furnish  and  to  procure  evi- 
dence for  the  consideration  of  a  money  payment  in  proportion  to  the 
effect  produced  by  such  evidence,  has  a  direct  tendency  to  pervert 
the  course  of  justice.  (/)  So  where  a  bill  was  filed  for  the  purpose, 
amongst  other  things  of  declaring  an  agreement  void,  which  had 
been  made  by  a  seaman  for  the  safe  of  his  chance  of  prize  money  to 
his  prize  agents,  who  were  to  carry  on  the  suit,  Sir  Wt  Grant,  M.  R., 
expressed  an  opinion  that  the  agreement  was  void,  as  amounting  to 
champerty,  (g) 
Of  buying  or  3^  Another  species  of  maintenance  appears  to  be  the  offence  of 
tended  title,  buying  or  selling  a  pretended  title ;  of  which  it  is  said  in  the  books 
that  it  seems  to  be  a  high  offence  at  common  law,  as  plainly  tend- 
ing to  oppression,  for  a  man  to  buy  or  sell  at  an  under  rate  a  doubt- 
ful title  to  lands  known  to  be  disputed,  to  the  intent  that  the  buyer 
may  carry  on  the  suit,  which  the  seller  does  not  think  it  worth  his 
while  to  do.  And  it  seems  not  to  be  material  whether  the  title  be  good 
or  bad ;  or  whether  the  seller  were  in  possession  or  not,  unless  the 
possession  were  lawful  and  uncontested.  (A)  Offences  of  this  kind 
are  also  restrained  by  several  statutes.  The  1  Rich.  2,  c.  9,  enacts, 
that  no  gift  or  feoffment  of  lands  or  goods  in  debate  under  legal 
proceedings,  as  mentioned  in  the  statute,  shall  be  made;  and  that, 
if  made,  they  shall  be  holden  for  none  and  of  no  value,  (t)  And 
by  the  13  Edw.  1,  c.  49,  no  person  of  the  King's  house  shall  buy 
any  title  whilst  the  thing  is  in  dispute,  on  pain  of  both  the  buyer 
and  seller  being  punished  at  the  King's  pleasure.  There  is  also  a 
provision  of  the  32  Hen.  8,  c.  9,  that  no  one  shall  buy  or  sell,  or 
obtain  any  pretended  right  or  title  to  land,  unless  the  seller,  his 
ancestors,  or  they  by  whom  he  claims,  have  been  in  possession  of 
the  same,  or  of  the  reversion  or  remainder  thereof,  or  taken  the  rents 

(«)  Baa  Abr.  tit.  Champerty.  1  Hawk.  &  P.  193.   Potts*.  Sparrow,  6  C.  &  P.  749. 

P.  0.  c  84, 1. 1 4,  et  $eq.    But  with  respect  (g)  Stevens  0.  Bagwell,  1 5  Yes.  139. 

to  the  counsellor  it  is  said  that  H  seems  (A)  Bac.  Abr.  Maintenance  (E).  1  Hawk, 

dangerous  for  him  to  meddle  with  any  such  P.  C.  c  86,  s.  1,  Moore,  751.  Hob.  US. 

gift,  since  it  cannot  but  carry  with  it  a  Plowd.  80. 

strong  presumption  of  champerty.     2  Inst  (i)  But  as   between   the    feoffor   and 

664.  feoffee,  feoffments  of  this  kind  are  effectual. 

(/)  Stanley  r.  Jones, 7  Bing.  369.  5  M.  Co.  Lit  369. 
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or  profits  for  one  whole  year  before,  on  pain  that  both  seller  and 
buyer  shall  each  forfeit  the  value  of  such  land,  the  one-half  to  the 
King,  and  the  other  to  him  who  will  sue.  (J) 

The  offences  of  champerty  and  buying  of  titles,  laid  or  alleged  in  Place  of  trial 
any  declaration  or  information,  may  be  laid  in  any  county,  at  the  for  <Aamperty 
pleasure  of  the  informer,  (k)  tide*.UJmg  ° 

By  the  common  law  all  unlawful  maintainers  are  not  only  liable  Punishment  of 
to  render  damages  in  an  action  at  the  suit  of  the  party  grieved,  but  maintenance 
may  also  be  indicted  and  fined,  and  imprisoned,  &c. ;  and  it  seems  £*  comm011 
that  a  court  of  record  may  commit  a  man  for  an  act  of  maintenance 
in  the  face  of  the  Court  (J) 

Some  pains  and  penalties  are  also  attached  to  this  offence  by  By  statute, 
statute.  The  1  Rich  2,  c  4,  enacts,  that  no  person  whatsoever  shall 
take  or  sustain  any  quarrel  by  maintenance,  in  the  country  or  else- 
where, on  grievous  pain ;  that  is  to  say,  the  King's  counsellors  and 
n  officers,  on  a  pain  that  shall  be  ordained  by  the  King  himself 
ie  advice  of  the]  lords  of  this  realm ;  and  other  officers  of  the 
iting,  on  pain  to  lose  their  offices  and  to  be  imprisoned  and  ran- 
somed, &c. ;  and  all  other  persons,  on  pain  of  imprisonment  and 
ransom.  And  by  the  32  Hen.  8,  c.  9,  maintenance  is  subjected  to 
a  forfeiture  of  ten  pounds:  one  moiety  to  the  King,  and  the  other 
moiety  to  the  informer,  (*») 

(J)  Bat  the  statute  provides  that  any  Hawk.  P.  C.  c  86,  a.  7,  et  $eq . 
person,  being  in  lawful  possession  by  taking  (A)  31  Eliz.  c.  5,  a.  4.    1  Hawk.  P.  C. 

the  rents  and  profits 'may  J,buy  *  or  get  the  c.  84,  s.  20,  and  c  86,  s.  18. 
pretended  right  or  title  of  any  other  person  (/)  2  Roll.  Abr.  1 14.  2  Inst  208.  HetL 

to  the  same.    And  it  also  provides,  that  no  79.    1  Hawk.  P.  C.  c.  83,  s.  38.    Bac. 

person  shall  be  charged  with  these  penalties  Abr.  tit  Maintenance  (C). 
unless  sued  within  a  year  after  the  offence.  (m)  For  the  construction  of  these  statute* 

For  the  construction  of  this  statute,  see  1  see  1  Hawk.  P.  C  c  80,  s.  43,  et  $eq. 


182 


CHAPTER  THE  TWENTY-FIRST. 


OF  EMBRACERY,   AND  DISSUADING  A  WITNESS  FROM  GIVING 

EVIDENCE. 


Embracery — 
Corrupting  or 
influencing 
jurors. 


Howfarjus* 
tillable. 


Punishment  of 
embracery. 


Embracery  is  another  species  of  maintenance,  and  consists  in  such 
practices  as  tend  to  affect  the  administration  of  justice  by  impro- 
perly working  upon  the  minds  of  jurors.  It  seems  clear  that  any 
attempt  whatsoever  to  corrupt  or  influence,  or  instruct  a  jury  in  the 
cause  beforehand,  or  in  any  way  to  incline  them  to  be  more  favour- 
able to  the  one  side  than  to  the  other  by  money,  promises,  letters, 
threats,  or  persuasions,  except  only  by  the  strength  of  the  evidence 
and  the  arguments  of  the  counsel  m  open  Court,  at  the  trial  of  the 
cause,  is  a  proper  act  of  embracery,  whether  the  jurors  on  whom 
such  attempt  is  made  give  any  verdict  or  not,  or  whether  the  verdict 
given  be  true  or  false,  (a)  And  it  has  been  adjudged  that  the  bare 
giving  of  money  to  another,  to  be  distributed  among  jurors,  is  an 
offence  of  the  nature  of  embracery,  whether  any  of  it  be  afterwards 
actually  so  distributed  or  not  It  is  also  clear  that  it  is  as  criminal 
in  a  juror  as  in  any  other  person  to  endeavour  to  prevail  with  his 
companions  to  give  a  verdict  for  one  side  by  any  practices  what- 
soever; except  only  by  arguments  from  the  evidence  which  may 
have  been  produced,  and  exhortations  from  the  general  obligations 
of  conscience  to  give  a  true  verdict  And  there  can  be  no  doubt 
but  that  all  fraudulent  contrivances  whatsoever  to  secure  a  verdict 
are  high,  offences  of  this  nature ;  as  where  persons  by  indirect  means 
procure  themselves  or  others  to  be  sworn  on  a  tales  m  order  to  serve 
one  side,  (b) 

It  is  said  that  generally  the  giving  of  money  to  a  juror  after  the 
verdict,  without  any  precedent  contract  in  relation  to  it,  is  an  offence 
savouring  of  the  nature  of  embracery ;  but  this  does  not  apply  to  the 
reasonable  recompence  usually  allowed  to  jurors  for  their  expenses 
in  travelling,  (c) 

The  law  will  not  suffer  a  mere  stranger  so  much  as  to  labour  a 
juror  to  appear,  and  act  according  to  his  conscience :  but  it  seems 
clear  that  a  person  who  may  justify  any  other  act  of  maintenance,  (d) 
may  safely  labour  a  juror  to  appear  and  give  a  verdict  according  to 
his  conscience ;  but  that  no  other  person  can  justify  intermeddling 
so  far.  And  no  one  whatsoever  can  justify  the  labouring  a  juror  not 
to  appear,  (e) 

Offences  of  this  kind  subject  the  offender  to  be  indicted  and 


(a)  I  Hawk.  P.  C.  c  86,  s.  1,  5.  4  Blac. 
Com.  140. 

(b)  1   Hawk.  P.  C.  c.  85,  *.   4.    The 
King  v.  Opieand  others,  1  Saund.  301. 


(c)  1  Hawk.  P.  C.  c  85,  s.  3. 

(d)Antet  177,  etaeq. 

(e)  1  Hawk.  P.  C.  c.  85,  s.  6. 
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punished  by  fine  and  imprisonment  in  the  same  manner  as  all  other 
lands  of  unlawful  maintenance  do  by  the  common  law.  (/)  They 
are  also  restrained  by  statutes ;  the  5  Edw.  3,  c.  10,  enacting,  that 
any  juror  taking  of  the  one  party  or  the  other,  and  being  duly 
attainted,  shall  not  be  put  in  any  assizes,  juries,  or  inquests,  and 
shall  be  commanded  to  prison,  and  further  ransomed  at  the  King's 
will ;  and  the  34  Edw.  3,  c  8,  enacting,  that  a  juror  attainted  of 
such  oflence  shall  be  imprisoned  for  a  year.  The  38  Edw.  3,  c  12, 
enacts,  that  if  any  jurors,  sworn  in  assizes  and  other  inquests,  take 
anything,  and  be  thereof  attainted,  every  such  juror  shall  pay  ten 
times  as  much  as  he  hath  taken.  "  And  that  ail  the  embraceors  to 
bring  or  procure  such  inquest  in  the  country,  to  take  gain  or  profit, 
shall  be  punished  in  the  same  manner  and  form  as  the  jurors;  and 
if  the  juror  or  embraceor  so  attainted  have  not  whereof  to  make 
gree  in  the  manner  aforesaid,  he  shall  have  the  imprisonment  of  one 
year."  (g)  The  32  Hen.  8,  c  9,  enacts,  that  no  person  shall  embrace 
any  freeholders  or  jurors  upon  pain  of  forfeiting  ten  pounds,  half  to 
the  King,  and  hail  to  him  that  shall  sue  within  a  year. 

The  6  Geo.  4,  c.  50,  s.  62,  repeals  so  much  of  the  5  Edw.  3,  c  10,  Embracer!  an 
a  as  relates  to  the  punishment  of  a  corrupt  juror/'  and  so  much  of  con^t^ilP(u1 
the  34  Edw.  3,  c  8,  "as  directs  the  proceedings  against  jurors  taking  InTtad  im- 
a  reward  to  give  their  verdict  f  and  so  much  of  the  38  Edw.  3,  prisonment 
c  12,  "  as  ordains  the  penalty  on  corrupt  jurors  and  embracers," 
and  enacts  and  declares,  by  s.  61,  that  "notwithstanding  anything 
herein  contained,  every  person  who  shall  be  guilty  of  the  offence  of 
embracery,  and  every  juror  who  shall  wilfully  or  corruptly  consent 
thereto,  snail  and  may  be  respectively  proceeded  against  by  indict- 
ment or  information,  and  be  punished  by  fine  and  imprisonment,  in 
like  manner  as  every  such  person  might  have  been  before  the  pass- 
ing of  this  act" 

All  who  endeavour  to  stifle  the  truth,  and  prevent  the  due  «x-  Dissuading  a 
ecution  of  justice,  are  highly  punishable ;  and  therefore  the  dissuad-  wjtn€i8  &?* 
ing  or  endeavouring  to  dissuade  a  witness  from  giving  evidence  §2^* 
against  a  person  indicted  is  an  offence  at  common  law,  though  the 
persuasion  should  not  succeed.  (A) 

(/)  Id.  a.  7.   4  Bl.  Com.  140.  And  see  an  indictment  for  dissuading  a 

(?)  Upon   the    construction    of,  these  witness  from   giving  evidence  against    a 

statutes,  see  1  Hawk.  P.  C.  c  85,  s.  11,  person  indicted,  2  Chit  Crim.  L.  235 ;  and 

«y.  an  indictment  for  a  conspiracy  to  prevent  a 

(A)  1  Hawk.  P.  C.  c.  21,  a.  15.     Rex  v.  witness  from  giving  evidence,  Rex  v.  Ste- 

Lawley,  2  8tr.   904.    See  as  to  mere  at-  venton  and  others,  2  East,  R.  362.    And 

tempts  to  commit  crimes,  ants,  p.  46,  47.  see  Rex  c.  Edwards,  pott,  Book  Y.  Chap.  L 
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CHAPTER  THE  TWENTY-SECOND, 

OF   BARRATRY,   AND  OF  SUING  IN  THE  NAME  OF  A  FICTITIOUS 

PLAINTIFF. 


Definition  of 
barratry. 


What  persom 
may  commit 
the  offence. 


Indictment 
and  proceed* 
ingi. 


A  barrator  is  defined  to  be  a  common  mover,  exciter,  or  main- 
tained of  suits  or  quarrels,  in  courts  of  record,  or  other  courts,  as 
the  county  court,  and  the  like ;  or  in  the  country,  by  taking  and 
keeping  possession  of  lands  in  controversy,  by  all  kinds  of  disturb- 
ance of  the  peace,  or  by  spreading  false  rumours  and  calumnies 
whereby  discord  and  disquiet  may  grow  among  neighbours,  (a)  But 
one  act  of  this  description  will  not  make  any  one  a  barrator,  as  it  is 
necessary  in  an  indictment  for  this  offence  to  charge  the  defendant 
with  being  a  common  barrator,  which  is  a  term  of  art  appropriated 
by  law  to  this  crime,  (b)  It  has  been  holden,  that  a  man  shall  not 
be  adjudged  a  barrator  in  respect  of  any  number  of  false  actions 
brought  by  him  in  his  own  right :  (c)  but  this  is  doubted,  in  case 
such  actions  be  merely  groundless  and  vexatious,  without  any 
manner  of  colour,  and  brought  only  with  a  design  to  oppress  the 
defendants,  (d) 

An  attorney  cannot  be  deemed  a  barrator  in  respect  of  his  main- 
taining another  in  a  groundless  action,  to  the  commencing  whereof 
he  was  in  no  way  privy,  (e)  And  it  seems  to  have  been  holden  that 
a,  feme  covert  cannot  be  indicted  as  a  common  barrator:  (/)  but  this 
opinion  is  considered  as  questionable,  (g) 

In  an  indictment  for  this  offence  it  seems  to  be  unnecessary  to 
allege  it  to  have  been  committed  at  any  certain  place ;  because, 
from  the  nature  of  the  crime,  consisting  in  the  repetition  of  several 
acts,  it  must  be  intended  to  have  happened  in  several  places ;  where- 
fore it  is  said  that  the  trial  ought  to  be  by  a  jury  from  the  body  of 
the  county.  (A)  As  the  indictment  may  be  in  a  general  form,  stating 
the  defendant  to  be  a  common  barrator,  without  showing  any  parti- 
cular facts,  it  is  clearly  settled  that  the  prosecutor  must,  before  the 
trial,  give  the  defendant  a  note  of  the  particular  acts  of  barratry 
which  he  intends  to  prove  against  him ;  and  that,  if  he  omit  to  do 
so,  the  Court  will  not  suffer  him  to  proceed  in  the  trial  of  the 


(a)  Rex  v.  Urlyn,  2  Saund.  308,  note 
(1)  1  Hawk.  P.  C.  c  81,  s.  1,  2.  Co. 
Lit.  368.  8  Rep.  36.  Barrator  is  said  to 
be  a  forensic  term  taken  from  the  Normans. 
The  Islandic  and  Scandinavian  baratta, 
the  Anglo-Norman  baret,  and  the  Italian 
baratta,  are  all  words  signifying  a  quarrel 
or  contention.  See  the  notes  to  Bac  Abr. 
tit.  Barratry  (A.). 

(6)  8  Co  <?6.    Rex  v.  Hardwicke,  1  Sid. 


282.  Res;,  v.  Hannon,  6  Mod.  311. 

(c)  Roll.  Abr.  356. 

(<Q  1  Hawk.  P.  C.  c  81,  s.  3. 

(«)  1  Hawk.  P.  C.  c  81,  s.  4. 

(/)  Bac.  Abr.  tit.  Baron  and  Feme  (G  ) 
in  the  notes,  citing  Roll  Rep.  39. 

(<?)  1  Hawk.  P.  C.  c.  81,  s.  6. 

(A)  Parcel's  case,  Cro.  Elii.  195.  1 
Hawk.  P.  C.  c  81,  s.  11.  Bac.  Abr. 
tit.  Barratry  (B). 
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indictment  (»")  And  the  prosecutor  will  be  confined  to  his  note  of 
particulars ;  and  will  not  be  at  liberty  to  give  evidence  of  any  other 
acts  of  barratry  than  those  which  are  therein  stated,  (A) 

It  has  been  adjudged  that  justices  of  peace,  as  such,  have,  by 
virtue  of  the  commission  of  the  peace,  authority  to  inquire  and  hear 
this  offence,  without  any  special  commission  of  oyer  and  ter- 
miner. (I) 

The  punishment  for  this  offence  in  common  persons  is  by  fine 
and  imprisonment,  and  binding  them  to  their  good  behaviour;  and 
in  persons  of  any  profession  relating  to  the  law,  a  further  punish- 
ment by  being  disabled  to  practise  for  the  future,  (m)  And  it  may 
be  observed,  that  by  12  Geo.  1,  c  29,  s.  4,  if  any  person  convicted 
of  common  barratry  shall  practise  as  an  attorney,  solicitor,  or  agent, 
in  any  suit  or  action  in  England,  the  judge  or  judges  of  the  Court 
where  such  suit  or  action  shall  be  brought  shall,  upon  complaint  or 
information,  examine  the  matter  in  a  summary  way  in  open  Court; 
and,  if  it  shall  appear  that  the  person  complained  of  has  offended, 
snail  cause  such  offender  to  be  transported  for  seven  years,  (n) 

In  this  place  may  be  mentioned  another  offence  of  equal  malig- 
nity and  audaciousness ;  that  of  suing  another  in  the  name  of  a  ficti- 
tious plaintiff;  either  one  not  in  being  at  all,  or  one  who  is  ignorant 
of  the  suit  This  offence,  if  committed  in  any  of  the  King's  superior 
Courts,  is  left,  as  a  high  contempt,  to  be  punished  at  their  discre- 
tion :  but  in  Courts  of  a  lower  degree,  wnere  the  crime  is  equally 
pernicious,  but  the  authority  of  the  judges  not  equally  extensive,  it 
is  directed  by  the  8  Eliz.  c.  2,  s.  4,  to  be  punished  by  six  months' 
imprisonment,  and  treble  damages  to  the  party  injured,  (o) 
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Trial  may  be 
before  justices 
of  the  peace. 


Punishment 


Of  suing  in  the 
name  of  a  ficti- 
tious plaintiff. 


(0  Rex  v.  Grove,  5  Hod.  18.  J' Anson  e. 
Stuart,  1  T.  R,  718,  per  Buller,  J.  And  per 
Heath,  J.,  in  Rex  v.  Wylie  and  another,  1 
New  R.  96. 

(*)  Goddard  v.  Smith,  6  Mod.  262. 

(/)  Barnes  v.  Constantine,  Yelv.  46. 
Cro.  Jac.  32.  &  C.  recognised  in  Bushy 
«.  Watson,  2  Blac.  R.  1050.  See  Rex  v. 
Urlyn,  2  8aund.  308,  note  (1 ).    In  Hawk. 


P.  C.  c.  81,  s.  8,  there  is  a  9*ore  to  this  point, 
as  having  been  ruled  differently  in  Kolle's 
Reports. 

(m)  34  Edw.  3,  c.  1.  1  Hawk.  P.  C. 
c.  81,  s.  14.  Bac.  Abr.ttt.  Barratry  (C). 
4  Blac.  Com.  134. 

(*)  This  act  was  revived  and  made  per. 
petual  by  21  Geo.  2,  c.  3. 

(o)  4  Blac.  Com.  134. 
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CHAPTER  THE  TWENTY-THIRD. 

OF  BIGAMY. 

The  offence  of  having  a  plurality  of  wives  at  the  same  time  is 
more  correctly  denominated  polygamy  :  but,  the  name  bigamy  hav- 
ing been  more  frequently  given  to  it  in  legal  proceedings,  it  may 
perhaps  be  a  means  of  more  ready  reference  to  treat  of  the  offence 
under  the  latter  title,  (a)  Originally  this  offence  was  considered  as 
of  ecclesiastical  cognizance  only ;  and  though  the  4  Ed.  1,  stat  3, 
c  5,  treated  it  as  a  capital  crime,  it  appears  still  to  have  been  left  of 
doubtful  temporal  cognizance,  until  the  1  Jac.  1,  c  11,  declared  that 
such  offence  should  be  felony. 

The  provisions  of  this  statute  were  in  several  respects  defective* 
A  person  whose  consort  had  been  abroad  for  seven  years,  though 
known  to  be  living,  might  have  married  again  with  impunity.  And 
so  might  a  person  who  was  only  divorced  a  mensd  et  thoro*  The 
9  Geo.  4,  c.  31,  therefore  repeals  the  statute  of  James,  and  by  s.  22, 

9  Geo.  4,c.       enacts,  "that  if  any  person,  being  married,  shall  marry  any  other 

ftnmT**  person  during  the  life  of  the  former  husband  or  wife,  whether  the 
second  marriage  shall  have  taken  place  in  England  or  elsewhere, 
every  such  offender,  and  every  person  counselling,  aiding,  or  abett- 
ing such  offender,  shall  be  guilty  of  felony,  ana  being  convicted 
thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  the  term 
of  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in 
the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding 

Venue,  two  years ;  (oj  and  anv  such  offence  may  be  dealt  with,  inquired  of, 

tried,  determined,  ana  punished  in  the  county  where  the  offender 
shall  be  apprehended,  or  be  in  custody,  as  if  the  offence  had  been 

Exceptions.  actually  committed  in  that  county ;  provided  always,  that  nothing 
herein  contained  shall  extend  to  any  second  marriage  contracted  out 
of  England  by  any  other  than  a  subject  of  his  Majesty,  or  to  any 
person  marrying  a  second  time  whose  husband  or  wife  shall  have 
been  continually  absent  from  such  person  for  the  space  of  seven 
years  then  last  past,  and  shall  not  have  been  known  by  such  person 
to  be  living  within  that  time,  or  shall  extend  to  anv  person  who  at 
the  time  of  such  second  marriage  shall  have  been  divorced  from  the 
bond  of  the  first  marriage,  or  to  any  person  whose  former  marriage 
shall  have  been  declared  void  by  the  sentence  of  any  Court  of  com- 
petent jurisdiction."    The  statute  of  James  is  however  still  in  force 

(a)  Bigamy,  in  its  proper  signification,  one  after  the  death  of  the  other ;  or  in 

is  said  to  mean  only  being  twice  married,  once  marrying  a  widow.   4  Blac.  Com. 

and  not  having  a  plurality  of  wives  at  once.  163,  note  b.     And    see  Bae.   Abr.  tit . 

According  to  the  canonists,  bigamy  con-  Bigamy,  in  the  notes. 


in  marrying  two  virgins  successively,         (6)  See  as  to  accessories,  po*  p.  319. 
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with  respect  to  offences  committed  before  or  upon  the  last  day  of 
June,  1828. 

It  was  held  under  the  1  Jac.  1,  that  if  a  woman  married  a  hus-  Construction  of 
band  in  Ireland,  and  afterwards,  such  husband  still  living,  married  fj^jf*  ° 
another  husband  in  England,  it  was  within  the  act  But  that  if  she 
married  a  husband  in  England,  and  afterwards,  such  husband  still 
living,  married  another  husband  in  Ireland,  it  was  not  within  the 
act :  on  the  ground  that  the  second  marriage,  which  alone  consti- 
tuted the  offence,  was  a  feet  done  within  another  jurisdiction ;  and, 
though  inquirable  here  for  some  purposes,  like  all  transitory  acts,  was 
not  cognisable  as  a  crime  by  the  rule  of  the  common  law;  (c)  but 
the  9  Geo.  4,  makes  the  second  marriage  whether  "in  England  or 
elsewhere,"  bigamy.  In  another  case  it  was  ruled,  that  if  A.  takes 
B.  to  husband  in  Holland,  and  then,  in  Holland,  takes  C.  to  hus- 
band living  B.,  and  then  B.  dies,  and  then  A.  living  C.  marries  D., 
this  is  not  marrying  a  second  husband,  the  former  being  alive ;  the 
marriage  to  C.  living  B.  being  simply  void.  But  if  B.  had  been 
living,  it  would  have  been  felony  to  have  married  D.  in  England.  (<J) 

The  proviso  in  the  new  statute  contains  exceptions  in  respect  of  5*^?ona1,t 
four  cases,  in  which  a  second  marriage  is  no  felony  within  the  statute.  I^noum5" 
The  Jtr*t  exception  is  that  the  statute  shall  not  extend  "  to  any  second  England  by 
marriage  contracted  out  of  England  by  any  other  than  a  subject  of  *»CT  **» .**- 
his  Majesty."  The  second  exception  is  that  it  shall  not  extend  to  "  any  £55^ 
person  marrying  a  second  time,  whose  husband  or  wife  shall  have  2d.  Where 
teen  continually  absent  from  such  person  for  the  space  of  seven  h^*j?*2?[ 
years  then  last  past,  and  shall  not  have  been  known  by  such  person  JJJ^  for 
to  be  living  within  that  time."    Here,  by  the  express  words  of  the  seven  jean, 
clause,  the  party  marrying  again  must  have  no  Knowledge  of  the  •**  not  known 
former  husband  or  wife  being  alive;  and  it  does  away  with  the        e  TU*' 
absurd  construction  put  upon  the  first  exception  in  the  1  Jac.  1,  that 
if  the  husband  or  wife  were  abroad  for  seven  years,  it  was  no  offence, 
though  the  party  remaining  in  England  knew  that  the  other  was 
living.  (*)    But  the  obligation  of  a  party  to  use  reasonable  diligence 
to  inform  himself  of  the  feet,  and  the  question  whether  if  he  neglect 
or  refuse  to  avail  himself  of  palpable  means  of  acquiring  such 
information,  he  will  stand  excused,  are  points  which  do  not  appear 
to  be  settled.  (/)    The  third  exception  provides  that  the  act  shall  3d.  Divorce, 
not  extend  "  to  any  person  who  at  the  time  of  such  second  marriage,  ^J*?^ 
shall  have  been  divorced  from  the  bond  of  the  first  marriage."    A 
divorce,  therefore,  a  mensd  et  thoro,  which  was  held  sufficient  under 
the  1  Jac.  1,  (a)  is  now  no  longer  an  exception.     It  was  held  under 
the  1  Jac.  1,  that  if  there  be  a  divorce  a  vinculo  matrimonii,  and  an 
appeal  by  one  of  the  parties,  though  this  suspends  the  sentence,  and 
may  possibly  repeal  it,  yet  a  marriage -pending  that  appeal  will  be 
aided  by  the  exception.  (A)    In  a  case  upon  the  1  Jac.  1,  the  ques- 


(c)  1  Hale,  692.  693.  I  East,  P.  C.  c. 
12,  s.  2,  p.  465. 

(J)  Lady  Madison's  case,  1  Hale,  693. 

(O  1  Hale,  693.  3  Inst.  88.  4  Blac 
Com.  1 64.  This  is  remarked  upon  as  an 
extraordinary  provision  in  1  East,  P.  C.  c. 
12,8.  3,  p.  466. 

(f)  See  1  East,  P.  C.  c,  12,  s.  4,  p.  467, 
where  Mr.  East  says,  that  they  are  oues- 
tions  which  he  does  not  find  any  where 
touched  upon  ;  hut  which  seem  worthy  of 


mature  consideration. 

O)  1  Hale,  694.  3  Inst.  89.  1  Hawk. 
P.  C.  c.  42,  s.  5.  4  Blac.  Com.  164. 
Middleton's  case,  Old  Bailey,  14  Car.  2. 
KeL  27.  And  see  1  East,  P.  C.  c.  12,  s. 
6,  p.  467. 

(A)  3  Inst.  89.  I  Hale,  694,  citing  Co. 
P.  C.  c.  27.  p.  89,  and  stating  further  that 
if  the  sentence  of  divorce  be  repealed,  a 
marriage  afterwards  is  not  aided  by  die 
exception,  though  there  was  once  a  divorce. 
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tion  arose,  whether  a  divorce  by  the  commissary  or  consistorial 
court  of  Scotland  would  operate  so  as  to  excuse  a  person,  who,  hav- 
ing been  married  in  England,  had  been  divorced  by  that  Court,  and 
had  then  married  again  in  England,  from  the  penalties  of  bigamy. 
And,  from  the  decision  of  the  Judges,  it  appears,  that,  if  the  first 
marriage  has  taken  place  in  England,  it  will  not  be  a  defence  to 
prove  a  divorce  a  vinculo  matrimonii  before  the  second  marriage,  if 
such  divorce  were  out  of  England ;  unless  the  divorce  were  upon  a 
ground,  which,  by  the  law  of  England,  would  warrant  such  a 
divorce :  the  divorces  and  sentences  referred  to  in  the  third  section 
of  the  1  Jac  1,  being  divorces  and  sentences  of  the  ecclesiastical 
courts  within  the  limits  to  which  that  statute  applies.    The  prisoner 
was  indicted  for  bigamy:  both  his  marriages  were  in  England;  but 
before  his  second  marriage  his  wife  had  obtained  a  divorce  a  vinculo 
from  him,  in  the  commissary  court  of  Scotland.     It  appeared  that 
he  took  his  wife  into  Scotland,  that  she  might  be  induced  to  institute 
a  suit  against  him  there ;  and  that  he  cohabited  with  a  prostitute 
there,  for  the  very  purpose  of  irritating  his  wife,  and  furnishing 
ground  for  the  divorce.     A  case  being  reserved  and  argued,  the 
judges  were  unanimous,  that  no  sentence  or  act  of  any  foreign 
country  or  state  could  dissolve  an  English  marriage  a  vinculo  for 
grounds  on  which  it  was  not  liable  to  be  dissolved  a  vinculo  in 
England ;  and  that  no  divorce  of  an  ecclesiastical  court  was  within 
the  exception  in  the  third  section  of  the  statute,  unless  it  was  the 
divorce  of  a  court  within  the  limits  to  which  this  statute  extends,  (i) 
The  judges  gave  no  opinion  upon  the  husband's  conduct,  in  drawing 
on  his  wife  to  sue  for  the  divorce,  because  the  jury  had  not  found 
4th,  Marriage    fc^  ( -\    j^e  f^rth  exception  is  that  the  act  shall  not  extend  « to 

declared  void  •"  ,    J     r  r  i_ni_  t  jij-j 

by  Court  of  ^J  person  whose  former  marriage  shall  nave  been  declared  void 
by  tne  sentence  of  any  court  of  competent  jurisdiction.''  It  was 
resolved,  upon  the  1  Jac.  1,  by  all  the  judges,  that  a  sentence  of  the 
spiritual  court  against  a  marriage,  in  a  suit  of  jactitation  of  marriage, 
is  not  conclusive  evidence,  so  as  to  stop  the  counsel  for  the  crown 
from  proving  the  marriage;  the  sentence  having  decided  on  the 
invalidity  of  the  marriage  only  collaterally,  and  not  directly.  And 
further,  admitting  such  sentence  to  be  conclusive,  yet  that  the  coun- 
sellor the  crown  may  avoid  the  effect  of  such  sentence,  by  proving 
it  to  have  been  obtained  by  fraud  or  collusion,  (A)  There  is  no 
exception  in  the  new  act  where  marriages  are  within  the  age  of 
consent  (I) 


competent 
jurisdiction. 


(t)  It  seems  to  admit  of  some  doubt 
whether  this  case  be  any  authority  upon 
the  present  act  The  words  of  the  1  Jac 
1,  c.  11,  were  "  divorced  by  any  sentence 
in  the  Ecclesiastical  Court."  The  words  in 
the  9  Geo.  4,  c.  31  are,  "  divorced  from 
the  bond  of  the  first  marriage."  These 
words  are  so  much  more  general,  that  H 
may  be  contended  that  they  except  every 
case  where  according  to  tne  laws  of  the 
country  where  the  divorce  takes  place, 
there  is  a  legal  divorce  a  vinculo  matrimonii  t 
and  the  words  "  any  court  of  competent 
jurisdiction"  in  the  next  clause,  instead  of 
the  words  "the  Ecclesiastical  Court,"  in 
the  1  Jac  1,  c  11,  seem  to  favour  this 
view  of  the  exception.   C.  S.  G. 

(J)  Rex  «.  Lolley,  December,   1812. 


Ma  Bayley,  J.,  and  Buss.  &  Rv.  237. 
This  case  is  referred  to  by  the  Lord  Chan, 
cellor,  and  also  by  Mr.  Brougham,  in 
Tovey  v.  Lindsay,  1  Dow's  Rep.  117. 
And  see  5  Ev.  ColL  Stat.  343,  note  (4). 
Upon  the  important  subject  of  the  dissolu- 
tion of  marriages,  celebrated  under  the 
English  law,  by  the  consistorial  court  of 
Scotland,  see  a  publication  of  Reports  of 
some  Decisions  of  that  Court,  by  James 
Fergusson,  Esq.,  Advocate,  one  of  the 
Judges. 

(A)  Duchess  of  Kingston's  case,  Dom. 
Proc  16  Geo.  3.  11  St.  Tri.  262.  1 
Leach,  146.    1  Hawk.  P.  C.c  42,  s.  11. 

(0  See  Rex  v.  Birmingham,  8  B.  &  C. 
29,/wrf,  p.  211. 
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It  may  be  observed,  that  if  a  person  marrying  again  come  within 
the  second  of  these  exceptions,  though  the  second  marriage  is  not 
felony,  yet,  as  before  the  statute,  it  is  null  and  void,  and  the  parties 
will  be  subject  to  the  censures  and  punishment  of  the  ecclesiastical 
courts.  (I) 

The  9  Geo.  4,  c  31,  s.  22  provides,  that  the  offender  may  be  tried  Triil  in*  the 
in  the  county  where  he  shall  be  "  apprehended  or  be  in  custody."  SJ™^?^. 
But  the  provision  of  the  statute  is  only  cumulative,  and  the  party  prebended,  or" 
may  be  indicted  where  the  second  marriage  was,  though  he  be  never  m  custody, 
apprehended,  and  so  may  be  outlawed,  for  in  general  where  a  statute 
creating  a  new  felony  directs  that  the  offender  may  be  tried  in  the 
county  in  which  he  is  apprehended,  but  contains  no  negative  words, 
he  may  be  tried  in  that  county  in  which  the  offence  was  com- 
mitted, (m) 

It  was  neld,  on  the  1  Jac.  1,  which  had  only  the  word  "  appre- 
hended," that  where  the  prisoner,  having  been  apprehended  for 
another  offence,  is  detained  in  the  same  county  tor  bigamy,  the 
detainer  is  such  an  apprehension  as  will  warrant  the  indicting  him 
in  that  county.  The  prisoner  was  taken  up  in  Worcestershire  for 
a  larceny ;  and,  whilst  in  the  house  of  correction  for  that  offence, 
a  bill  for  bigamy  was  found  against  him,  which  came  on  to  be  tried 
at  the  assizes  for  that  county ;  the  second  marriage  was  not  in  Wor- 
cestershire. The  judges  were  of  opinion  that  as  the  prisoner  was 
in  custody  on  a  criminal  charge,  he  was  liable  to  be  tried  where  he 
was  imprisoned.  (»)  Where  the  indictment  is  preferred  in  a  county 
not  where  the  second  marriage  was,  but  where  the  prisoner  was 
apprehended  or  in  custody,  it  must  expressly  state  that  fact,  (o) 

A  first  marriage  de  facto,  subsisting  in  fact  at  the  time  of  the  Of  the  first 
second  marriage,  was  sufficient  to  bring  a  case  within  the  1  Jac  1,  mamaSe- 
though  such  first  marriage  were  voidable  by  reason  of  consanguinity, 
affinity,  or  the  like ;  for  it  was  a  marriage  in  judgment  of  law  until  it 
was  avoided,  (p)  And  now  by  the  5  &  6  Wm.  4,  c  54,  s.  1,  all  marriages 
celebrated  before  the  31st  of  August,  1835,  between  persons  being 
within  the  prohibited  degrees  of  affinity,  shall  not  be  annulled  for 
that  cause  by  any  sentence  of  the  ecclesiastical  court,  unless 
pronounced  in  a  suit  depending  on  the  31st  of  August,  1835,  provided 
that  nothing  hereinbefore  contained  shall  affect  marriages  between 

Sersons  being  within  the  prohibited  degrees  of  consanguinity  ;  and 
y  sec.  2,  au  marriages  celebrated  after  the  said  31st  of  August, 
between  persons  within  the  prohibited  degrees  of  consanguinity 
or  affinity  shall  be  absolutely  null  and  void  to  all  intents  and 
purposes  whatsoever.  So  that  it  should  seem  that  where  a  marriage 
now  takes  place  within  the  prohibited  degrees  of  consanguinity 
or  affinity,  as  such  marriage  is  wholly  void,  a  second  marriage  will 
not  amount  to  the  crime  of  bigamy.  But  it  has  been  ruled  that 
though  a  lawful  canonical  marriage  need  not  be  proved,  yet  a  mar- 
riage in  feet  (whether  regular  or  not)  must  be  shewn;  (a)  which  it 
seems  must  be  understood  where  there  is  vrimd  facie  evidence  of  a 


i 


primdfc 

/)  4  Blac.  Com.  164,  note  (3).  407.     See  Rex  v.  Treharne,  R.   &   M. 

'»)  1  Hale,  694.    3  Inst  87.     Starkie,  C.  C.  R.  298. 
11.  (p)  3  Inst.  88. 

(»)  Rex  v.    Gordon,   Mich.  T.  1803,  (?)   By   Denison,  J.,  on  the   Norfolk 

Rub.  &  Ry.  48.    See  Lord  Digby's  case,  circuit,  referred  to  by  the  Court  in  Morris 

Hurt.  131.  v.  Miller,  1  Blac.  R.  632. 

(o)  Rex  v.  Fraser,  R.  &  M.  C.  C.  R. 
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lawful  marriage,  (r)  Where  the  first  marriage,  which  was  with 
a  Roman  Catholic  woman,  was  by  a  Romish  priest  in  England,  not 
according  to  the  ritual  of  the  church  of  England,  and  the  ceremony 
was  performed  in  Latin,  which  the  witnesses  did  not  understand,  and 
could  not  therefore  swear  that  the  ceremony  of  marriage  according 
to  the  church  of  Rome  was  read ;  it  was  directed  that  the  defendant 
should  be  acquitted.  (*)  Willes,  C.  J.,  who  tried  him  seemed  to  be 
of  opinion  that  a  marriage  by  a  priest  of  the  church  of  Rome  was  a 
good  marriage,  (t)  if  the  ceremony  according  to  that  church  could  be 
proved ;  namely,  the  words  of  the  contracting  part  of  it 

The  former  marriage  act,  26  Geo.  2,  c.  33,  required  all  marriages 
to  be  by  banns  or  license :  and  declared  tnat  all  marriages 
solemnized  in  any  other  place  than  a  church  or  public  chapel 
(unless  by  special  license),  or  solemnized  without  publication  of 
banns  or  license,  should  be  null  and  void  to  all  intents  and  purposes. 
It  contained  also  special  provisions  as  to  the  publication  of  bantu  ; 
and,  as  to  marriages  by  license,  it  provided  that  all  such  marriages, 
where  either  of  die  parties,  not  being  a  widower  or  widow,  was 
under  the  age  of  twenty-one  years,  had  without  the  consent  of  the 
lather  of  such  of  the  parties  so  under  age  (if  then  living)  first 
had  and  obtained ;  or  if  dead,  of  the  guardian  or  guardians  of  the 
person  of  the  party  so  under  age,  lawfully  appointed,  or  one  of  them ; 
and  in  case  there  was  no  such  guardian  or  guardians,  then  of 
the  mother  (if  living  and  unmarried) ;  or  if  there  was  no  mother 
living  and  unmarried,  then  of  a  guardian  or  guardians  of  the  person 
appointed  by  the  Court  of  Chancery ;  should  be  absolutely  null  and 
void  to  all  intents  and  purposes  whatsoever.  («)  But  these  provisions 
as  to  marriages  by  license  were  repealed  as  to  any  marriages  there- 
after to  be  solemnized  by  3  Geo.  4,  c  75,  s.  1,  which  passed  on  the 
22d  of  July,  1822,  and  came  into  operation  on  the  1st  of  September 
following :  and  it  was  further  enacted,  that  in  all  cases  of  marriage 
solemnized  by  license  before  the  passing  of  this  act  of  3  Geo.  4, 
without  any  such  consent,  and  where  the  parties  had  continued  to 
live  together  as  husband  and  wife  till  the  death  of  one  of  them,  or 
till  the  passing  of  the  act,  or  had  only  discontinued  their  cohabitation 
for  the  purpose,  or  during  the  pending  of  any  proceedings  touching 
the  validity  of  such  marriage,  such  marriage,  if  not  otherwise  invalid, 
should  be  deemed  good  and  valid  to  all  intents  and  purposes.  (t>) 


(r)  Rex  v.  Brampton,  10  East,  287, 
note  (6). 

(«)  Lyon's  case,  Old  Bailey,  1738.  1 
East,  P.  C.  c.  12,  s.  10,  p.  469,  citing 
Serjeant  Forater's  MS. 

(0  To  this  Mr.  East  (id.  ibid.)  subjoins 
a  quart,  and  says  that  it  must  at  least  be 
understood  of  the  marriage  of  persons  of 
that  communion. 

(«)  Sec.  11.  By  sec.  12  provision  was 
made  for  a  petition  to  the  Lora  Chancellor, 
Ac.,  where  the  guardians  or  mother  were 
not  in  a  situation  to  consent,  or  to  refuse 
to  consent  By  sec.  4  licenses  were  to  be 
granted  to  solemnize  matrimony  in  the 
church  or  chapel  of  such  parish  only,  where 
one  of  the  parties  had  resided  for  four 
weeks  before.  But  by  sec.  10  proof  of  the 
actual  dwelling  in  the  parishes,  &c,  where 
a  marriage  was  by  banns,  or  of  the  usual 


place  of  abode  of  one  of  the  parties,  where 
a  marriage  was  by  license,  was  made  unne- 
cessary after  the  solemniiation  of  the  mar- 
riage,  and  evidence  was  not  to  be  received 
in  either  of  these  cases  to  prove  the  con- 
trary, in  any  suit  touching  the  validity  of 
the  marriage. 

0}  3  Geo.  4,  c.  75,  s.  2.  Sec  3  pro- 
vided that  the  act  should  not  render  valid 
any  marriage  declared  invalid  by  any 
court  of  competent  jurisdiction  before  the 
passing  of  the  act ;  nor  any  marriage  where 
either  party  should  at  any  time  afterwards, 
during  the  life  of  the  other  party,  have 
lawfully  intermarried  with  any  other  per- 
son. Nor  (by  s.  4)  any  marriage,  the  in- 
validity of  which  had  been  established 
before  the  passing  of  the  act,  upon  the  trial 
of  any  issue  touching  its  validity,  or  touch- 
ing the  legitimacy  of  any  person  alleged  to 
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A  pauper,  not  being  a  widow,  and  being  under  age,  was  mar* 
ried  by  license  in  1808,  without  the  consent  of  her  father,  who 
was  then  living;  and  continued  to  live  with  her  husband  till  1825, 
when  she  married  another  man,  her  first  husband  being  still  alive ;  it 
was  held  that  the  first  marriage  was  rendered  valid  by  3  Geo.  4,  c. 
75,  s.  2,  because  the  parties  had  lived  together  till  that  act  passed, 
and  was  not  rendered  invalid  by  the  pauper's  subsequent  marriage 
to  another  person,  (w) 

A  prisoner  was  married  on  the  30th  of  August,  1822,  by 
license,  and  without  the  consent  of  either  of  her  parents,  she  being 
between  sixteen  and  seventeen  years  of  age;  it  was  held,  on  a  case 
reserved,  that  the  marriage  was  valid,  for  under  the  3  Geo.  4,  c.  75, 
which  passed  on  the  22d  of  July,  1822,  the  26  Geo.  2,  c.  33,  s.  11, 
had  ceased  to  operate,  and  the  provisions  as  to  marriages  by  licenses 
in  the  3  Geo.  4,  c.  75,  did  not  come  into  force  till  the  1st  of 
September  following,  (x) 

This  act  of  3  Geo.  4,  contained  also  enactments  as  to  the 
granting  of  licenses,  the  consent  of  parents  and  guardians,  and  the 
publication  of  banns,  which  have  been  repealed  by  the  4  Geo.  4, 
c.  17,  which  enacted,  that  licenses  should  and  might  be  granted 
by  the  same  persons,  and  in  the  same  manner  and  form,  and, 
in  the  case  of  minors,  with  the  same  consent,  and  banns  be 
published  in  the  same  manner  and  form,  as  licenses  and  banns 
were  respectively  regulated  by  the  26  Geo.  2,  c.  33 ;  and  enacted 
also  (by  sec  2)  that  all  marriages  which  had  been  or  should 
be  solemnized  under  licenses  granted,  or  banns  published,  conform- 
ably to  the  provisions  of  the  3  Geo.  4,  c  75,  should  be  good 
ana  valid;  and  that  no  marriage  solemnized  under  any  license 
granted  in  the  form  or  manner  prescribed,  by  either  the  26  Geo.  2, 
c  33,  or  the  3  Geo.  4,  c.  75,  should  be  deemed  invalid  on  account 
of  want  of  consent  of  any  parent  or  guardian.  The  old  marriage  act 
was  then  in  a  great  measure  revived,  though  only  for  a  short  period, 
as  will  be  presently  seen.  The  statute  4  Geo.  4,  c.  5,  was  passed  to 
render  valid  certain  marriages  which  had  been  solemnized  by 
licenses  granted  through  error,  after  the  passing  of  the  3  Geo.  4,  c. 
75,  by  or  in  the  name  of  bodies  corporate  or  persons  their  officers  or 
surrogates,  other  than  the  archbishops  of  Canterbury  and  York,  and 
the  bishops  within  their  respective  dioceses,  who  were  alone 
authorized  to  grant  such  licenses  by  the  3  Geo.  4,  c  75  ;  but  this 
provision  of  the  4  Geo.  4,  c.  5,  applies  only  to  marriages  solemnized 


be  the  descendant  of  the  parties  to  such 
marriage.  Nor  (by  s.  5)  any  marriage  the 
validity  of  which,  or  the  legitimacy  of  any 
person  alleged  to  be  the  lawful  descendant 
of  the  parties  married,  had  been  duly 
brought  into  question  in  proceedings  in  any 
cause,  &c,  in  which  judgments  or  decrees, 
or  orders  of  court,  had  been  pronounced, 
or  made  before  the  passing  of  the  act,  in 
consequence  of  or  from  the  effects  of  proof 
in  such  causes,  &c,  of  the  validity  of  such 
marriage,  or  the  illegitimacy  of  such  des- 
cendant. By  sec.  6  if,  before  the  act,  any 
property  had  been  possessed,  or  any  title  of 
nonour  enjoyed  on  the  ground  of  the  invali- 
dity of  any  marriage,  by  reason  that  it  was 


solemnised  without  consent,  then,  although 
no  sentence  had  been  pronounced  against 
the  validity  of  such  marriage,  the  right  and 
interest  in  such  property,  or  title  of  honour, 
should  in  no  manner  be  affected  or  pre- 
judiced. And  by  sec.  7  nothing  in  the  act 
was  to  affect  any  act  done  before  the  passing 
of  the  act,  under  the  authority  of  any  court, 
or  in  the  administration  of  any  personal 
estate  or  effects,  or  the  execution  of  any 
will  or  testament,  or  the  performance  of  any 
trust. 

(»)  Rex  v.  St  John  Delpike.  2  B.  & 
Ad.  226. 

O)  Rex  v.  WauUy,  R.  &  M.  C.  C.  R. 
163. 
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by  such  erroneous  licenses  granted  after  the  3  Geo,  4,  and  before  the 
passing  of  the  4  Geo.  4,  c.  5. 

The  principal  marriage  acts  now  in  force,  are  the  4  Geo.  4,  c  76, 
and  the  6  &  7  Wm.  4,  c  85,  many  of  the  provisions  of  which  require 
to  be  here  noticed. 
4  Geo.  4,  &  76,  The  4  Geo.  4,  c.  76,  recites  that  it  is  expedient  to  amend  the 
^•1'ePea^26  laws  respecting  marriages  in  England;  and  then  enacts,  that, 
and  4  Geo.  4*  ^*om  ana  after  the  1st  day  of  November,  1823,  so  much  of  the  26 
c  17.  '    Geo.  2,  c  33  as  was  in  force  immediately  before  the  passing  of  this 

act,  and  also  the  4  Geo.  4,  c  17  shall  be  repealed,  save  and  except 
as  to  any  acts,  matters,  or  things,  done  under  the  provisions  of  the 
said  acts,  or  either  of  them,  before  the  said  first  day  of  November,  as 
to  which  the  said  acts  are  respectively  to  be  of  the  same  force 
and  effect,  as  if  this  act  had  not  been  made,  save  also  and  except  so 
for  as  the  said  acts,  or  either  of  them,  repeal  any  former  act,  or  any 
clause,  &c.  therein  contained. 
8. 2.  Banni  By  sec.  2,  "  after  the  1st  day  of  November  (1823),  all  banns  of 

where,  when,     matrimony  shall  be  published  m  an  audible  manner  in  the  parish 
lbbed,  and        church,  or  in  some  public  chapel,  in  which  chapel  banns  of  mar- 
marriage  to  be  trimony  may  now  or  may  hereafter  be  lawfully  published,  of  or 
whT^banL      belong111?  to  such  parish  or  chapelry,  wherein  the  persons  to  be 
published         married  shall  dwell,  according  to  the  form  of  words  prescribed  by 
the  rubric   prefixed  to  the  office  of  matrimony  in  the  book   of 
Common  Prayer,  upon  three  Sundays  preceding  the  solemnization 
of  marriage,  during  the   time  of  morning  service,  or  of  evening 
service  (if  there  shall  be  no  morning  service  in  such  church  or  chapel 
upon  the  Sunday  upon  which  such  banns  shall  be  so  published), 
immediately  after  the  second  lesson ;  and  whensoever  it  shall  happen 
that  the  persons  to  be  married  shall  dwell  in  divers  parishes  or 
chapelries,  the  banns  shall  in  like  manner  be  published  in  the 
church,  or  in  any  such  chapel  as  aforesaid,  belonging  to  such  pariah 
or  chapelry  wherein  each  of  the  said  persons  shall  dwell ;  and  that 
all  other  the  rules  prescribed   by  the  said  rubric  concerning  the 
publication  of  banns,  and  the  solemnization  of  matrimony,  and  not 
nereby  altered,  shall  be  duly  observed ;  and  that  in  all  cases  where 
banns  shall  have  been  published,  the  marriage  shall  be  solemnized  in 
one  of  the  parish  churches  or  chapels  where  such  banns  shall  have 
been  published,  and  in  no  other  place  whatsoever." 
8.  3.  Bishop,         By  sec  3,  "  the  bishop  of  the  diocese,  with  the  consent  of  the 
the  patron  and  P**1011  and  the  incumbent  of  the  church  of  the  parish  in  which  any 
incumbent,       public  chapel,  having  a  chapelry    thereunto   annexed,    may  be 
may  authorize    situated,  or  of  any  chapel  situated  in  an  extra-parochial  place, 
of^amw^any  signed  to  him  under  their  hands  and  seals  respectively,   may 
public  chapel,    authorize,  by  writing  under  his  hand  and  seal,  the  publication  of 
banns  and  the  solemnization  of  marriages  in^such  chapel  for  persons 
residing  within  such  chapelry  or  extra-parochial  place  respectively ; 
and  such  consent,  together  with  such  written  authority,  shall  be 
registered  in  the  registry  of  the  diocese.'' 
8.4.  Notice  to      fjy  sec.  4,  "  in  every  chapel  in  respect  of  which  such  authority 
tucE  chape?      8hall  **  glven  ^  aforesaid,  mere  shall  oe  placed  in  some  conspicuous 
part  of  the  interior  of  such  chapel  a  notice  in  the  words  following  : 
'  banns  may  be  published,  and  marriages  solemnized  in  this  chapel.' " 
S.  5.    Provi-        By  sec.  5,  "  all  provisions  now  in  force,  or  which  may  hereafter  be 
maHafferagUk  establishcd    by   law,  relative   to   providing  and  keeping  marriage 
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registers  in  any  parish  chinches,  shall  extend  and  be  construed  ten  extended 
to  extend  to  any  chapel  in  which  the  publication  of  banns  and  author^  m 
solemnization  of  marriages  shall  be  so  authorized  as  aforesaid,  in  the  aforesaid. 
same  manner  as  if  the  same  were  a  parish  church ;  and  everything 
required  by  law  to  be  done  relative  thereto  by  the  churchwardens  of 
any  parish  church,  shall  be  done  by  the  chapelwarden  or  other 
officer  exercising  analogous  duties  in  such  chapeL"  (a) 

By  sec  6, cl  on  or  before  the  said  1st  day  of  November,  and  from  s.  6\  Book  to 
time  to  time  afterwards  as  there  shall  be  occasion,  the  churchwardens  *»  provided  for 
and  chapelwardens  of  churches  and  chapels,  wherein  marriages  are  0f  fc^*^"1 
solemnized,  shall  provide  a  proper  book  of  substantial  paper,  marked 
and  ruled  respectively  in  manner  directed  for  the  register  book 
of  marriages;  and  the  banns  shall  be  published  from  the  said 
register-book  of  banns  by  the  officiating  minister,  and  not  from  loose 
papers,  and  after  publication  shall  be  signed  by  the  officiating 
minister,  or  by  some  person  under  his  direction." 

By  sec.  7,  "  no  parson,  vicar,  minister,  or  curate,  shall  be  obliged  8. 7.  Notice  of 
to  publish  the  banns  of  matrimony  between  any  persons  whatsoever,  »«»«>  «* 

fi  i  ■    i  *i    ii  ia'*ii  i_   /•        place  and  time 

unless  the  persons  to  be  married  shall,  seven  days  at  the  least  betore  £f  abode  of 
the  time  required  for  the  first  publication  of  such  banns  respectively,  parties  to  be 
deliver,  or  cause  to  be  delivered  to  such  parson,  vicar,  minister,  or  ^V*!"^  *** 
curate,  a  notice  in  writing,  dated  on  the  day  on  which  the  same  shall 
be  so  delivered,  of  their  true  Christian  names  and  surnames,  and  of 
the  house  or  houses  of  their  respective  abodes  within  such  parish  or 
chapeliy  as  aforesaid,  and  of  the  time  during  which  they  have  dwelt, 
inhabited,  or  lodged,  in  such  house  or  houses  respectively." 

Bv  sec  8,  **  no  parson,  minister,  vicar,  or  curate,  solemnizing  &  8.    How  far 
marriages  after  the  1st  day  of  November  next,  between  persons,  bom  minister*  not 
or  one  of  whom  shall  be  under  the  age  of  twenty-one  years,  after  banns  Jjjjjj^*  ej£ 
published,  shall  be  punishable  by  ecclesiastical  censures  for  solemniz-  nors  without 
ing  such  marriages  without  consent  of  parents  or  guardians,  unless  consent.    In 
such  parson,  minister,  vicar,  or  curate,  shall  have  notice  of  the  dissent  ncatio?orP 
of  such  parents  or  guardians ;  and  in  case  such  parents  or  guardians,  banns  void. 
or  one  of  them,  shall  openly  and  publicly  declare  or  cause  to  be 
declared,  in  the  church  or  chapel  where  the  banns  shall  be  so  pub- 
lished, at  the  time  of  such  publication,  his,  her,  or  their  dissent  to 
such  marriage,  such  publication  of  banns  shall  be  absolutely  void." 

By  sec.  9,  "  whenever  a  marriage  shall  not  be  had  within  three  8.  9.    In  what 
months  after  the  complete  publication  of  banns,  no  minister  shall  «j£  J®^^*" 
proceed  to  the  solemnization  of  the  same,  until  the  banns  shall  have  neceggary# 
been  republished  on  three  several  Sundays,  in  the  form  and  manner 
prescribed  in  this  act,  unless  by  license  duly  obtained  according  to 
the  provisions  of  this  act" 

By  sec.  10,  "  no  license  of  marriage  shall,  from  and  after  the  said  s.  10.  Licenses 
first  day  of  November,  be  granted  by  any  archbishop,  bishop,  or  other  to  marry ^in 
ordinary,  or  person  having  authority  to  grant  such  licenses,  to  so-  £JV£  wherein 
lemnize  any  marriage  in  any  other  church  or  chapel  than  in  the  one  party  re- 
parish  church,  or  in  some  public  chapel  of  or  belonging  to  the  parish  jjj*16"  *"  16 
or  chapelry  within  which  the  usual  place  of  abode  of  one  of  the  j>er-     **     ore' 
sons  to  be  married  shall  have  been  for  the  space  of  fifteen  days  im- 
mediately before  the  granting  of  such  license." 

By  sec.  11,  "  if  any  caveat  be  entered  against  the  grant  of  any  S.  11.  Where 
license  for  a  marriage,  such  caveat  being  duly  signed  by  or  on  the  ^v  j^^J^^ 

(a)  So©  at  to  the  registration  of  marriages,  6  &  7  W.  4,  c.  86,  w.  1, 30  and  31.         issue  till  mat. 
VOL.   I.  O 
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behalf  of  the  person  who  enters  the  same,  together  with  his  place 
of  residence,  and  the  ground  of  objection  on  which  his  caveat  is 
founded,  no  license  shall  issue  till  the  said  caveat,  or  a  true  copy 
thereof,  be  transmitted  to  the  judge  out  of  whose  office  the  license 
is  to  issue,  and  until  the  judge  has  certified  to  the  register  that  he 
has  examined  into  the  matter  of  the  caveat,  and  is  satisfied  that  it 
ought  not  to  obstruct  the  grant  of  the  license  for  the  said  marriage,  or 
until  the  caveat  be  withdrawn  by  the  party  who  entered  the  same." 

By  sec.  12,  "  all  parishes  where  there  shall  be  no  parish  church 
or  chapel  belonging  thereto,  or  none  wherein  divine  service  shall  be 
usually  solemnized  every  Sunday,  and  all  extra-parochial  places 
whatever,  having  no  public  chapel  wherein  banns  may  be  lawfully 
published,  shall  be  deemed  and  taken  to  belong  to  any  parish  or 
chapelry  next  adjoining,  for  the  purposes  of  this  act  only;  and  where 
banns  shall  be  published  in  any  cnurch  or  chapel  of  any  parish  or 
chapelry  adjoining  to  any  such  parish  or  chapelry  where  there  shall 
be  .no  church  or  chapel,  or  none  wherein  divine  service  shall  be  so- 
lemnized as  aforesaid,  or  to  any  extra-parochial  place  as  aforesaid, 
the  parson,  vicar,  minister,  or  curate,  publishing  such  banns,  shall, 
in  writing  under  his  hand,  certify  the  publication  thereof  in  the  same 
manner  as  if  either  of  the  persons  to  be  married  had  dwelt  in  such 
adjoining  parish  or  chapelry." 

By  sec.  13,  "  if  the  church  of  any  parish,  or  chapel  of  any  cha- 
elry,  wherein  marriages  have  been  usually  solemnized,  be  demo* 
ished  in  order  to  be  rebuilt,  or  be  under  repair,  and  on  such  account 
be  disused  for  public  service,  it  shall  be  lawful  for  the  banns  to  be 
proclaimed  in  a  church  or  chapel  of  any  adjoining  parish  or  chapelry 
in  which  banns  are  usually  proclaimed,  or  in  any  place  within  the 
limits  of  the  parish  or  chapelry  which  shall  be  licensed  by  the  bishop 
of  the  diocese  for  the  performance  of  divine  service,  dining  the  re- 
pair or  rebuilding  of  trie  church  as  aforesaid ;  and  where  no  such 
place  shall  be  so  licensed,  then,  during  such  period  as  aforesaid,  the 
marriage  may  be  solemnized  in  the  adjoining  church  or  chapel 
wherein  the  banns  have  been  proclaimed,  and  all  marriages  hereto- 
fore solemnized  in  other  places  within  the  said  parishes  or  chapelries 
than  the  said  churches  or  chapels,  on  account  of  their  being  under 
repair,  or  taken  down  in  order  to  be  rebuilt,  shall  not  be  liable  to 
have  their  validity  questioned  on  that  account,  nor  shall  the  minis- 
ters who  have  so  solemnized  the  same  be  liable  to  any  ecclesiastical 
censure,  or  to  any  other  proceeding  or  penalty  whatsoever."  This 
enactment  being  defective  in  not  providing  that  marriages  might  be 
solemnized  in  the  places  licensed  tor  the  proclamation  of  banns ;  nor 
that  marriages  might  be  solemnized  by  license  in  an  adjoining 
church  or  chapel ;  nor  that  the  validity  of  marriages  thereafter  so- 
lemnized in  other  places  than  the  churches  and  chapels  out  of  repair, 
should  not  be  questioned  on  that  account ;  nor  that  the  ministers 
who  should  thereafter  solemnize  such  marriages  should  not  be  liable 
to  ecclesiastical  censure,  &c. ;  the  5  Geo.  4,  c.  32,  enacts,  that  "  all 
marriages  which  have  been  heretofore  solemnized,  or  which  shall  be 
hereafter  solemnized  in  any  place  within  the  limits  of  such  parish 
or  chapelry  so  licensed  for  the  performance  of  divine  service,  during 
the  repair  or  rebuilding  of  the  church  of  any  parish,  or  chapel  of 
any  chapelry,  wherein  marriages  have  been  usually  solemnized ;  or 
if  no  such  place  shall  be  so  licensed,  then  in  a  church  or  chapel  of 
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any  adjoining  parish  or  chapelry  in  which  banns  arc  usually  pro- 
claimed, whether  by  banns  lawnilly  published  in  such  church  or 
chapel,  or  by  license  lawfully  granted,  shall  not  have  their  validity 
questioned  on  account  of  their  having  been  so  solemnized,  nor  shall 
the  ministers  who  have  so  solemnized  the  same  be  liable  to  any  ec- 
clesiastical censure,  or  to  any  other  proceeding."  And  that  all 
licenses  granted  by  any  person  having  authority  to  grant  them  for 
the  solemnization  of  marriages  in  a  church  or  chapel,  wherein  mar- 
riages have  been  usually  selemnized,  shall  be  deemed  to  be  licenses 
for  the  solemnization  of  marriages  in  any  place  within  the  limits  of 
such  parish  or  chapelry,  which  shall  be  licensed  by  the  bishop  for 
the  performance  of  divine  service,  during  the  repair  or  rebuilding  of 
any  such  church  or  chapel,  or  if  no  place  shall  be  so  licensed,  then 
in  the  church  or  chapel  of  any  adjoining  parish  or  chapelry  wherein 
marriages  have  been  usually  solemnized  (y)  And  also  that  all  banns 
proclaimed,  and  all  marriages  solemnized,  according  to  the  provi- 
sions of  this  act  in  any  place  so  licensed,  within  the  limits  of  any 
parish  or  chapelry,  during  the  repair  or  rebuilding  of  the  church,  &c, 
shall  be  considered  as  proclaimed  and.  solemnized  in  the  church,  &c, 
and  shall  be  so  registered  accordingly.  (2) 

The  4  Geo.  4,  c.  76,  s.  14,  enacts,  "  for  avoiding  all  fraud  and  S.  14.  Oath  to 
illusion  in  obtaining  of  licenses  for  marriage,  that  before  any  such  ^surwate* 
license  be  granted,  one  of  the  parties  shall  personally  swear  before  u  to  certain 
the  surrogate,  or  other  person  having  authority  to  grant  the  same,  particulars  be- 
that  he  or  she  belie veth  that  there  is  no  impediment  of  kindred,  or  {^{j^0-8  * 
alliance,  or  of  any  other  lawful  cause,  nor  any  suit  commenced  in 
any  ecclesiastical  court,  to  bar  or  hinder  the  proceeding  of  the  said 
matrimony  according  to  the  tenor  of  the  said  license;  and  that  one 
of  the  said  parties  hath,  for  the  space  of  fifteen  days  immediately 
preceding  such  license,  had  his  or  her  usual  place  of  abode  within 
the  parish  or  chapelry  within  which  such  marriage  is  to  be  solem- 
nized ;  and,  where  either  of  the  parties,  not  being  a  widower  or 
widow,  shall  be  imder  the  age  of  twenty-one  years,  that  the  consent 
of  the  person  or  persons  whose  consent  to  such  marriage  is  required 
under  the  provisions  of  this  act  has  been  obtained  thereto :  provided 
always,  that  if  there  shall  be  no  such  person  or  persons  having  au- 
thority to  give  such  consent,  then  upon  oath  made  to  that  effect 
by  the  party  requiring  such  license,  it  shall  be  lawful  to  grant  such 
license,  notwithstanding  the  want  of  any  such  consent" 

By  sec.  15,  "  it  shall  not  be  required  of  any  person  applying  for  S.  15.    Bond 
such  license  to  give  any  caution  or  security,  by  bond  or  otherwise,  n?^t  J6" 
before  such  license  is  granted,  anything  in  any  act  or  canon  to  the  Ranting  iu* 
contrary  thereof  notwithstanding."  cense. 

By  sec  16,  "  the  father,  if  living,  of  any  party  under  twenty-one  s.  16.    Who 

are  to  give  con- 

(y)  8ec  2.  established  under  the  58  Geo.  3,  c.  45,  and 

(*)  Sec  3.  Since  the  last  edition  of  this  the  59  Geo.  3,  c   134,  and  in  certain 

work  the  following  acts  have  passed  on  this  chapels.    The  4  &  5  Win.  4,  c.  28  as  to 

sakgect ;  the  6  Geo.  4,  c.  93,  to  render  valid  marriages  in  Scotland  by  Roman  Catholic 

marriages  solemnised  in  certain  churches  priests.    The  3  &  4  Wm.  4,  c.  45  as  to 

and  public  chapels,  in  which  banns  had  not  marriages  at  Hamburgh  since  the  abolition 

been  usually  published.    The  11  Geo.  4,  of  the  British  factory  there.    The  6  Wm. 

e,  18,  to  render  valid  marriages  solemnized  4,  c.  24  to  render  valid  marriages  in  a 

.in  certain  churches  and  chapels,  during  the  chapel  at  Wandsworth.    The  6  Wm.  4,  c 

rebuilding  or  repairing  churches,  Ac  and  92,  to  render  valid  marriages  at  St.  Cle- 

m  churches  of  easslnct  or  district  parishes,  ment's,  Oxford. 
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sent,  if  parties  years  of  age,  such  parties  not  being  a  widower  or  widow;  or,  if  the 
are  un  r  age.  gather  gjjgjj  fe  &es£9  the  guardian  or  guardians  of  the  person  of  the 
party  so  under  age,  lawfully  appointed,  or  one  of  them ;  and,  in  case 
there  shall  be  no  such  guardian  or  guardians,  then  the  mother  of 
such  party,  if  unmarried;  and,  if  there  shall  be  no  mother  unmar- 
ried, then  the  guardian  or  guardians  of  the  person  appointed  by  the 
Court  of  Chancery,  if  any,  or  one  of  them,  shall  have  authority  to 

five  consent  to  the  marriage  of  such  party ;  and  such  consent  is 
ereby  required  for  the  marriage  of  such  party  so  imder  age,  unless 
there  shall  be  no  person  authorized  to  give  such  consent"  (a) 
S.  17.  If  the  By  sec.  17,  "  in  case  the  father  or  fathers  of  the  parties  to  be 
be«©iirf mm0r  ma™e^»  or  of  <>ne  of  them,  so  under  age  as  aforesaid,  shall  be  non 
maau,  or  if  compos  mentis,  or  the  guardian  or  guardians,  mother  or  mothers,  or 
guardian  or  any  of  them,  whose  consent  is  made  necessary  as  aforesaid  to  the 
minorbeffum  marr"lge  °f  8ucn  party  or  parties,  shall  be  non  compos  mentis,  or  in 
compos  mentis,  parts  beyond  the  seas,  or  shall  unreasonably,  or  from  undue  motives, 
or  beyond  sea,   refuse,  or  withhold  his,  her,  or  their  consent,  to  a  proper  marriage, 

may  aw>ly\o  t^len  **  s'ia^  an(^  may  ^  lawnll  f°r  any  person  desirous  of  marrying, 
tbe  lord  chan-  in  any  of  the  before-mentioned  cases,  to  apply  by  petition  to  the 
cellor.  lord  chancellor,  lord  keeper,  or  the  lords  commissioners  of  the  great 

seal  of  Great  Britain  for  the  time  being,  master  of  the  rolls,  or  vice- 
chancellor  of  England,  who  is  and  are  respectively  hereby  em- 
powered to  proceed  upon  such  petition  in  a  summary  way ;  and  in 
case  the  marriage  proposed  shall  upon  examination  appear  to  be 
proper,  the  said  lord  chancellor,  lord  keeper,  or  lords  commissioners 
of  tne  great  seal  for  the  time  being,  master  of  the  rolls,  or  vice-chan- 
cellor, shall  judicially  declare  the  same  to  be  so ;  and  such  judicial 
declaration  shall  be  deemed  and  taken  to  be  as  good  and  effectual, 
to  all  intents  and  purposes,  as  if  the  father,  guardian  or  guardians, 
or  mother  of  the  person  so  petitioning,  had  consented  to  such  mar- 
riage." 

«Lte8to  uk™"  y  ^^  *®'  "  *rom  an<^  a^er  l^e  ^^  ^r8t  ^ay  °^  N"ovember>  no 
oath  of  office,     surrogate,  hereafter  to  be  deputed  by  any  ecclesiastical  judge  who 

hath  power  to  grant  licenses,  shall  grant  any  such  license  until  he 
hath  taken  an  oath  before  the  said  judge,  or  before  a  commissioner 
appointed  by  commission  under  the  seal  of  the  said  judge,  which 
commission  the  said  judge  is  hereby  authorized  to  issue,  faithfully 
to  execute  his  office  according  to  law,  to  the  best  of  his  knowledge, 
and  hath  given  security  by  his  bond  in  the  sum  of  one  hundred 
pounds  to  the  bishop  of  the  diocese  for  the  due  and  faithful  execu- 
tion of  his  said  office." 
S.  19.  In  what       By  sec.  19,  "whenever  a  marriage  shall  not  be  had  within  three 
cense^cTbe"       months  after  the  grant  of  a  license  by  any  archbishop,  bishop,  or 
obtained.  any  ordinary  or  person  having  authonty  to  grant  sucn  license,  no 

minister  shall  proceed  to  the  solemnization  of  such  marriage  until  a 
new  license  shall  have  been  obtained,  unless  by  banns  duly  pub- 
lished according  to  the  provisions  of  this  act." 
S.  20.  flight  of  By  sec.  20,  "  nothing  hereinbefore  contained  shall  be  construed 
Canterbury  to  to  extena*  to  deprive  the  archbishop  of  Canterbury  and  his  succes- 
prant  special  sons,  and  his  and  their  proper  officers,  of  the  right  which  hath 
licenses,  as       hitherto  been  used,  in  virtue  of  a  certain  statute  made  in  the  25th 

(a)  This  section  is  merely  directory,  see  Rex  c.  Birmingham,  post,  p.  21 1. 
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year  of  the  reign  of  the  late  King  Henry  the  Eighth,  intituled, '  An  under  25  Hen. 
Act  concerning  Peter  pence  and  dispensations,  of  granting  special  8*  c*  21* 
licenses  to  marry  at  any  convenient  time  or  place."  (6) 

By  sec*  22,  "  if  any  persons  shall  knowingly  and  wilfully  inter-  S.  22.   Mar- 
marry  in  any  other  place  than  a  church,  or  such  public  chapel  ™?&e  V0ld 
wherein  banns  may  be  lawfully  published,  unless  by  special  license  wufullymarry 
as  aforesaid,  or  shall  knowingly  and  wilfully  intermarry  without  due  in  any  other 
publication  of  banns,  or  license  from  a  person  or  persons  having  p^ce_:|T  a 
authority  to  grant  the  same  first  had  and  obtained,  or  shall  know- 
ingly and  wilfully  consent  to  or  acquiesce  in  the  solemnization  of 
such  marriage  by  any  person  not  being  in  holy  orders,  the  mar- 
riages of  such  person  shall  be  null  and  void  to  all  intents  and  pur- 
poses whatsoever."  (c) 

By  sec  26,  "  after  the  solemnization  of  any  marriage  under  a  a  26.  Proof  of 
publication  of  banns,  it  shall  not  be  necessary  in  support  of  such  •ctual  re- 
marriage to  give  any  proof  of  the  actual  dwelling  of  the  parties  in  2e»wrt »«•. 
the  respective  parishes  or  chapelries  wherein  the  banns  of  matri-  sary  to  validity 
mony  were  published;  or,  where  the  marriage  is  by  license,  it  shall  of  marriage, 
not  be  necessary  to  give  any  proof  that  the  usual  place  of  abode  of  Jan^g  *  b  r 
one  of  the  parties,  for  the  space  of  fifteen  days  as  aforesaid,  was  in  license. 
the  parish  or  chapelry  where  the  marriage  was  solemnized;  nor  shall 
any  evidence  in  either  of  the  said  cases  be  received  to  prove  the 
contrary,  in  any  suit  touching  the  validity  of  such  marriage."  (d) 

By  sec  28,  all  marriages  shall  be  solemnized  in  the  presence  of 
two  or  more  credible  witnesses,  besides  the  minister  who  shall  cele- 
brate the  same;  and  immediately  after  the  celebration  an  entry 
shall  be  made  in  the  register. 

By  sec  30,  "  this  act,  or  anything  therein  contained,  shall  not  &  3(J-  Proviso 
extend  to  the  marriages  of  any  of  the  royal  family."  family!  "* 

By  sec  31,  "  nothing  in  this  act  contained  shall  extend  to  any  s.  3 1.  And  for 
marriages  amongst  the  people  called  Quakers,  or  amongst  the  per-  carriages  of 
sons  professing  the  Jewish  religion,  where  both  the  parties  to  any  j^"1 
such  marriage  shall  be  of  the  people  called  Quakers,  or  persons  pro- 
fessing the  Jewish  religion  respectively." 

Bv  sec  33,  the  act  only  extends  to  England. 

Tlifc  6  &  7  Wm.  4,  c  85,  s.  1,  enacts,  that  after  the  1st  of  March,  After  1st  of 
1837,  (e)  "notwithstanding  anything  in  this  act  contained,  all  the  JKJi1  re7, 
rules  prescribed  by  the  ruBrick  concerning  the  solemnizing  of  mar-  JcribetLby  the 
riages  shall  continue  to  be  duly  observed  by  every  person  in  holy  rubrick  to  be 
orders  of  the  church  of  England  who  shall  solemnize  any  marriage  0D8erved* 
in   England:   provided  always,  that  where  by  any  law  or  canon 
in  force  before  the  passing  of  this  act  it  is  provided  that  any  mar- 


(b)  By  sec.  21,  persons  solemnizing  mar- 
riage in  any  other  place  than  a  church 
or  chapel,  or  without  banns  or  license,  or 
under  pretence  of  being  in  holy  orders, 
shall  be  transported  for  fourteen  years,  the 
prosecution  to  be  commenced  within  three 


(c)  By  sec  23,  where  a  marriage  is  so- 
lemnised between  parties,  one  of  whom  is 
under  age,  and  not  a  widower  or  widow, 
contrary  to  the  provisions  of  the  act,  by 
false  oath  or  fraud,  the  guilty  party  shall 
forfeit  all  property  accruing  from  the 
marriage. 

(d)  Upon  an  enactment  nearly  similar,  it 


was  determined,  in  a  prosecution  for  bigamy, 
where  the  first  marriage  was  proved  to 
have  been  by  banns,  that  it  was  no  objec- 
tion that  the  parties  did  not  reside  in  the 
parish  where  the  banns  were  published  and 
the  marriage  was  celebratea.  The  pro- 
vision of  the  statute  was  considered  as  an 
express  answer  to  the  objection ;  and  it 
appears  not  to  have  been  adverted  to  when 
the  point  was  reserved  for  the  opinion  of 
the  Judges.  Rex  v.  Hind,  Mich.  T.  1813. 
Buss.  &l  Ry.  253. 

(e)  By  7  Wm.  4,  c.  1,  the  operation  of 
•this  act  was  suspended  until  after  the  last 
day  of  June,  1837. 
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on  production 
of  registrar's 
certificate. 


jet  of 
Quakers  tod 
Jews. 


Superintendent 


Marriages  may  riage  may  be  solemnized  after  publication  of  banns,  such  marriage 
be  solemnised  may  ^  solemnized  in  like  manner  on  production  of  the  registrar's 
certificate  as  hereinafter  provided ;  (/)  provided  also,  that  nothing  in 
this  act  contained  shall  affect  the  right  of  the  archbishop  of  Canter- 
bury  and  his  successors,  and  his  and  their  proper  officers,  to  grant 
special  licenses  to  marry  at  any  convenient  time  and  place,  or  the 
right  of  any  surrogate  or  other  person  now  having  authority  to  grant 
licenses  for  marriages." 

By  sec.  2,  "the  Society  of  Friends,  commonly  called  Quakers, 
and  also  persons  professing  the  Jewish  religion,  may  continue  to 
contract  and  solemnize  marriage  according  to  the  usages  of  the  said 
society  and  of  the  said  persons  respectively ;  and  every  such  mar- 
riage is  hereby  declared  and  confirmed  good  in  law,  provided  that 
the  parties  to  such  marriage  be  both  of  the  said  society,  or  both 
persons  professing  the  Jewish  religion  respectively,  provided  also, 
that  notice  to  the  registrar  shall  have  been  given,  and  the  registrar's 
certificate  shall  have  issued  in  manner  hereinafter  provided." 

By  sec.  3,  "  the  superintendent  registrar  of  births  and  deaths  of 
Dirthftobe  evei7  union,  parish,  or  place  shall  be,  in  right  of  his  office,  superin- 
superintendent  tendent  registrar  of  marriages  within  such  union,  parish,  or  place, 
registrar  of  and  that  such  union,  parish,  or  place  shall  be  deemed  the  district  of 
mamages.        ^^  superintendent  registrar  of  marriages.,, 

Notice  of  every       By  sec.  4,  "  in  every  case  of  marriage  intended  to  be  solemnized 
intended  mar-    in  fingland  after  the  said  1st  day  of  March,  (a)  according  to  the 
given  to  tho      rites  °^  tne  cnufch  of  England,  (unless  by  license  or  by  special 
superintendent  license,  or  after  publication  of  banns,)  and  in  every  case  of  marriage 
Sstritr*r  °f  ***  *nten<fed  to*  ta  solemnized  in  England  after  the  said  1st  day  of 
March,  according  to  the  usages  of  the  Quakers  or  Jews,  or  accord- 
ing to  any  form  authorized  by  this  act,  one  of  the  parties  shall  give 
notice  under  his  or  her  hand,  in  the  form  of  schedule  (A.)  to  this 
act  annexed,  or  to  the  like  effect,  to  the  superintendent  registrar  of 
the  district  within  which  the  parties  shall  have  dwelt  for  not  less 
than  seven  days  then  next  preceding,  or  if  the  parties  dwell  in  the 
districts  of  different  superintendent  registrars  shall  give  the  like 
notice  to  the  superintendent  registrar  of  each  district,  and  shall 
state  therein  the  name  and  surname  and  the  profession  or  condition 
of  each  of  the  parties  intending  marriage,  the  dwelling  place  of  each 
of  them,  and  the  time  not  being  less  than  seven  days  during  which 
each  has  dwelt  therein,  and  the  church  or  other  building  in  which 
the  marriage  is  to  be  solemnized ;  provided  that  if  either  party  shall 
have  dwelt  in  the  place  stated  in  the  notice  during  more  than  one 
calendar  month,  it  may  be  stated  therein  that  he  or  she  hath  dwelt 
there  one  month  and  upwards."  (A) 
Superintendent       By  sec.  5,  "  the  superintendent  registrar  shall  file  all  such  notices, 


(O  The  1  Vict  c  22,  s.  36,  after  recit- 
ing this  provision,  enacts,  "  that  the  giving 
the  notice  to  the  superintendent  registrar, 
and  the  issue  of  the  superintendent  regis- 
trar's certificate,  as  in  tne  said  act  and  by 
this  act  provided,  rhall  be  used  and  stand 
instead  of  the  publication  of  banns  to  all 
intents  and  purposes  where  no  such  publi- 
cation shall  have  taken  place;  and  every 
parson,  vicar,  minister,  or  curate  in  Eng. 
land  shall  solemnise  marriage  after  such 
notice  and  certificate  as  aforesaid  in  like 


manner  as  after  due  publication  of  bums : 
provided  always  that  the  church  wherein 
any  marriage  according  to  the  rites  of  the 
Church  of  England  shall  so  be  solemnised 
shall  be  within  the  district  of  the  superin- 
tendent registrar  by  whom  such  cerbicate 
as  aforesaid  shall  nave  been  issued." 

(g)  See  note  to  sec.  1,  ante,  p.  197. 

(a)  By  I  Vict  c.  22,  s.  10,  the  registrar- 
general  may  unite  two  or  more  district*, 
and  by  sec.  1 1  may  divide  districts. 
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and  keep  them  with  the  records  of  his  office,  and  shall  also  forthwith  registrar  to 
enter  a  true  copy  of  all  such  notices  fairly  into  a  book,  to  be  for  that  ^^P^tices  in 
purpose  furnished  to  him  by  the  registrar  general,  to  be  called 
'the  marriage  notice  book,'  the  cost  of  providing  which  shall  be 
defrayed  in  like  manner  as  the  cost  of  providing  register  books  of 
births  and  deaths ;  and  the  marriage  notice  book  shall  be  open  at  all 
reasonable  times  without  fee  to  all  persons  desirous  of  inspecting  the 
same ;  and  for  every  such  entry  the  superintendent  registrar  shall  be 
entitled  to  have  a  fee  of  one  shilling." 

By  sec.  6,  "if  such  superintendent  registrar  shall  be  clerk  to  the  Notices  to  be 
guardians  of  any  poor-law  union,  or  of  any  parish  or  place  com-  reed  at  meet- 

E rising  the  district  for  which  such  superintendent  registrar  shall  act,  JjjfJ^  *"**" 
e  shall  read  such  notices  as  hereinafter  directed ;  and  if  he  shall  not 
be  such  clerk,  then  he  shall  transmit  to  such  clerk  on  the  day  pre- 
vious to  each  weekly  meeting  of  such  guardians  all  such  notices  of 
intended  marriage  as  he  shall  have  received  on  or  since  the  day 
previous  to  the  weekly  meeting  immediately  preceding  the  same ; 
and  such  clerk  shall  read  such  notices  immediately  after  the  minutes 
of  the  proceedings  of  such  guardians  at  their  last  meeting  shall  have 
been  read ;  and  such  notices  shall  be  so  read  three  several  times  in 
three  successive  weeks  at  the  weekly  meetings  of  such  guardians, 
unless  in  any  case  license  for  marriage  shall  be  sooner  granted,  and 
notice  of  such  license  being  granted  shall  have  been  given  to  such 
clerk:  provided  also,  that  if  it  shall  happen  that  the  board  of  guar- 
dians oi  any  such  union,  parish,  or  place  shall  not  so  meet,  it  shall 
be  sufficient  for  the  purposes  of  this  act  that  such  notices  shall  be 
read  at  any  meeting  of  such  guardians  which  shall  be  held  within 
twenty-one  days  from  the  day  of  such  notice  being  entered." 

The  1  Vict  c.  22,  s.  24,  reciting  this  section,  and  that  "it  rHay  Notices  of  mar- 
happen  in  certain  superintendent  registrar's  districts  that  there  may  1^^}?^e^a" 
be  no  such  guardians ;"  enacts,  "  that  in  every  such  case,  but  only  saperinteodent 
until  the  election  of  such  board  of  guardians  and  of  a  clerk  to  their  registrar's 
board,  every  notice  of  marriage  given  according  to  the  provisions  of  0™r  ,Mtcad 
the  said  act  for  marriages,  or  a  true  and  exact  copy  thereof,  under  ^  themeetinga 
the  hand  of  the  superintendent  registrar,  shall  be  suspended  in  of  guardians, 
some  conspicuous  place  in  the  office  of  the  superintendent  registrar  &c- 
during  seven  successive  days,  if  the  marriage  is  to  be  solemnized  by 
license,  or  twenty-one   successive  days  if  the   marriage  is  to  be 
solemnized  without  license,  before  any  marriage  shall  be  solemnized 
in  pursuance  of  such  notice ;  and  the  particulars  of  every  such  notice 
shall  be  sent  by  the  superintendent  registrar  to  every  registrar  of 
marriages  within  his  district,  and  shall  be  open  to  the  inspection 
of  every  one  who  shall  apply  at  reasonable  times  to  such  registrar  to 
inspect  the  same." 

Jjy  sec  7  of  6  &  7  Wm.  4,  "after  the  expiration  of  seven  days  if  After  seven 
the  marriage  is  to  be  solemnized  by  license,  or  of  twenty-one  days  if  ^JJty-oiio 
the  marriage  is  to  be  solemnized  without  license,  after  the  entry  of  days,  certificate 
such  notice,  the  superintendent  registrar,  upon  being  requested  so  °( not»c«  to  be 
to  do  by  or  on  behalf  of  the  party  by  whom  the  notice  was  given,  §J^^°n 
shall  issue  under  his  hand  a  certificate  in  the  form  of  schedule  (B.) 
to  this  act  annexed,  provided  that  no  lawful  impediment  be  shown 
to  the  satisfaction  of  the  superintendent  registrar  why  such  certi- 
ficate should  not  issue,  and  provided  that  the  issue  of  such  certifi- 
cate shall  not  have  been  sooner  forbidden  in  manner  hereinafter 
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Issue  of  su- 


forbidden. 


Consent 


mentioned  by  any  person  or  persons  authorized  in  that  behalf  as 
hereinafter  is  provided ;  and  every  such  certificate  shall  state  the 
particulars  set  forth  in  the  notice,  the  day  on  which  the  notice  was 
entered,  and  that  the  full  period  of  seven  days  or  of  twenty-one  days 
(as  the  case  may  be)  has  elapsed  since  the  entry  of  such  notice,  and 
that  the  issue  ot  such  certificate  has  not  been  forbidden  by  any  per- 
son or  persons  authorized  in  that  behalf;  and  for  every  such  certifi- 
cate the  superintendent  registrar  shall  be  entitled  to  have  a  fee  of 
one  shilling."  (t) 

By  sec  9,  "  any  person  authorized  in  that  behalf  may  forbid  the 
reristn^s cer-  *ssue  °^  ^e  superintendent  registrar's  certificate  by  writing  at  any 
tificate  may  be  time  before  the  issue  of  such  certificate  the  word  "  forbidden"  oppo- 
site to  the  entry  of  the  notice  of  such  intended  marriage  in  the  mar- 
riage notice  book,  and  by  subscribing  thereto  his  or  her  name  and 
place  of  abode,  and  his  or  her  character,  in  respect  of  either  of  the 
parties,  by  reason  of  which  he  or  she  is  so  authorized ;  and  in  case 
the  issue  of  any  such  certificate  shall  have  been  so  forbidden  the 
notice  and  all  proceedings  thereupon  shall  be  utterly  void." 

By  sec  10,  "after  the  said  first  day  of  March,  (J)  the  like  consent 
shall  be  required  to  any  marriage  in  England  solemnized  by  license 
as  would  have  been  required  by  law  to  marriages  solemnized  by 
license  immediately  before  the  passing  of  this  act ;  and  every  person 
whose  consent  to  a  marriage  by  license  is  required  by  law  is  hereby 
authorized  to  forbid  the  issue  of  the  superintendent  registrar's  certi- 
ficate, whether  the  marriage  is  intended  to  be  by  license  or  without 
license," 

By  sec  11,  "after  the  said  1st  day  of  March  (k)  every  superin- 
tendent registrar  shall  have  authority  to  grant  licenses  for  marriage 
in  any  building  registered  as  hereinafter  provided  within  any  dis- 
trict under  his  superintendence,  or  in  his  office,  in  the  form  of  sche- 
dule (C.)  to  this  act  annexed,  and  for  every  such  license  $hall  be 
entitled  to  have  of  the  party  requiring  the  same  the  sum  of  three 
pounds  above  the  value  of  the  stamps  necessary  on  granting  such 
license ;  and  every  superintendent  registrar  shall  four  times  in  every 
year,  on  such  days  as  shall  be  appointed  by  the  registrar-general, 
make  a  return  to  the  registrar  general  of  every  license  granted  by 
him  since  his  last  return,  and  of  the  particulars  stated  concerning 
^enntcndent  ^  p^gg .  provided  always,  that  no  superintendent  registrar  shall 
giveaecurity.     grant  any  such  license  until  he  shall  have  given  security  by  his 
bond  in  the  sum  of  one  hundred  pounds  to  the  registrar  general  for 
Pro™0'  the  due  and  faithful  execution  of  his  office :  provided  also,  that 

nothing  herein  contained  shall  authorize  any  superintendent  regis- 
trar to  grant  any  license  for  marriage  in  any  church  or  chapel  in 
which  marriages  may  be  solemnized  according  to  the  rites  of  the 
church  of  England,  or  in  any  church  or  chapel  belonging  to  the 
church  of  England  or  licensed  for  the  celebration  of  divine  worship 


Superintendent 
registrar  may 
grant  licenses 
for  marriage. 


(t )  It  was  not  the  intention  of  this  act  that 
the  registrar  should  have  power  to  grant 
his  certificate  for  marriages  out  of  his  own 
district,  and,  consequently,  the  superin- 
tendant  registrar  has  no  power  to  grant  his 
certificate  under  this  section,  where  it  is 
proposed  that  the  marriage  should  take 
place  out  of  his  district  Ex  parte  Brady, 
8  Dow.  P.  C.  332.    Patteson,  J. 


By  sec.  8  the  registrar-general  is  to 
furnish  the  superintendent  registrars  with 
forms  of  certificates,  which  are  to  be  dis- 
tinguished in  certain  ways  where  the  mar- 
riage is  by  license,  and  where  it  is  without 
license. 

(j)  See  note  to  sec  1,  ante,  p.  197. 

(A)  See  note  to  sec.  1,  ante,  p.  197. 


Certificate  to 
veil  before 
icense  is 
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according  to  the  rites  and  ceremonies  of  the  church  of  England,  or 
any  license  for  marriage  in  any  registered  building  which  shall  not 
be  within  his  district. 

By  sec  12,  "  before  any  license  for  marriage  shall  be  granted  by  £*** 
any  such  superintendent  registrar  one  of  the  parties  intending  mar-  Jj^ 
riage  shall  appear  personally  before  such  superintendent  registrar,  granted. 
and  in  case  the  notice  of  such  intended  marriage  shall  not  have  been 
given  to  such  superintendent  registrar,  shall  deliver  to  him  the 
certificate  of  the  superintendent  registrar  or  superintendent  regis- 
trars to  whom  such  notice  shall  have  been  given,  and  such  party 
shall  make  oath,  or  shall  make  his  or  her  solemn  affirmation  or  de- 
claration instead  of  taking  an  oath,  that  he  or  she  believeth  that 
there  is  not  any  impediment  of  kindred  or  alliance  or  other  lawful 
hindrance  to  the  said  marriage,  and  that  one  of  the  said  parties  hath 
for  the  space  of  fifteen  days  immediately  before  the  day  of  the  grant 
of  such  license  had  his  or  her  usual  place  of  abode  within  the  dis- 
trict within  which  such  marriage  is  to  be  solemnized,  and  where 
either  of  the  parties,  not  being  a  widower  or  widow,  shall  be  under 
the  age  of  twenty-one  years,  that  the  consent  of  the  person  or  per- 
sons whose  consent  to  such  marriage  is  required  by  law  has  been 
obtained  thereto,  or  that  there  is  no  person  having  authority  to  give 
such  consent,  as  the  case  may  be ;  and  all  such  licenses  and  declara- 
tions shall  be  respectively  liable  to  the  same  stamp  duties  as  licenses 
for  marriage  granted  by  the  ordinary  of  any  diocese,  and  affidavits 
made  in  order  to  procure  the  same." 

By  sec.  13,  "any  person,  on  payment  of  five  shillings,  may  enter  Caveat  ma?  be 
a  caveat  with  the  superintendent  registrar  against  the  grant  of  a  cer-  lodged  with 
tificate  or  a  license  for  the  marriage  of  any  person  named  therein ;  ^S^^1^ 
and  if  any  caveat  be  entered  with  the  superintendent  registrar,  such  against  grant 
caveat  being  duly  signed  by  or  on  behalf  of  the  person  who  enters  or  license  or 
the  same,  together  with  his  or  her  place  of  residence,  and  the  ground  oertificate* 
of  objection  on  which  his  or  her  caveat  is  founded,  no  certificate  or 
license  shall  issue  or  be  granted  until  the  superintendent  registrar 
shall  have  examined  into  the  matter  of  the  caveat,  and  is  satisfied 
that  it  ought  not  to  obstruct  the  grant  of  the  certificate  or  license 
for  the  said  marriage,  or  until  the  caveat  be  withdrawn  by  the  party 
who  entered  the  same ;  provided  that  in  cases  of  doubt  it  shall  be 
lawful  for  the  superintendent  registrar  to  refer  the  matter  of  any 
such  caveat  to  the  registrar  general,  who  shall  decide  upon  the 
same :  provided  likewise,  that  in  case  of  the  superintendent  regis- 
trar refusing  the  grant  of  the  certificate  or  license,  the  person  ap- 
plying for  the  same  shall  have  a  right  to  appeal  to  the  registrar 
general,  who  shall  thereupon  either  confirm  the  refusal  or  direct  the 
grant  of  the  certificate  or  license." 

By  sec  14,  "  after  the  said  first  day  of  March  (Z)  no  marriage  after  Marriages  not 
such  notice  as  aforesaid,  unless  by  virtue  of  a  license  to  be  granted  **** 8ol?n" 
by  the  superintendent  registrar,  shall  be  solemnized  or  registered  in  £aer  2°  days 
England  until  after  the  expiration  of  twenty-one  days  after  the  day  after  entry  of 
of  the  entry  of  such  notice  as  aforesaid ;  and  no  marriage  shall  bie  wtfce,  unless 
solemnized  by  the  license  of  any  superintendent  registrar  or  regis-    y  ceMe* 
tered  until  after  the  expiration  of  seven  days  after  the  day  of  the 
entry  of  such  notice  as  aforesaid.'' 

(J)  See  note  to  sec.  1,  antt,  p.  197. 
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New  notice  By  sec.  15,  "  whenever  a  marriage  shall  not  be  had  within  three 

SqUlr^a^I[  cate11^  months  after  the  notice  shall  have  been  so  entered  by  the 
superintendent  registrar,  the  notice  and  certificate,  and  any  license 
which  may  have  been  granted  thereupon,  and  all  other  proceedings 
thereupon,  shall  be  utterly  void ;  ana  no  person  shall  proceed  to 
solemnize  the  marriage,  nor  shall  any  registrar  register  the  same, 
until  new  notice  shall  have  been  given,  and  entry  made,  and  certi- 
ficate thereof  given,  at  the  time  and  in  the  manner  aforesaid.9'  (m) 
Places  of  By  sec  18,  "  any  proprietor  or  trustee  of  a  separate  building, 

reStenxHor     certified  according  to  law  as  a  place  of  religious  worship,  may  apply 
s^mnuing       to  the  superintendent  registrar  of  the  district,  in  order  that  such 
marriages         building  may  be  registered  for  solemnizing  marriages  therein,  and 
erem.  ^  guc^  QQge  gj^jj  deliver  to  the  superintendent  registrar  a  certifi- 

cate, signed  in  duplicate  by  twenty  householders  at  the  least,  that 
such  building  has  been  used  by  them  during  one  year  at  the  least 
as  their  usual  place  of  public  religious  worship,  and  that  they  are 
desirous  that  such  place  should  be  registered  as  aforesaid,  each  of 
which  certificates  shall  be  countersigned  by  the  proprietor  or  trustee 
by  whom  the  same  shall  be  delivered;  and  the  superintendent  re- 
gistrar shall  send  both  certificates  to  the  registrar  general,  who  shall 
register  such  building  accordingly  in  a  book  to  be  Kept  for  that  pur- 
pose at  the  general  register  office ;  and  the  registrar  general  shall 
indorse  on  both  certificates  the  date  of  the  registry,  and  shall  keep 
one  certificate  with  the  other  records  of  the  general  register  office, 
and  shall  return  the  other  certificate  to  the  superintendent  registrar, 
who  shall  keep  the  same  with  the  other  records  of  his  office ;  and 
the  superintendent  registrar  shall  enter  the  date  of  the  registry  of 
such  building  in  a  book  to  be  furnished  to  him  for  that  purpose  by 
the  registrar  general,  and  shall  give  a  certificate  of  such  registry 
under  his  hand,  on  parchment  or  vellum,  to  the  proprietor  or  trus- 
tee by  whom  the  certificates  are  countersigned,  and  shall  give  public 
notice  of  the  registry  thereof  by  advertisement  in  some  newspaper 
circulating  within  the  county,  and  in  the  '  London  Gazette.'" (n) 
Marriages  may       By  sec  20,  "  after  the  expiration  of  the  said  period  of  twenty-one 

in  wchreS^    d*?8*  or  °^ BeYen  ^J8  *f  ^e  marriage  is  by  license,  marriages  may 

tered  places!      be  solemnized  in  the  registered  building  stated  as  aforesaid  in  the 

in  the  presence  notice  of  such  marriage,  between  and  by  the  parties  described  in 

^and'SRwo  ^e  not*ce  an^  certificate*  according  to  such  form  and  ceremony  as 

witnesses.         they  may  see  fit  to  adopt :   provided  nevertheless,  that  every  such 

marriage  shall  be  solemnized  with  open  doors,  between  the  hours  of 

eight  and  twelve  in  the  forenoon,  in  the  presence  of  some  registrar 

of  the  district  in  which  such  registered  building  is  situate,  and  of 

two  or  more  credible  witnesses ;  provided  also,  that  in  some  part  of 

the  ceremony,  and  in  the  presence  of  such  registrar  and  witnesses, 

each  of  the  parties  shall  declare, 

'  I  do  solemnly  declare,  that  I  know  not  of  any  lawful  impedi- 
ment why  1,  A.  2?.,  may  not  be  joined  in  matrimony  to 

c.d: 

(m)  By   sec.    16,   the   superintendent  same  congregation  the  new  place  of  wot- 

registrar's  certificate  or  license  is  to  be  de-  ship  may  be  immediately  registered,  in- 

lrvered  to  the  person  by  or  before  whom  the  stead  of  the  one  disused,  and  after  such 

marriage   is   solemnised.     By   sect.    17,  substitution  it  shall  not  he  lawful  to  so* 

the  superintendent  registrar  may  appoint  lemnize   any   marriage   m   such   disused 

registrars  of  marriages.  building. 

(»)  By  sec  19,  on  the  removal  of  the 
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And  each  of  the  parties  shall  say  to  the  other, 

'  I  call  upon  these  persons  here  present  to  witness  that  I, 
A.  B.,  oo  take  thee  C.  D.  to  be  my  lawful  wedded  wife  [or 
husband.'] 
Provided  also,  that  there  be  no  lawful  impediment  to  the  marriage 
of  such  parties." 

By  sec.  21,  "  any  persons  who  shall  object  to  marry  under  the  2fanja£*n*J 
provisions  of  this  act  m  any  such  registered  building  may,  after  due  Eefow  UwwL 
notice  and  certificate  issued  as  aforesaid,  contract  ana  solemnize  perintendent 
marriage  at  the  office  and  in  the  presence  of  the  superintendent  registrar, 
registrar  and  some  registrar  of  the  district,  and  in  the  presence  of 
two  witnesses,  with  open  doors,  and  between  the  hours  aforesaid, 
making  the  declaration  and  using  the  form  of  words  herein-before 
provided  in  the  case  of  marriage  in  any  such  registered  build- 

J3v  sec  25,  "after  any  marriage  shall  have  been  solemnized  it  Proof  of  resi- 
shall  not  be  necessary  in  support  of  such  marriage  to  give  any  proof  fc *  {£nt> 
of  the  actual  dwelling  of  either  of  the  parties  previous  to  the  mar-  not  necessary 
riage  within  the  district  wherein  such  marriage  was  solemnized  for  to  establish  the 
the  time  required  by  this  act,  or  of  the  consent  of  any  person  whose  marna£e« 
consent  thereunto  is  required  by  law ;  nor  shall  any  evidence  be 
given  to  prove  the  contrary  in  any  suit  touching  the  validity  of  such 
marriage." 

By  sec.  26,  "  with  the  consent  under  the  hand  and  seal  of  the  Bishops,  with 
patron  and  incumbent  respectively  of  the  church  of  the  parish  or  fJJJJJJ?  ^y 
district  in  which  may  be  situated  any  public  chapel  with  or  without  license  chapels 
a  chapelry  thereunto  annexed,  or  any  chapel  duly  licensed  for  the  forthesolem- 
celebration  of  divine  service  according  to  the  rites  and  ceremonies  ^^^f^ 
of  the  church  of  England,  or  any  chapel  the  minister  whereof  is  populous 
duly  licensed  to  officiate  therein  according  to  the  rites  and  cere-  places. 
monies  of  the  church  of  England,  or  without  such  consent  after  two 
calendar  months'  notice  in  writing  given  by  the  registrar  of  the 
diocese  to  such  patron  and  incumbent  respectively,  the  bishop  of  the 
diocese  may,  if  he  shall  think  it  necessary  for  the  due  accommoda- 
tion and  convenience  of  the  inhabitants,   authorize  by  a  license 
under  his  hand  and  seal  the  solemnization  of  marriages  in  any  such 
chapel  for  persons  residing  within  a  district  the  limits  whereof  shall 
be  specified  in  the  bishop's  license,  and  under  such  provisions  as  to 
the  amount,  appropriation,  or  apportionment  of  the  dues,  and  as  to 
other  particulars,  as  to  the  said  Dishop  may  seem  fit,  and  as  may  be 
specified  in  the  said  license ;  provided  that  it  shall  be  lawful  for  any 
patron  or  incumbent  who  shall  refuse  or  withhold  consent  to  the 
grant  of  any  such  license  to  deliver  to  the  bishop,  under  his  or  her 
hand  and  seal,  a  statement  of  the  reasons  for  which  such  consent 
shall  have  been  so  refused  or  withholden ;  and  no  such  license  shall 
be  granted  by  any  bishop  until  he  shall  have  inquired  into  the  mat- 
ter of  such  reasons ;  and  every  instrument  of  consent  of  the  patron 
and  incumbent,  or,  if  such  consent  be  refused  or  withholden,  a  copy 
of  the  notice  under  the  hand  of  the  registrar,  and  every  statement 
of  reasons  alleged  as  aforesaid  by  the  patron  or  incumbent,  with  the 

(©)  Sec.  22  regulates  the  marriage  fees  of  general,  and  copies  of  the  marriage  register 

the  registrar.    By  sec.  23,  the  registrar  is  book  are  to  be   given  quarterly  to   the 

to  register  all  marriages  solemnised  before  superintendent  registrar, 
him  jo  hooks  to  be  sent  by  the  registrar 


20* 


Of  Bigamy. 


[BOOK  II. 


Notice  of  such 
licenses  to  be 
affixed  in  cha- 
pels. 

Marriages  per- 


regulations  as 
those  per- 
formed in 
parish 
churches. 


bishop's  adjudication  thereupon  under  his  hand  and  seal,  shall  be 
registered  in  the  registry  of  the  diocese ;  and  thenceforth  and  until 
the  said  license  be  revoked  marriages  solemnized  in  such  chapel 
shall  be  as  valid  to  all  intents  and  purposes  as  if  the  same  had  been 
solemnised  in  the  parish  churchy  or  in  any  chapel  where  marriages 
might  heretofore  have  been  legally  solemnized,    (p) 

By  sec.  29,  "  there  shall  be  placed  in  some  conspicuous  part  in 
the  interior  of  every  chapel  in  respect  of  which  such  license  shall  be 

E'ven  as  aforesaid  a  notice  in  the  words  following :  '  Marriages  may 
i  solemnized  in  this  chapel.' "  (pp) 

By  sec  30,  "all  provisions  which  shall  from  time  to  time  be  in 
formed  m  such  force  relative  to  marriages,  and  to  providing,  keeping,  and  trans- 

cnapeis  to  do  •    •  •         «       .         °*         .        *•        •  .  t*  «         ■    i  •     *  _■» 

under  the  same  mitting  register  books  and  copies  of  registers  of  mamages^solemnized 
in  any  parish  church,  shall  extend  to  any  chapel  in  which  the  so- 
lemnization of  marriages  shall  be  authorized  as  aforesaid,  in  the  same 
manner  as  if  the  same  were  a  parish  church,  and  everything  re- 
quired by  law  to  be  done  relating  thereto  by  the  rector,  vicar,  curate, 
or  churchwardens  respectively  of  any  parish  church  shall  be  done 
by  the  officiating  minister,  chapelwarden,  or  other  person  exercising 
analogous  duties  in  such  chapel  respectively." 
Option  to  par-       By  sec.  31,  "  notwithstanding  any  such  license  as  aforesaid  to 
ried at  parish"   w\emrxiz&  marriages  in  any  such  chapel,  the  parties  may,  if  they 
church.  think  fit,  have  their  marriage  solemnized  in  the  parish  church,  or  in 

any  chapel  in  which  heretofore  the  marriage  of  such  parties  or  either 
of  them  might  have  been  legally  solemnized."  (q) 
Marriages  void       By  sec.  42,  "  if  any  persons  shall  knowingly  and  wilfully  inter- 
im mmied  *fth    man7  a^er  ^e  ^^  ^rat  ^y  °^  March  under  the  provisions  of  this 
the  knowledge   &ct  in  any  place  other  than  the  church,  chapel,  registered  building, 
of  both  parties,  or  office  or  other  place  specified  in  the  notice  and  certificate  as  afore- 
said, or  without  due  notice  to  the  superintendent  registrar,  or  with- 
out certificate  of  notice  duly  issued,  or  without  license,  in  case  a 
license  is  necessary  under  this  act,  or  in  the  absence  of  a  registrar 
or  superintendent  registrar  where  the  presence  of  a  registrar  or 
superintendent  registrar  is  necessary  under  this  act,  the  marriage  of 
such  persons,  except  in  any  case  herein-after  excepted,  shall  be  null 
and  void:   Provided  always,  that  nothing  herein  contained  shall 
extend  to  annul  any  marriage  legally  solemnized  according  to  the 
provisions  of  an  act  passed  m  the  fourth  year  of  his  late  Majesty 
George  the  Fourth,  intituled,  '  An  Act  for  amending  the  Laws  re- 
specting the  Solemnization  of  Marriages  in  England."*  (r) 


4  Geo.  4,  c 

76. 


(  p)  Sec.  27  provides  for  the  appropria- 
tion of  fees  on  marriages  performed  in 
such  chapels.  By  sec.  28,  the  patron  or 
incumbent  may  appeal  .to  the  archbishop 
aginst  such  licenses. 

(pp)  See  1  Vict.  c.  22,  s.  33,  port,  p.  205. 

(?)  By  sec  32  the  bishop,  with  consent 
of  archbishops,  may  revoke  such  licenses ; 
in  which  case,  by  sec.  33,  the  registers  are 
to  be  sent  to  the  incumbent  of  the  parish 
church.  By  sec.  34,  the  registrars  of  the 
dioceses  are  to  send  to  the  register  office, 
yearly,  lists  of  the  licensed  chapels  within 
their  districts,  and  a  list  of  all  cnapeis  and 
buildings  registered,  to  be  printed.  By 
sec  35  marriages  under  this  act  are  to  be 
cognizable.  By  sec  36  the  registrar  may 
ask    certain    particulars   of  parties.    By 


sec  37  all  persons  vexatiously  entering 
caveats  are  liable  to  costs  and  damages. 
By  sec.  38  all  persons  making  false  decla- 
rations, &c,  are  guilty  of  perjury.  By  sec 
39  all  persons  unduly  solemnising  mar- 
riage  are  guilty  of  felony.  By  sec  40  the 
superintendent  registrars  who  unduly  issue 
certificates  are  {ruilty  of  felony ;  and  by  sec 
41  all  prosecutions  are  to  be  commenced 
within  tnree  years.  See  also  1  Vict  c  22, 
s.  3. 

(r)  By  sec  43,  in  cases  of  fraudulent 
marriages,  the  guilty  party  is  to  forfeit  all 
property  accruing  from  the  marriage,  as  m 
4  Geo.  4,  c  76,  and  by  sec  44,  the  provi- 
sions of  the  registry  act  are  extended  to 
this  act 
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By  sec.  46,  "  this  act  shall  extend  only  to  England,  and  shall  not  Extent  of  act. 
extend  to  the  marriage  of  any  of  the  royal  family." 

The  1  Vict  c.  22,  s.  23,  enacts,  that  "  the  registrar  general,  under  Provision  for 
the  direction  of  one  of  her  Majesty's  principal  secretaries  of  state,  I?arljjgle! m 
shall  take  order  that  the  solemn  declaration  and  form  of  words  pro-  t0ngue* 8 
Tided  to  be  used  in  the  case  of  marriages  under  the  said  act  for 
marriages  be  truly  and  exactly  translated  into  the  Welsh  tongue, 
and  shall  cause  the  same  so  translated  to  be  furnished  to  every 
registrar  of  marriages  throughout  Wales,  and  in  all  places  where  the 
Welsh  tongue  is  commonly  used ;  and  it  shall  be  lawful  to  use  the 
declaration  and  form  of  words  so  translated,  and  published   by 
authority,   in   all  places  where   the   Welsh  tongue  is  commonly 
used   or  preferred,  in  such  manner  and  form  and  to  the  same 
intents  and  purposes  as  by  the  said  act  is  prescribed  in  the  English 
tongue." 

Ivy  sec  33,  "  the  banns  of  marriage  of   any  persons  may   be  Banns  may  be 
published  in  any  chapel  licensed  by  the  bishop,  according  to  the  cEapeUwhere 
provisions  of  the  said  act  for  marriages,  for  the  solemnization  of  mar-  marriages  may 
riages,  in  which  those  persons  might  lawfully  be  married;  and  be  solemnised, 
instead  of  the  notice  required  by  the  said  act  the  words  '  banns  may 
be  published  and  marriages  may  be  solemnized  in  this  chapel'  shall 
be  placed  in  some  conspicuous  part  in  the  interior  of  every  such 
chapel." 

By  sec  34,  which  recites,  that  "  doubts  may  arise  whether  under  Marriages  may 
the  said  recited  acts  it  is  lawful  for  the  bishop  to  license  chapels  for  Jj  m  J10^^ 
marriages  between  parties  one  only  of  whom  resides  within  the  onlyonc  of  the 
district   specified   in  such  license;     "all  such  licenses  shall  be  parties  is  resi- 
construed  to  extend  to  and  authorize  marriages  in  such  chapels  ^Ji^1116 
between  parties  one  or  both  of  whom  is  or  are  resident  within  the 
said  district ;  provided  always,  that  where  the  parties  to  any  mar-  Publication  of 
riace  intended  to  be  solemnized  after  publication  of  banns  shall  Jj*nn8  w.here 
reside   within   different  ecclesiastical  districts  the  banns  for  such  gidem  different 
marriage  shall  be  published  as  well  in  the  church  or  chapel  wherein  districts, 
such   marriage  is  intended  to  be   solemnized  as  in   the  chapel 
licensed  under  the  provisions  of  the  said  recited  act  for  the  other 
district  within  which  one  of  the  parties  is  resident,  and  if  there  be  no 
such  chapel  then  in  the  church  or  chapel  in  which  the  banns  of  such 
last-mentioned  party  might  be  legally  published  if  the  said  recited 
act  had  act  been  passed/' 

By  sec  35,  "  any  building  which  shall  have  been  licensed  and  Any  building 
used  during  one  year  next  before  registration  for  public  religious  ^SSyel" 
worship  as  a  Roman  catholic  chapel  exclusively  shall  be  taken  to  be  as  a  Roman 
a  separate  building  for  the  purpose  of  being  registered  for  the  cele-  catholic  chapel 
bration  of  marriages,  notwithstanding  the  same  shall  be  under  the  ^a^bere" 
same  roof  with  any  other  building,  or  shall  form  a  part  only  of  a  gUtered  for 

building."  celebration  of 

By  3  &  4  Vict  c  72,  s.  I,  reciting  the  4  Geo.  4,  c.  76,  and  marria«e8- 
6  &  7  Wm.  4,  c.  85,  and  1  Vict  c  22,  and  that  it  is  expedient  to 
restrain  marriages  under  the  6  &  7  Wm.  4,  from  being  solemnized 
out  of  the  district,  in  which  one  of  the  parties  dwells,  unless  either 
of  the  parties  dwells  in  a  district,  within  which  there  is  not  any  re- 
gistered building,  enacts,  "  that  it  is  not  and  shall  not  be  lawful  for  Certificate  of 
any  superintendent  registrar  to  give  any  certificate  of  notice  of  notice  not  to  be 
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granted  for  marriage  where  die  building  in  which  the  marriage  is  to  be 
JiSeSriet  solemnised,  as  stated  in  the  notice,  shall  not  be  within  the  dis- 
where  the  par-  trict  wherein  one  of  the  parties  shall  have  dwelt  for  the  time  re- 
ties  dwell,  &c.  quired  by  the  said  act  of  his  late  Majesty,  except  as  hereinafter  is 

enacted. 
In  what  case  By  sec.  2,  "  it  shall  be  lawful  for  any  party  intending  marriage 
he™*8  ■*■£  under  the  provisions  of  the  said  act  of  his  late  Majesty,  m  addition 
out  of  the  dis-  to  the  notice  required  to  be  given  by  that  act,  to  declare  at  the  time 
trict  in  which  of  giving  such  notice,  by  indorsement  thereon,  the  religious  appel- 
the  parties  fetum  of  the  body  of  Christians  to  which  the  party  professeth  to 
dweIU  belong,  and  the  form,  rite,  or  ceremony  which  thT^ties  desire  to 

adopt  in  solemnizing  their  marriage,  and  that,  to  the  best  of  his  or 
her  Knowledge  and  belief,  there  is  not  within  the  district  in  which 
one  of  the  parties  dwells  any  registered  building  in  which  marriage 
is  solemnized  according  to  such  form,  rite,  or  ceremony,  and  the 
district  nearest  to  the  residence  of  that  party  in  which  a  building  is 
registered  wherein  marriage  is  so  solemnized,  and  the  registered  buud- 
ing  within  such  district  in  which  it  is  intended  to  solemnize  their 
marriage ;   and  after  the  expiration  of  seven  days  or  twenty-one 
days,  as  the  case  may  require,  under  the  said  act  of  his  late  Mar- 
jesty,  it  shall  be  lawful  for  the  superintendent  registrar  to  whom 
any  such  notice  shall  have  been  given  to  issue  his  certificate,  accord- 
ing to  the  provisions  of  that  act ;  and  after  the  issuing  of  such  cer- 
tificate the  parties  shall  be  at  liberty  to  solemnize  their  marriage  in 
the  registered  building  stated  in  such  notice :  Provided  always,  that 
after  any  marriage  shall  have  been  solemnized  it  shall  not  be  neces- 
sary  in  LpportIS  such  marriage  to  give  any  proof  of  the  truth  of 
the  facts  herein  authorized  to  be  stated  in  the  notice,  nor  shall  any 
evidence  be  given  to  prove  the  contrary  in  any  suit  touching  the 
validity  of  such  marriage.'' 
Provision  as  to       By  sec.  5,  "  notwithstanding  anything  herein  or  in  the  said 
munbenof  the  rec*^  acts  or  either  of  them  contained,  the  Society  of  Friends 
society  of         commonly  called  Quakers,  and  also  persons  professing  the  Jew- 
Friends,  and     ish  religion,  may  lawfully  continue  to  contract   and   solemnize 
JeW8*  marriage  according  to  the  usages  of  the  said  society  and  of  the 

said  persons  respectively,    after    notice    for    that    purpose    duly 
given,  and  certificate  or  certificates  duly  issued,  pursuant  to  the 
provision  of  the   said  recited  act  of  his  late   Majesty,  notwith- 
standing the  building  or  place  wherein  such   marriage  may  be 
contracted  or  solemnized  be  not  situate  within  the  district  or  either 
of  the  districts  (as  the  case  may  be)  in  which  the  parties  shall  re- 
spectively dwell." 
A  marriage  is        The  marriage  act  does  not  specify  what  shall  be  necessary  to  be 
o^^nse"1118    0Dserved  in  the  publication  of  banns,  or  that  the  banns  shall  be  pub- 
where  the  party  lished  in  the  true  names  of  the  parties;  but  it  must  be  understood 
is  married  in     as  the  clear  intention  of  the  legislature  that  the  banns  shall  be  pub- 
^J^jJ?^^   lished  in  the  true  names,  because  it  requires  that  notice  in  writing 
known  in  the     shall  be  delivered  to  the  minister  of  the  true  Christian  names  ana 
place  where  he  surnames  of  the  parties  seven  days  before  the  publication ;  and, 
jJact^Jua^     unless  such  notice  be  given,  he  is  not  obliged  to  publish  the  banns, 
name.  But  a  publication  in  the  name  which  the  party  has  assumed,  and 

by  which  he  is  known  in  the  parish,  appears  to  be  sufficient,  and 
would,  indeed,  be  the  proper  publication  where  the  party  is  not 
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known  by  his  real  name.  Thus,  where  a  person,  whose  baptismal 
and  surname  was  Abraham  Langley,  was  married  by  banns  by  the 
name  of  George  Smith,  having  been  known  in  the  parish  where 
he  resided  and  was  married  by  that  name  only  from  his  first  coming 
into  the  parish  till  his  marriage,  which  was  about  three  years,  the 
court  of  King's  Bench  held  that  the  marriage  was  valid.  (*)  And 
in  the  same  court  it  was  subsequently  held,  that  a  marriage  by 
license,  not  in  the  party's  real  name,  but  in  the  name  which  he  had 
assumed,  because  he  had  deserted,  he  being  known  by  that  name 
only  in  the  place  where  he  lodged  and  was  married,  and  where  he 
had  resided  sixteen  weeks,  was  valid.  Lord  Ellenborough,  C.  J., 
said,  "  If  this  name  had  been  assumed  for  the  purpose  of  fraud  in 
order  to  enable  the  party  to  contract  marriage,  and  to  conceal  him- 
self from  the  party  to  whom  he  was  about  to  be  married,  that  would 
have  been  a  fraud  on  the  marriage  act  and  the  rights  of  marriage, 
and  the  Court  would  not  have  given  effect  to  any  such  corrupt  pur- 

Eee.  But  where  a  name  has  been  previously  assumed,  so  as  to 
ve  become  the  name  which  the  party  has  acquired  by  reputation, 
that  is,  within  the  meaning  of  the  marriage  act,  the  party's  true 
name."(£) 

Under  the  26  Geo.  2,  c  33,  if  there  was  a  total  variation  of  a  B*nns  pub- 
name  or  names,  that  is,  if  the  banns  were  published  in  a  name  or  I?*1?1  m  en~ 
names  totally  different  from  those  which  the  parties,  or  one  of  them,  ^3 
ever  used,  or  by  which  they  were  ever  known,  the  marriage  in  pur-  26Geo,2,c.33. 
snance  of  that  publication  was  invalid ;  and  it  was  immaterial  in  such 
cases,  whether  the  misdescription  had  arisen  from  accident  or  design, 
or  whether  such  design  were  fraudulent  or  not     The  pauper  and 
her  husband  were  married  in  1817,  by  banns,  by  the  names  of 
Mary  White  and  Joseph  Betts.    The  husband  had  been  baptized  as 
the  son  of  J.  and  M.  feetts.     M.  Betts  was  the  daughter  or  S.  Wil- 
son, and  her  husband  having  absconded  shortly  after  their  marriage, 
the  pauper's  husband  was  brought  up  by  S.  Wilson,  and  always 
called  by  the  name  of  Wilson,  and  never  called  or  known  by  any 
other  name  either  before  or  after  his  marriage.   The  pauper  was  the 
daughter  of  J.  and  M.  Hodgkinson,  and  was  never  called  or  known 
by  any  name  except  Hodgkinson  till  after  her  marriage,  but  in  the 
register  of  her  baptism  she  was  described  as  "  Mary  the  daughter  of  * 
&  White  and  his  wife,"  which  entry  was  believed  to  have  been  a 
mistake  of  the  clergyman  who  baptized  her.     It  was  held  that  the 
marriage  was  void.     Whether  the  husband  was  sufficiently  desig- 
nated by  the  name  of  Betts  it  was  unnecessary  to  inquire,  as  the 
Court  were  clearly  of  opinion  that  the  woman  was  never  known  by, 
and  never  used  the  surname  of  "  White,"  so  as  to  make  that,  in  any 
latitude  of  construction,  "  a  true  name"  within  the  meaning  of  the 
26  Geo.  2,  c.  33,  s.  2.  (u) 

But  under  the  26  Geo.  2,  c.  33,  if  there  were  a  partial  variation  Partial  ?aria- 
of  name  only,  as  the  alteration  of  a  letter  or  letters,  or  the  addition  tion  m  the 
or  suppression  of  one  Christian  name,  or  the  names  had  been  such 

(t)  Rex  9.~Billinghurgt.  1815,  3M.&  of  which  are  eWen  in  the  report,  259,  267. 
S.  2>0.    This  was  a  settlement  case  :  but  (0  Rex  v.  Burton  upon  Trent,  3  M.  &  S. 

the  point  was  fully  argued,  and  many  cases  537. 
from  the  consistory  court  were  cited,  notes  («)  Rex  v.  Tihsbelf,  1  B.  &  Ad.  190. 
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as  the  parties  had  used,  and  been  known  by,  at  one  time,  and  not 
at  another ;  in  such  cases  the  publication  might,  or  might  not  be 
void;  the  supposed  misdescription  might  be  explained,  and  it 
became  a  most  important  part  of  the  inquiry,  whether  it  was  con- 
sistent with  honesty  of  purpose,  or  arose  from  a  fraudulent  inten- 
tion, (x) 
Under  the  4  But  the  words  of  the  4  Geo.  4,  c.  76,  s.  22,  are  wholly  different 

Geo.  4,  c.  76,    from  those  0f  the  26  Geo.  2,  c  33,  s.  8,  and  it  has  been  held  that  in 
murfKowthat  order  to  invalidate  a  marriage  under  the  4  Geo.  4,  c  76,  s.  22,  it 
there  his  been    must  be  contracted  with  a  knowledge  by  both  parties  that  no  due 
110  -duen?w      publication  of  the  banns  has  taken  place.     Where*  therefore,  J.  C. 
cation         ns.  ^j  Susannah  Spencer  that  he  would  see  the  banns  properly  pub- 
lished, and  she  took  no  steps  in  the  matter,  he  told  her  that  they  had 
been  published ;  and  he  procured  the  banns  to  be  published  in  the 
name  of  Agnes  Watts,  which  name  she  had  never  borne ;  and  in 
performing  the  service,  the  clergyman  applied  to  her  the  name  of 
Agnes,  till  which  time  she  believed  she  was  about  to  be  married  by 
her  own  name,  and  she  did  not  know,  until  after  the  marriage,  that 
the  banns  had  been  published  in  a  wrong  name ;  it  was  held  that 
the  marriage  was  valid,  (y)  But  where  both  the  man  and  the  woman 
were  aware  that  the  banns  had  been  published  in  a  manner  to  con- 
ceal the  identity  of  one  of  them,  it  was  held  that  the  marriage  was 
void,  (z) 
Assuming  a  It  seems  that  the  assuming  a  fictitious  name,  upon  the  second 

fictitious  name  marriage,  will  not  prevent  the  offence  from  being  complete,  (a) 
^^oad  And  it  was  decided  to  be  no  ground  of  defence,  that  upon  the  se- 
cond marriage  (which  was  by  banns)  the  parties  passed  by  false 
Christian  names  when  the  banns  were  published,  and  when  the 
marriage  took  place :  and  it  was  further  nolden  that  the  prisoner, 
having  written  down  the  names  for  the  publication  of  the  banns, 
was  precluded  thereby  from  saying  that  the  woman  was  not  known 
by  the  name  he  delivered  in,  and  that  she  was  not  rightly  described 
by  that  name  in  the  indictment  The  indictment  was  against  the 
prisoner  for  marrying  Anna  Timson  whilst  he  had  a  wife  living : 
the  second  marriage  was  by  banns ;  and,  it  appeared,  that  the  pri- 
soner wrote  the  note  for  the  publication  of  the  banns,  in  which  the 
woman  was  called  Anna,  and  that  she  was  married  by  that  name, 
but  that  her  real  name  was  Susannah.  Upon  a  case  reserved  two 
questions  were  made:  one,  whether  this  marriage  was  not  void, 
because  there  was  no  publication  of  banns  by  the  woman's  right 
name,  and  that,  if  the  second  marriage  were  void,  it  created  no 
offence :  and  the  other  question  was,  whether  the  charge  of  the  pri- 
soner's marrying  Anna  was  proved.  But  the  judges  held,  unani- 
mously, that  the  second  marriage  was  sufficient  to  constitute  the 
offence ;  and  that,  after  having  called  the  woman  "  Anna"  in  the 
note  he  gave  in  for  the  publication  of  banns,  it  did  not  lie  in  the 
prisoner's  mouth  to  say,  that  she  was  not  known  as  well  by  the  name 

(x)  Per  Lord  Tenterdeh,  C.  J.    Ibid.  (y)  Rex  t>.  Wroxton,  4  B.  &  Ad.  640. 

see  Sullivan  v.  Sullivan.    2  Hagg.  C.  R.  1N.&M.  712. 

254.  Frankland  r.  Nicholson,  3  M.  &  S.  26) .  (z)  Wiltshire  v.  Wiltshire, 3  Hagg.  Ecc 

1  Phill.  R.  147.     Pougett  v.  Tomkins,  3  R.  332. 

M.  &  S.  263.    Mather  c.  Ney,  3  M.  &  S.  (a)  Rex  v.  Allison,  post,  p,  217. 

266.  »r—»r> 


chap,  xxiii.]        Construction  of  the  old  Marriage  Act.  -09 

of  Anna  as  by  that  of  Susannah,  or  that  she  was  not  rightly  called 
by  the  name  of  Anna  in  the  indictment*  (6) 

So  where  the  prisoner  contracted  the  second  marriage  in  the 
maiden  name  of  his  mother,  and  the  woman  he  married  had  also 
made  use  of  her  mother's  maiden  name,  it  was  unanimously  resolved 
by  all  the  judges  that  the  prisoner  was  rightly  convicted,  (c)  So 
where  the  second  wife  had  never  gone  or  been  known  by  the  name 
of  Thick,  but  had  assumed  it  when  the  banns  were  published,  that 
her  neighbours  might  not  know  she  was  the  person  intended,  it  was 
held  that  the  parties  could  not  be  allowed  to  evade  the  punishment 
for  their  offence,  by  contracting  a  conceitedly  invalid  niarriage.  (d) 
But  where  the  only  evidence  mat  the  name  of  the  second  wife  was 
Hannah  Wilkinson,  (the  name  laid  in  the  indictment,)  was  that  the 
woman  was  married  by  that  name,  and  there  was  no  other  proof 
that  the  woman  was  in  fact  Hannah  Wilkinson ;  it  was  held  that  the 
proof  was  insufficient,  and  that  to  make  it  sufficient  t^iere  should  have 
been  proof  that  the  prisoner  was  married  to  a  certain  woman  by  the 
name  of,  and  who  called  herself,  H.  Wilkinson,  whereas,  in  fact,  . 
there  was  no  proof  that  such  was  her  name,  or  that  she  had  ever 
before  gone  by  that  name ;  and  if  the  banns  had  been  published  in 
a  name  which  was  not  her  own,  and  which  she  had  never  gone  by, 
the  marriage  would  be  invalid,  (e) 

It  has  been  seen  that  the  sixteenth  section  of  the  4  Geo*.  4,  c.  76,  The  prosecutor 
makes  the  consent  of  the  father,  guardians,  or  mother,  necessary  to  J?0*  *"*e 
the  validity  of  a  marriage  by  license,  where  the  party  is  a  minor,  per  consent  of" 
And  it  appears  to  have  been  held,  upon  the  former  marriage  act,  parents,  &c.  if 
that  the  party  prosecuting  must  shew  such  consent  whereXe  mar- 

Upon  an  indictment  for  bigamy,  the  first  marriage  imported  by  Hage  was  by 
the  register  to  have  been  by  license,  and  the  prisoner  proved  that  license,  under 
at  that  time  he  was  under  age.     A  question  was  raised,  whether  *he3*6  G*  *» 
this  threw  it  upon  the  prosecutor  to  prove  consent ;  and,  it  appear- 
ing that  by  the  marriage  act  the  register  ought  to  state  consent,  if 
either  party  was  under  twenty -one,  Wilson,  J.,  held  it  did;  and  he 
directed  an  acquittal  (/)     &),  after  a  conviction,  the  judges,  upon 
much  discussion,  were  of  opinion  that  the  form  of  the  register  of 
the  first  marriage,  then  in  question,  which  expressed  the  marriage 
to  have  been  by  license  generally,  without  saying  by  consent  of 
parents  or  guardians,  together  with  the  fact  of  the  parents  never 
Laving  been  known  to  have  been  in  England,  were  primd  facie 
evidence  that  the  first  marriage  was  had  without  the  consent  of 
parents  or  guardians,  upon  which  the  jury  might  have  found  the 
prisoner  not  guilty.  ($) 

If  the  prisoner  prove  (as  it  is  competent  for  him  to  do)  that  his 
first  marriage  took  place  while  he  was  a  minor,  it  must  be  shewn, 


(b)  Rex  v  Edwards,  Mich.  T.  1814. 
MS.  Bayley,  J.,  and  Ross.  &  By.  283. 

(c)  Palmer's  case,  1  Deac.  Dig.  Cr.  L. 
147.    Rose.  C.  E.  280. 

(<*)  Rex  v.  Penson,  5  C.  &  P.  412. 
Garner,  B.  See  Reg.  r.  Orpill,  post,  p.  21 5. 

(e)  Drake's  case,  1  Lewin,  25.  Parke,  J. 

(J  )  Rex  v.  Morton,  cor.  Wilson,  J., 
Newcastle,  1789.  MS.  Bayley,  J.,  and 
Rots.  &Ry.  19,  note  (a). 

(9)  James's  case,  Mich.  T.  1802.  Hil. 
T.  1803.     Russ.  &  Ry.   17.     And  the 
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judges  directed  the  prisoner  to  be  dis- 
charged on  his  own  recognizance.  Lord 
Kenyon  at  the  first  meeting  seemed  to  be 
of  opinion  that  it  was  sufficient  for  the 
prisoner  to  prove  himself  under  are  at  the 
lime  of  the  first  marriage;  and  that  it 
then  rested  with  the  prosecutor  to  shew 
that  the  marriage  was  with  the  consent  of 
parents  or  guardians,  but  that  the  prisoner 
ought  not  to  be  called  upon  to  prove  a 
negative. 
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on  the  part  of  the  prosecution,  that  such  marriage,  if  by  license,  was 
with  the  proper  consent,  The  prisoner  was  indicted  for  bigamy,  in 
marrying  Elizabeth  Field,  his  first  wife  Lydia  being  still  living:  and 
it  was  proved  that  on  the  12th  Feb.  1791,  he  was  married  to  Lydia 
Blackwell  by  license,  and  that  she  was  living  on  the  8th  of  June 
last;  and  that  on  the  14th  December,  1800,  he  married  Elizabeth 
Field.  On  behalf  of  the  prisoner  it  was  proved  that  he  was  born  on 
the  2nd  of  January,  1771,  and  that  his  father  was  then  alive :  and  it 
was  then  contended  that  the  first  marriage  was  void,  as  it  was  not 
proved  to  have  been  by  the  consent  of  his  father.  Lawrence,  J.,  told 
the  jury  that  he  thought  the  marriage  was  to  be  presumed  valid, 
unless  the  prisoner  proved  that  he  had  not  that  consent,  and  under 
his  direction  the  prisoner  was  found  guilty.  But  the  point  being 
saved  for  the  consideration  of  the  judges,  tney  held  the  conviction 
wrong;  as  it  was  clearly  proved  that  the  prisoner  was  under  age  at 
the  time  of  the  first  marriage,  and  as  there  were  no  circumstances 
from  which  consent  could  be  presumed.  (A) 
Consent  to  the  Though  illegitimate  children  are  regarded  by  the  law  as  not 
^^^j"1*^  havingany  father,  yet  they  were  held  to  be  within  the  marriage  act 
mate  children,  of  26  Geo.  2;  and  a  marriage  by  license  between  two  illegitimate 
children,  who  were  minors,  without  consent  of  parents  or  guardians, 
was  therefore  held  to  be  void,  (i) 

And  formerly  it  was  the  opinion  of  the  court  of  King's  Bench, 
that  the  power  of  consent  given  by  the  act  to  the  father  and  mother 
was  intended  to  include  reputed  parents,  as  being  interested  in  their 
children's  welfare,  and  bound  to  provide  for  them  by  the  laws  of 
nature :  (j)  but  in  a  case  which  came  before -the  Consistorial  Court 
in  London,  in  1799,  a  different  doctrine  was  held  by  the  very  learned 
judge  of  that  Court,  who  was  of  opinion  that  the  reputed  parents 
were  not  enabled  to  consent,  and  that  the  consent  could  be  lawfully 
given  only  by  a  guardian  appointed  by  the  Court  of  Chancery.  (A) 
And  in  a  more  recent  case  three  of  the  judges  of  the  Court  of 
King's  Bench  adopted  the  latter  opinion ;  and,  after  much  argument 
and  consideration,  certified  to  the  Master  of  the  Rolls  that  all  mar- 
riages, whether  of  legitimate  or  illegitimate  persons,  were  within  the 
general  provision  of  the  marriage  act,  26  Geo.  2,  c  33,  which  re- 
quired all  marriages  to  be  by  banns  or  license ;  and  that  the  con- 
sent of  the  natural  mother  to  the  marriage,  by  license,  of  an  illegi- 
timate minor,  was  not  a  sufficient  consent  within  the  eleventh  sec- 
tion of  that  act ;  and  that  consequently  the  marriage  in  question  was 
void  by  the  said  statute.  (I) 
Since  the  ]}ut  a  marriage  solemnized  by  license  since  the  4  Geo.  4,  c.  76, 

a  marriage  by  without  consent  of  parents,  where  one  of  the  parties  is  a  minor  is 
aminorwithout  valid :  for  the  section,  which  requires  such  consent,  is  only  direc- 
consent  is  tory.  The  pauper,  being  under  the  age  of  twenty-one  years,  was 
married  in  1826,  by  license,  without  the  consent  of  his  father,  who 
was  then  living;  it  was  objected  that  this  marriage  was  void  under 

(A)  Rex  v.  Butler,  Mich.  T.  1803.  MS.  (*)  Horner  v.  Liddiard,  Rep.  by  Dr. 

Bayley,  J.,  and  Russell  &   Ry.  61.     It  Croke. 

seems  that  subsequent  countenance  from  (/)  Priestley  v.   Hughes,  11    East,    I, 

parents  or  guardians,  or  other  circumstances  Grose,  J.,  differed,  and  sent  a   separate 

of  a  similar  kind,  might  afford  ground  for  certificate.     The  question  was  afterwards 

presuming  the  necessary  consent.  brought  before  the  House  of  Lords  in  an 

(t)  Rex  v.  Hodnctt,  t  T.  R.  96.  appeal  from  the  decree  in  this  case. 

(J)  Rex  v.  Edmonton,  Cald.  435. 
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the  4  Geo.  4,  c.  76,  for  want  of  the  father's  consent;  but  it  was 
held  that  the  marriage  was  valid  The  language  of  sect  16  (m)  is 
merely  to  require  consent ;  it  does  not  proceed  to  make  the  mar- 
riage void,  if  solemnized  without  consent  Sec  22,  declares  that 
certain  marriages  shall  be  null  and  void,  and  a  marriage  by  license 
without  consent  is  not  specified ;  and  if  there  were  any  doubt,  it  is 
removed  by  sec.  23,  which  in  such  a  case  enacts,  not  that  the  mar- 
riage shall  be  void,  but  that  all  the  property  accruing  from  the  mar- 
riage shall  be  forfeited,  (») 

As  the  marriage  of  a  minor,  under  the  4  Geo.  4,  c.  76,  without 
the  necessary  consent  of  parents  is  now  valid,  it  seems  that  it  is  not 
necessary  forthe  prosecutor  to  prove  such  consent,  and  that  the  absence 
of  such  consent  would  furnish  no  defence  if  proved  on  the  part  of  the 
prisoner.  The  6  &  7  Wm.  4,  c  85,  s.  25,  expressly  provides,  that  after 
any  marriage  shall  have  been  solemnized,  it  shall  not  be  necessary, 
in  support  of  such  marriage,  to  give  any  proof  of  the  consent  of  any 
person,  whose  consent  thereunto  is  required  by  law ;  nor  shall  any 
evidence  be  given  to  prove  the  contrary  in  any  suit  touching  the 
validity  of  any  marriage,  (o) 

A  marriage  celebrated  by  banns,  in  a  chapel  erected  after  the  Marriages  ce- 
26  Geo.  2,  c  33,  was  passed,  and  not  upon  the  site  of  any  ancient  J^^1^ 
church  or  chapel,  was  held  to  be  void,  although  marriages  had  been  chapels  erected 
de  facto  frequently  celebrated  there;  the  words  of  the  statute  "  in  ajnce  the  mar- 
which  chapel  banns  have  been  usually  published''  being  held  clearly  ^^.2363. 
to  mean  chapels  existing  at  the  time  it  was  passed,  {p)  But  as  soon 
as  the  determination  of  the  Court  in  this  case  was  known,  the 
21  Geo.  3,  c.  53,  was  passed,  making  valid  all  marriages  which  had 
been  celebrated  in  any  parish  church  or  public  chapel,  erected  since 
the  passing  of  the  26  Geo.  2,  c.  33,  and  consecrated,  and  providing 
that  the  registers  of  such  marriages  should  be  received  as  evidence. 
The  fourth  section  enacted,  that  the  registers  of  marriages  thereby 
made  valid  should,  within  twenty  days  after  the  first  of  August,  1781, 
be  removed  to  the  church  of  the  parish  in  which  such  chapel  should 
be  situated;  or,  if  it  should  be  situated  in  an  extra-parocnial  place, 
to  the  parish  church  next  adjoining,  to  be  kept  with  the  registers  of 
such  parish.  And  these  provisions  were  extended  by  the  44  Geo.  3, 
c  77,  and  the  48  Geo.  3,  c  127,  to  marriages  celebrated  in  such 
chapels  before  the  23d  August,  1808 ;  and  the  registers  of  such  mar- 
riages are  in  like  manner  to  be  removed  to  parish  churches,  and 
transmitted  to  the  bishop.  The  6  Geo.  4,  c.  92,  recites,  that  since 
the  26  Geo.  2,  c.  33,  and  the  44  Geo.  3,  c  77,  divers  churches  and 
chapels  had  been  erected  in  England,  Wales,  and  Berwick-upon- 
Tweed,  which  had  been  duly  consecrated,  and  divers  marriages  had 
been  solemnized  therein  since  the  passing  of  the  44  Geo.  3,  c.  77 ; 
but  by  reason  that  in  such  churches  and  chapels  banns  of  matrimony 
had  not  usually  been  published,  before  or  at  the  time  of  passing  the 
26  Geo.  2,  c.  33,  nor  any  authority  obtained  for  solemnizing  mar- 
riages therein,  under  the  provisions  of  the  4  Geo.  4,  c.  76,  such 
marriages  had  been  or  might  be  deemed  to  be  void ;  and  then  enacts, 
that  all  marriages  already  solemnized  in  any  church  or  public  chapel 
in  England,  Wales,  and  Berwick-upon-Tweed,  erected  since  the  26 

(»)  See  the  section,  ante,  p.  195,  6.  (o)  See  the  section,  ante,  p.  20?. 

(a)  Rex  v.  Birmingham,  8  B.  fie  C.  29,  (p)  Rex  r.  Northfield,  DougL  669. 
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Geo.  2,  c  33,  and  consecrated,  shall  be  as  good  and  valid  in  law  as 
if  such  marriages  had  been  solemnized  in  parish  churches  or  public 
chapels,  having  chapelries  annexed,  and  wherein  banns  had  usually 
been  published  before  or  at  the  time  of  passing  the  26  Geo.  2.     By 
8.  2,  it  shall  be  lawful  for  marriages  to  be  in  future  solemnized  in  all 
churches  and  chapels  erected  since  the  26  Geo.  2,  c.  33,  and  con- 
secrated, "  in  which  churches  and  chapels  it  has  been  customary 
and  usual,  before  the  passing  of  this  act,  to  solemnize  marriages  ;w 
and  that  all  marriages  hereinafter  (x)  solemnized  therein  shall  be  as 
good  and  valid  as  if  they  had  been  solemnized  in  parish  churches,  &c 
wherein  banns  had  usually  been  published  before  or  at  the  time  of 
passing  the  26  Geo.  2.     And  the  registers  of  marriages  solemnized 
in  the  churches  or  chapels,  by  the  6  Geo.  4,  enacted  to  be  valid  in 
law,  or  copies  thereof,  are  to  be  received  as  evidence,  in  the  same 
manner  as  the  registers  of  marriages  in  parish  churches,  &c,  in  which 
banns  were  usually  published  before  or  at  the  time  of  the  26  Geo.  2, 
c.  33,  or  copies  thereof,  are  received;  but  liable  to  the  same  objec- 
tions as  would  be  available  to  exclude  the  latter  from  being  re- 
ceived, (a)    But  such  registers  of  marriages,  solemnized  in  any 
public  chapel,  and  made  valid  by  the  6  Geo.  4,  c.  92,  are,  within 
three  months  from  the  passing  of  the  act,  to  be  removed  to.  the 
parish  church  of  the  parish  in  which  such  chapel  is  situated ;   and  if 
it  be  situated  in  an  extra-parochial  place,  then  to  the  parish  church 
next  adjoining,  to  be  kept  with  the  marriage  registers  of  such  parish, 
and  in  like  manner  as  parish  registers  are  directed  to  be  kept  by  the 
26  Geo.  2.  (r) 
to™?.68  i»       The  4  Geo.  4,  c.  76,  and  6  &  7  Wm.  4,  c.  85,  only  extend  to  that  part 
places  beyond    °f tne  united  kingdom  called  England.  (*)   With  respect  to  marriages 
the  seu  good,    in  Scotland,  though  the  point  was  formerly  much  doubted,  (t)  it  ap- 
if  performed      pears  to  have  been  afterwards  settled  that  where  minors  domiciled 
therites^nd      in  England  withdrew  themselves  into  Scotland,  or  places  beyond 
custom*  of  the    the  seas,  for  the  purpose  of  evading  the  marriage  act,  their  marriage 
C^?V*         under  such  circumstances  was  nevertheless  valid,  (u)   In  a  late  case, 
were  cele-y        a  writer  to  the  signet  proved  that,  according  to  the  law  of  Scotland, 
brated.  marriage  is  a  civil  contract  solemnly  and  deliberately  entered  into, 

and  as  if  the  parties  had  a  serious  intention  of  living  together  as  man 
and  wife.  The  assent  of  both  parties  must,  therefore,  be  very  dis- 
tinctly and  clearly  proved  to  have  been  given,  in  order  to  render 
the  contract  a  valid  one.  It  is  not  necessary  to  the  validity  of  such 
contract,  that  the  parties  should  afterwards  live  together  as  man  and 
wife ;  but  the  fact  of  their  afterwards  living  together  as  man  and 
wife  will  operate  to  explain  ambiguous  words,  if  there  be  such  in 
the  contract  itself.  Where,  therefore,  the  second  marriage  took  place 
at  Gretna  Green,  and  upon  the  whole  evidence  the  assent  of  the 
second  wife  was  not  "  distinctly  and  clearly  proved,"  and  though 
the  parties  had  lived  together  afterwards,  the  evidence  tended  rather 
to  show  that  they  were  living  together  in  a  state  of  concubinage, 

(*)  Sic,  it  should  be  "hereafter.''  113 ;  and  see  the  opinion  of  Eyre*  O.  J.,  in 

(?)  6  Geo.  4,  c.  92,  s.  3.  reasoning  upon   the    case  of    Philips    v. 

(r)  Id.  sec.  4.  Hunter,  2  H.  Blac.  412.     And  in  Ilderton 

(«)  See  ante,  p.  197,  205.  v.  Ilderton,  2  H.  Blac.  145,  it  was  taken  to 
\t)  See  Burn's  Just.  tit.  Marriage,  and      be  clear   that  a  marriage,  celebrated  in 

the  observations    of   Lord    Mansfield  in      Scotland,  is  such   a   marriage  as   would 

Robinson  v.  Bland,  2  Burr,  1079.  entitle  the  woman  to  her  dower  in  England. 

(u)  Cromptoo  v  Bcarcroft,  Bull.  N.  P. 
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inasmuch  as  the  prisoner  still  continued  to  address  her  by  her  maiden 
name,  Mr.  B.  Anderson  directed  the  jury  to  find  the  prisoner  not 
guilty-  (*0  And  in  the  case  of  a  marrriage  in  such  distant  place,  it 
appears  to  be  sufficient  to  show  that  it  was  performed  according  to 
the  rites  and  custom  of  the  country  in  which  it  was  celebrated. 
Where  a  soldier  on  service  with  the  British  army  in  St.  Domingo,  Marriage  in 
in  1796,  being  desirous  of  marrying  the  widow  of  another  soldier  **■  **»»§«• 
who  had  diea  there  in  the  service,  the  parties  went  to  a  chapel  in 
the  town,  and  the  ceremony  was  there  performed  by  aperson  ap- 
pearing and  officiating  as  a  priest ;  the  service  being  in  French,  but 
interpreted  into  English  by  a  person  who  officiated  as  clerk,  and 
understood  at  the  time  by  the  woman  to  be  the  marriage  service  of 
the  church  of  England.  This  was  held  sufficient  evidence,  after 
eleven  years'  cohabitation,  that  the  marriage  was  properly  celebrated, 
although  the  woman  stated  that  she  did  not  know  that  the  person 
officiating  was  a  priest.  Lord  Ellenborough,  C.  J.,  in  delivering 
his  opinion,  considered  the  case,  first,  as  a  marriage  celebrated  in  a 
place  where  the  law  of  England  prevailed,  (supposing,  in  the  ab- 
sence of  any  evidence  to  tne  contrary,  that  the  law  of  England, 
ecclesiastical  and  civil,  was  recognized  by  subjects  of  England  in  a 
place  occupied  by  the  King's  troops,  who  would  impliedly  carry 
that  law  with  them,)  and  held  that  it  would  be  a  good  marriage  by 
that  law :  for  it  would  have  been  a  good  marriage  in  this  country 
before  the  Marriage  Act,  and  consequently  would  be  so  now  in  a 
foreign  colony,  to  which  that  act  does  not  extend.  In  the  second 
place,  he  considered  it  upon  the  supposition  that  the  law  of  England 
had  not  been  carried  to  St  Domingo  by  the  King's  forces,  nor  was 
obligatory  upon  them  in  this  particular;  and  held  that  the  facts 
stated  would  be  evidence  of  a  good  marriage  according  to  the  law 
of  that  country,  whatever  it  might  be ;  and  that  upon  such  facts 
every  presumption  was  to  be  made  in  favour  of  the  validity  of  the 
marriage,  (w) 

Where  a  person  was  married  at  her  father's  house,  in  Ireland,  in  Marriage  by  a 
1799,  in  the  presence  of  the  friends  of  both  femilies,  by  a  clerjjy-  JjffiS  rf 
man  of  the  church  of  England,  who  had  been  curate  of  the  parish  England  in  a 
for  eighteen  years :  the  parish  church  was  standing,  but  persons  of  private  house 
respectability  were  usually  married  at  their  own  houses :  the  parties  m  ™*,ld* 
lived  together  for  several  years  following  as  man  and  wife.     Upon 
objection  to  the  validity  of  this  marriage,  Best,  C.  J.,  said,  I  know  of 
no  law  which  says  that  celebration  in  a  church  is  essential  to  the 
Validity  of  a  marriage  in  Ireland.     The  English  marriage  act  does 
not  apply,  and  I  am  aware  of  no  Irish  law,  which  takes  marriages 
performed  in  that  country  out  of  the  rules  which  prevailed  in  this 
before  the  passing  of  that  act     Dakymple  v.  Dakymple  (x)  has 
placed  it  beyond  a  doubt  that  a  marriage  so  celebrated  as  this  has 
been,  would  have  been  held  valid  in  this  country  before  the  existence 
of  that  statute,  (y) 

(0)  Graham's  case,  2  Lew.  97.  In  the  Bayley,  J.,  had  held  a  marriage  in  Ireland 
lame  case  the  same  learned  judge  refused  invalid,  because  it  had  been  performed  in  a 
to  admit  the  certificate  as  evidence  of  the      private  house,  but  that  he  was  afterwards 


UlOCI  HICCi 


satisfied  of  the  validity  of  the  marriage. 

(w)ltex  v.  Brampton,  10  East,  282.  The  case  was  Rex  v.  Reilly,  2  Burn's 

(*)  2  Hagg.  64.  E.  Law,   B  Ed.  491,  n.  (7),  3  Burn's,  J. 

(y)  Smith  v.  Maxwell,  R.  &  M.  N.  P.  R.      D.  k  W.  Ed.  680.    There  the  marriage 

80.    His  lordship  added,  that  in  one  case      was  solemnized  in  Ireland,  under  a  license 
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In  a  case  at  the  Old  Bailey,  a  question  was  niade,  whether  a 
marriage  of  a  dissenter  in  Ireland,  when  performed  by  a  dissenting 
minister  in  a  private  room,  was  valid.  It  was  contended,  on  behalf 
of  the  prisoner,  who  was  indicted  for  bigamy,  that  the  marriage  was 
illegal  from  the  clandestine  manner  in  which  it  was  celebrated ;  and 
several  Irish  statutes  were  cited,  from  which  it  was  argued  that  the 
marriage  of  dissenters  in  Ireland  ought  at  least  to  be  m  the  face  of 
the  congregation,  and  not  in  a  private  room.  But  the  recorder  is 
said  to  have  been  clearly  of  opinion  that  this  marriage  was  valid,  on 
the  ground  that  as,  before  the  marriage  act,  a  marriage  might  have 
been  celebrated  in  England  in  a  house,  and  it  was  only  made  neces- 
sary, by  the  enactment  of  positive  law,  to  celebrate  it  in  a  church, 
some  law  should  be  shewn  requiring  dissenters  to  be  married  in  a 
church,  or  in  the  fece  of  the  congregation,  in  Ireland,  before  this 
marriage  could  be  pronounced  to  be  illegal:  whereas  one  of  the 
Irish  statutes,  21  &  22  Geo.  3,  c.  25,  (*)  enacted,  that  all  marriages 
between  Protestant  dissenters,  celebrated  by  a  Protestant  dissenting 
teacher,  should  be  good,  without  saying  at  what  place  they  should 
be  celebrated,  (a) 

A  marriage  celebrated  in  Ireland  between  a  Roman  Catholic  and 
a  Protestant,  by  a  Roman  Catholic  priest,  is  void. 

The  prisoner  was  charged  with  bigamy,  and  the  first  marriage  was 
proved  to  have  been  in  Ireland,  by  a  Roman  Catholic  priest,  but  the 
prisoner  insisted  that  it  was  void  in  point  of  law,  as  he  was  a  Protestant 
at  the  time  of  the  marriage,  and  the  woman  a  Roman  Catholic ; 
the  only  evidence  to  prove  that  he  was  a  Catholic  was,  that  on 
several  occasions  prior  to  the  first  marriage,  he  had  attended  mass : 
Mr.  J.  Patteson  told  the  jury,  that  if  they  should  be  of  opinion  that 
the  prisoner  was  a  Roman  Catholic  when  the  first  marriage  took 
place,  they  must  find  him  guilty ;  but  that  if  they  should  be  of  opi- 
nion that  he  was  a  Protestant,  they  must  acquit  him.  (b)  But  where 
the  first  marriage  took  place  at  Burton  on  Trent,  and  the  second  in 
Ireland,  at  the  house  of  the  Rev.  W.  O.  Sullivan,  a  Roman  Catholic 
priest,  as  was  usual  with  the  marriages  of  Roman  Catholics  in 
Ireland :  the  woman  was  a  Roman  Catholic,  and  before  the  com- 
mencement of  the    marriage    service   Mr.   O'Sullivan  asked  the 


from  the  Archbishop  of  Dublin,  authorizing 
the  clergyman  to  wnom  it  was  directed  to 
marry  tne  parties,  at  the  usual  canonical 
time  and  place ;  the  ceremony  was  performed 
by  the  curate  of  the  clergyman  to  whom  the 
license  was  directed,  in  a  private  house,  and 
after  the  canonical  hour.  Bayley,  J.,  after 
consulting  Holroyd,  J.,  thought  that  the 
non-compliance  with  the  license,  in  respect 
of  the  place  in  which  the  ceremony  was 
performed,  rendered  the  marriage  void. 

(z)  And 'see  11  Geo.  2,  c  10.  By  32 
Geo.  3,  c.  21,  s.  12,  Protestants  may  be 
married  to  Roman  Catholics  by  clergymen 
of  the  established  Church  ;  but  sec.  13  con- 
tains a  proviso  that  the  act  shall  not  autbo- 
Protestant   dissenting   ministers    or 


rue 


Popish  priests  to  celebrate  marriage  be* 
tween  Protestants  of  lite  established  Church 
and  Roman  Catholics.  The  clause  however 
does  not  enact  that  such  a  marriage  cele- 
brated by  a  Protestant  dissenting  teacher 


shall  be  void  Such  a  marriage,  celebrated 
by  a  Popish  priest,  would  be  void  by  19 
Geo.  2,  c.  13  (Irish)  ;  and  the  33  Geo.  3, 
c.  21,  s.  12,  only  authorises  Popish  priests 
to  celebrate  marriage  between  a  Protestant 
and  a  Papist,  where  such  Protestant  and 
Papist  have  been  first  married  by  a  Protes- 
tant clergyman.  See  the  3  &  4  Wm.  4,  c 
103,  which  repeals  the  penal  enactments 
made  by  6  Ann.  (I),  12  Geo.  1  (L),  23 
Geo.  2  (I.),  12  Geo.  3  (I),  33  Geo.  3  (I.), 
against  Catholic  clergymen  celebrating 
marriages  between  Protestants  in  Ireland. 

(a)  Rex  v ,  Old  Bailey,  Jan. 

Sera.  1815,  cor.  Sir  J.  Silvester,  Recorder. 
MS.  The  prisoner  was  an  officer  in  the 
army ;  and  his  first  marriage,  upon  which 
this  question  was  raised,  took  place  in  1787, 
at  Londonderry.  The  second  marriage  was 
celebrated  in  London,  according  to  the 
ceremonies  of  the  Church  of  England. 

(9)  Sunderland's  case,  2  Lew.  109. 
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prisoner  if  he  was  a  Roman  Catholic,  and  he  said  he  was:  a  part  of 
the  ceremony  was  in  Latin,  and  the  remainder  in  English:  the 
priest  having  asked  the  prisoner  if  he  would  take  the  woman  as  his 
wife,  and  having  asked  the  woman  if  she  would  take  the  prisoner  as 
her  husband,  and  each  of  them  having  answered  in  the  affirmative, 
he  pronounced  them  married;  it  was  held  that  the  prisoner  having 
at  the  time'of  the  marriage  held  himself  out  to  be  a  Roman  Catholic, 
it  was  a  good  marriage  as  against  him,  and  that  he  could  not  set  up 
his  protestation  as  a  defence  to  an  indictment  for  bigamy,  and  that 
there  was  sufficient  evidence  of  the  marriage  in  Ireland,  (c) 

Where  a  woman,  being  a  Roman  Catholic,  and  a  man,  being  a 
Protestant,  went  in  1826  before  Mr.  Wood,  a  clergyman  redding  in 
Dublin,  who,  in  his  private  house,  read  to  them  the  marriage  cere- 
mony, and  in  the  course  of  it  asked  her  whether  she  would  be  the 
wife  of  the  man,  and  asked  him  whether  he  would  be  her  husband, 
to  which  question  both  of  them  answered,  I  will :  Wood  was  reputed 
to  be  a  clergyman  of  the  established  church,  and  a  document  pur- 
porting to  be  letters  of  orders  signed  and  sealed  by  W.  late  arch- 
bishop of  Tuam,  dated  in  1799,  whereby  the  archbishop  certified 
that  he  had  ordained  Wood  a  priest,  and.  which  letters  were  found 
among  Wood's  papers  at  the  time  of  his  death  in  July  1829,  waa 
admitted  without  proof  of  the  handwriting  or  seal  of  the  archbishop, 
as  being  more  than  thirty  years  old.  It  was  held  that  this  document 
was  properly  received  in  evidence,  being  above  thirty  years  old :  if  it 
had  been  only  signed  there  could  have  been  no  question  as  to  its 
admissibility,  out  it  was,  in  fact,  also  sealed,  but  although  an  arch- 
bishop is  a  corporation  sole  for  many  purposes,  yet  such  a  certificate 
has  no  relation  to  his  corporate  character,  and  the  seal  must  be 
considered  as  the  seal  of  the  natural  person,  and  not  of  the  corpora- 
tion ;  and  consequently  that  there  was  sufficient  evidence  of  the 
marriage,  (d) 

With  respect  to  the  marriage  of  minors  in  Ireland,  the  statute 
9  Geo.  2,  a  11,  (Irish)  contains  some  provisions.  And  the  statute 
58  Geo.  3,  c.  84,  was  passed  to  remove  doubts  which  had  arisen  as 
to  the  validity  of  marriages  solemnized  within  the  British  territories 
in  India,  by  ordained  ministers  of  the  church  of  Scotland. 

A  marriage  by  license,  in  Ireland,  where  one  of  the  parties  was 
under  age  at  the  time,  and  there  was  no  consent  of  the  father,  is  not 
absolutely  void,  but  only  voidable  within  one  year,  under  the 
9  Geo.  2,  c  11,  and  if  no  proceedings  are  taken  within  the  year  to 
avoid  the  marriage,  it  is  binding,  and  the  party,  if  he  marry  again 
(during  the  life  of  his  wife)  may  be  properly  convicted  of  bigamy.  (*) 

The  statute  4  Geo.  4,  c.  91,  recites  the  expediency  of  relieving  4  Geo.  4,  c.  91, 
the  minds  of  all  his  Majesty's  subjects  from  any  doubt  concerning  mtk?  ?alid 
the  validity  of  marriages,  solemnized  by  a  minister  of  the  church  of  Sg^iofem- 
England,  in  the  chapel  or  house  of  any  British  ambassador  or  mi-  nixed  in  the 
nister  residing  within  the  country  to  the  court  of  which  he  is  dSAfc'.of 
accredited,  or  m  the  chapel  belonging  to  any  British  factory  abroad,  J1^steTt  or  of  "a 
or  in  the  house  of  any  British  subject  residing  at  such  factory,  as  British  factory, 

(c)  Reg.  v.  Orffill,  9  C.  Be  P.  80.   Alder-      See  this  ease,  past,  rol.  2,  as  to  the  corn- 
son,  B.,  who  said  the  law  on  this  subject      petency  of  the  wife. 

had  been  much  discussed  by  the   Privy  («)  Bex  o.  Jacobs,  R.  A  M.  C.  C.  R. 

Council  in  Swift  p.  Swift.  140. 

(d)  Rex  p.  Bathwick,  2  B.  &  Ad.  639. 
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well  as  from  any  possibility  of  doubt  concerning  the  validity  of  mar- 
riages solemnized  within  tne  British  lines  by  any  chaplain  or  officer, 
or  other  person,  officiating  under  the  orders  of  the  commanding 
officer  of  a  British  army  serving  abroad :  and  then  enacts,  that  "  all 
such  marriages  shall  be  deemed  and  held  to  be  as  valid  in  law  as 
if  the  same  had  been  solemnized  within  his  Majesty's  dominions, 
with  a  due  observance  of  all  forms  required  by  law."  But  there  is  a 
proviso  that  this  act  shall  not  confirm,  or  impair,  or  affect  the  validity 
of  any  marriages  solemnized  beyond  the  seas,  save  and  except  such 
as  are  solemnized  as  herein  specified  and  recited.  (/) 

Marriages  in  the  colony  and  dependencies  of  Newfoundland  are 
especially  regulated  by  the  statute  5  Geo.  4,  c.  68,  which  repeals  a 
former  statute,  57  Geo.  3,  c.  51,  upon  the  same  subject 

In  an  action  for  criminal  conversation  the  marriage  of  the  plain- 
tiff and  his  wife,  who  were  both  Quakers,  had  been  performed 
according  to  the  ceremonies  of  the  sect,  by  a  public  declaration  of 
the  parties  at  a  monthy  meeting  of  the  society,  of  their  becoming 
man  and  wife,  and  a  certificate  to  that  effect  entered  in  a  register, 
signed  by  the  parties  and  by  several  subscribing  witnesses.  The 
register  was  produced  and  proved  by  one  of  the  witnesses,  and  a 
member  of  the  society  proved  the  forms  observed  to  be  those  usually 
considered  as  necessary  to  marriage  among  Quakers,  (g) 

The  law  of  France  as  to  marriage  may  t>e  proved  by  the  produc- 
tion of  a  book,  purporting  to  contain  the  code  of  France,  and  proved 
by  oral  testimony  of  a  witness  acquainted  with  the  law  of  France  to 
contain  the  law  of  France.  The  articles  of  the  law  of  France,  which 
prescribe  the  forms  essential  to  marriage,  do  not  declare  a  marriage 
void  for  nonobservance  of  those  forms,  but  parol  evidence  is  ad- 
missible to  show  that,  by  the  law  of  France,  a  marriage  in  feet, 
without  observance  of  the  requisites  prescribed  by  the  articles,  is 
void.  (A) 

It  seems,  that  in  order  to  prove  a  Jewish  marriage,  the  marriage 
contract  must  be  proved.  Where  two  witnesses  were  called,  who 
swore  that  they  were  present  in  the  Jewish  synagogue  when  a 
marriage  took  place,  it  was  insisted  that  what  took  place  in  the 
synagogue  was  merely  a  ratification  of  a  previous  written  contract, 
and  as  that  contract  was  essential  to  the  validity  of  the  marriage  it 
ought  to  be  produced  and  proved ;  and  the  contract,  in  the  Hebrew 
tongue  was  accordingly  put  in  and  proved,  (i )  So  a  Jewish  divorce 
can  only  be  proved  by  producing  the  document  of  divorce  delivered 
by  the  husband  to  the  wife.  (  i) 

It  was  formerly  held  that  if  an  idiot  contracted  matrimony,  it  was 
good  and  should  bind  him :  but  modern  resolutions  appear  to  have 
proceeded  upon  the  more  reasonable  doctrine  of  the  civil  law,  by 
determining  that  the  marriage  of  a  lunatic,  not  being  in  a  lucid 
interval,  is  absolutely  void.  And  as  it  might  be  difficult  to  prove 
the  exact  state  of  the  mind  of  the  party  at  the  actual  celebration  of 
the  nuptials,  the  statute  15  Geo.  2,  c.  30,  has  provided  that  if  per- 
sons found  lunatics  under  a  commission,  or  committed  to  the  care  of 


(  f)  Sec.  2. 

(p)  Deane  v.  Thomas,  M.  &  M.  361 ,  no 
objection  was  made  to  the  sufficiency  of 
this  evidence. 

(h)  Lacon  v.  Higgins,  3  Stark.  N.  P.  1 78. 

It)  Horn  p.  Noel,  1  Camp  61. 


(j)  Moss  o.  Smith,  1  Man.  &  Gr.  228, 
and  oil.  whether  such  a  divorce  would  be 
any  defence  to  an  indictment  for  bigamy. 
See  the  learned  note  of  the  Reporters,  ibid. 
228. 
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trustees  by  any  act  of  Parliament,  marry  before  they  are  declared  of 
sound  mind  by  the  lord  chancellor,  or  the  majority  of  such  trustees, 
the  marriage  shall  be  totally  void,  (i) 

Upon  indictments  for  bigamy  it  has  been  held  not  to  be  sufficient  Marriage  by 
to  prove  a  marriage  by  reputation ;  but  that  either  some  person  reputation  not 
present  at  the  manage  must  be  called,  or  the  original  register,  or  an  gnffic,ent- 
examined  copy  of  it,  be  produced.  (Z)  The  4  Geo.  4,  c.  76,  s.  28, 
requires  that  marriages  shall  be  solemnized  in  the  presence  of  two 
or  more  credible  witnesses,  besides  the  minister  who  shall  celebrate 
the  same,  and  the  6  &  7  Wm.  4,  c.  86,  s.  31,  that  it  shall  be  regis- 
tered in  duplicate  according  to  the  form  in  the  schedule,  and 
that  each  entry  shall  be  signed  by  the  minister  and  parties  mar- 
ried, and  attested  by  two  witnesses.  But,  upon  a  provision 
nearly  similar  in  the  former  marriage  act,  it  was  held  not  to  be 
necessary  to  call  one  of  the  subscribing  witnesses  to  the  register 
in  order  to  prove  the  identity  of  the  persons  married;  but  that 
the  register,  or  the  copy  of  it,  being  produced,  any  evidence  which 
satisfied  the  jury  as  to  the  identity  of  the  parties  was  sufficient; 
as  if  their  handwriting  to  the  register  were  proved ;  or  that  bell- 
ringers  were  paid  by  them  for  ringing  for  the  wedding,  or  the  like,  (m) 
And  it  was  held  that  if  the  marriages  were  proved  by  a  person  pre- 
sent at  them,  it  was  not  necessary  to  prove  the  registration,  or  license, 
or  banns.  The  prisoner  was  indicted  for  marrying  Ann  Epton, 
whilst  Jane,  his  former  wife,  was  living :  each  marriage  was  proved 
by  a  witness  who  was  present  at  the  ceremony ;  and  it  appeared 
that  at  the  first  marriage  the  prisoner  went  by  the  name  of  Allison, 
and  at  the  second  by  the  name  of  Wilkinson.  Chambre,  J.,  doubted 
whether  the  evidence  was  sufficient  without  proof  of  the  registration 
of  either  marriage,  or  of  any  license,  or  publication  of  banns:  but  the 
judges  held  that  it  was.  (n) 

The  second  wife  must  be  properly  described  in  the  indictment, 
and  if  she  be  described  as  a  widow,  when,  in  fact,  she  was  not  so, 
and  had  never  been  represented  or  reputed  to  be  so,  the  variance 
will  be  fatal.  The  prisoner  was  indicted  for  marrying  E.  Chant, 
widow,  £.  Rowe,  his  wife,  being  then  alive,  it  appeared  that 
E.  Chant  was,  in  fact  and  by  reputation,  a  single  woman :  it  was 
objected  that  she  was  improperly  described  in  the  indictment  as  a 
widow ;  and  upon  a  case  reserved,  the  judges  were  unanimously  of 
opinion  that  the  misdescription  was  fatal,  though  it  was  not  neces- 
sary to  have  stated  more  than  the  name  of  the  party,  (o) 

The  6  &  7  Wm.  4,  c  86,  (an  act  for  registering  births,  marriages,  Copies  of 
and  deaths  in  England,)  by  sect  38,  enacts  that  all  certified  copies  JJjjSj  m   • 
of  entries  purporting  to  be  sealed  or  stamped  with  the  seal  of  the  dencejif  sealed 
register  office,  shall  be  received  as  evidence  of  the  birth,  death,  or  with  seal  of 
marriage  to  which  the  same  relates,  without  any  further  or  other  reP,ter  office« 
proof  of  such  entry ;  and  no  certified  copy  purporting  to  be  given 
in  the  said  office,  shall  be  of  any  force  or  effect,  which  is  not  sealed 
or  stamped  as  aforesaid."  (p) 
How  far  the  acknowledgment  of  the  defendant  upon  the  subject  of  his  Ho*  f«*  the 
marriage  is  sufficient  evidence  of  the  fact  may  admit  of  some  doubt  In  JJ^StofS" 

(ft)  1  Blac  Com.  438,  439,  (n)  Rex  v.  Allison,  East  T.  1806.  MS. 

(I)  Morris  v.  Milter,  4  Burr.  2057.  Birt.  Bayley,  J.,  and  Russ.  &  Ry.  109. 
v.  Barlow,  Dougl.  162.  (o)  Rex  v.  Deeley,  R.  &  M.  C.  C.  R. 

(m)  I  East,  P.  C.  c.  12,  s.  11,  p.  472.  303.    S.  C.  4  C.  &  P.  579. 
Bull.  N.  P.  27.  (/>)  See  also  the  3  &  4  Vict  c.  92. 
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one  case  it  was  held,  that  proof  of  the  prisoner's  cohabiting  with  and 
acknowledging  himself  married  to  a  former  wife  then  living,  such 
assertion  being  backed  by  his  producing;  to  the  witness  a  copy  of  a 
proceeding  in  a  Scotch  court  against  him  and  his  wife  for  having 
contracted  the  marriage  improperly  (the  marriage,  however,  being 
still  good  according  to  that  law)  was  sufficient  evidence  of  die  first 
marriage ;  and  upon  such  evidence,  together  with  due  proof  of  the 
second  marriage,  the  prisoner  was  convicted.  The  point  being  re- 
served for  the  opinion  of  the  judges,  the  whole  (with  the  exception 
of  Perryn,  B.,  and  Buller,  J.,  who  were  absent),  held  the  conviction 
proper.  Two  of  them  observed  that  this  did  not  rest  upon  cohabita- 
tion and  bare  acknowledgment ;  for  the  defendant  had  backed  his 
assertion  by  the  production  of  the  copy  of  the  proceeding :  but  some 
of  the  judges  thought  that  the  acknowledgment  alone  would  have 
been  sufficient,  and  that  the  paper  produced  in  evidence  was  only  a 
confirmation  of  such  acknowledgment  (q) 

Where  it  was  proved  that  the  prisoner  being  charged  with  bigamy 
made  a  statement  before  a  justice,  in  which  he  expressly  declared 
that  he  had  married  his  first  wife,  who  was  then  present,  Mr.  J.  Ers- 
kine  left  the  case  to  the  jury,  observing,  that  this  was  not  an  incau- 
tious statement  made  without  due  attention,  but  that  the  prisoner's 
mind  was  directed  to  the  very  point  by  the  charge  made  against 
hinu(r) 

After  proof  of  the  first  marriage  the  second  wife  may  be  a  wit- 
ness :  but  it  is  clear  that  the  first  and  true  wife  cannot  be  admitted 
to  give  evidence  against  her  husband,  (s) 

The  prisoner  was  indicted  for  having  married  A.  Walker,  his  first 
wife,  A.  Armstrong  being  alive :  the  prisoner's  first  marriage  with  A* 
Armstrong  was  proved.  The  prisoner's  defence  was,  that  the  first 
marriage  was  void,  as  A.  Armstrong  had  a  husband  living  at  the 
time,  and  he  proposed  to  call  A.  Armstrong  to  prove  that  fact ; 
it  was  objected  to  her  competency,  that  the  fact  of  her  marriage  with 
the  prisoner  having  been  proved,  she  must  be  taken  to  be  his  lawful 
wife.  Mr.  B.  Alderson  was  at  first  inclined  to  think  that  she  might 
be  examined  simply  to  the  fact  of  her  being  the  wife  or  not  of  the 
prisoner ;  but  after  conferring  with  Williams,  J.,  he  determined  not 
to  receive  her  evidence,  but  to  reserve  the  point  (t) 


(?)  Truman's  case,  Nottingham  Spr. 
Assizes,  1795,  decided  upon  by  the  judges 
in  East  T.  1795,  MS.  Jud.  1  East,  P.  C. 
c  12,  8.  10,  p.  470,  471,  where  see  some 
remarks  as  to  the  admission  of  a  bare  ac- 
knowledgment in  evidence  in  a  case  of  this 
nature.  That  it  may  be  difficult  to  say 
that  it  is  not  evidence  to  go  to  a  jury ;  but 
that  it  must  be  admitted  that  it  may  under 
circumstances  be  entitled  to  little  or  no 
weight;  for  such  aknowledgments  made 
without  consideration  of  the  consequences, 
and  palpably  for  other  purposes  at  the  time, 
are  scarcely  deserving  of  that  name  in  the 
sense  in  which  acknowledgments  are  re- 
ceived as  evidence;  more  especially  if 
made  before  the  second  marriage,  or  upon 
occasions  when  in  truth  they  cannot  be  said 
to  be  to  the  party's  own  prejudice,  nor  so 
conceived  by  him  at  the  time. 

(r)  Rex  v.  Dennis  Upton,  Gloucester 


Spr.  Ass.  1839.  It  seems  quite  clear  that 
this  is  the  proper  course  on  the  general 
principle  that  everything  which  a  prisoner 
says  against  himself  is  proper  for  tne  con- 
sideration of  the  jury,  who  are  to  ascribe 
such  weight  to  it  as  it  may  appear  to  them 
to  deserve.  C.  S.  G. 

(«)  1  Hale,  693.  1  East,  P.  C.  c  12,  s. 
9,  p.  469,  and  1  Hawk,  c  42,  s.  8,  where 
it  is  said  that  this  rule  has  been  so  strictly 
taken  that  even  an  affidavit  to  postpone  the 
trial  made  by  the  first  wife  has  oeen  re- 
jected, and  Old  Bailey,  Feb.  Sess.  1786;  is 
cited. 

(0  Peat's  case,  2  Lewin,  288.  The 
prisoner  was  acquitted.  The  first  impres- 
sion of  the  very  learned  Baron  seems  to 
have  been  the  correct  one.  The  only 
ground  on  which  the  witness  could  be 
rejected  was,  that  she  was  the  lawful  wife  of 
the  prisoner,  for  "  the  general  rule  does  not 
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There  is  no  presumption  of  law  as  to  the  death  of  a  party, 
without  reference  to  tne  accompanying  circumstances,  such  for 
instance,  as  the  age  or  the  health -of  the  party,  and  the  only  question 
is,  what  inference  may  fairly  be  drawn  from  the  evidence  ?  The 
presumption  of  innocence  cannot  shut  out  the  presumption  arising 
from  the  fact,  that  the  party  was  alive  within  a  short  time  of  the 
second  marriage.  A  pauper  married  E.  Meadows,  in  1821,  who 
afterwards  went  abroad,  and  several  letters  had  been  received  from 
her  dated  from  Van  Dieman's  Land,  and  one  in  her  handwriting, 
dated  Hobart  Town,  17th  March,  1831 ;  the  pauper  married  again  on 
the  1 1th  of  April,  1831 ;  it  was  held  that  the  sessions  were  warranted 
in  presuming  that  E.  Meadows  was  alive  at  the  time  when  the  second 
marriage  took  place.  («) 

The  fact  of  a  letter  being  in  the  handwriting  of  a  party  and  dated 
at  a  particular  time,  is  evidence  that  the  party  was  alive  at  that 
time.  A  daughter  wrote  to  her  father  in  America,  and  in  about 
two  months  afterwards  received  a  letter  in  reply  in  his  handwriting, 
dated  the  1st  of  May,  1836,  it  was  held  that  this  was  evidence  that 
he  was  then  alive,  (v) 

The  enactment  of  the  new  statute  as  to  punishment  is  (as  we  Punishment, 
have  seen),  that  the  offender  shall  be  liable  to  be  transported  beyond 
the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned,  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  correction,  for 
any  term  not  exceeding  two  years. 

By  s.  31,  of  9  Geo.  4,  c.  31,  accessories  after  the  fact  are  liable  to  Accessories, 
be  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol  or 
house  of  correction,  for  any  term  not  exceeding  two  years. 


extend  to  a  wife  de  facto,  bat  not  de  mrs.* 
2  8tark*  Ev.  402,  2  Ed.  In  Wells  «. 
Fletcher,  5  C.  &  P.  12.  8.  C.  M.  &  Rob. 
99,  a  woman  called  for  the  defendant  on 
examination  on  the  wire  dire,  said  she  had 
been  married  to  the  plaintiff,  and  on  re- 
examination that  she  was  married  to  another 
person  previously ;  but,  not  seeing  him  for 
thirty  years,  she  thought  he  was  dead,  and 
therefore  married  the  plaintiff,  but  after- 
wards  found  that  her  first  husband  was 
living;  and  Patteson,  J.,  held  that  the 
witness  was  competent,  as  the  second  mar- 
riage was  a  nullity.  If  Peat's  case  had 
been  an  indictment  for  larceny,  and  the 
witness  called  for  the  prisoner  had  proved 
her  marriage  to  him  on  the  voire  dirt, 
Wells  v.  Fletcher  shows  that  she  might 
have  been  rendered  competent  bv  proving 
her  previous  marriage,  and  it  is  difficult  to 
see  now  proof  by  other  evidence  that  she 
had  married  the  prisoner,  whether  such 
evidence  were  given  before  or  after  she 
was  called,  could  render  her  incompetent ; 
for  her  evidence  would  not  be  inconsistent 
with  such  evidence,  as  it  would  admit  the 
marriage  with  the  prisoner,  but  show  that  it 
was  void.  Rex  v.  Bathwick,  2  B.  5c  Ad. 
639,  shows  that  the  competency  of  the 
wife  does  not  depend  upon  the  marshalling 
of  the  evidence,  or  the  particular  stage  of 
the  case  in  which  she  maybe  called;  if, 


therefore,  in  Peat's  case  the  witness  had 
been  called  before  her  marriage  with  the 

Erisoncr  had  been  proved,  and  she  would 
ave  been  competent  to  prove  her  previous 
marriage,  it  is  difficult  to  see  how  her  mar- 
riage with  the  prisoner  having  been  proved 
before  she  was  called,  could  render  her 
incompetent,  and  it  certainly  would  operate 
hardly  on  a  prisoner,  if  such  were  the  case, 
for  the  prosecutor  might  in  the  course  of  his 
case  prove  the  marriage  of  the  witness 
with  tne  prisoner,  and  the  prisoner  might 
have  no  one  except  the  witness  to  prove 
the  former  marriage.  It  may  be  added 
that  Lord  Hale,  voC  1,  p.  693,  says,  that  a 
second  wife  is  not  so  much  as  a  wife  de 
facto.  C.  8.  G. 

(k)  Rex  v.  Harbonte,  2  Ad.  &  E.  640. 
4N.&M.  341. 

(e)  Reed  e.  Norman,  8  C.  &  P.  65. 
Lord  Denman,  C.  J. ;  his  lordship  held  in 
the  same  case,  that  the  postmark  was 
evidence  that  the  letter  was  put  into  the 
post,  but  that  the  letter  might  have  been 
written  at  any  time,  and  therefore  proof 
was  given  that  it  was  in  reply  to  the 
daughter's  letter ;  but  this  seems  to  have 
been  unnecessary,  for  the  date  is  pritnd 
facie  evidence  of  the  time  when  an  instru- 
ment is  written.  Rex  v.  Harborne,  Sin- 
clair v.  Baggaley,  4  M.  &  W.  313.  Hunt 
t>.  Massey,  5  B.  &  Ad.  903. 
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CHAPTER  THE  TWENTY-FOURTH. 


What  publi 
tions  in  gene- 
ral are  libel- 
lous. 


Of  slanderous 
words. 


OF  LIBEL  AND  INDICTABLE  SLANDER. 

It  appears  to  be  well  settled  that  publications  blaspheming  God, 
or  turning  the  doctrines  of  the  Christian  religion  into  contempt  and 
ridicule,  may  be  made  the  subject  of  indictment ;  and  it  is  now 
fully  established,  though  some  doubt  seems  formerly  to  have  been 
entertained   upon  the  subject,  that  such  immodest  and  immoral 

Sublications  as  tend  to  corrupt  the  mind,  and  to  destroy  the  love  of 
ecency,  moralityT^^Tgood  order,  are  also  offences  at  common 
law.  (a)  It  is  also  a  misdemeanor  wantonly  to  defame  or  indeco- 
rously to  calumniate  that  economy,  order,  and  constitution  of 
things  which  make  up  the  general  system  of  the  law  and  govern- 
ment of  the  country,  (b)  And  it  is  especially  criminal  to  degrade 
or  calumniate  the  person  and  character  of  the  sovereign,  and  the 
administration  of  his  government  by  his  officers  and  ministers  of 
state,  (c)  or  the  administration  of  justice  by  his  judges,  (d)  And 
the  same  policy  which  prohibits  seditious  comments  on  the  King's 
conduct  and  government  extends,  on  the  same  grounds,  to  similar 
reflections  on  the  proceedings  of  the  two  houses  of  parliament  (e) 
Such  publications  also  as  tend  to  cause  animosities  between  this 
country  and  any  foreign  state,  by  the  personal  abuse  of  the  sove- 
reign of  such  state,  his  ambassadors,  or  other  public  ministers,  may 
be  treated  as  libels.  (/)  With  respect  to  libels  upon  individuals, 
they  have  been  defined  to  be  malicious  defamations,  expressed- 
either  in  printing  or  writing,  or  by  signs  or  pictures,  tending  either 
to  blacken  the  memory  of  one  who  is  dead,  or  the  reputation  of  one 
who  is  alive,  and  thereby  exposing  him  to  public  hatred,  contempt, 
and  ridicule,  (g) 

Upon  some  of  these  subjects  a  publication  by  slander,  or  words 
spoken  only,  though  not  properly  a  libel,  (A)  may  be  the  subject  of 
criminal  proceeding,  as  wOl  be  shewn  in  the  course  of  the  chapter. 


(a)  See  the  cases  collected  in  2  Starkie 
on  lib.  155. 

(6)  Holt  on  Lib.  82. 

(c)  Rex  e.  Lambert  and  Perry,  2  Campb. 
398. 

(<f)  2  Starkie  on  Lib.  194. 

(e)  2  Starkie  on  Lib.  202. 

(/)  Rex  v.  Peltier,  Holt  on  Lib.  78. 
Rex  ».  D'Eon,  1  Blac.  R.  517. 

(^)  1  Hawk.  P.  C.  c.  73,  s.  1,  2,  3,  7. 
Bac.  Abr.  tit.  Libel;  and  see  as  to  libel  by 
a  picture,  Da  Bost  v.  Bereslbrd,  2  Campb. 

511. 

(A)  A  libel  is  termed  LibeUut  Jbmostu 
$eu  infamatoria  scriphtra,  and   has  been 


usually  treated  of  as  scandal,  written  or 
expressed  by  symbols.  Lamb.  Sax.  Law, 
64.  Bract  fib.  3,  c  36.  3  Inst.  174,  5  Co. 
125.  1  Lord  Raym.  416.  2  Salk.  417, 
4)8.  Libel  may  be  said  to  be  a  technical 
word,  deriving  its  meaning  rather  from  its 
use  than  its  etymology.  '*  There  is  no 
other  name  but  that  of  libel  applicable  to 
the  offence  of  libelling  ;  and  we  know  the 
offence  specifically  by  that  name,  as  we 
know  the  offences  of  horse-stealing,  forgery, 
&c,  by  the  names  which  the  law  has  an- 
nexed to  them."  By  Lord  Camden,  is 
Rex  v.  Wilkes,  2  Wils.  121. 
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A  libel  may  be  as  well  by  descriptions  and  circumlocutions  as  in  Of  the  mode 
express  terms;  therefore  scandal  conveyed  by  way  of  allegory  or  ofexpiewion. 
irony  amounts  to  a  libel     As  where  a  writing,  in  a  taunting  man- 
ner, reckoning  up  several  acts  of  public  charity  done  bv  a  person, 
said,  "  You  will  not  play  the  Jew,    nor  the  hypocrite,    and  then 

Sroceeded,  in  a  strain  of  ridicule,  to  insinuate  that  what  the  person 
id  was  owing  to  his  vain  glory.  Or  where  a  publication,  pre- 
tending to  recommend  to  a  person  the  characters  of  several  great 
men  for  his  imitation,  instead  of  taking  notice  of  what  great  men 
are  generally  esteemed  famous  for,  selected  such  qualities  as  their 
enemies  accuse  them  of  not  possessing ;  (as  by  proposing  such  a 
one  to  be  imitated  for  his  courage  who  was  known  to  be  a  great 
statesman,  but  no  soldier ;  and  another  to  be  imitated  for  his  learn- 
ing who  was  known  to  be  a  great  general,  but  no  scholar)  such  a 
publication  being  as  well  understood  to  mean  only  to  upbraid  the 
parties  with  the  want  of  these  qualities  as  if  it  had  done  so  directly 
and  expressly.  (*)  And,  upon  the  same  ground,  not  only  an  allte- 
gory  but  a  publication  in  hieroglyphics,  or  a  rebus  or  anagram, 
which  are  still  more  difficult  to  be  understood,  may  be  a  libel ;  and 
a  Court,  notwithstanding  its  obscurity  and  perplexity,  shall  be  al- 
lowed to  judge  of  its  meaning,  as  well  as  other  persons,  (k)  So 
a  libel  may  be  by  asking  questions,  for  if  a  man  insinuates  a  fact  in 
asking  a  question,  meaning  thereby  to  assert  it,  it  is  the  same  thing 
as  if  he  asserted  it  in  terms.  (/)  And  it  is  now  well  established  that 
slanderous  words  must  be  understood  by  the  Court  in  the  same  sense 
as  the  rest  of  mankind  would  ordinarily  understand  them,  (m) 
Formerly  it  was  the  practice  to  say  that  words  were  to  be  taken  in 
the  more  lenient  sense ;  but  that  doctrine  is  now  exploded :  they 
are  not  to  be  taken  in  the  more  lenient  or  more  severe  sense;  but 
in  the  sense  which  fairly  belongs  to  them,  and  which  they  were  in- 
tended to  convey,  (n) 

Upon  the  same  principles  it  has  been  resolved  that  a  defamatory  Name  °f*jje 
writing,  expressing  only  one  or  two  letters  of  a  name,  in  such  a  ffiSHU, 
manner  that  from  what  goes  before,  and  follows  after,  it  must 
needs  be  understood  to  signify  a  particular  person,  in  the  plain, 
obvious,  and  natural  construction  of  the  whole,  and  would  be  non- 
sense if  strained  to  any  other  meaning,  is  as  properly  a  libel  as  if 
it  had  expressed  the  whole  name  at  large  ;  for  it  brings  the  utmost 
contempt  upon  the  law  to  suffer  its  justice  to  be  eluded  by  such 
trifling  evasions;  and  it  is  a  ridiculous  absurdity  to  say  that  a 
writing  which  is  understood  by  every  one  of  the  meanest  capacity 
cannot  possibly  be  understood  by  a  judge  or  jury,  (o) 

(t)  1  Hawk.  P.  C.  c.  73,  s.  4.  Bac.  Abr. 
tit.  Libel  (A)  3. 

(*)  Holt  on  Libel,  235, 236. 

(/)  Gathercole's  case,  2  Lewin,  255, 
per  Alderson,  B. 

(m)  Woolnoth  v.  Meadows,  5  East,  463. 
In  this  case  tbe  defendant  had  said  of  the 
plaintiff.  "  that  his  character  was  infamous 
—that  he  would  be  disgraceful  to  any 
society — that  delicacy  forbad  him  from 
bringing  a  direct  charge — but  it  was  a  male 
child  who  complained  to  him ;"  and  these 
words  were  understood  to  mean  a  charge  of 
unnatural  practices. 

(»)  By  Lord  EUenboroogh,  C.  J.,  in 


Bex  v.  Lambert  and  Perry,  2  Carapb.  403. 
And  in  a  case  of  libel,  Bex  v.  Watson  and 
others,  2  T.  B.  106,  Buller,  J,  said, 
"  Upon  occasions  of  this  sort  I  have  never 
adopted  any  other  rule  than  that  which 
has  been  frequently  repeated  by  Lord 
Mansfield  to  juries,  desiring  them  to  read 
the  paper  stated  to  be  a  libel  as  men  of 
common  understanding,  and  say  whether 
in  their  minds  it  conveys  the  idea  im- 
puted." 

(o)  1  Hawk.  P.  C.  c  73,  s.  5.  Bac. 
Abr.  tit.  Libel  (A)  3,  where  it  is  said  in 
the  marginal  note  that  if  an  application  is 
made  for  an  information  in  a  case  of  this 
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Of  Libel,  frc. — Truth  no  Justification.       [book  ii. 

An  indictment  lies  for  general  imputations  on  a  body  of  men, 
though  no  individuals  be  pointed  out,  because  such  writings  have  a 
tendency  to  inflame  and  disorder  society,  and  are  therefore  within 
the  cognizance  of  the  law.  (p)  And  scandal  published  of  three  or 
four  persons  is  punishable  at  the  complaint  of  one  or  more,  or  all 
of  them.  ( q) 

It  appears  to  have  been  considered  that  the  remedies  by  action 
and  indictment  for  libels  are  co-extensive,  and  may  be  regarded 
as  upon  the  same  footing,  (r) 

It  is  quite  clear  that  upon  an  indictment  or  criminal  prosecution 
for  a  libel  the  party  cannot  justify  that  its  contents  are  true,  or 
that  the  person  upon  whom  it  is  made  had  a  bad  reputation.  The 
ground  of  the  criminal  proceeding  is  the  public  mischief,  which 
libels  are  calculated  to  create  in  alienating  the  minds  of  the  people 
from  religion  and  good  morals,  rendering  them  hostile  to  the 
government  and  magistracy  of  the  country ;  and,  where  particular 
individuals  are  attacked,  in  causing  such  irritation  in  their  minds 
as  may  induce  them  to  commit  a  breach  of  the  public  peace.  The 
law,  therefore,  does  not  permit  the  defendant  to  give  the  truth  of 
the  libellous  matter  in  justification ;  any  attempt  at  which  in  the 
instances  of  libels  against  religion,  morality,  or  the  constitution, 
would  be  attended  with  consequences  of  the  greatest  absurdity ; 
and,  in  the  case  of  libels  upon  individuals,  might  be  extremely 
unjust,  and  could  never  afford  a  substantial  defence  to  the  charge. 
A  libel  against  an  individual  may  consist  in  the  exposure  of  some 
personal  deformity,  the  actual  existence  of  which  would  only  shew 
the  greater  malice  in  the  defendant ;  and  even  if  it  contain  charges 
of  misconduct  founded  in  fact,  the  publication  will  not  be  the  leas 
likely  to  produce  a  violation  of  the  public  tranquillity.  It  has  been 
observed,  that  the  greater  appearance  of  truth  there  may  be  in  any 
malicious  invective,  it  is  so  much  the  more  provoking ;  and  that, 
in  a  settled  state  of  government,  the  party  grieved  ought  to  com- 
plain, for  every  injury  done  to  him,  in  the  ordinary  course  of  law, 
and  not  by  any  means  to  revenge  himself  by  the  odious  proceeding 
of  a  libeL  (s) 


kind,  some  friend  to  the  party  complaining 
should,  by  affidavit,  state  the  having  read 
the  libel,  and  understanding  and  bettering 
it  to  mean  the  party.  In  one  case  Lord 
Ellenborough,  C.  J.,  held,  upon  argument, 
that  the  declarations  of  spectators,  while 
they  looked  at  a  libellous  picture  in  an  ex- 
hibition room,  were  evidence  to  show  that 
the  figures  portrayed  were  meant  to  repre- 
sent the  parties  stated  to  be  libelled.  Du 
Bost  v.  Beresford,  2  Carapb.  512. 

(p)  Holt  on  Libel,  237. 

(q)  Id.  ibid.  In  Rex  ©.  Benfield  and 
Sanders,  2  Burr.  980,  it  was  held  that  an 
information  lay  against  two  for  singing  a 
libellous  song  on  A.  and  B.,  which  first 
abused  A.  and  then  B.  And  it  was  said 
that  if  the  defendants  had  sung  separate 
stanzas,  the  one  reflecting  on  A.  and  the 
other  on  B.,  the  offence  would  still  have 
been  entire.  A  libel  upon  one  of  a  body  of 
persons,  without  naming  him,  is  a  libel 
upon  the  whole,  and  may  be  so  described ; 
and  where  a  paper  is  published  equally 


reflecting  upon  a  number  of  people,  it  re- 
flects upon  all ;  and  readers,  according  to 
their  different  opinions,  may  apply  H  so. 
Rex  v.  Jcnour,  7  Mod.  400. 

(rj  Starkie  on  Lib,  150,  165,  550.  1  Ed. 
Holt  on  Lib.  215,  216.  Bradley  ©.  Me- 
thuen,  2  Ford's  MS.  78.  This  must  be 
understood,  however,  of  cases  where  the 
libel,  from  its  nature  and  subject,  inflicts  a 
private  injury,  and  not  of  those  cases  in 
which  the  public  only  can  be  said  to  be 
affected  by  the  libel. 

(«)  1  Hawk.  P.  C.  c.  73,  s.  6.  Bac.  Abr. 
tit  Libel  (A)  5.  4  Bla.  Com.  150,  151. 
2  Starkie  on  Libel,  251,  et  seq.  Holt  on 
Libel,  275,  et  tea.  But  though  the  truth  is 
no  justification  in  a  criminal  prosecution, 
yet  in  many  instances  it  is  considered  as  an 
extenuation  of  the  offence ;  and  the  Court 
of  King's  Bench  has  laid  down  this  general 
rule,  that  it  will  not  grant  an  information 
for  a  libel  unless  the  prosecutor  who  ap- 
plies for  it  makes  an  affidavit  asserting 
directly  and  pointedly  that  he  is  innocent  of 
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If  a  libel  contain  matters  imputing  to  another  a  crime  capable 
of  being  tried,  evidence  of  the  truth  of  those  imputations  is  not 
admissible,  (t)  But  in  one  case  where  evidence  of  the  falsehood  of 
the  libel  was  adduced  by  the  prosecutor  as  necessary  to  support  the 
charge,  and  no  objection  was  made  to  it,  Lord  Tenterden,  C.  J., 
although  not  free  from  doubts  on  his  own  mind,  yet  adverting  to 
the  particular  nature  of  the  libel,  which  was  little  more  than  a  narra- 
tive of  certain  facts  supposed  to  have  taken  place  in  one  of  the  West 
India  Islands,  did  not  think  himself  warranted  in  interposing  under 
the  very  peculiar  circumstances  of  that  case :  and,  having  received 
evidence  of  the  falsehood,  he  would  have  received  evidence  of  the 
troth,  if  any  such  had  been  offered,  on  the  part  of  the  defendant  («) 

A  party  will  not  be  excused  by  shewing  that  the  libel  with  which  Nor  that  it 
he  is  charged  was  copied  from  some  other  work,  even  though  he  may  J^JJn!? 
have  stated  it  to  be  merely  a  copy,  and  disclosed  the  name  of  the  other  work, 
original  author  at  the  time  of  its  publication.  Thus,  where  to  a 
declaration  for  a  libel  the  defendant  pleaded  that  he  had  the  libellous 
statement  from  another  person,  and  at  the  time  of  publishing  the 
libel  he  stated  that  the  libel  had  been  published  to  him  by  such 
other  person,  it  was  held  that  the  plea  was  bad;  for  wrong  is  not  to 
be  justified,  or  even  excused,  by  wrong :  if  a  man  receives  a  letter 
with  authority  from  the  author  to  publish  it,  the  person  receiving  it 
will  not  be  justified,  if  it  contains  libellous  matter,  in  inserting  it  in  a 
newspaper :  no  authority  from  a  third  person  will  defend  a  man 
against  an  action  brought  by  a  person  who  has  suffered  from  an  un- 
lawful act.  If  the  receiver  of  a  letter  publish  it  without  authority, 
he  is,  from  his  own  motion,  the  wilful  circulator  of  slander,  (x)  So 
it  is  no  defence  to  an  action  for  oral  slander  for  the  defendant  to 
show  that  he  heard  the  slander  from  another,  and  named  the  person 
at  the  time,  unless  he  also  shew  that  he  believed  it  to  be  true,  and 
uttered  tHe  slander  on  a  justifiable  occasion,  (y) 

But  there  are  some  circumstances  which  will  protect  a  publica-  Petition  to  the 
tion  from  being  deemed  libellous.  A  petition  to  the  King  to  be  "S* 
relieved  from  doing  what  the  King  has  directed  the  party  to  do,  if 
bond  fide  and  in  respectful  terms,  is  no  libel,  though  it  call  in  ques- 
tion the  legality  of  the  King's  direction.  James  H  published  a 
declaration  of  liberty  of  conscience  and  worship  to  all  his  subjects, 
dispensing  with  the  oaths  and  tests  prescribed  Dy  statutes  25  &  30 
Car.  IL,  and  directed  that  it  should  be  read  two  days  in  every 
church  and  chapel  in  the  realm,  and  that  the  bishops  should  dis- 
tribute it  in  their  dioceses  that  it  might  be  so  read.  The  Arch- 
bishop of  Canterbury  and  six  bishops  presented  a  petition  to  the 


tbe  charge  imputed  to  him.  This  rale, 
however,  may  he  dispensed  with  if  the 
person  libelled  resides  abroad,  or  if  the 
imputations  of  the  libel  are  general  and 
indefinite,  or  if  it  is  a  charge  against  the 
prosecutor  for  language  which  he  has  held 
in  parliament.  4  Bla.  Com.  151,  note  (6). 
Doogl.  271,372. 

(<)  Rex  v.  Burdctt,  4  B.  &  Aid.  95. 
u  In  some  cases,  indeed,  it  is  possible  that 
the  falsehood  may  be  of  the  very  essence  of 
the  libel  As  for  instance,  suppose  a  paper 
were  to  state  that  A.  was  on  a  given  day 
tried  at  a  given  place,  and  convicted  of 
perjury ;  if  that  be  true  it.may  be  no  libel, 


but  if  fnlse,  it  is  from  beginning  to  end 
calumnious,  and  may  no  doubt  be  the  sub- 
ject of  a  criminal  prosecution.  Possibly, 
therefore,  in  such  a  case  evidence  of  the 
truth  of  such  a  statement  by  the  production 
of  the  record,  might  afford  an  answer  to  a 
prosecution  for  libel."  Ibid,  per  Bailey,  J., 
p.  147.     Sed  tamen  ausere.  C.  S.  G. 

(«)  Case  mentioned  by  Lord  Tenterden, 
C.  J.,  in  Rex  v.  Burdett,  4  B.  &  Aid.  182, 
but  see  Rex  v.  Grant,  pott. 

(x)  De  Crespigny  v.  Wellesley,  5  Bing. 
392.    2M.&P.  695. 

(y)  M'Pheraon  v.  Daniels,  10  B.  &  C. 
263 
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King  praying  that  he  would  not  insist  upon  their  distributing  and 
reading  it,  principally  because  it  was  founded  on  such  a  dispens- 
ing power  as  had  often  been  declared  illegal  in  parliament,  and 
that  they  could  not  in  prudence,  honour,  or  conscience,  so  far 
make  themselves  parties  to  it  as  to  distribute  and  publish  it  This 
petition  was  treated  as  a  libel :  they  were  taken  up  for  it ;  and,  not 
choosing  to  give  bail,  were  sent  to  the  Tower,  and  tried.  The 
publication  was  proved;  and  Wright,  C.  J.,  and  Allibone,  J., 
thought  it  a  libel :  but  Holloway  and  Powell,  Js.,  thought  other- 
wise, there  not  being  any  ill  intention  of  sedition  in  the  bishops, 
and  the  object  of  their  petition  being  to  free  themselves  from  blame 
in  not  complying  with  the  King's  command  The  jury  found  them 
not  guilty.  (*) 

It  has  been  resolved  that  no  false  or  scandalous  matter  contained 
in  a  petition  to  a  committee  of  parliament  or  in  articles  of  the  peace 
exhibited  to  justices  of  peace,  or  in  any  other  proceeding  in  a  regular 
course  of  justice,  will  mate  the  complaint  amount  to  a  libel;  for  it  would 
be  a  great  discouragement  to  suitors  to  subject  them  to  public  prose- 
cution in  respect  of  their  applications  to  a  court  of  justice,  (a)  Thus 
where  a  charge  was,  that  the  defendant,  in  a  certain  affidavit  before 
the  Court,  had  said  that  the  plaintiff  in  a  former  affidavit  against  the 
defendant  had  sworn  falsely,  the  Court  held  that  this  was  not  libel- 
lous ;  for  in  every  dispute  in  a  court  of  justice,  where  one  by  affidavit 
charges  a  thing  and  the  other  denies  it,  the  charges  must  be  contra- 
dictory, and  there  must  be  affirmation  of  falsehood,  (b)  It  is  also 
held  that  no  presentment  of  a  grand  jury  can  be  a  libel,  nol  only  be- 
cause persons  who  are  supposed  to  be  returned  without  their  own 
seeking,  and  are  sworn  to  act  impartially,  shall  be  presumed  to  have 
proper  evidence  for  what  they  do,  but  also  because  it  would  be  of  the 
utmost  ill  consequence  in  any  way  to  discourage  them  from  making 
their  inquiries  with  that  freedom  and  readiness  which  the  public  good 
requires,  (c)  Where  an  action  was  brought  against  the  president  of 
a  military  court  of  inquiry  for  a  libel  contained  in  the  minutes  of 
such  Court,  which  had  been  delivered  by  the  defendant  to  the  com- 
mander in  chief  and  deposited  in  his  office,  it  was  held  that  these 
minutes  were  a  privileged  communication,  and  properly  rejected 
when  tendered  at  the  trial  in  proof  of  the  alleged  libel ;  and  also  that 
a  copy  of  them  had  been  properly  rejected,  (a)  And  where  a  court- 
martial,  after  stating  in  their  sentence  the  acquittal  of  an  officer 


(z)  Case  of  the  Seven  Bishops,  12  St 
Tri.  1 83  ;  and  see  post,  as  to  communica- 
tions made  bond  fide,  and  in  the  proper 
course  of  proceeding. 

(a)  1  Hawk.  P.  C.  c.  73,  a.  8.  Baa 
Abr.  tit  Libel  (A)  4.  And  see  the  judg- 
ment of  Holroyd,  J.,  in  Hodgson  ».  Scarlett, 
]  B.  &  A.  244.  It  is  holden  by  some  that 
no  want  of  jurisdiction  in  the  court  to 
which  the  complaint  shall  be  exhibited  will 
make  it  a  libel;  because  the  mistake  of 
the  court  is  not  imputable  to  the  party,  but 
to  his  counsel ;  but  Hawkins  says  (1  Hawk. 
P.  C.  c.  73,  s.  8),  that  if  it  manifestly 
appears  that  a  prosecution  is  entirely  false, 
malicious,  and  groundless,  and  commenced, 
not  with  a  design  to  go  through  with  it, 
but  only  to  expose  the  defendant's  charac- 
ter under  the  shew  of  a  legal  proceeding, 


he  cannot  see  any  reason  why  such  a 
mockery  of  public  justice  should  not  rather 
aggravate  the  offence  than  make  it  cease  to 
be  one.  Upon  this  point  Mr.  Starkie, 
after  referring  to  the  several  authorities, 
says,  that  it  may  be  collected  generally 
that  no  action  can  be  maintained  for  any 
thing  said  or  otherwise  published  in  the 
course  of  a  judicial  proceeding,  whether 
criminal  or  civil ;  though  for  a  malicious 
and  groundless  prosecution,  an  action,  and 
perhaps  an  indictment,  may  be  supported, 
founded  on  the  whole  proceeding.  1  Starkie 
on  Libel,  254,  2  Ed. 

(b)  Abtley  v.  Younge,  2  Burr.  817. 

(c)  1   Hawk.  P.  C.  c.  73,  s.  8.    Baa 
Abr.  tit  Libel  (A)  4. 

(d)  Horne  v.  Lord  F.  C.  Bentinck,  4 
Moore,  563. 
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against  whom  a  charge  had  been  preferred,  subjoined  thereto  a  de- 
claration of  their  opinion,  that  the  change  was  malicious  and  ground* 
less,  and  that  the  conduct  of  the  prosecutor  in  falsely  calumniating 
the  accused  was  highly  injurious  to  the  service,  it  was  held  that  the 
president  of  the  court-martial  was  not  liable  to  an  action  for  a  libel 
for  having  delivered  such  sentence  and  declaration  to  the  judge  advo*- 
cate ;  ana  Mansfield,  C.  J.,  in  delivering  his  opinion,  said,  "  If  it 
appear  that  the  charges  are  absolutely  without  foundation, — is  the 
president  of  the  court-martial  to  remain  perfectly  silent  on  the  con- 
duct of  the  prosecutor;  or  can  it  be  any  offence  for  him  to  state  that 
the  charge  is  groundless  and  malicious  ?"  (e) 

The  members  of  the  two  houses  of  parliament,  by  reason  of  their  And  speeches 
privilege,  are  not  answerable  at  law  for  any  personal  reflections  on  o{  ™embe»of 
individuals  contained  in  speeches  in  their  respective   houses;  for  privileged."* 
policy  requires  that  those  who  are  by  the  constitution  appointed  to 
provide  for  the  safety  and  welfare  of  the  public  should,  in  the  execu- 
tion of  their  high  functions,  be  wholly  uninfluenced  by  private  consi- 
derations. (J) 

Thus  the  actual  proceedings  in  courts  of  justice  and  in  parliament 
are  exempted  from  being  deemed  libellous :  it  becomes  important  to 
inquire  in  the  next  place  how  far  the  same  privilege  will  be  ex- 
tended to  communications  of  those  proceedings  to  the  public,  made 
with  impartiality  and  correctness. 

It  has  always  been  held  that  a  publication  of  the  proceedings  in  How  far  the 
a  court  of  justice  will  not  be  protected  unless  it  be  a  true  and  Public"*i°B  of 
honest  statement  of  those  proceedings,  (g)  But  provided  it  were  Sour^ ofjustice 
of  that  character,  the  doctrine  seems  at  one  time  to  have  been  is  allowable, 
that  it  might  be  made  to  the  full  extent  of  stating  what  had  actu- 
ally taken  place.  (A)  More  recently,  however,  it  has  been  said 
that  it  must  not  be  taken  for  granted  that  the  publication  of  every 
matter  which  passes  in  a  court  of  justice,  however  truly  repre- 
sented, is,  under  all  circumstances  and  with  whatever  motive  pub- 
lished, justifiable  ;  and  that  such  doctrine  must  be  taken  with  grains 
of  allowance,  (i)  And  Lord  Ellenborough,  C.  J.,  said,  "  It  often 
happens  that  circumstances  necessary  for  the  sake  of  public  justice 
to  he  disclosed  by  a  witness  in  a  judicial  inquiry  are  very  distressing 
to  the  feelings  of  individuals  on  whom  they  reflect :  and  if  such  cir- 
cumstances were  afterwards  wantonly  published,  I  should  hesitate  to 
say  that  such  unnecessary  publication  was  not  libellous  merely  because 
the  matter  had  been  given  in  evidence  in  a  court  of  justice."  (J)  In  a 
subsequent  case,  not  relating  directly  to  this  point  but  to  the  publica- 
tion of  proceedings  in  parliament,  Bayley,  J.,  said,  "  It  has  been  ar- 
gued that  the  proceedings  of  courts  of  justice  are  open  to  publication. 
Against  that,  as  an  unqualified  proposition,  I  enter  my  protest 


(e)  Jekyll  p.  Sir  John  Moore,  2  N.  R. 
341. 

(/)  Molt  on  Libel,  190.  1  Starkie  on 
libel,  239.  Rex  v.  Lord  Abingdon,  I  Esp. 
Rep.  226.  By  4  Hen.  8,  c  8,  members  of 
parliament  are  protected  from  all  charges 
against  them  for  anything  said  in  either 
bouse ;  and  this  is  farther  declared  in  the 
Bill  of  Rights,  1  We&  M.st  2,  c.  2. 

(g)  Waterfield  ».  the  Bishop  of  Chiches- 
ter, 2  Mod.  118.  Rex  v.  Wright,  8  T. 
Rep.  297,  298,  per  Lawrence,  J.,  Stiles  o. 
VOL.  L 


Nokes,  7  East,  493. 

(h)  Curry  v.  Walter,  1  Bos.  &  Pull. 
523,  referred  to  by  Lawrence,  J.,  in  Rex  ©. 
Wright,  8  T.  R.  298. 

(•)  By  Lord  Ellenborough,  C.  J.,  and 
Grose,  J.,  in  Stiles  v.  Nokes,  7  East,  503. 

O)  Id.  ibid.  And  see  Rex  ©.  Salisbury, 
1  Ld.  Raym.  341,  that  it  is  indictable  to 
publish  a  scandalous  petition  to  the  House 
of  Lords,  or  a  scandalous  affidavit  made  in, 
a  court  of  justice. 
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Suppose  an  indictment  for  blasphemy,  or  a  trial  where  indecent 
evidence  was  necessarily  introduced ;  would  every  one  be  at  liberty 
to  poison  the  minds  of  the  public,  by  circulating  that  which  for  the 
purposes  of  justice  the  Court  is  bound  to  hear  ?  I  should  think  not : 
and  it  is  not  true  therefore  that  in  all  instances  the  proceedings  of  a 
court  of  justice  may  be  published.  Again,  it  may  be  said  that  coun- 
sel have  a  right,  in  pursuance  of  their  instructions,  and  whilst  the 
cause  is  going  on,  to  endeavour  to  produce  an  effect  by  making  such 
observations  on  the  credit  and  character  of  parties  and  their  wit- 
nesses as  sometimes,  when  the  cause  is  over,  perhaps  they  are  sorry 
for*  But  have  they,  therefore,  or  any  person  who  hears  them,  a 
right  afterwards  to  publish  those  observations  ?  I  have  no  hesitation 
in  saying,  that  when  the  occasion  ceased,  the  right  also  would  cease  ; 
and  that  it  would  be  no  justification  to  pleau  that  such  a  publi- 
cation was  a  transcript  of  the  counsel's  speech."  (k)  This  doctrine 
was  recognised  and  acted  upon  in  a  recent  case.  The  defendant's 
husband  had  been  convicted  of  publishing  a  blasphemous  libel, 
after  having  in  his  defence  at  the  trial  used  arguments  and  state- 
ments of  a  blasphemous  aad  indecent  description*  His  wife  pub- 
lished the  trial ;  and,  upon  shewing  cause  against  a  rule  for  a 
criminal  information,  it  was  urged  that  she  had  a  right  to  publish 
what  actually  took  place  in  a  court  of  justice :  but  the  Court  were 
clear  she  had  not,  if  that  statement  contained  anything  defama- 
tory, seditious,  blasphemous,  or  indecent :  and  the  rule  was  made 
The  whole        absolute.  (/)      And   where  it  is  allowable   to  publish  what  passes 

case,  and  not  :'/»••  i  A  .         ,  v  i    {i         ,     ,  r         -. 

merely  the        m  a  court  of  justice,  the  party  must  publish  the  whole  case,  and 
conclusion        not  merely  state  the  conclusion  which  he  himself  draws  from  the 
be^biiScd,     ev*dence«     Thus,  where   the   libel  stated  in  the  declaration  pur- 
ported to  be  a  speech  of  counsel  at  a  trial  of  the  plaintiff  on  a 
criminal  charge,  and,  after  setting  out  the  speech,  said  that  a  wit- 
ness was  called  who  proved  all  that  had  been  stated  by  counsel,  and 
that  the  defendant  was  immediately  afterwards  acquitted  upon  a 
defect  in  proving  some  matter  of  form ;  and  the  plea  stated  that 
in  fact  such  a  speech  was  made,  and  that  the  witness  called  proved 
all  that  had  been  so  stated,  but  it  did  not  set  out  the  evidence  or 
justify  the  truth  of  the  charges  made  in  the  counsel's  speech ;  it 
was  holden  that  such  plea  was  bad,  inasmuch  as  a  party  could  not 
be  justified  in  publishing  the  result  of  evidence  given  in  a  court  of 
justice,  but  must   state  the  evidence  itself,  (in)      And  the  party 
making  the  publication  will  not  be  justified,  unless  he  confines 
and  nothing       himself  to  what  actually  passed  in  court     In   a  case  where  an 
but  what  action  was  brought  for  a  ubel  concerning  the  plaintiff  in  his  pro- 

inCourf*8**  fe88*on  **  *°  attorney,  and  the  Ubel,  as  stated  in  the  declaration, 
began,  "shameful  conduct  of  an  attorney,"  and  then  proceeded 
to  give  an  account  of  proceedings  in  a  court  of  law  which  con- 
tained matter  injurious  to  the  plaintiff's  professional  character, 
and  the  defendant  had  pleaded  that  the  supposed  Ubel  contained 
a  true  account  of  the  proceedings  in  the  court  of  law ;  it  was  holden 

(A)  Rex©.  Creevey,  1  M.  6t  S.  281.   In  with  very  great  limitations;  and  shall  never 

the  same  case  Lord  Ellenborough,  C.  J.,  fully  assent  to  the  unqualified  terms  at- 

said,  u  As  to  Curry  v.  Walter,  [ante,  note  tributed  in  the  report  of  that  case  to  Eyre, 

(A),]  it  is  not  necessary  for  the  present  pur-  •  C.  J. " 

pose  to  discuss  that   case ;    whenever  it  (/)  Rex  v  Carlisle,  3  B.  &  A.  167. 

becomes  necessary,  I  shall  say  that  the  (m)  Lewis  v.  Walter,  4  B.  &  A.  605. 
doctrine  there  laid  down  must  be  understood 
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(after  verdict  for  the  defendant)  that  the  plea  was  bad,  inasmuch 
as  the  words  '•  shameful  conduct  of  an  attorney  "  formed  no  part  of 
the  proceedings  in  the  court  of  law,  and  that  the  plaintiff  was  there- 
fere  entitled  to  judgment  (»)  It  is  an  established  principle,  upon  which  The  report 
the  privilege  of  publishing  a  report  of  any  judicial  proceedings  is  ad-  mu8t  contain 
mitted  to  rest,  that  such  report  must  be  strictly  confined  to  the  obBerrSon^ 
actual  proceedings  in  Court,  and  must  contain  no  defamatory  obser- 
vations or  comments  from  any  quarter  whatever,  in  addition  to  what 
forms  strictly  and  properly  the  legal  proceedings,  (o)    A  report  of  a 
charge  made  against  tne  plaintiff  at  the  Mansion-house,  added  "  Mr. 
Hobler,  the  chief  clerk,  observed  that  it  was  exceedingly  improper 
under  any  circumstances  to  obtain  the  signature  of  the  complainant, 
a  mere  boy,  to  bills  of  exchange ;"  it  was  held  that  this  was  a  sub- 
stantive reflection  on  the  character  and  conduct  of  the  plaintiff, 
which  was  altogether  unwarranted :  it  was  not  made  in  the  course 
of  any  judicial  proceeding  by  any  one  whose  duty  called  upon  him 
to  make  it ;  but  was  uttered  by  a  person,  who,  for  this  purpose, 
must  be  considered  as  an  entire  stranger,  (p)    The  subsequent  pub-  Speech  of 
lication  of  a  speech  made  by  a  counsel  in  the  course  of  a  cause  con-  coan8cl- 
taming  observations  injurious  to  the  character  of  a  party,  attorney, 
or  witness  in  the  cause,  is  not  lawful,  because  such  publication  is  not 
required  for  the  due  administration  of  justice ;  (a)  but  a  party  is  at 
liberty  to  publish  a  history  of  a  trial,  viz.,  of  the  tacts  of  the  case,  and 
of  the  law  of  the  case  as  applied  to  those  facts,  (r) 

It  should  be  observed  also,  that  the  publication  of  preliminary  Publication  of 
examinations  before  a  magistrate,  taken  ex  parte,  will  not  come  ^mSsom  bel 
within  the  principle  by  which  the  fair  reports  of  proceedings  in  fore  a  maps- 
courts  of  justice  have  been  held  to  be  privileged    Such  publications  ?1[|5lm*y  "• 
'have  a  tendency  to  cause  great  mischief  by  perverting  the  public    '     ou*' 
mind,  and  disturbing  the  course  of  justice ;  and,  if  they  contain  libel- 
lous matter,  will  be  considered  as  highly  criminal,  (s)    And  the 
Court  of  King's  Bench  has  gone  to  the  extent  of  granting  a  criminal 
information  for  publishing  in  a  newspaper  a  statement  of  the  evi- 
dence given  before  a  coroner's  jury,  accompanied  with  comments ; 
although  the  statement  was  correct,  and  the  party  had  no  malicious 
motive  in  the  publication,  (t)    So  the  publication  of  proceedings 
before  a  commissioner  of  inquiry  respecting  corporations,  cannot  be 
justified  by  showing  that  it  is  a  true  report  of  what  occurred  before 
the  commissioner,  («) 

Though  the  publication  of  a  proceeding  in  parliament  will,  in  How  far  the 
general,   be   considered  as  privileged  and  protected  from   being  S^cSSnm0!!* 


(«)  Lewis  v.  Clement,  3  B.  &  A.  702. 
Li  this  case  the  question  was  raised  whether 
it  be  lawful  to  publish  proceedings  of  a 
court  of  law  containing  matter  defamatory 
of  a  person  neither  a  party  to  the  suit  nor 
present  at  the  time  of  the  inquiry ;  but 
it  became  unnecessary  to  decide  this  point. 

(o)  Per  Tindal,  C.  J.  Delegal  r. 
Hwhley,  3  B.  N.  C.  950, 

(p)  Delegal  v.  Highley,  supra. 

(q)  Per  Barley,  J.  Flint  v.  Pike,  4  B.  fie 
C.  473.  6  D.  &  R.  528.  See  also  per 
Holroyd,  J.,  ibid,  and  per  Tindal,  C.  J. 
Roberts  v.  Brown,  10  Bing.  519 ;  see 
Saunders  v.  Mills,  6  Bing.  213.  S.  C.  3 
11  &  P  520. 


Q2 


(r)  Per  Bay  ley,  J.  Flint  v.  Pike,  supra. 

(*)  Rex  v.  Lee  and  another,  5  Esp.  123. 
Rex  v.  Fisher  and  others,  2  Carapb.  563. 
Duncan  c.  Thwaites  and  others,  3  B.  & 
C.  556.  5  D.  &  R.  447.  Delegal  v. 
Highley,  3  B.  N.  C.  950.  And  still  less 
can  the  defendant  justify  the  publication  of 
a  matter  which  was  not  brought  before  the 
magistrate  in  his  judicial  character,  or  in 
the  regular  discharge  of  his  magisterial 
functions.  M*Gregor  v.  Thwaites  and 
another,  3  B.  &  C.  24.  4  D.  &  R.  6^5. 

(t)  Rex  v.  Fleet,  1  Barn.  &  Aid.  379. 
See  East  v.  Chapman,  M.  &  M.  46.  2  C. 
&  P.  57U. 

(«)  Charlton  v.  Watton,  6  C.  &  P.  835. 
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Stockdale  v. 
Hansard. 


deemed  libellous ;  (x)  and  the  printing  and  delivering  a  petition  to 
members  of  a  committee  of  the  House  of  Commons,  being  according 
to  the  order  of  proceedings  of  parliament  and  their  committees,  has 
been  held  to  be  justifiable :  (y)  yet  it  may  be  doubted  how  far  the 
circulation  of  a  copy  of  a  writing  containing  matter  of  an  injurious 
tendency  to  the  character  of  an  individual,  though  published  for  the 
use  of  the  members,  is  legitimate  and  exempted  from  prosecution.  («) 
And  it  is  clear  that  the  publication  of  the  speech  of  a  member  of 
parliament,  if  it  contain  matter  of  libel,  is  not  protected,  even  though 
such  publication  be  made  by  the  member  himself.  In  a  case  upon 
this  subject,  Lord  Kenyon,  C.  J.,  observed,  that  if  the  words  in 
question  had  been  spoken  in  the  House  of  Lords,  and  confined  to  its 
walls,  the  Court  of  King's  Bench  would  have  had  no  jurisdiction  to  call 
a  member  of  that  house  before  them,  to  answer  for  such  words  as  an 
offence ;  but  that  the  offence  was  the  ^publication  of  them  in  the 
public  papers,  under  the  authority  of  the  member,  with  his  sanction, 
and  at  his  expense :  that  a  member  of  parliament  had  certainly  a 
right  to  publish  his  speech,  but  that  his  speech  should  not  be  made 
the  vehicle  of  slander  against  any  individual;  if  it  were,  it  would  be 
a  libel,  (a)  And  in  a  more  recent  case  it  was  held,  that  a  member 
of  the  House  of  Commons  may  be  convicted  upon  an  indictment 
for  a  libel,  in  publishing  in  a  newspaper  the  report  of  a  speech  de- 
livered by  him  in  that  house,  if  it  contain  libellous  matter,  although 
the  publication  be  a  correct  report  of  such  speech,  and  be  made  in 
consequence  of  an  incorrect  publication  having  appeared  in  that  and 
other  newspapers,  (b) 

It  has  recendy  been  decided  in  a  case,  which  underwent  the 
most  profound  consideration,  that  it  is  no  defence  in  law  to  an  action 
for  publishing  a  libel,  that  the  defamatory  matter  is  part  of  a  docu- 
ment which  was,  by  order  of  the  House  of  Commons,  laid  before 
the  house,  and  thereupon  became  part  of  the  proceedings  of  the 
house,  and  which  was  afterwards,  by  orders  of  the  house,  printed 
and  published  by  the  defendant ;  and  that  the  House  of  Commons 
heretofore  resolved,  "  that  the  power  of  publishing  such  of  its  re- 
ports, votes,  and  proceedings,  as  it  shall  deem  necessary  or  condu- 
cive to  the  public  interests,  is  &n  essential  incident  to  the  constitu- 
tional functions  of  parliament,  more  especially  to  the  Commons' 
House  of  Parliament,  as  the  representative  portion  of  it."  (c) 

In  consequence  of  this  decision  the  3  &  4  Vic.  c.  9,  was  passed, 
which  by  sec.  1,  reciting,  "whereas  it  is  essential  to  the  due  and 
effectual  exercise  and  discharge  of  the  functions  and  duties  of  par- 
liament, and  to  the  promotion  of  wise  legislation,  that  no  obstruc- 
tions or  impediments  should  exist  to  the  publication  of  such  of  the 
reports,  papers,  votes,  or  proceedings  of  either  house  of  parliament 
as  such  house  of  parliament  may  deem  fit  or  necessary  to  be  pub- 
lished :  And  whereas  obstructions  or  impediments  to  such  publica- 
tion have  arisen,  and  hereafter  may  arise,  by  means  of  civil  or  cri- 
minal proceedings  being  taken  against  persons  employed  by  or 


(*)  Rex  ».  Wright,  8  T.  R.  293.  In 
this  case  a  farmer  case  of  Rex  v.  Williams, 
2  Show.  471.  Comb.  18,  was  animad- 
Terted  upon  by  Lord  Kenyon,  C.  J.,  and 
Grose,  J.,  as  having  happened  in  the  wont 
of  times. 

(y)  Lake  t.  King,  1  Saund.  131. 


(z)  See  the  judgment  of  Lord  Ellen- 
borough,  C.  J.,  in  Hex  t.  Creevey,  1M.& 
S.  278. 

(a)  Rex  r.  Ld.  Abingdon,  1  Esp.  226. 

(6)  Rex  v.  Creevey,  1M.&S.  273. 

(c)  Stockdale  v.  Hansard,  9A.&E.1, 
2P.  &D.  1. 
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acting  under  the  authority  of  the  houses  of  parliament,  or  one  of 
them,  in  the  publication  of  such  reports,  papers,  votes,  or  proceed- 
ings ;  by  reason  and  for  remedy  whereof  it  is  expedient  that  more 
speedy  protection  should  be  afforded  to  all  persons  acting  under  the 
authority  aforesaid,  and  that  all  such  civil  or  criminal  proceed- 
ings should  be  summarily  put  an  end  to  and  determined  in  manner 
herein-after  mentioned :  enacts,  "  that  it  shall  and  may  be  lawful  Proceedings, 
for  any  person  or  persons  who  now  is  or  are,  or  hereafter  shall  be,  a  criminal  or 
defendant  or  defendants  in  any  civil  or  criminal  proceeding  com-  civl1'  *8fM 

j  A    i   •  J  n     r  °      ^         persons  for 

menced  or  prosecuted  in  any  manner  soever,  for  or  on  account  or  publication 
in  respect  of  the  publication  of  any  such  report,  paper,  votes,  or  of  papers 
proceedings  by  such  person  or  persons,  or  by  his,  her,  or  their  ser-  p!intelfby 
vant  or  servants,  by  or  under  the  authority  of  either  house  of  parlia-  parHament,  to 
ment,  to  bring  before  the  court  in  which  such  proceeding  shall  have  be  stayed, 
been  or  shall  be  so  commenced  or  prosecuted,  or  before  any  judge  "P°n  ^jSj®? 
of  the  same  (if  one  of  the  superior  courts  at  Westminster),  first  and  affidavit  to 
giving  twenty-four  hours'  notice  of  his  intention  so  to  do  to  the  the  effect  that 
prosecutor  or  plaintiff  in  such  proceeding,  a  certificate  under  the  J^^ord 
hand  of  the  lord  high  chancellor  of  Great  Britain,  or  the  lord  keeper  of  either 
of  the  great  seal,  or  of  the  speaker  of  the  House  of  Lords,  for  the  house  of  par- 
time  being,  or  of  the  clerk  of  the  parliaments,  or  of  the  speaker  of  liament- 
the  House  of  Commons,  or  of  the  clerk  of  the  same  house,  stating 
that  the  report,  paper,  votes,  or  proceedings,  as  the  case  may  be,  in 
respect  whereof  such  civil  or  criminal  proceeding  shall  have  been 
commenced  or  prosecuted,  was  published  by  such  person  or  persons, 
or  by  his,  her,  or  their  servant  or  servants,  by  order  or  under  the 
authority  of  the  House  of  Lords  or  of  the  House  of  Commons,  as 
the  case  may  be,  together  with  an  affidavit  verifying  such  certificate ; 
and  such  court  or  judge  shall  thereupon  immediately  stay  such  civil 
or  criminal  proceeding,  and  the  same,  and  every  writ  or  process 
issued  therein,  shall  be  and  shall  be  deemed  and  taken  to  be  finally 
put  an  end  to,  determined,  and  superseded  by  virtue  by  this  act"(cc) 

By  sec  2,  "  in  case  of  any  civil  or  criminal  proceeding  hereafter  Proceedings  to 
to  be  commenced  or  prosecuted  for  or  on  account  or  in  respect  of  be  stayed 
the  publication  of  any  copy  of  such  report,  paper,  votes,  or  proceed-  J^^0]^ 
ings,  it  shall  be  lawful  for  the  defendant  or  defendants  at  any  stage  respect  of  a 
of  the  proceedings  to  lay  before  the  court  or  judge  such  report,  c°py  of.an 
paper,  votes,  or  proceedings,  and  such  copy,  with  an  affidavit  veri-  JJJ^J^ 
lying  such  report,  paper,  votes,  or  proceedings,  and  the  correctness 
of  such  copy,  and  the  court  or  judge  shall  immediately  stay  such 
civil  or  criminal  proceeding,  and  the  same,  and  every  writ  or  process 
issued  therein,  shall  be  and  shall  be  deemed  and  taken  to  be  finally 
put  an  end  to,  determined,  and  superseded  by  virtue  of  this  act" 

By   sec  3,    "  it  shall  be  lawful  in  any  civil   or  criminal  pro-  jn  any 
ceeding  to  be  commenced  or  prosecuted  for  printing  any  extract  from  proceedings 
or  an  abstract  of  such  report,  paper,  votes,  or  proceedings,  to  give  ilmay^t 
in  evidence  under  the  general  issue  such  report,  paper,  votes,  or  pro-  8UCD  extract 
ceedings,  and  to  show  that  such  extract  or  abstract  was  published  bond  was  bond  juu 
fide  and  without  malice ;  and  if  such  shall  be  the  opinion  of  the  jury  a  made' 
verdict  of  not  guilty  shall  be  entered  for  the  defendant  or  defendants." 

By  sec.  4,  "  nothing  herein  contained  shall  be  deemed  or  taken, 
or  held  or  construed,  directly  or  indirectly,  by  implication  or  otherwise, 
to  affect  the  privileges  of  parliament  in  any  manner  whatsoever." 

fee  J  The  act  is   imperative  upon  the       Hansard,  3  P.  and  D.  346. 
Court  to  stay  proceedings.    Stockdale  t>. 
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Of  publica- 
tions against 
tbe  Christian 
religion. 


Statutes  upon 
this  .subject. 


Having  treated  generally  of  the  publications  which  may  be  con- 
sidered as  libellous,  it  may  be  useful  to  refer  to  some  of  the  parti- 
cular points  which  have  been  holden,  respecting  publications: — 
1.  Against  the  Christian  religion. — 2.  Against  morality. — 3.  Against 
the  constitution.— 4.  Against  the  King. — 5.  Against  the  two  houses 
of  parliament — 6.  Against  the  government — 7.  Against  the  magis- 
trates and  the  administration  of  justice. — 8.  Against  private  indivi- 
duals.— And,  9.  Against  foreigners  of  distinction. 

1.  It  has  been  before  observed,  (d)  that  blaspheming  God,  or 
turning  the  doctrines  of  the  Christian  religion  into  contempt  and  ri- 
dicule, is  an  indictable  offence.  At  common  law,  all  blasphemies 
against  God,  as  denying  His  being  or  providence ;  and  all  contume- 
lious reproaches  of  Jesus  Christ ;  all  profane  scoffing  at  the  Holy 
Scripture,  or  exposing  any  part  thereof  to  contempt  or  ridicule  ; 
and  also  seditious  words  in  derogation  of  the  established  religion ;  are 
considered  as  offences  tending  to  subvert  all  religion  and  morality,  and 
punishable  by  the  temporal  courts  with  fine  and  imprisonment,  and 
also  infamous  corporal  punishment,  in  the  discretion  of  the  court  (e) 

Some  provisions  have  also  been  made  upon  this  subject  by 
statutes.  The  1  Edw.  6,  c.  1,  (/)  enacts,  that  persons  reviling  the 
sacrament  of  the  Lord's  Supper,  by  contemptuous  words  or  other- 
wise, shall  Buffer  imprisonment  The  statute  1  Eliz.  c  2,  enacts, 
that  if  any  minister  shall  speak  anything  in  derogation  of  the  book  of 
common  prayer,  he  shall,  if  not  beneficed,  be  imprisoned  one  year  for 
the  first  offence,  and  for  life  for  the  second ;  and  if  he  be  beneficed, 
shall  for  the  first  offence  be  imprisoned  six  months  and  forfeit  a 
year's  value  of  his  benefice ;  for  the  second,  shall  be  deprived  and 
suffer  one  year's  imprisonment ;  and  for  the  third,  shall  in  like  man- 
ner be  deprived  ana  suffer  imprisonment  for  life.  And  that  if  any 
person  whatsoever  shall  in  plays,  songs,  or  other  open  words,  speak 
anything  in  derogation,  depraving,  or  despising  of  the  said  book,  or 
shall  forcibly  prevent  the  reading  of  it,  or  cause  any  other  service  to 
be  read  in  its  stead,  he  shall  forfeit  for  the  first  offence  100  marks ; 
for  the  second,  400 ;  and  for  the  third,  shall  forfeit  all  his  goods  and 
chattels,  and  suffer  imprisonment  for  life.  By  the  3  Jac  1,  c  21,  a 
person  using  the  name  of  the  Holy  Trinity  profanely,  or  jestingly, 
in  any  stage-play,  interlude,  or  show,  shall  be  liable  to  a  qui  tarn 
penalty  of  ten  pounds.  The  1  Wm.  3,  c  18,  &  17,  enacted,  that 
whoever  should  deny  in  his  preaching  or  writing  the  doctrine  of  the 
Blessed  Trinity,  should  lose  all  benefit  of  the  act  for  granting  tole- 
ration. This  section  is  now  repealed  by  53  Geo.  3,  c  160 :  but 
while  it  was  in  existence  it  was  considered  as  operating  to  deprive 
the  offender  of  the  benefit  therein  mentioned,  leaving  the  punish- 
ment of  the  offence  as  for  a  misdemeanor  at  common  law.  (ff)  The 
9  &  10  Wm.  3,  c.  32,  enacted,  that  if  any  person,  educated  in  or 
having  made  profession  of  the  Christian  religion,  should,  by  writ- 
printing,  teaching,  or  advised  speaking,  deny  the  Christian 
ion  to  be  true,  or  the  Holy  Scriptures  to  oe  of  divine  authority, 
he  should  upon  the  first  offence  be  rendered  incapable  to  hold  any 
office  or  place  of  trust ;  and  for  the  second  be  rendered  incapable 
of  bringing  any  action,  being  guardian,  executor,  legatee,  or  pur- 


(d)  Ante,  p.  220. 

(«)  See  tbe  cases  collected  in  1  Hawk. 
P.  C.  c.  5.     Gathcrcolo's  case,  2  Lewin, 

287. 


(/)  Repealed  by  1  Mary,  c.  2,  and  re- 
vived by  1  Eliz.  c.  1. 

(ff)  By  Lord  Kenyon  in  Rex  ».  Wil- 
liams, 1797.    Holt  on  Libel,  66. 
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chaser  of  lands,  and  should  suffer  three  years9  imprisonment  without 
bail  (g)  A  person  offending  under  this  statute  was  held  to  be  also 
indictable  at  common  law.  (A)  This  doctrine  was  considered  in  a 
recent  case  where  a  motion  was  made  in  arrest  of  judgment,  after 
conviction  on  an  information  for  a  blasphemous  libel,  on  the  ground 
that  this  statute  had  put  an  end  to  the  common  law  offence :  and 
the  Court  were  clear  that  it  had  not,  considering  that  the  provisions 
of  the  statute  were  cumulative,  (i) 

Upon  the  trial  of  an  information  against  the  defendant  for  utter-  To  reproach 
ine  expressions  grossly  blasphemous,  Hale,  C.  J.,  observed,  that  **■?  Christian 
such  kind  of  wicked  blasphemous  words  were  not  only  an  offence  to  JJSKt 
God  and  religion,  but  a  crime  against  the  laws,  state,  and  govern-  version  of  the 
meat,  and  therefore   punishable  in   the   Court  of  King's  Bench.  **w- 
That  to  say  religion  is  a  cheat  is  to  dissolve  all  those  obligations 
whereby  civil  society  is  preserved;  that  Christianity  is  part  of  the 
laws  of  England,  and  therefore  to  reproach  the  Christian  religion  is 
to  speak  in  subversion  of  the  law.  (j)    In  a  late  case  where  a  libel 
stated  that  Jesus  Christ  was  an  impostor,  a  murderer  in  principle, 
and  a  fenatic,  a  juiyman  asked  wheSer  a  work  denying  Jdmnity 
of  out  Saviour  was  a  libel ;  and  Abbott,  C.  J.,  answered,  that  a 
work  speaking  of  Jesus  Christ  in  the  language  here  used  was  a  libel ; 
and  the  defendant  was  found  guilty.     Upon  a  motion  for  a  new 
trial,  on  the  ground  that  this  was  a  wrong  answer,  the  Court  without 
difficulty  held  that  the  answer  was  right,  and  refused  the  rule,  (k) 

In  a  case  where  the  defendant  haa  been  convicted  for  publishing  The  Christian 
several  blasphemous  libels,  in  which  the  miracles  of  our  Saviour  J^P0? "  W* 
were  turned  into  ridicule  and  contempt,  and  his  life  and  conversa-  ^  £J^  ° 
tion  calumniated,  it  was  moved  in  arrest  of  judgment  that  this  was 
not  an  offence  within  the  cognizance  of  the  temporal  courts  at  com- 
mon law:  but  the  Court  would  not  suffer  the  point  to  be  argued, 
saying  that  the  Christian  religion,  as  established  in  this  kingdom,  is 
part  of  the  law ;  and,  therefore,  that  whatever  derided  Christianity 
derided  the  law,  and  consequently  must  be  an  offence  against  the 
law.  (/)    It  was  also  moved  in  arrest  of  judgment,  that  as  the  intent 
of  the  book  was  only  to  shew  that  the  miracles  of  Jesus  Christ  were 
not  to  be  taken  in  their  literal  sense,  it  could  not  be  considered  as 
attacking  Christianity  in  general,  but  only  as  striking  against  one 
received  proof  of  His  being  the  Messiah;  to  which  the  Court  said,  But  though  to 
that  the  attacking  Christianity  in  the  way  in  which  it  was  attacked  christiani?fm 
in  this  publication  was  destroying  the  very  foundation  of  it;  and  general  is  an 
that,  though  there  were  professions  in  the  book  that  its  design  was  oflence  at  com- 
to  establish  Christianity  upon  a  true  bottom  by  considering  these  J^^i/not 
narrations  in  Scripture  as  emblematical  and  prophetical,  yet  that  meddle  with 
such  professions  were  not  to  be  credited,  and  that  the  rule  is  atte-  differences  of 
gatio  contra  factum  non  est  admittenda.     But  the  court  also  said,  ^itroferte? 
that  though  to  write  against  Christianity  in  general  is  clearly  an  points. 

(?)  Bat  the  delinquent  publicly  renounc-  specting  the  Holy  Trinity ;  but  snch  pro- 
log hii  error  in  open  court,  within  four  visions  are  repealed  by  53  Geo.  3,  c.  160. 
months  after  the  first  conviction,  is  to  be  (t)  Rex  v.  Carlisle, 3  B.  &  A.  161. 
discharged  for  that  once  from  all  disabi-  (j  )  Rex  v.  Taylor,  Vent  293.    3  Keb. 
lhtea.  607. 

(A)  Barnard.  162.    2  Str.  834.    Fitzgib.  (i)  Rex  v.  Waddington,  1  B.  &  C.  26. 

64.     Rex  p.   Williams,    1797.    Rex    v.  (I)  Rex  v.  Woolston,  Barnard.  162.    2 

Caton,  1812.    This  statute  also  related  to  Str.  834.    Fitzgib.  64. 
persons  denying,  as  therein  mentioned,  re- 
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offence  at  common  law,  they  laid  a  stress  upon  the  word  general, 
and  did  not  intend  to  include  disputes  between  learned  men  upon 
particular  controverted  points ;  and,  in  delivering  the  judgment  of 
the  Court,  Raymond,  Lord  C.  J.,  said,  "  I  would  have  it  taken 
notice  of  that  we  do  not  meddle  with  any  differences  of  opinion,  and 
that  we  interpose  only  where  the  very  root  of  Christianity  itself  is 
struck  at."  (m) 
The  dread  of  The  doctrine  of  the  Christian  religion  constituting  part  of  the 
future  punish-    jaw  0f  fae  ^ ^  wa8  recognised  in  a  later  case,  where  the  judgment 

the*principal  °f  ^e  Vourt  of  King's  Bench  was  pronounced  upon  a  person  con- 
sanctions  of  victed  of  having  published  a  very  impious  and  blasphemous  libel, 
the  law.  called  Paine's  Age  of  Reason,  (n)     Ashhurst,  J.,  said,  that  although 

the  Almighty  did  not  require  the  aid  of  human  tribunals  to  vindi- 
cate His  precepts,  it  was  nevertheless  fit  to  shew  our  abhorrence  of 
such  wicked  doctrines  as  were  not  only  an  offence  against  God,  but 
against  all  law  and  government,  from  their  direct  tendency  to  dis- 
solve all  the  bonds  and  obligations  of  civil  society ;  and  that  it  was 
upon  this  ground  that  the  Christian  religion  constituted  part  of  the 
law  of  the  land  That  if  the  name  of  our  Redeemer  was  suffered 
to  be  traduced,  and  His  holy  religion  treated  with  contempt,  the 
solemnity  of  an  oath,  on  which  the  due  administration  of  justice  de- 
pended, would  be  destroyed,  and  the  law  be  stripped  of  one  of  its 
principal  sanctions,  the  dread  of  future  punishments,  (o) 
Rational  and         Contumely  and  contempt  are  what  no  establishment  can  tolerate : 

discussions  we  ^utj  on  ^e  ot^er  hand,  it  would  not  be  proper  to  lay  any  restraint 
allowable.  upon  rational  and  dispassionate  discussions  of  the  rectitude  and  pro- 
priety of  the  established  mode  of  worship,  (p)  A  sensible  writer 
upon  the  subject  of  libel  says,  as  to  this  point, — "  that  it  may  not 
be  going  too  far  to  infer,  from  the  principles  and  decisions,  that  no 
author  or  preacher  who  fairly  and  conscientiously  promulgates  the 
opinions  with  whose  truth  he  is  impressed,  for  the  benefit  of  others, 
is,  for  so  doing,  amenable  as  a  criminal ;  but  a  malicious  and  mis- 
chievous intention  is  in  such  case  the  broad  boundary  between  right 
and  wrong;  and  that  if  it  can  be  collected,  from  the  offensive  levity 
with  which  so  serious  a  subject  is  treated,  or  from  other  circum- 
stances, that  the  act  of  the  party  was  malicious,  then,  since  the  law 
has  no  means  of  distinguishing  between  different  degrees  of  evil  ten- 
dency, if  the  matter  published  contain  any  such  tendency,  the  pub- 
lisher becomes  amenable  to  justice."  (q) 

Where  a  defendant  was  charged  with  publishing  a  libel  upon  a 
religious  order,  consisting  of  females,  professing  the  Roman  Catho- 
lic faith,  called  the  Scorton  Nunnery,  Mr.  B.  Alderson  observed, 
a  person  may,  without  being  liable  to  prosecution  for  it,  attack 
Judaism  or  Mahomedanism,  or  even  any  sect  of  the  Christian  reli- 
gion, save  the  established  religion  of  the  country ;  and  the  only 
reason  why  the  latter  is  in  a  different  situation  from  the  other  is, 
because  it  is  the  form  established  by  law,  and  is  therefore  a  part  of 

(m)  Rex  v.  Woolston,  Fitzgib.  66.  respects  also  it  ridiculed  and  vilified  the 

(it)  This  libel  was  of  the  worst  kind,  prophets,  our  Saviour,  His  disciples,  and  the 

attacking  the  truth  of  the  Old  and  New  Sacred  Scriptures. 

Testaments  ;  arguinp-  that  there  was  no  (o)  Rex  v.   Williams,   1797.     Holt  on 

genuine  revelation  of  the  will  of  God  exist-  Libel,  69,  note  («).   2  Stark,  on  lab.  141. 

ing  in  the  world  ;  and  that  reason  was  the  (p)  4  Bla.  Com.  51. 

only  true  faith  which  laid  any  obligations  (g)  Starkie  on  Libel,  1  Ed.   496,  497. 

on   the    conduct    of   mankind.    In    other  Sec  2  Ed.,  vol  2, 146-7. 
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the  constitution  of  the  country.  For  the  same  reason  any  general 
attack  on  Christianity  is  the  subject  of  a  criminal  prosecution,  be- 
cause Christianity  is  the  established  religion  of  the  country.  Any 
person  has  a  right  to  entertain  his  opinions,  to  express  them,  to  dis- 
cuss the  subject  of  the  Roman  Catholic  religion,  and  its  institutions ; 
but  he  has  no  right  in  so  doing  to  attack  the  characters  of  indivi- 
duals, (r) 

As  to  the  extent  of  this  offence  and  the  nature  and  certainty  of 
the  words,  it  appears  to  be  immaterial  whether  the  publication  is 
oral  or  written ;  though  the  committing  mischievous  matter  to  print 
or  writing,  and  thereby  affording  it  a  wider  circulation,  would  un- 
doubtedly be  considered  as  an  aggravation,  and  affect  the  measure 
of  punishment  (s) 

2.  When  the  Star-Chamber  had  been  abolished,  it  appears  that  Of  publications 
the  Court  of  King's  Bench  came  to  be  considered  as  the  custos  ^nst  mora- 
morum,  having  cognizance  of  all  offences  against  the  public  morals ;  (t) 

under  which  head  may  be  comprehended  representations  whether 
by  writing,  picture,  sign,  or  substitute,  tending  to  vitiate  and  corrupt 
the  minds  and  morals  of  the  people,  (u)  Formerly,  indeed,  it  ap- 
pears to  have  been  holden  that  publications  of  this  kind  were  not 
punishable  in  the  temporal  courts :  (v)  but  a  different  doctrine  has 
since  been  established,  (tv)  And  in  late  times  indictments  for  ob- 
scene writings  and  prints  have  frequently  been  preferred ;  without 
any  objection  having  been  made  to  the  jurisdiction  of  the  temporal 
courts. 

The  principle  of  the  cases  upon  this  subject  seems  to  comprehend  Oral  comma- 
oral  communications,  when  made  before  a  large  assembly,  and  when  ^cations, 
there  is  a  clear  tendency  to  produce  immorality,  as  in  the  case  of  the 
performance  of  an  obscene  play,  (x) 

3.  Libels  against  the  constitution,  abstracted  from  all  personal  Of  publications 
allusions,  do  not  appear,  either  in  ancient  or  modern  times,  to  have  Hf*10**  *e 
been  often  made  tne  subject  of  legal  inquiry.     In  general,  publica-  con8t,tutIon- 
tions   upon   the  constitution,  avoiding  all  discussions  of  personal 

rights  and  privileges,  are  speculative  in  their  nature,  and  not  calcu- 
lated to  generate  popular  heat  But  if  they  should  be  of  a  different 
description,  tending  to  degrade  and  vilify  the  constitution,  to  pro- 
mote insurrection,  and  circulate  discontent  through  its  members, 
they  would,  without  doubt,  be  considered  as  seditious  and  cri- 
minal (y) 

Thus  it  appears  to  have  been  adjudged,  that  though  no  indictment 
lay  for  saying  that  the  laws  of  the  realm  were  not  the  laws  of  God, 
because  true  it  is  that  they  are  not  the  laws  of  God;  yet  that  it 
would  be  otherwise  to  say  that  the  laws  of  the  realm  are  contrary 
to  the  laws  of  God.  («)  And  a  defendant  was  convicted  on  an 
information  charging  him  with  having  published,  concerning  the 
government  of  England  and  the  traitors  who  adjudged  King  Charles 

(r)  Gathercole's  case,  2  Lewin,  237.  (*)  2  Starkie  on  Libel,  159.     In  Rex 

(«>  2  Starkie  on  Libel,  144.  2d  Ed.  r.    Curl,  2  Str.  790,  it  was  stated  that 

(/)  Sir  Ch.  Sedley's  case,  1663.    Keb.  there  had  been  many  prosecutions  against 

720.    2  Str.  790.    Sid.  168.  the  players  for  obscene  plays,  but  that  they 

(u)  Holt  on  Libel,  73.  had  interest  enough  to  get  the  proceedings 

(c)  Rex  v.  Read,  11  Mod.  142.  1  Hawk.  stayed  before  judgment. 

P.  C.  c.  73,  s.  9.  (y)  Holt  on  Libel,  86. 

(«0  Rex  ».  Curl,  2  Str.  788.  Rex  ».  (z)  2  Roll.  Abr.  78. 

Wilks,  4  Burr.  2527. 
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Rex  v.  Lam- 
bert and  Perry. 
It  is  not  libel- 
lous for  a  wri- 
ter who  allows 
the  sovereign 
to  be  solicit- 
ous for  the 
welfare  of  his 
subjects,  and 
«  o  has  no 
ntion  of 
intemniating 
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the First  to  death,  that  the  government  of  the  kingdom  consists  of 
three  estates,  and  that  if  a  rebellion  should  happen  in  the  kingdom, 
unless  that  rebellion  was  against  the  three  estates,  it  was  no  rebel- 
lion, (a)  In  another  case  a  person  was  convicted  for  publishing  a 
libel,  in  which  it  was  suggested  that  the  revolution  was  an  unjust 
and  unconstitutional  proceeding,  and  the  limitation  established  by 
the  act  of  settlement  was  represented  as  illegal,  and  that  the  revo- 
lution and  settlement  of  the  crown  as  by  law  established  had  been 
attended  with  fatal  and  pernicious  consequences  to  the  subjects  of 
this  kingdom,  (b) 

4.  Though  a  different  construction  may  have  prevailed  in  more 
arbitrary  times,  it  is  now  settled  that  bare  words,  not  relative  to  any 
act  or  design,  however  wicked,  indecent,  or  reprehensible  they  may 
be,  are  not  in  themselves  overt  acts  of  high  treason ;  but  only  a  mis- 
prision, punishable  at  common  law  by  fine  and  imprisonment,  or 
other  corporal  punishment  (c)  Though  words  may  expound  an 
overt  act,  and  snew  with  what  intent  it  was  done,  (d)  And,  gene- 
rally speaking,  any  words,  acts,  or  writing  tending  to  vilify  or  dis- 
grace the  King,  or  to  lessen  him  in  the  esteem  of  his  subjects,  or 
any  denial  of  his  right  to  the  crown,  even  in  common  and  unadvised 
discount,  amount  at  common  law  to  a  misprision  punishable  by  fine 
and  corporal  punishment  (e) 

There  are  also  some  legislative  provisions  upon  this  subject  The 
3  Edw.  1,  c.  34,  enacts,  that  none  be  so  hardy  to  tell  or  publish  any 
false  news  or  tales,  whereby  discord  or  occasion  of  discord  or  slander, 
may  grow  between  the  King  and  his  people,  and  the  great  men  of 
the  realm.  (/)  And  with  a  view  to  the  security  of  the  succession  of 
the  house  of  Hanover,  according  to  the  act  of  settlement,  a  law  was 
passed  declaring  it  to  be  treason  to  write  or  print  against  it  (g) 

The  nature  of  the  offence  of  libel  against  the  monarch  personally 
has  been  ably  explained  and  illustrated,  according  to  the  more  mild 
and  liberal  doctrines  of  the  present  time,  in  a  case  of  recent  oc- 
currence. 

The  defendant  was  charged  with  having  published  a  libel  to  the 
following  tenor  and  effect :  "  What  a  crowd  of  blessings  rush  upon 
one's  mind,  that  might  be  bestowed  upon  the  country  in  the  event 
of  a  total  change  of  system !  Of  all  monarchs,  indeed,  since  the 
revolution,  the  successor  of  George  the  Third  will  have  the  finest 
opportunity  of  becoming  nobly  popular.,,  Lord  Ellenborough,  C.  J., 
in  addressing  the  jury,  stated,  that  the  first  sentence  of  this  passage 
would  easily  admit  of  an  innocent  interpretation ;  that  the  fair  mean- 
ing of  the  expression  "  change  of  system"  was  a  change  of  political 
system — not  a  change  in  the  frame  of  the  established  government — 


(a)  Rex  v.  Harrison,  1677.  3  Keb.  841. 
Vent.  324.  And  a  treatise  upon  hereditary 
right  was  holden  to  be  a  libel,  though  it 
contained  no  reflection  upon  any  part  of  the 
then  government,  Reg.  c.  Bedford,  1711. 
2  Str.  789.    Gilb.  297. 

<6)  Rex  v.  Nutt.  1754.  Dig.  L.  L.  126, 
and  see  Dr.  Sbebbeare's  case,  and  Rex  p. 
Paine,  Holt  on  Lib.  88,  89,  and  2  Starkie 
on  Lib.  1 64. 

(c)  1  East,  P.  C.c  2,  s.  55,  p.  117. 

(d)  Crohagan's  case,  Cro.  Car.  332. 
(«)  4  Blac.  Com.  123. 


(/)  It  is  said  to  have  been  resolved  by 
all  the  judges  that  all  writers  of  false  news 
are  indictable  and  punishable  (4  Read.  St. 
L.  Dig.  L.  L.  23) ;  and  probably  at  this 
day  the  fabrication  of  news  likely  to  pro- 
duce any  public  detriment  would  be  con- 
sidered as  criminal.  Starkie  on  Lib.  546. 
lEd. 

(g)  6  Anne,  c.  7  ;  and  see  other  statutes 
which  were  passed  for  the  purpose  of 
guarding  the  King's  character  and  title, 
cited  in  2  Starkie  on  Lib.  171,  2  Ed. 
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bat  in  the  measures  of  policy  which  had  been  for  some  time  pur-  Um>  or  of 
sued;  and  that  by  total  change  of  system  was  certainly  not  meant  pJJJJJ^J^ 
subversion  or  demolition,  the  descent  of  the  crown  to  the  successor  of  vemment  into 
his  Majesty  being  mentioned  immediately  after.     His  lordship  then  public  odium, 

Proceeded : — u  If  a  person  who  admits  the  wisdom  and  virtues  of  Jj^SJJJhJJ*" 
is  Majesty,  laments  that  in  the  exercise  of  these  he  has  taken  an  fas  taken  an 
unfortunate  and  erroneous  view  of  the  interests  of  his  dominions,  erroneous  view 
I  am  not  prepared  to  say  that  this  tends  to  degrade  his  Majesty,  or  &£££. 
to  alienate  the  affections  of  his  subjects.  I  am  not  prepared  to  say  or  domestic 
that  this  is  libellous.  But  it  must  be  with  perfect  decency  and  re-  policy, 
spect,  and  without  any  imputation  of  bad  motives.  Go  one  step 
further,  and  say  or  insinuate  that  his  Majesty  acts  from  any  partial 
or  corrupt  view,  or  with  an  intention  to  favour  or  oppress  any  indi- 
vidual or  class  of  men,  and  it  would  become  most  libellous."  Upon 
the  second  sentence,  after  stating  that  it  was  more  equivocal,  and 
telling  the  jury  that  they  must  determine  what  was  the  fair  import 
of  the  words  employed,  not  in  the  more  lenient  or  severe  sense,  but 
in  the  sense  fairly  belonging  to  them,  and  which  they  were  intended 
to  convey,  Lord  EUenborough  proceeded :  "  Now  do  these  words 
mean,  that  his  Majesty  is  actuated  by  improper  motives,  or  that  his 
successor  may  render  himself  nobly  popular  by  taking  a  more  lively 
interest  in  the  welfare  of  his  subjects?  Such  sentiments,  as  it  would 
be  most  mischievous,  so  it  would  be  most  criminal  to  propagate. 
But  if  the  passage  only  means  that  his  Majesty,  during  his  reign,  or 
any  length  of  time,  may  have  taken  an  imperfect  view  of  the  inte- 
rests of  the  country,  either  respecting  our  foreign  relations,  or  the 
system  of  our  internal  policy ;  if  it  imputes  nothing  but  honest  error, 
without  moral  blame,  I  am  not  prepared  to  say  that  it  is  a  libel." 
And  again,  towards  die  conclusion  of  his  address  his  lordship  said, 
"  The  question  of  intention  is  for  your  consideration.  You  will  not 
distort  the  words,  but  give  them  their  application  and  meaning  as 
they  impress  your  minds.  What  appears  to  me  most  material  is  the 
substantive  paragraph  itself;  (A)  ana  if  you  consider  it  as  meant  to 
represent  that  the  reign  of  his  Majesty  is  the  only  thine  interposed 
between  the  subjects  of  this  country  and  the  possession  of  great 
blessings  which  are  likely  to  be  enjoyed  in  the  reign  of  his  successor, 
and  thus  to  render  his  Majesty's  administration  of  his  government 
odious,  it  is  a  calumnious  paragraph,  and  to  be  dealt  with  as  a  libel. 
If  on  die  contrary  you  do  not  see  that  it  means  distincdy,  according 
to  your  reasoning,  to  impute  any  purposed  mal-administration  to  his 
Majesty,  or  those  acting  under  him,  but  may  be  fairly  construed  as 
an  expression  of  regret,  that  an  erroneous  view  has  been  taken  of 
public  affairs,  I  am  not  prepared  to  say  that  it  is  a  libel.  There 
nave  been  errors  in  the  administration  of  the  most  enlightened 
men.*(i) 

Falsely  publishing  that  the  King  is  labouring  under  mental  de- 
rangement is  a  libel:  it  tends  to  unsettle  and  agitate  the  public 
mind,  and  to  lower  the  respect  due  to  the  King,  (j) 

(A)  Tho  libel  was  published  in  a  news-  (t)  Rex  «.  Lambert  and  Perry,  2  Campb. 

paper ;  and  it  had  been  allowed  to  the  de-  398. 

fendant  to  have  read  in  evidence  an  extract  (j)  Rex  v.  Harvey,  2  B.  &  C.  257,  and 

from  the  same  paper  connected  with  the  malice  will  be  implied  from  such  wilful 

subject  of  the  passage  charged  as  libellous,  defaming  without  excuse.    See  the  case, 

although  disjointed  from  it  by  extraneous  pott. 
matter,  and  printed  in  a  different  character. 
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Of  Libels,  Sfc.  against  the  Parliament.       [book  ii. 

The  two  houses  of  parliament  are  an  essential  part  of  the  consti- 
tution, and  entitled  to  reverence  and  respect,  on  account  of  the 
important  public  duties  which  they  have  to  discharge.  But  as  they 
have  the  power  of  treating  libels  against  them  as  breaches  of  then* 
privileges,  and  vindicating  them  in  the  nature  of  contempts,  more 
cases  of  such  libels  are  to  be  met  with  in  their  journals,  than  in  the 

J>roceeding8  of  the  courts  of  law.  The  common  law,  however,  is 
oily  capable  of  taking  cognizance  of  any  publications  reflecting  in  a 
libellous  manner  upon  the  members  or  proceedings  of  the  houses  of 
parliament;  (A)  and  it  seems  rather  to  have  been  the  inclination  of 
parliament  in  modern  times  to  direct  prosecutions  for  such  offences 
in  the  courts  of  common  law,  and  to  waive  the  exercise  of  their  own 
extensive  privileges.  In  the  case  of  the  King  v.  Stockdale,  (I)  the 
Attorney-General  in  his  speech  to  the  jury,  after  stating  the  address 
of  the  House  of  Commons  to  the  King,  praying  that  his  Majesty 
would  direct  the  information  to  be  filed,  proceeded  thus,  "  I  state  it 
as  a  measure  which  they  have  taken,  thinking  it  in  their  wisdom,  as 
every  one  must  think  it,  to  be  the  fittest  to  bring  before  a  jury  of 
their  country  an  offender  against  themselves,  avoiding  thereby,  what 
sometimes  indeed  is  unavoidable,  but  which  they  wish  to  avoid 
whenever  it  can  be  done  with  propriety,  the  acting  both  as  judges 
and  accusers,  which  they  must  necessarily  have  done,  had  they 
resorted  to  their  own  powers,  which  are  great  and  extensive,  for  the 
purpose  of  vindicating  themselves  against  insult  and  contempt,  but 
which  in  the  present  instance  they  have  wisely  forborne  to  exercise, 
thinking  it  better  to  leave  the  offender  to  be  dealt  with  by  a  fair  and 
impartial  jury."  (m) 

vX  The  extent  to  which  the  measures  of  the  King,  or  the  pro- 
ceedings of  his  government,  may  be  fairly  and  legally  canvassed, 
has  been  the  subject  of  much  discussion,  as  it  is  undoubtedly  one 
of  the  first  importance :  but  it  is  not  within  the  scope  and  design 
of  this  Treatise  to  enter  further  upon  the  question,  than  by  stating  a 
few  of  the  established  principles  and  decided  cases. 

It  may  be  observed,  that  the  liberty  of  discussion,  which  in  many 
instances  has  been  admitted  on  the  part  of  the  officers  of  the  crown, 
would  seem  to  be  sufficient  to  answer  all  the  purposes  of  the  honest 
patriot ; — the  man  who  would  condemn  only  with  a  view  to  genuine 
and  constitutional  reformation.  Upon  a  late  prosecution  for  a  libel 
the  attorney-general,  in  his  opening  to  the  jury,  thus  expressed  him- 
self:  "  The  right  of  every  man  to  represent  what  he  may  conceive  to 
be  an  abuse  or  grievance  in  the  government  of  the  country,  if  his 
intention  in  so  doing  be  honest,  and  the  statement  made  upon  fair 
and  open  grounds,  can  never  for  a  moment  be  questioned.  I  shall 
never  think  it  my  duty  to  prosecute  any  person  for  writing,  printing, 


(k)  As  in  Rex  v.  Rayner,  2  Barnard. 
293,  where  the  defendant  was  convicted  of 
printing  a  scandalous  libel  on  the  Lords 
and  Commons ;  and  in  Rex  r.  Owen,  25 
Geo.  2.  MS.  Dig.  L.  L.  67.  In  Rex  v. 
Stockdale,  '28  Geo.  3,  an  information  was 
filed  by  the  Attorney-General  for  a  libel 
upon  the  House  of  Commons.  A  prosecu- 
tion was  also  instituted  in  Rex  v.  Reeves, 
36  Goo.  3,  in  consequence  of  a  resolution 
of  the  House  of  Commons,  declaring  a 
pamphlet,  published  by  the  defendant,  to 


be  a  libel.  In  the  pamphlet  which  was 
called  "  Thoughts  on  the  English  Govern- 
ment," there  was  this  passage  amongst 
others  which  the  house  deemed  libellous— - 
"  That  the  King's  government  might  go 
on  if  the  Lords  and  Commons  were  Topped 
off."  The  jury  considered  the  expressions 
as  merely  metaphorical,  and  acquitted  the 
defendant 

(/)  Ante,  note  (k). 

(m)  See  2  Ridgway's  speeches  of  the 
Hon.  T.  Erskine,  p.  208. 
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and  publishing,  fair  and  candid  opinions  on  the  system  of  the  go- 
vernment and  constitution  of  this  country,  nor  for  pointing  out  what 
he  may  honestly  conceive  to  be  grievances,  nor  for  proposing  legal 
means  of  redress."  (n)  Every  man  has  a  right  to  give  every  public 
matter  a  candid,  full,  and  free  discussion ;  but  although  the  people 
have  aright  to  discuss  any  grievances  they  have  to  complain  of,  they 
must  not  do  it  in  a  way  to  excite  tumult ;  and  if  a  party  publish  a 
paper  on  any  such  matter,  and  it  contain  no  more  than  a  calm  and 
quiet  discussion,  allowing  something  for  a  little  feeling  in  men's 
minds,  that  will  be  no  libel ;  but  if  the  paper  go  beyond  that  limit, 
and  be  calculated  to  excite  tumult,  it  is  a  libel,  (o) 

In  many  cases  which  may  occur,  the  due  exercise  of  this  liberty 
and  right  of  discussion  will  involve  considerations  of  much  diffi- 
culty, and  require  great  nicety  of  discrimination  ;  as  it  may  be- 
come necessary  to  ascertain  the  particular  points  at  which  the 
bounds  of  rational  discussion  have  been  exceeded.  The  answer  to 
the  following  question  has,  however,  been  proposed  as  a  test,  by 
which  the  intrinsic  illegality  of  such  publications  may  be  decided :  (p) 
"  Has  the  communication  a  plain  tendency  to  produce  public  mis- 
chief by  perverting  the  mind  of  the  subject,  ana  creating  a  general 
dissatisfaction  towards  government  V 

However  innocent  and  allowable  it  may  be  to  canvass  political 
measures  within  these  limits,  it  is  quite  clear  that  their  discussion 
must  not  be  made  a  cloak  for  an  attack  upon  private  character. 
Libels  on  persons  employed  in  a  public  capacity  receive  an  aggra- 
vation as  they  tend  to  scandalize  the  government  by  reflecting  on 
those  who  are  entrusted  with  the  administration  of  public  affairs ; 
for  they  not  only  endanger  the  public  peace,  as  all  other  libels  do, 
by  stirring  up  the  parties  immediately  concerned  to  acts  of  revenge, 
but  also  have  a  direct  tendency  to  breed  in  the  people  a  dislike  of 
their  governors,  and  incline  them  to  faction  and  sedition,  (q)  If 
a  paper  has  a  direct  tendency  to  cause  unlawful  meetings  and 
disturbances,  and  to  lead  to  a  violation  of  the  laws,  it  is  a  seditious 
libel,  (r) 

A  person  delivered  a  ticket  up  to  the  minister  after  sermon,  Case* 
wherein  he  desired  him  to  take  notice  that  offences  passed  now 
without  control  from  the  civil  magistrate,  and  to  quicken  the 
civil  magistrate  to  do  his  duty,  &c. ;  and  this  was  held  to  be  a 
libel,  though  no  magistrate  in  particular  was.  mentioned,  and 
though  it  was  not  averred  that  the  magistrates  suffered  those  vices 
knowingly.  (*) 

In  a  case  where  the  defendant  was  prosecuted  upon  an  informa-  Reg. ».  Taenia, 
tion  for  a  libel  upon  the  government,  his  counsel  contended  that 
the  publication  was  innocent,  and  could  not  be  considered  as  libel- 
lous, because  it  did  not  reflect  upon  particular  persons.  But 
Holt,  C.  J.,  said,  "  They  say  nothing  is  a  libel  but  what  reflects  on 
some  particular  person.  But  this  is  a  very  strange  doctrine  to  say 
that  it  is  not  a  libel,  reflecting  on  the  government,  endeavouring  to 

(»)  Rex  v.   Perry  and  another,  1793.  Abr.  tit.  Libel  (A)  2.   Rex  v.  Franklin, 

See  2  Ridgvray's  speeches,  37 1.  9  St.  Tri.  255. 

(o)  Reg.  v.   Collins,  9  C.  &  P.  456.  (r)  Reg.  v.  Lovett,  9  C.  &  P.    462. 

Littledale,  J.  Littledale,  J. 

O)  Starkie  on  Lib.  525,  1  Ed.  («)  Bac.  Abr.  tit.  Libel  (A)  2. 

(q)  1  Hawk.  P.  C.  c.  73,  s.  7.    Bac. 
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possess  the  people  that  the  government  is  mal-administered  by  cor- 
rupt persons  that  are  employed  in  such  stations,  either  in  the  navy 
or  army.     To  say  that  corrupt  officers  are  appointed  to  administer 
affairs  is  certainly  a  reflection  on  the  government     If  men  should 
not  be  called  to  account  for  possessing  the  people  with  an  ill  opinion 
of  the  government,  no  government  can  subsist;  nothing  can  be 
worse  to  any  government  than  to  endeavour  to  procure  animosities 
as  to  the  management  of  it;  this  has  always  been  looked  upon  as  a 
crime,  and  no  government  can  be  safe  unless  it  be  punished."  (t) 
Rexo.Cobbett       This  doctrine  was  recognized  in  a  more  modern  case,  where  the 
defendant  was  charged  with  publishing  a  libel  upon  the  adminis- 
tration of  the  Irish  government,  and  upon  the  public  conduct  and 
character  of  the  lord  lieutenant  and  lord  chancellor  of  Ireland. 
Lord  Ellenborough,  C.  J.,  in  his  address  to  the  jury,  observed,  "  It 
is  no  new  doctrine  that  if  a  publication  be  calculated  to  alienate 
the  affections  of  the  people,  by  bringing  the  government  into  dis- 
esteem,  whether  the  expedient  be  by  ridicule  or  obloquy,  the  person 
so  conducting  himself  is  exposed  to  the  inflictions  of  the  law.     It  is 
a  crime ;  it  has  ever  been  considered  as  a  crime,  whether  wrapt  in 
one  form  or  another.     The  case  of  Reg*  v.  Tuchin,  decided  in  the 
time  of  Lord  Chief  Justice  Holt,  has  removed  all  ambiguity  from 
this  question ;  and,  although  at  the  period  when  that  case  was  de- 
cided, great  political  contentions  existed,  the  matter  was  not  again 
brought  before  the  judges  of  the  Court  by  any  application  for  a  new 
trial.      And  afterwards  his  lordship  said,  "It  nas  been  observed, 
that  it  is  the  right  of  the  British  subject  to  exhibit  the  folly  or  imbe- 
cility of  the  members  of  the  government     But,  gentlemen,  we  must 
confine  ourselves  within  limits.     If  in  so  doing  individual  feelings 
are  violated,  there  the  line  of  interdiction  begins,  and  the  offence 
becomes  the  subject  of  penal  visitation."  (u) 

VIL  As  nothing  tends  more  to  the  disturbance  of  the  public 
weal  than  aspersions  upon  the  administration  of  justice ;  contempts 
against  the  King's  judges,  and  scandalous  reflections  upon  their  pro- 
ceedings, have  always  been  considered  as  highly  criminal  offences ; 
and  one  of  the  earliest  cases  of  libel  appears  to  have  been  an  in- 
dictment for  an  offence  of  this  kind,  (v) 

Generally,  any  contemptuous  or  contumacious  words  spoken  to 
the  judges  of  any  courts  in  the  execution  of  their  offices  are  in- 
dictable ;  and  when  reflecting  words  are  spoken  of  the  judges  of 
the  superior  courts  at  Westminster,  the  speaker  is  indictable  both 
at  common  law  and  under  the  statutes  of  scandalum  magnatum, 
whether  the  words  relate  to  their  office  or  not  (10) 

Any  publications  reflecting  upon,  and  calumniating,  the  admi- 
nistration of  justice,  are,  without  doubt,  of  a  libellous  nature;  and 
where  a  libel   was  published  in  a  newspaper,  in  the  form  of  an 


Of  publica- 
tions against 
magistrates 
and  the  ad- 
ministration 
of  justice. 


Cases. 


(0  Reg.  v.  Tuchin,  1704.  Holt's  R. 
424.   5  St  Tri.  632. 

O)  Rex  ©.  Cobbett,  1804.  Holt  on 
Lib.  114,  115.  2  Starkie  on  Lib.  193, 
where  see  in  the  note  other  cases  re- 
ferred to. 

(t>)  Holt  on  Lib.  153. 

(w)  2  Starkie  on  Lib.  195,  where  see  the 
cases  collected.  And  see  1  Hawk.  P.  C.  c. 
7,  et  $eq.  The  proceeding  by  writ  of 
mngnatum  upon  the  statutes  3 


Edw.  1,  c.  34.  2  R.  2,  st.  1,  c.  5.  12  R. 
2,  c.  1 1 ,  is  of  a  civil,  as  well  as  of  a  crimi- 
nal nature ;  and  was  formerly  had  recourse 
to  in  case  of  defamation  of  any  of  the  great 
officers  and  nobles.  But  the  civil  proceed- 
ing is  now  almost  obsolete,  the  nobility 
preferring  to  waive  their  privileges  in  any 
action  of  slander,  and  to  stand  upon  the 
same  footing,  with  respect  to  civil  remedies, 
as  their  fellow  subjects. 
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advertisement,  reflecting  on  the  proceedings  of  a  court  of  justice, 

it  was  characterized  as  a  reproach  to  the  justice  of  the  nation,  a 

thing  insufferable,  and  a  contempt  of  court  (x)    So  an  order  made  ****  v'^9Sson 

by  a  corporation  and  entered  in  their  books  stating  that  A.  (against  "* 

whom  a  iury  had  found  a  verdict  with  large  damages  in  an  action 

for  a  malicious  prosecution,  and  which  verdict  had  been  confirmed 

in  the  Court  01  Common  Pleas,)  was  actuated  by  motives  of  public 

justice  in  preferring  the  indictment,  was  held  to  be  a  libel  reflecting 

on  the  administration  of  justice,  for  which  an  information  should  be 

nted  against  the  members  who  had  made  the  order.  Ashhurst, 
„  ud,  that  the  assertion  that  A.  was  actuated  by  motives  of  public 
justice  carried  with  it  an  imputation  on  the  public  justice  of  the 
country ;  for  if  those  were  his  only  motives,  then  the  verdict  must 
be  wrong.  Buller,  J.,  said,  "  Nothing  can  be  of  greater  importance 
to  the  welfare  of  the  public  than  to  put  a  stop  to  the  animadversions 
and  censures  which  are  so  frequently  made  on  courts  of  justice  in 
this  country.  They  can  be  of  no  service,  and  may  be  attended  with 
the  most  mischievous  consequences.  Cases  may  happen  in  which 
the  judge  and  jury  may  be  mistaken:  when  they  are,  the  law  has 
afforded  a  remedy ;  and  the  party  injured  is  entitled  to  pursue  every 
method  which  the  law  allows  to  correct  the  mistake,  but  when  a 
person  has  recourse  either  by  a  writing  like  the  present,  by  publica- 
tions in  print,  or  by  any  other  means,  to  calumniate  the  proceedings 
of  a  court  of  justice,  the  obvious  tendency  of  it  is  to  weaken  the 
administration  of  justice,  and  in  consequence  to  sap  the  very  foun- 
dation of  the  constitution  itself."  (y) 

In  a  late  case  the  same  doctrine  was  acted  upon :  but  it  was  at  Re*  »•  T^"*8 
the  same  time  clearly  admitted  that  it  would  be  lawful  to  discuss  **  ano  er* 
the  merits  of  the  verdict  of  a  jury,  or  the  decisions  of  a  judge, 
provided  it  be  done  with  candour  and  decency.  An  information 
was  filed  against  the  defendants,  the  proprietors  and  printers  of  a 
Sunday  newspaper,  for  a  libel  upon  Le  Blanc,  J.,  and  a  jury,  by 
whom  a  prisoner  had  been  tried  for  murder  and  acquitted ;  and  it 
was  contended  on  the  part  of  the  defendants  that  they  had  only 
made  a  fair  use  of  their  right  to  canvass  the  proceedings  of  a  court 
of  justice.  Grose,  J.,  said,  that  "  it  certainly  was  lawful,  with 
decency  and  candour,  to  discuss  the  propriety  of  the  verdict  of 
a  jury,  or  the  decisions  of  a  judge ;  and  if  the  defendants  should 
be  thought  to  have  done  no  more  in  this  instance,  they  would 
be  entitled  to  an  acquittal :  but,  on  the  contrary,  they  had  trans- 
gressed the  law,  and  ought  to  be  convicted,  if  the  extracts  from  the 
newspaper,  set  out  in  the  information,  contained  no  reasoning  or 
discussion,  but  only  declamation  and  invective,  and  were  written  not 
with  a  view  to  elucidate  the  truth,  but  to  injure  the  characters  of 
individuals,  and  to  bring  into  hatred  and  contempt  the  administra- 
tion of  justice  in  the  country."  (») 

It  seems  that  no  indictment  will  lie  for  contemptuous  words  Of  words 
spoken  either  of  or  to  inferior  magistrates,  unless  they  are  at  the  !£°ken  ?f» or 

magistrates. 

O)  Vin.  Abr.  tit.  Contempt  (A)  44.  Campb.  359.  The  defendants  were  found 
Pool  v.  Sachevcrel,  1720.  guilty*   And  see  a  note  of  another  proceed- 

(y)  Rez  v.  Watson  and  others,  2  T.  R.  mg  by  information  against  the  same  defend- 
199.  ants  for  a  libel  on  Lord  EUenborough, 

(?)  Rez  v.  White  and  another,  1808.   1      C.  J.    Holt  on  Lib.  170, 171. 
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time  in  the  actual  execution  of  their  duty,  or  at  least  unless  the 
words  affect  them  directly  in  their  office;  though  it  may  be  good 
cause  for  binding  the  offender  to  his  good  behaviour,  (a)     This 
doctrine  was  recognized  in  a  modern  case,  where  the  defendant 
was  indicted  for  saying  of  a  justice  of  the  peace  for  the  county  of 
Middlesex,  in  his  absence,  that  he  was  a  scoundrel  and  a  liar,  (6) 
Lord  Ellenborough,  C.  J.,  said,  "  the  words  not  being  spoken  to 
the  justice,  I  think  they  are  not  indictable.     This  doctrine  is  laid 
down  by  Lord  Holt  in  a  case  in  Salkeld;  (c)  and  in  Rex  v.  Pocock 
in  Strange  (d)  the  Court  of  King's  Bench  refused  to  grant  an  infor- 
mation for  saying  of  a  justice,  in  his  absence,  that  he  was  &  forsworn 
rogue.     However,  I  will  not  direct  an  acquittal  upon  this  point,  as  it 
is  upon  the  record,  and  may  be  taken  advantage  of  in  arrest  of  judg- 
ment    It  will  be  for  the  jury  now  to  say  whether  these  words  were 
spoken  of  the  prosecutor  as  a  justice  of  the  peace,  and  with  intent  to 
defame  him  in  that  capacity ;  for  if  they  were  not,  this  indictment  is 
not  supported ;   and  it  could  not  by  possibility  be  a  misdemeanor  to 
utter  them,  although  the  prosecutor  s  name  may  be  in  the  commission 
of  the  peace  for  the  county  of  Middlesex."  (e)     But  it  has  been 
holden  to  be  an  indictable  offence  to  say  of  a  justice  of  the  peace, 
when  in  the  execution  of  his  office,  "you  are  a  rogue  and  a  liar."  (/) 
The  Court  will  not,  however,  grant  an  information  for  calling  a  ma- 
gistrate a  liar,  accusing  him  of  misconduct  in  having  absented  him- 
self from  an  election  of  clerk  to  the  magistrates,  and  threatening  a 
repetition  of  the  same  language  whenever  such  magistrate  came  into 
the  town,  unless  they  tend  to  a  breach  of  the  peace,  (g) 

Vin.  As  every  person  desires  to  appear  agreeable  in  life,  and 
must  be  highly  provoked  by  such  ridiculous  representations  of 
him  as  tend  to  lessen  him  in  the  esteem  of  the  world,  and  take 
away  his  reputation,  which  to  some  men  is  more  dear  than  life 
itself;  it  has  been  held  that  not  only  charges  of  a  flagrant  nature, 
and  which  reflect  a  moral  turpitude  on  the  party,  are  libellous, 
but  also  such  as  set  him  in  a  scurrilous,  ignominious,  or  ludicrous  (gg) 
light,  whether  expressed  in  printing  or  writing,  or  by  signs  or  pic- 
tures ;  for  these  equally  create  ill  blood,  and  provoke  the  parties  to 
acts  of  revenge  ana  breaches  of  the  peace.  (A) 

But  it  should  be  observed,  that  there  is  an  important  distinction 
under  this  head  between  words  spoken  only,  and  words  published  by 
writing  or  printing.  Words  spoken,  however  scurrilous,  even  though 
spoken  personally  to  an  individual,  are  not  the  subject  of  indictment, 
unless  they  directly  tend  to  a  breach  of  the  peace,  as  if  they  convey 


(a)  2  Starkie  on  Lib.  195.  1  Hawk. 
P.  C.  c  21,  s.  13. 

(b)  Rex  t>.  Weltje,  2  Campb.  142. 

(c)  Rex  v.  Wrightson,  2  Salk.  698. 

(d)  2  Str.  1157.  And  see  Rex  o.  Penny, 
lLordRaym.  153. 

(e)  Rex  v.  Weltje,  2  Campb.  143. 
(/)  Rex  t>.  Revel,  1  Str.  420. 

( g) Ex  parte  Chapman,  4A.&E.  773. 

Igg)  Cooke  v.  Ward,  6  Bine.  409.  4  M. 
&  P.  99. 

(h)  Ante,  p.  220.  Bac  Abr.  tit  Libel 
(A)  2.  So  in  the  case  of  Tborley  v. 
Lord  Kerry,  4  Taunt.  364,  Mansfield, 
C.  J.,  delivering  the  opinion  of  the  Court. 
*'  there  is  no  doubt  this  is  a  libel  for 


which  the  plaintiff  in  error  might  have  been 
indicted  and  punished,  because,  though  the 
words  impute  no  punishable  crimes,  they 
contain  that  sort  of  imputation  which  is 
calculated  to  vilify  a  man,  and  bring  him,  as 
the  books  say,  into  hatred,  contempt,  and 
ridicule  ;  for  all  words  of  that  description 
an  indictment  lies."  And  in  Rex  e.  Cobbett, 
Holt  on  Lib.  1 1 4, 1 1 5.  Lord  Ellenborough, 
C.  J.,  said,  "  No  man  has  a  right  to  render 
the  person  or  abilities  of  another  ridiculous, 
not  only  in  publications,  but  if  the  peace 
and  welfare  of  individuals,  or  of  society,  be 
interrupted,  or  even  exposed  by  types  and 
figures,  the  act,  by  the  law  of  England,  is  a 
Ubel." 
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a  challenge  to  fight  (t)  But  words,  though  not  scandalous  in  them- 
selves, if  published  in  writing,  and  tending  in  any  degree  to  the 
discredit  of  a  man,  have  been  held  to  be  libellous,  (j) 

Upon  these  principles  it  has  been  held  to  be  libellous  to  write  of  Cues, 
a  man  that  he  had  the  itch,  and  stunk  of  brimstone,  (k)  And 
an  information  was  granted  against  the  mayor  of  a  town  for  sending 
to  a  nobleman  a  license  to  keep  a  public  house.  (/)  An  information 
also  was  granted  for  a  publication  reflecting  upon  a  person  who  had 
been  unsuccessful  in  a  law  suit;  (m)  and  against  the  printer  of  a 
newspaper  for  publishing  a  ludicrous  paragraph,  giving  an  account 
of  the  marriage  of  a  nobleman  with  an  actress,  and  of  his  appearing 
with  her  in  the  boxes  with  jewels,  &c.  (n)  A  defendant  was  con- 
victed for  publishing  a  libel  in  a  review,  tending  to  traduce,  villify, 
and  ridicule,  an  officer  of  high  rank  in  the  navy ;  and  to  insinuate 
that  he  wanted  courage  and  veracity ;  and  to  cause  it  to  be  believed 
that  he  was  of  a  conceited,  obstinate,  and  incendiary  disposition,  (o) 
And    an   information  was  granted  against  a  printer  of  a  news- 

Kper,  for  publishing  a  paragraph  containing  a  libel  on  the  bishop  of 
»rry,  by  representing  nim  as  a  bankrupt  (p)  But  in  an  action  on 
the  case  for  publishing  a  libel  by  posting  it  on  a  paper  in  the  Casino 
room  at  Southwold,  containing  tnese  words,  "  The  Rev.  John  Ro- 
binson and  Mr.  James  Robinson,  inhabitants  of  this  town,  not  being 
persons  that  the  proprietors  and  annual  subscribers  think  it  proper 
to  associate  with,  are  excluded  this  room ;"  the  Court  of  Exchequer 
held,  that  the  publication  was  not  a  libel,  as  it  did  not  affect  the 
moral  character  of  the  plaintifls,  nor  state  that  they  were  not  proper 
persons  for  general  society ;  that  the  paper  might  import  no  more 
than  that  the  plaintiff  was  not  a  social  and  agreeable  character  in  the 
intercourse  of  common  life,  (q) 

A  publication  reflecting  upon  a  man  in  respect  of  his  trade  may  Publication 
also  be  libellous;  as  where  A.,  a  gunsmith,  published  in  an  adver-  reflecting  upon 
tisement  that  he  had  invented  a  short  kind  of  gun,  that  shot  as  far  as  l^^^^' 
others  of  a  longer  size,  and  that  he  was  gunsmith  to  the  prince  of  trade. 


(0  Reg.  v.  Langley,  6  Mod.  125.  Rex  «. 
Bear,  2  Salt  417.  By  Holt,  C.  J.  Villars 
v  Monsley,2  Wils.  403,  and  see  2  Starkie 
on  Lib.  208.  In  Thorley  v.  Lord  Kerry. 
4  Taunt  355  (in  the  Exchequer  chamber) 
it  was  held,  that  an  action  may  be  main- 
tained for  words  written  for  which  an  action 
could  not  be  maintained  if  they  were 
merely  spoken.  Mansfield,  C.  J.,  stated 
the  arguments  which  would  have  prevailed 
in  his  mind  to  repudiate  the  distinction 
between  written  and  spoken  scandal,  bat 
that  the  distinction  had  been  established  by 
some  of  the  greatest  names  known  to  the 
law.  Lord  Hardwicke.  Hale,  Holt,  and 
others ;  and  that  Lord  Hardwicke,  C.  J., 
had  especially  laid  it  down,  that  an  action 
for  a  libel  may  be  brought  on  words  written 
when  the  words,  if  spoken,  would  not  sus- 
tain h. 

(»  Bac  Abr.  tit  Libel  (A)  2. 

(*)  Villars  v.  Monsley,  2  Wils.  403. 
The  libel,  the  material  part  of  which  is 
stated  in  the  text,  was  in  rhyme,  and  very 
abusive. 

(0  The  Mayor  of  Northampton's  case, 
1  Str.  422. 

VOL.   L 


(m)  2  Barnard.  84. 

(»)  Rex  ».  Kinnersley,  1  Blac.  R.  294. 
It  was  sworn  that  the  nobleman  was  a 
married  man;  and  the  Court  said,  that 
under  such  circumstances  the  publication 
would  have  been  a  high  offence  even 
against  a  commoner,  and  that  it  was  high 
time  to  stop  such  intermeddling  in  private 
families. 

(o)  Rex  v.  Dr.  Smollet,  1759.    Holt  on 

Lib.  224. 

ip)    Rex  e.  ,  Hil.  T.  1812. 

Though  it  is  not  the  object  of  this  work  to 
treat  of  the  practice  and  modes  of  proceed- 
ing in  criminal  prosecutions,  it  may  be 
proper  shortly  to  observe,  that  the  Court 
of  King's  Bench  always  exercises  a  discre- 
tionary power  in  granting  an  information 
for  a  libel,  and  will,  in  many  cases,  leave 
the  party  to  his  ordinary  remedy ;  as  where 
the  application  is  made  after  a  great  length 
of  time,  or  where  the  matter  complained  of 
as  a  libel  happens  to  be  true.  See  Bac. 
Abr.  tit.  Libel,  2,  and  I  Starkie  on  Lib. 
cxlvil 

(g)  Robinson  «.  Jermyn  and  others,  1 

Price  R.  11. 

R  ' 
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Wales;  and  B.,  another  gunsmith,  counter-advertised,  "That 
whereas,  &c  (reciting  the  former  advertisement)  he  desired  all 
gentlemen  to  be  cautious,  for  that  the  said  A.  durst  not  engage  with 
any  artist  in  town,  nor  ever  did  make  such  an  experiment,  except 
out  of  a  leather  gun,  as  any  gentleman  might  be  satisfied  at  toe 
Cross  Guns  in  Long  Acre,  the  said  B.'s  house."  The  Court  held, 
that  though  B.,  or  any  other  of  the  trade,  might  counter-advertise 
what  was  published  by  A.,  yet  it  should  have  been  done  without 
any  general  reflections  on  him  in  the  way  of  his  business :  that  the 
advice  to  "  all  gentlemen  to  be  cautious,  was  a  reflection  upon  his 
honesty ;  and  the  allegation  that  he  would  not  engage  with  an  artist 
was  setting  him  below  the  rest  of  his  trade,  and  calling  him  a  bung- 
ler in  general  terms;  and  that  the  expression  "except  out  of  a 
leather  gun"  was  charging  him  with  a  he,  the  word  gun  being  vul- 
garly used  for  a  lie,  and  gunner  for  a  liar,  and  that  therefore  these 
words  were  libellous,  (r) 

So  words  spoken  of  a  person  in  respect  of  his  office  or  profession 
are  slanderous,  if  they  impute  incapacity,  or  misconduct,  or  want  of 
some  qualification  necessary  to  carry  on  the  office  or  profession  of 
such  person,  but  not  otherwise.  («) 
General  im-  General  imputations  upon  a  body  of  men  are  indictable,  though 

fxttationt  upon  no  individuals  may  be  pointed  out  (t)  An  information  was  prayed 
•re  indictable!  against  the  defendant  for.  publishing  a  paper  containing  an  account 
of  a  murder  committed  upon  a  Jewish  woman  and  her  child,  by 
certain  Jews  lately  arrived  from  Portugal,  and  living  near  Broad- 
street,  because  the  child  was  begotten  by  a  Christian.  («)  It  was 
objected  that  no  information  should  be  granted  in  this  case,  because 
it  did  not  appear  who  in  particular  the  persons  reflected  on  were,  (v) 
But  the  Court  said,  that  admitting  that  an  information  for  a  libel 
might  be  improper,  yet  the  publication  of  this  paper  was  deservedly 

Cunishable  m  an  information  for  a  misdemeanor,  and  that  of  the 
ighest  kind ;  such  sort  of  advertisements  necessarily  tending  to  raise 
tumults  and  disorders  amongst  the  people,  and  inflame  them  with 
an  universal  spirit  of  barbarity  against  a  whole  body  of  men,  as  if 
guilty  of  crimes  scarcely  practicable,  and  wholly  incredible,  (tc)  And 
if  some  of  the  individuals  affected  by  the  libel  are  specified,  it  will 
be  sufficient;  as  where  it  was  objected  that  the  names  of  certain 
trustees,  who  were  part  of  the  body  prosecuting,  were  not  men- 
tioned, Lord  Hardwicke  observed,  that  though  there  were  authori- 
ties where,  in  cases  of  libel  upon  persons  in  their  private  capacities, 
it  had  been  holden  necessary  that  some  particular  person  should  be 
named,  this  was  never  earned  so  far  as  to  make  it  necessary  that 
every  person  injured  by  such  libel  should  be  specified,  (x) 

Where  a  publication  stated  that,  upon  the  death  of  her  late 
Majesty,  noue  of  the  bells  of  the  several  churches  at  Durham  were 
tolled ;  and  ascribed  this  omission  to  the  clergy,  and  then  proceeded 


(r)  Human  e.  Delany,  Barnard.  K.  B. 
28*    Fitipb.  1*1.  *  Str.  8MB,  S.  C. 

(t)Lumby  «.  Allday.  1  Tyrw.  217.  1 
C.  &  J.  301.  Ayre  »  Craven,*  Ad.  &  E. 
2.  Doyley  v.  Roberts,  3  B.  N.  C.  835. 
Brayue  v  Cooper,  5  M.  &  W.  249. 

tt)  Amte  p.  2*2. 

(«)  The  affidavit  set  forth  that  several 
persons  therein  mentioned,  who  were  re- 
cently arrived  from  Portugal,  and  lived  in 


Broad  street,  were  attacked  by  multitudes 
in  several  parts  of  the  city,  barbarously 
treated,  and  threatened  with  death,  in  case 
they  were  found  abroad  any  more. 

(©)  Rex  v.  Orme,  3  Salk.  224.  I  Lord 
Raym.  485,  was  cited. 

(«•)  Rex  r.  Osborne,  Seas.  Cas.  260.  2 
Barnard.  138,  lttf.  KcL  230,  pi.  183. 

(*)  Rex  ».  Griffin  and  others.  Holt  on 
Lib.  239. 
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to  make  some  very  severe  observations  on  that  body,  a  criminal 
information  was  grafted,  (y) 

A  malicious  defamation  of  one  who  is  dead,  if  published  with  a  Libel  upon  a 
malevolent  purpose,  to  vilify  the  memory  of  the  deceased,  and  with  person  de- 
a  view  to  injure  his  posterity,  will  be  libellous:  but  it  has  been  <**•**• 
holden  that  an  indictment  for  a  libel,  reflecting  on  the  memory  of  a 
deceased  person,  cannot  be  supported,  unless  it  state  that  it  was  done 
with  a  design  to  bring  contempt  on  his  family,  or  to  stir  up  the 
hatred  of  the  king's  subjects  against  his  relations,  and  to  induce  them    • 
to  break  the  peace  in  vindicating  the  honour  of  the  family,  (z) 

But  there  are  some  exceptions  to  the  general  rules  and  doctrine  Exception*  to 
concerning  libels,  in  the  case  of  comments  upon  literary  productions,  the  general 
and  also  in  the  case  of  communications  considered  as  confidential,  or  ruleSa 
made  bond  fide  with  a  view  of  investigating  a  feet,  or  in  the  regular 
and  proper  course  of  a  proceeding. 

A  publication  commenting  upon  a  literary  work,  exposing  its  Comments 
follies  and  errors,  and  holding  up  the  author  to  ridicule,  will  not  be  upon  literary 
deemed  a  libel,  provided  such  comment  does  not  exceed  the  limits  production*. 
of  fair  and  candid  criticism,  by  attacking  the  character  of  the  writer, 
unconnected  with  his  publication ;  and  every  one  has  a  right  to  pub- 
lish a  comment  of  this  description,  (a)    But  if  a  person,  under  the 
pretence  of  criticising  a  literary  work,  defames  the  private  character 
of  the  author,  and,  instead  of  writing  in  the  spirit  and  for  the  pur- 
pose of  fair  and  candid  discussion,  travels  into  collateral  matter,  and 
introduces  facts  not  stated  in  the  work,  accompanied  with  injurious 
comments  upon  them,  such  person  is  a  libeller.  (6)     A  fair  and  can- 
did comment  on  a  place  of  public  entertainment,  in  a  newspaper,  is 
not  a  libel,  (c) 

Confidential  communications  are  in  some  cases  privileged:  as  Confidential 
where  it  was  holden  that  a  letter  written  confidentially  to  persons 
who  employed  A  as  their  solicitor,  conveying  charges  injurious  to 
his  professional  character  in  the  management  of  certain  concerns 
which  they  had  entrusted  to  him,  and  in  which  B.,  the  writer  of  the 
letter,  was  likewise  interested,  was  not  a  libel,  (cf)  And  if  a  person, 
in  a  private  letter  to  the  party,  should  expostulate  with  him  about 
some  vices,  of  which  he  apprehends  him  to  be  guilty,  and  desire 
him  to  refrain  from  them;  or  if  a  person  should  send  such  a  letter 
to  a  father,  in  relation  to  some  faults  of  his  children ;  these,  it  seems, 
would  not  be  considered  as  libellous,  but  as  acts  of  friendship,  not 


communica- 
tions. 


0)Rex  o.Williams,  5  B.  &  A.  697  ;  and 
this  upon  on  affidavit  merely  stating  the 
purchase  of  the  paper,  and  that  the  defend- 
ant was  the  proprietor  or  publisher  of  it, 
without  any  affidavit  of  the  charge  being 
nntruc. 

(z)  Rex  v  Topham,  4  T.  R.  126. 

(a)  Carr  v.  Hood,  1  Campb.  355.  And 
in  an  action  for  a  libel  upon  the  plaintiff  in 
his  business  of  a  bookseller,  accusing  him 
of  being  in  the  habit  of  publishing  immoral 
and  foolish  books,  the  defendant,  under  the 
plea  of  not  guilty,  may  adduce  evidence  to 
shew  that  the  supposed  libel  is  a  fair 
stricture  upon  the  general  run  of  the  plain- 
tiff's  publications.  Tabart  v.  Tipper,  ] 
Campb.  350. 

(6)  Nightingale  v.  Stockdale,  49  Geo.  3. 


cor.  Ellenborough,  C.  J.  Selw.  N.  P. 
1044.  And  it  was  held  that  though  it  is 
lawful  to  animadvert  upon  the  conduct  of  a 
bookseller  in  publishing  books  of  an  impro- 
per tendency,  it  is  actionable  falsely  to  im- 
pute to  him  the  publication  of  any  immoral 
or  absurd  literary  production.  Tabart  t>. 
Tipper,  1  Campb.  354.  And  see  in  Her- 
riott  v.  Stuart,  1  Esp.  437,  and  Stuart  v. 
Lovell,  2  Stark.  R.  93,  that  the  editor  of 
one  public  newspaper  is  not  justified  in 
attacks  upon  the  private  character  of  the 
writer  of  another  public  newspaper. 

(c)  Dibdin  e.  Swan,  1  Esp.  N.  P.  C.  28 ; 
and  see  also  Ashley  v,  Harrison,  1  Esp. 
N  P.  C.  48.    Peake,  N.  P.  C.  194. 

(d)  M'Dougall  v.  Claridge,  1  Campb. 
26/.    Wright  v.  Woodgate,  1  T.  &  G.  12. 
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designed  for  defamation  but  reformation,  (e)  But  this  doctrine 
must  be  applied  with  some  caution ;  since  the  sending  an  abusive 
letter  fillea  with  provoking  language  to  another,  is  an  offence  of  a 

Sublic  nature,  ana  punishable  as  such,  inasmuch  as  it  tends  to  create 
1  blood,  and  cause  a  disturbance  of  the  public  peace ;  (/)  and  the 
reason  assigned  by  Lord  Bacon,  why  such  private  letter  would  be 
punishable,  seems  to  be  a  very  sufficient  one,  namely,  that  it  enforces 
the  party  to  whom  the  letter  is  directed  to  publish  it  to  his  Mends, 
and  thus  induces  a  compulsory  publication,  {g)  And  though  a  letter 
written  by  a  master,  in  giving  a  character  of  a  servant,  will  not  be 
libellous,  unless  its  contents  be  not  only  false  but  malicious ;  (A)  yet 
in  such  a  case  malice  may  be  inferred  m>m  the  circumstances.  («) 

Where  a  writer  is  acting  on  any  duty,  legal  or  moral,  towards  the 
person  to  whom  he  writes,  or  where  he  has  by  his  situation  to  pro- 
tect the  interests  of  another,  that  which  he  writes  under  such  cir- 
cumstances is  a  privileged  communication,  if  he  write  it  bond  fide. 
If,  therefore,  a  tenant  be  desired  by  his  landlord  to  make  commu- 
nications to  him  in  respect  of  any  neglect  of  duty  in  his  gamekeepers, 
any  communication  made  by  him  in  respect  of  any  such  neglect  of 
duty  is  privileged,  if  written  bond  fide,  and  on  the  supposition  that 
he  was  doing  his  duty  to  his  landlord,  (j) 

If  a  man  bond  fide  writes  a  letter  in  his  own  defence,  and  for  the 
defence  of  his  rights  and  interests,  and  is  not  actuated  by  any  malice, 
that  letter  is  privileged,  although  it  may  impute  dishonesty  to 
another,  (k) 

Although  that  which  is  written  may  be  injurious  to  the  character 
of  another,  yet  if  done  bond  fide,  or  with  a  view  of  investigating  a 
with  a  view  of  fact,  in  which  the  party  making  it  is  interested,  it  is  not  libellous. 
iDf  ^g*ting  Thus  where  an  advertisement  was  published  by  the  defendant  at  the 
instigation  of  A.,  the  plaintiff's  wife,  for  the  purpose  of  ascertaining 
whether  the  plaintiff  had  another  wife  living  when  he  married  A.,  it 
was  holden  that  although  the  advertisement  might  impute  bigamy 
to  the  plaintiff,  yet  having  been  published  under  such  authority,  and 
with  such  a  view,  it  was  not  libellous.  (0 

A  communication  fairly  made  by  a  person  in  the  discharge  of 
some  public  or  private  duty,  whether  legal  or  moral,  or  in  the  con- 
duct of  his  own  affairs,  in  matters  where  his  interest  is  concerned,  is 
a  privileged  communication,  (m)  And  if  the  communication  be 
made  in  the  regular  and  proper  course  of  a  proceeding,  it  will  not 
be  libellous.  As  where  a  writing,  containing  the  defendant's  case, 
and  stating  that  some  money,  due  to  him  from  the  government  for 
furnishing  the  guard  at  Whitehall  with  fire  and  candle,  had  been 


Commumca- 
tixis  made 
bond  fide,  or 


Or  made  in 
the  proper 
coarse  of  a 
proceeding. 


(«)  Peacock  v.  Sir  George  Reynell,  2 
BrownL  151,  152.  Bac.  Abr.  tit  Libel 
(A)  2,  in  the  notes. 

(/)  Bac  Abr.  tit  Libel  (B)  2.  Rex  v. 
Cator,  2  East,  R.  361.  Thorley  v.  Lord 
Kerry,  4  Taunt  355.  In  the  last  case  the 
letter  was  unsealed,  and  opened  and  read 
by  the  bearer. 

(g)  Poph.  189,  cited  in  Holt  on  Lib.  222. 

(A)  Weatherstone  v  Hawkins,  1  T.  R. 
110.  Edmondson  v.  Stephenson,  Bull. 
N.  P.  8.  Child  v.  Affleck.  9B.&C.  103. 
4M.&R.  338. 

(t)  Rogers  v.  Sir  G.  Clifton,  3  Bos.  & 


Pul.  587.  Pattison  v.  Jones,  8  B.  &  C. 
578.  3M.&R.  101.  Kelly  v.  Parting- 
ton, 4  B.  &  Ad.  700.    2  Nev.  &  M.  460. 

(j)  Cockayne  v.  Hodgkinson,  5  C.  &  P. 
543,  Parke,  B. 

(A)  Coward  v.  Wellington,  7  C.  &  P. 
531.  Littledale,  J. 

(/)  Delaney  «.  Jones,  4  Esp.  191.  Lay 
v.  Lawson,  4  A.  &  E.  795. 

(m)  Toogood  v.  Spyring,  4  Tyrw.  582. 
1C..M.  &  R.  181.  See  Spencer  t>.  Araer- 
ton,  1  M.  &  Rob.  470.  Warren  t».  Warren, 
4  Tyrw.  850.  1  C,  M.  &  R.  150.  Wright ». 
Woodgate,  2  C,  M.  &  R.573. 1  T.  &  <X  12. 
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improperly  obtained  by  a  captain  C,  was  directed  to  a  general  officer, 
and  the  four  principal  officers  of  the  guards,  to  be  presented  to  his 
Majesty  for  redress,  an  information  was  refused,  on  the  ground  that 
the  writing  was  no  libel,  but  a  representation  of  an  injury  drawn  up 
in  a  proper  way  for  redress,  without  any  intention  to  asperse  the 
prosecutor ;  and  that  though  there  was  a  suggestion  of  mud,  yet 
that  is  no  more  than  is  contained  in  every  bill  in  Chancery,  which 
is  never  held  libellous  if  relative  to  the  subject  matter,  (»)  So  a 
petition  addressed  by  a  creditor  of  an  officer  in  the  army  to  the 
secretary  at  war,  bondjlde,  and  with  the  view  of  obtaining,  through 
his  interference,  the  payment  of  a  debt  due,  and  containing  a  state- 
ment of  facts  which,  though  derogatory  to  the  officer's  character,  the 
creditor  believed  to  be  true,  is  not  a  malicious  libel  for  which  an 
action  is  maintainable,  (o)  A  letter  written  to  the  postmaster-gene- 
ral,  or  to  the  secretary  to  the  general  post-office,  complaining  of  mis- 
conduct in  a  postmaster,  or  guard  of  a  mail,  is  not  a  libel,  if  it  was 
written  as  a  bond  fide  complaint  to  obtain  redress  for  a  grievance 
that  the  party  really  believed  he  had  suffered,  (p)  And  where  the 
defendant,  being  deputy-governor  of  Greenwich  Hospital,  wrote  a 
lame  volume,  containing  an  account  of  the  abuses  of  the  hospital, 
and  treating  the  characters  of  many  of  the  officers  of  the  hospital, 
(who  were  public  officers,)  and  Lord  Sandwich  in  particular,  who 
was  first  lord  of  the  Admiralty,  with  much  asperity,  and  printed 
several  copies  of  it,  which  he  distributed  to  the  governors  of  the 
hospital  only,  and  not  to  any  other  person ;  the  rule  for  an  informa- 
tion was  discharged  Lord  Mansfield  said,  that  this  distribution  of 
the  copies  to  the  persons  only  who  were  from  their  situations  called 
on  to  redress  these  grievances,  and  had,  from  their  situations,  com- 
petent power  to  do  it,  was  not  a  publication  sufficient  to  make  the 
writing  a  libel,  (q)  And  where  the  publication  is  an  admonition, 
or  in  the  course  of  the  discipline  of  a  religious  sect,  as  the  sentence 
of  expulsion  from  a  society  of  Quakers,  it  is  not  libellous,  (r)  So  a 
letter  written  by  a  son-in-law  to  his  mother-in-law,  containing  im- 
putations on  the  character  of  a  person  whom  she  was  about  to  many, 
and  desiring  a  diligent  and  attentive  inquiry  into  his  character,  if 
written  bond  fide>  is  a  privileged  communication.  (*)  And  it  has 
been  decided,  that  an  action  will  not  lie  for  words  innocently  read 
as  a  story  out  of  a  book,  however  false  and  defamatory  they  may  be. 
Thus  where  a  clergyman  in  a  sermon  recited  a  story  out  of  Pox's 
Marty rology,  that  one  6.,  being  a  perjured  person,  and  a  great  per- 
secutor, had  great  plagues  inflicted  upon  him,  and  was  killed  by  the 
hand  of  God ;  whereas  in  truth  he  never  was  so  plagued,  ana  was 
himself  actually  present  at  the  discourse ;  the  words  being  delivered 
ooly  as  matter  of  history,  and  not  with  any  intention  to  slander,  it 
was  adjudged  for  the  defendant  (t) 
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(«)  Rex  t».  Bay  ley,  Andr.  229,  Bac  Abr. 
tit  Zibet  (A)  2.  As  to  tho  privilege  of  pro- 
ceeding! in  courts  of  justice,  see  ante,  p.  '225. 

(o)  Fairman  v.  Ives,  &E  &  A.  642 ; 
and  if  an  action  be  brought  for  such  publi- 
cation, the  writer  may,  even  upon  the 
general  issue,  give  evidence  to  shew  that 
Ee  believed  the  fact  stated  in  the  petition 
to  be  true. 

(p)  Woodward  v.  Lander,  6  C.  &  P. 
548,  Aldenoo,  B.    Blake  v.  Pilford,  1  M. 


&  Rob.  198,  Taunton,  J 

(q)  Rex  0.  Bailtie,  30  Geo.  3.  Holt  on 
Lib.  173.  1  Ridgway*s  Collection  of  Er- 
skine's  Speeches,  p.  1.  Lord  Mansfield 
seemed  to  think  that  whether  the  paper 
were  in  manuscript  or  printed,  under  these 
circumstances,  made  no  difference. 

(r)  Rex  v.  Hart,  2  Burn's  Ecc.  L.  779. 

0)  Todd  o.  Hawkins,  8  C.  &  P.  88, 
Alderson,  B. 

(0  Bac.  Abr*  tit.  libel  (A)  2. 
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Proper  mean-        The  proper  meaning  of  a  privileged  communication  is  this :  that 
i,l?JJfa  the  occasion  on  which  the  communication  was  made,  rebuts  the 

©wmnimica-      inference,  primd  facie,  arising  from  a  statement  prejudicial  to  the 
tion.  character  of  the  plaintiff,  and  puts  it  upon  him  to  prove  that  there 

was  malice  in  fact ;   that  the  defendant  was  actuated  by  motives  of 
personal  spite  or  ill  will,  independent  of  the  occasion  on  which  the 
communication  was  made.     This  may  be  made  out  either  from  the 
language  of  the  letter  itself,  or  by  extrinsic  evidence,  or  by  proof 
of  the  conduct  or  expressions  of  the  defendant,  shewing  that  he  was 
actuated  by  a  motive  of  personal  ill-will,  (u)    But  where  the  publi- 
cation is  primd  facie  privileged,  juries  ought  not  to  look  too  strictly 
at  the  particular  expressions  used,  but  ought  clearly  to  see  that  the 
letter  was  written  with  a  malicious  intent  before  tney  find  it  to  be 
a  libel  (v) 
Of  publicationi      IX.  Upon  the  ground  that  malicious  and  scurrilous  reflections  upon 
against  fo-        those  who  are  possessed  of  rank  and  influence  in  foreign  states  may 

ftisfTcti  °*  ^"^  to  *nv°lve  tms  country  in  disputes  and  warfare,  it  has  been 
held  that  publications  tending  to  degrade  and  defame  persons  in 
considerable  situations  of  power  and  dignity  in  foreign  countries 
may  be  treated  as  libels.  Thus  an  information  was  filed,  by  the 
command  of  the  crown,  for  a  libel  on  a  French  ambassador,  then  re- 
siding at  the  British  court,  consisting  principally  of  some  angry 
reflections  on  his  public  conduct,  and  charging  him  with  ignorance 
in  his  official  capacity,  and  with  having  used  stratagem  to  supplant 
and  depreciate  the  defendant  at  the  court  of  Versailles,  (to)  And 
Lord  George  Gordon  was  found  guilty  upon  an  information  for 
having  published  some  severe  reflections  upon  the  Queen  of  France, 
in  which  she  was  represented  as  the  leader  of  a  faction :  upon  which 
occasion  Ashhurst,  J.,  observed,  in  passing  sentence,  that  the  object 
of  the  publication  being  to  rekindle  animosities  between  England 
and  France  by  the  personal  abuse  of  the  sovereign  of  one  of  tnem, 
it  was  highly  necessary  to  repress  an  offence  of  so  dangerous  a 
nature :  and  that  such  libels  might  be  supposed  to  have  been  made 
with  the  connivance  of  the  state  where  tney  were  published,  unless 
the  authors  were  subjected  to  punishment  (x)  So  a  defendant  was 
found  guilty  upon  an  information  charging  him  with  having  pub- 
lished the  following  libel:  "  The  Emperor  of  Russia  is  rendering 
himself  obnoxious  to  his  subjects  by  various  acts  of  tyranny,  and 
ridiculous  in  the  eyes  of  Europe  by  this  inconsistency.  He  has 
lately  passed  an  edict  to  prohibit  the  exportation  of  deals  and 
other  naval  stores.  In  consequence  of  this  ill-judged  law,  a  hun- 
dred sail  of  vessels  are  likely  to  return  to  this  country  without 
freight"  (y) 

And  in  a  case  which  occurred  shortly  afterwards,  where  the  de- 
fendant was  charged  by  an  information  with  a  libel  upon  Napoleon 
Buonaparte,  Lord  Ellenborough,  C.  J.,  in  his  address  to  the  jury, 
said,  "I  lay  it  down  as  law,  that  any  publication  which  tends  to  de- 
grade, revile,  and  defame,  persons  in  considerable  situations  of  power 
and  dignity  in  foreign  countries,  may  be  taken  to  be,  and  treated  as 

(«)  Wright  v.  Woodgate,  2  C,  M.  &  R.  C.  &  P.  88. 

573.    IT.  &  Gr.  12.    See  Blake  v.  Pil-  («?)  Rex  v.  D'Eoo,  1  Blac.  Rep.  510. 

fold,  1M.&  Rob.  198,  Taunton,  J.  The  defendant  was  convicted. 

(v)  Woodward  t>.  Lander,  6  C.  &   P.  (x)  Rex  v.  Lord  George  Gordon,  1787. 

548.  Aldcrson,  B.    Todd  v.  Hawkins,  8  {y)  Rex  v.  Vint,  1801. 
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a  libel ;  and  particularly  when  it  has  a  tendency  to  interrupt  the 
pacific  relations  between  the  two  countries."  (2) 

Having  stated  the  different  sorts  of  publications  for  which  a  party  of  the  indict- 
may  be  found  guilty  of  libel,  we  may  mention  some  of  the  points  meat  and  evi- 
relating  to  the  indictment  and  evidence  on  a  prosecution  for  this  ^^J^  fw 
offence.  mHbeL 

An  indictment  for  a  libel  must  import  to  whom  the  libellous  mat-  Indictment 
ter  referred :  and  stating  that  the  libel  was  published  to  defame  and 
vilify  J.  S.,  and  to  bring  him  into  disgrace,  and  concluding  that  it 
was  against  the  peace,  and  to  the  great  scandal  and  disgrace  of  J.  S„ 
is  not  sufficient  to  shew  that  the  libellous  matter  referred  to  J,  S. 
An  indictment  stated  that  the  defendant  intended  to  vilify  W.  S., 
Mayor  of  Colchester,  and  a  justice ;  and  in  order  to  cause  it  to  be 
believed  that  W.  S.,  as  such  mayor,  had  been  guilty  of  great  abuse 
in  granting  an  ale-license  to  J.  1*.,  and  in  order  to  bring  him  into 
great  disgrace,  published  a  certain  scandalous  libel,  in  which  said 
libel  was  contained,  &&,  and  the  libel  stated  a  speech  supposed  to 
have  been  made  before  the  borough  magistrates  by  a  fictitious  cha- 
racter, called  Excise,  who  was  supposed  to  lay  before  them  a  case 
of  gross  corruption,  sanctioned  by  the  mayor,  (innuendo  the  said 
W.  S.)  to  the  great  scandal,  injury,  and  disgrace,  of  the  said  W.  S. 
The  usual  allegation,  that  the  libellous  matter  was  of  and  concerning 
W.  S.  was  omitted ;  and,  on  account  of  this  omission,  a  rule  was 
obtained  for  arresting  the  judgment;  and,  upon  cause  shewn,  the 
Court  held  the  objection  fetal  (a) 

Where  a  libel  is  charged  to  be  of  and  concerning  the  government  innuendo 
of  the  kingdom,  though  it  do  not  in  express  terms  impute  to  the 
government  any  of  the  facts  which  it  mentions,  the  Court  is  to  judge 
from  its  whole  tenor  and  import  (understanding  it  as  other  men 
would  understand  it)  whether  it  does  not  mean  to  cast  that  imputa- 
tion. And  as  an  imputation  upon  some  part  of  a  body  of  men  may 
be  a  libel,  though  it  does  not  define  what  part  it  means,  an  allegation 
that  the  defendant  published  of  and  concerning  the  said  persons, 
and  an  innuendo  that  he  meant  the  said  persons,  will  be  understood 
to  apply  to  that  undefined  part  An  information  stated,  that  the 
defendant,  intending  to  excite  hatred  against  the  government  of  the 
realm,  and  to  cause  it  to  be  believed  that  divers  subjects  had  been 
inhumanly  killed  by  certain  troops  of  the  King,  published  a  libel  of 
and  concerning  the  government  of  this  realm,  and  of  and  concern- 
ing the  said  troops,  which  libel  stated,  that  the  defendant  saw  with 
abhorrence,  in  the  newspapers,  the  accounts  of  a  transaction  at 
Manchester,  and  alleged,  that  unarmed  and  unresisting  men  had 
been  inhumanly  cut  down  by  the  dragoons,  (meaning  the  said  troops), 
and  then  commented  strongly  upon  this  being  the  use  of  a  standing 
army,  and  called  upon  the  people  to  demand  justice,  &c. ;  but  it  did 
not,  in  terms,  say,  that  the  dragoons  acted  under  the  authority  or 
orders  of  the  government  After  conviction,  a  motion  was  made  in 
arrest  of  judgment,  on  the  ground  that  it  did  not  sufficiently  appear 

(2)  Rex  v.  Peltier,  43  Geo.  3.    Holt  on  (a)  Rex  ».  Manden,  4  M.  &  S.  164. 

Lib.  78,  et  aeq .    2  Starkie  on  Lib.   218.  Lord  Ellenborough  said,  that  if  by  inevita- 

The  defendant  was  convicted,  but  never  ble  construction  no  other  person  could  have 

was  called  upon  to  receive  the  judgment  of  been  intended  but  W.  8.,  he  should  have 

the  court.     Shortly  after  the    trial,    war  been  inclined  to  support  the  indictment; 

broke   out    between   Great    Britain    and  but  that  did  not  appear.  Clement  o.  Fisher, 

France.  7  B.  &  C.  459,  1  M.  &  R.  281.    8.  P. 
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that  the  libel  was  written  of  and  concerning  the  government,  nor  of 
or  concerning  what  troops  it  was  written :  but  the  Court  held,  that 
it  was  obvious,  from  its  whole  tenor  and  import,  that  it  meant  to  cast 
imputations  upon  the  government;  that  it  was  a  libel  to  impute 
crime  to  any  of  the  King's  troops,  though  it  did  not  define  what 
troops  in  particular  were  referred  to;  and  that  the  innuendo  of 
"  the  said  troops"  meant  the  undefined  part  of  those  troops.  (6) 

Where  written  or  printed  matter  in  itself  imports  a  libel  on  a 
pereon,  no  statement  of  extrinsic  circumstances,  fy  Way  of  induce- 
ment  is  necessary ;  and  if,  in  such  a  case,  there  be  mnuendos  impro- 
perly enlarging  the  sense,  they  may  be  rejected  as  surplusage  after  ver- 
dict, (c)  for  on  motion  in  arrest  of  judgment,  or  on  error,  an  innuendo, 
which  is  not  warranted  by  the  words  themselves,  or  properly  con- 
nected with  them  by  prefatory  matter,  may  be  rejected,  (a)  But  if 
an  innuendo  ascribes  to  certain  words  a  particular  meaning,  which 
cannot  be  supported  in  evidence,  the  innuendo,  if  well  pleaded  in 
form,  cannot  be  repudiated  on  the  trial,  so  as  to  let  in  proof  that  the 
words  have  another  meaning,  (e)  If  words  be  laid  to  be  uttered 
with  intent  to  convey  a  particular  meaning  to  persons  present,  it 
must  be  proved  that  the  party  uttering  them  had  that  meaning,  and 
that  they  were  so  understood  by  the  hearers,  (/)  and  the  whole  of 
an  innuendo  must  be  proved,  unless  it  is  bad  on  the  face  of  it  (g) 
Of  the  making  If  one  man  repeats  a  libel,  another  writes  it,  and  a  third  approves 
and  puWjc^  what  is  written,  they  will  all  be  makers  of  the  libel ;  and  it  may  be 
*""*  "  "  ~  ]aid  down  generally  that  all  who  are  concerned  in  composing,  writ- 
ing, and  publishing  a  libel,  are  guilty  of  the  misdemeanor,  unless 
the  part  they  had  in  the  transaction  was  a  lawful  or  an  innocent 
act ;  (A)  and  ignorance  has  been  held  not  to  excuse.  Thus  upon 
an  information  against  the  defendant,  for  printing  and  publishing  a 
libel,  the  evidence  was,  that  he  acted  as  servant  to  the  printer,  and 
clapped  down  the  press :  and  few  or  no  circumstances  were  offered 
of  nis  knowing  the  import  of  the  paper,  or  being  conscious  that  he 
was  doing  anything  illegal:  and  Raymond,  C.  J.,  held  that  this 
made  the  defendant  guilty,  and  so  the  jury  found  him.  (t)  But 
there  must  be  a  publication ;  and  the  mere  writing  or  composing  a 
defamatory  paper  by  any  one,  which  is  confined  to  his  closet,  and 
neither  circulated  nor  read  to  others,  will  not  render  him  respon- 
sible ;  nor  will  he  be  held  to  have  published  the  paper,  if  he  deliver 
it,  by  mistake,  out  of  his  study.  (J)  But  this  position  admits  of  great 
doubt,  and  two  very  great  judges  seem  to  have  been  of  opinion,  that 
one  who  composes  or  writes  a  libel  with  intent  to  defame  another, 
is  guilty  of  a  misdemeanor,  although  the  libel  be  not  published*  (k) 
A  count  charging  a  defendant  with  having  an  obscene   libel  in 

(6)  Rex  v.  Burdett,  4  B.  &  A.  314.  (a)  Per  Bayley,  B.,  Williams  v.  Stott, 

(c)  Harvey  v.  French,  2  Tyrw.  585,  1  C.  supra. 
&  M.  11.  (h)  Baa  Abr.  tit  Libtl(B)  I. 

(d)  Williams  v.  Stott,  3  Tyrw.   688,  1  (»)  Rex  v.  Clerk,  I  Barnard.  304.  SetL 
C.  &  M.  675.  Per  Bayley,  B.  qu.  and  vide  Day  v.  Breton,  pott,  p.  262. 

(e)  Williams  ».  Stott,  tupra.  (j)  Rex  v.  Paine,  5  Mod.  165,  167. 
(/)  Per  Bayley,  B.,  ibid.,  citing  Wool-          (A)  Lord  Tenterden,  C.  J., and  Holroyd, 

noth  v.  Meadows.  5  East,  470.    See  as  to  J.,  in  Rex  v.  Burdett,  4  B.  &  A  95.  Lord 

the  office  and  nature  of  an  innuendo,  1  Stark.  Tenterden  said,  "The  composition  of  a 

on  Libel,  418,  et  tea.  Clegg  v.  Laffer,  10  treasonable  paper  intended  for  publication, 

Bing.  250,  3  M  &  5.  727.   Day  ».  Robin-  has,  on  more  than  one  occasion,  been  held 

son,  1   Ad.  &   E.  554,  4  N.  &  M.  884.  an  overt  act  of  high  treason,  although  the 

West  v.  Smith,  I  T.  &  G.  825.    Kelly  r.  actual  publication  had  been  intercepted  or 

Partington,  5  B.  &  Act  645.  •  prevented,  and  I  have  heard  nothing  on  the 
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his  possession,  with  intent  to  publish  it,  seems  to  be  bad.  (/)  And 
it  will  not  be  a  publication  of  a  libel  if  a  party  takes  a  copy  of  it, 
provided  he  never  publishes  it :  (m)  but  a  person  who  appears  once 
to  have  written  a  libel,  which  is  afterwards  published,  will  be  con- 
sidered as  the  maker  of  it,  unless  he  rebut  the  presumption  of  law 
by  shewing  another  to  be  the  author,  or  prove  the  act  to  be  innocent 
in  himself  (n)  For  by  Holt,  C.  J.,  if  a  libel  appears  under  a  man's 
handwriting,  and  no  other  author  is  known,  he  is  taken  in  the 
mainer,  and  it  turns  the  proof  upon  him  ;  and  if  he  cannot  produce 
the  composer,  it  is  hard  to  find  that  he  is  not  the  very  man.  (o) 
Where  the  manuscript  of  a  libel  was  in  the  handwriting  of  the 
defendant,  and  a  printer  had  printed  500  copies  from  it,  300  of 
which  had  been  posted  about  Birmingham,  but  there  was  no 
evidence  to  connect  the  defendant  with  the  printing  or  the  posting, 
except  the  handwriting,  it  was  held,  that  there  was  evidence  to  go 
to  the  jury  that  it  was  published  by  the  defendant  (p) 

The  reading  of  a  libel  in  the  presence  of  another,  without  pre- 
vious knowledge  of  its  being  a  lioel,  or  the  laughing  at  a  libel  read 
by  another,  or  the  saying  that  such  a  libel  is  made  by  J.  S.,  whether 
spoken  with  or  without  malice,  does  not  amount  to  a  publication. 
And  it  has  also  been  held,  that  he  who  repeats  part  of  a  libel  in 
merriment,  without  any  malice  or  purpose  of  defamation,  is  not 
punishable :  though  this  has  been  doubted,  (q)  But  it  seems  to  have 
been  agreed  that  if  he  who  hath  either  read  a  libel  himself,  or  hath 
heard  it  read  by  another,  do  afterwards  maliciously  read  or  repeat 
any  part  of  it  in  the  presence  of  others,  or  lend  or  shew  it  to  another, 
he  is  guilty  of  an  unlawful  publication  of  it  (r)  In  a  late  case, 
however,  of  an  action  for  a  libel  contained  in  a  caricature  print, 
where  the  witness  stated,  that  having  heard  that  the  defendant  had 
a  copy  of  this  print,  he  went  to  his  house  and  requested  liberty  to 
see  it,  and  that  the  defendant  thereupon  produced  it,  and  pointed 
out  the  figure  of  the  plaintiff  and  tne  other  persons  it  ridiculed, 


present  occasion  to  convince  my  mind  that 
one  who  composes  or  writes  a  libel  with 
intent  to  defame,  may  not,  under  any  cir- 
cumstances, be  punished,  if  the  libel  be  not 
published."  Holroyd,  J.,  said,  "  Where  a 
misdemeanor  has  been  committed  by  writ- 
ing1 and  publishing  a  libel,  the  writing  of 
such  a  libel  so  published  is  in  my  opinion 
criminal,  and  liable  to  be  punished  by  the 
law  of  England  as  a  misdemeanor,  as  well 
as  the  publishing  it"  And  again,  "  The 
composing  and  writing,  with  intent  and  for 
the  purpose  above  stated,  of  a  libel  proved 
to  have  been  published  by  the  defendant,  is 
in  my  opinion  of  itself  a  misdemeanor,  in 
whatever  county  the  publishing  of  it  took 
place."  Upon  the  principle  that  an  act 
done,  and  a  criminal  intention  joined  to  that 
act,  are  sufficient  to  constitute  a  crime, 
(onfe,  p.  48)  it  should  seem  that  writing 
a  libel  with  intent  to  defame  is  a  crime. 
C.  8.  G. 

(0  Rex  v.  Rosenstein,  2  C.  &  P.  414, 
Park,  J.  J.  A.  This  count  seems  clearly 
bad,  on  the  ground  that  no  act  was  charged ; 
it  is  precisely  similar  to  Rex  o.  Stewart, 
ante,  p.  48.  C.  S.  G. 

(m)  Com.  Dig.  tit.  Libel  (B)  2.  Lamb's 


case,  9  Co.  596.  But  see  Rex  v.  Beare,  2 
Salk.  417.    1  LordRaym.  414. 

In)  Bac.  Abr.  tit.  Libel  (B)  1.  Lamb's 
case,  9  Co.  59.  The  writing  a  libel  may 
be  an  innocent  act  in  the  clerk  who  draws 
the  indictment,  or  in  the  student  who  takes 
notes  of  it.  But  in  a  late  case  (Maloney  e. 
Bartley,  3  Campb.  210)  Wood,  B,  held, 
on  the  trial  of  an  action  for  a  libel,  in  the 
shape  of  an  extra-judicial  affidavit  sworn 
before  a  magistrate,  that  a  person  who  acted 
as  the  magistrate's  clerk  was  not  bound  to 
answer  whether  by  the  defendant's  orders 
he  wrote  the  affidavit,  and  delivered  it  to 
the  magistrate,  as  he  might  thereby  crimi- 
nate himself. 

(o)  Rex  v.  Beare,  I  Lord  Raym.  417. 
2  Salk.  41 7. 

(»)  Reg.  v.  Lovett,  9  C.  &  P.  462, 
LitUedale,  J. 

(q)  Bac.  Abr.  tit  Libel  ( B)  2.  This  is 
doubted  in  1  Hawkins,  P.  C.  c.  73,  s.  14, 
on  the  ground  that  jests  of  such  a  kind  are 
not  to  be  endured,  and  that  the  injury  to 
the  reputation  of  the  party  grieved  is  no 
way  lessened  by  the  merriment  of  him  who 
makes  so  light  of  it 

(r)  Bac.  Abr.  tit  Libel  (B)  2. 
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Lord  Ellenborough,  C.  J.,  ruled,  that  this  was  not  sufficient  evi- 
dence of  publication  to  support  the  action,  (s) 

Proof  toat  the  libel  was  contained  in  a  letter  directed  to  the  party, 
and  delivered  into  the  party's  hands,  is  sufficient  proof  of  a  publi- 
cation upon  an  indictment  or  information,  (t)  And  delivering  a 
libel  sealed,  in  order  that  it  may  be  opened  and  published  by  a  third 
person  in  a  distant  county,  is  a  publication,  (u)  The  production 
of  a  letter  containing  a  libel  with  the  seal  broken,  and  the  post- 
mark on  it,  is  primd  facie  evidence  of  publication,  (x) 

In  an  information  for  a  libel  against  the  doctrine  of  the  Trinity, 
the  witness  for  the  crown,  who  produced  the  libel,  swore  that  it  was 
shown  to  the  defendant,  who  owned  himself  the  author  of  that  book, 
errors  of  the  press  and  some  small  variations  excepted.  The  counsel 
for  the  defendant  objected  that  this  evidence  would  not  entitle  the 
attorney-general  to  read  the  book,  because  the  confession  was  not 
absolute,  and  therefore  amounted  to  a  denial  that  he  was  the  author 
of  that  identical  book.  But  Pratt,  C.  J.,  allowed  it  to  be  read, 
saying  he  would  put  it  upon  the  defendant  to  shew  that  there  were 
material  variances,  (y) 

It  seems  to  be  agreed,  that  not  only  he  who  publishes  a  libel  him- 
self, but  also  he  wno  procures  another  to  do  it,  is  guilty  of  the  pub- 
lication ;  and  it  is  held  not  to  be  material  whether  he  who  disperses 
a  libel  knew  anything  of  the  contents  or  effects  of  it  or  not,  for  that 
nothing  would  be  more  easy  than  to  publish  the  most  virulent  papers 
with  the  greatest  security,  if  the  concealing  the  purport  of  them  irom 
an  illiterate  publisher  would  make  him  safe  in  dispersing  them,  (z) 
Where  a  reporter  to  a  newspaper  proved  that  he  had  given  a  writ- 
ten statement  to  the  editor  of  the  paper,  the  contents  of  which  had 
been  communicated  to  him  by  the  defendant  for  the  purpose  of 
such  publication,  and  that  the  newspaper  then  produced  was  exactly 
the  same,  with  the  exception  of  some  slight  alterations,  not  affect- 
ing the  sense ;  it  was  held  that  what  the  reporter  published,  in 
consequence  of  what  passed  with  the  defendant,  might  be  considered 
as  published  by  the  defendant;  but  that  the  newspaper  could  not 
be  read  without  producing  the  written  account  delivered  by  the 
reporter  to  the  editor,  (a) 

Upon  this  foundation  it  has  for  a  long  time  been  held  that  the 
buying  of  a  book  or  paper  containing  libellous  matter,  in  a  book- 


(#)  Smith  0.  Wood,  3  Campb.  323.  And 
see  Rex  v.  Paine,  5  Mod*  165,  where  a  qu. 
is  made  in  the  margin,  whether  a  person 
who  has  a  libellous  writing  in  his  possession, 
and  reads  it  to  a  private  friend  m  his  own 
house,  is  thereby  guilty  of  pubiuhing  it 

(0  1  Hawk.  P.  C.  c.  73,*.  1 1.  Bac.  Afar, 
tit  LiM(B)  2.  Ante,  p.  244,  «.(/),  Selw. 
N.  P.  1060,  ».  (9).  And  see  ante,  244. 
A  further  publication  is  necessary  to  sup- 
port an  action.  Thus  it  has  been  held  that 
where  the  action  was  brought  for7  a  libel 
contained  in  a  letter  transmitted  by  the 
defendant  to  the  plaintiff,  by  means  of  a 
third  person,  it  is  a  question  for  the  jury 
whether  there  has  been  any  publication 
except  to  the  plaintiff  himself,  and  that,  if 
there  has  not,  the  defendant  is  entitled  to 
their  verdict  Clutterbuck  i.  Chaffers,  1 
Stark.  R.  471.    But  in  another  case  of  an 


action  for  a  libel  contained  in  a  letter 
written  by  the  defendant  to  the  plaintiff,  H 
was  holden  that  proof  that  the  defendant 
knew  that  the  letters  sent  to  the  plaintuT 
were  usually  opened  by  his  clerk,  was 
evidence  to  go  to  the  jury,  of  the  defend- 
ant's intention  that  the  letter  should  be 
read  by  a  third  person.  Delacroix  »• 
Thevenot,2  Stark.  K.  63. 

(«)  Rex  e.  Burdett,  4  B.  &  A.  95, 
post,  258. 

(*)  Warren  ©.  Warren,  4  Trnt.  850. 
1  C.,  M.  &  R.  360.  Shipley  v.  Todhonter, 
7  C.  &  P.  680. 

(y)  Rex  e.  Hall,  1  Str.  416. 

(z)  Bac.  Abr.  UU  Libel  (B)  2.  1  Hawk. 
P.  C.  c  73,  s.  10. 

(a)  Adams  v.  Kelly,  R.  &  M.  N.  P.C. 
157. 
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sellers  shop,  is  sufficient  evidence  to  charge  the  master  with  the  and  proprietors 
publication,  although  it  does  not  appear  that  he  knew  of  any  such  °*  new8P"Pe«« 
book  being  there,  or  what  the  contents  thereof  were,  and  though  be 
was  not  upon  the  premises,  and  had  been  kept  away  for  a  long  time 
by  illness ;  and  it  will  not  be  presumed  that  it  was  bought  and  sold 
there  by  a  stranger ;  but  the  master  must,  if  he  suggests  anything 
of  this  kind  in  his  excuse,  prove  it  (b)  So  the  proprietor  of  a  news- 
paper is  answerable  criminally  as  well  as  civilly  for  the  acts  of  his 
servants  in  the  publication  of  a  libel,  although  it  can  be  shewn  that 
such  publication  was  without  the  privity  of  the  proprietor;  (c)  for  a 
person  who  derives  profit  from,  and  who  furnishes  means  for  carry- 
ing on  the  concern,  and  entrusts  the  conduct  of  the  publication  to 
one  whom  he  selects,  and  in  whom  he  confides,  may  be  said  to  cause 
to  be  published  what  actually  appears,  and  ought  to  be  answerable* 
although  it  cannot  be  shown  that  he  was  individually  concerned  in 
the  particular  publication ;  (d)  and  these  are  acts  done  in  the  course 
of  the  trade  or  business  carried  on  by  the  master.  Bet  there  may 
be  cases  in  which  the  presumption  arising  from  the  proprietorship 
of  a  paper  may  be  rebutted.  (*)  In  a  case  of  an  action  for  a  libel, 
where  it  appeared  upon  the  evidence  that  the  defendant,  a  trades- 
man, was  accustomed  to  employ  his  daughter  to  write  his  bills  and 
letters ;  that  a  customer,  to  whom  a  bill  written  by  the  daughter  had 
been  sent  by  the  daughter,  sent  it  back  on  the  ground  of  the  charge 
being  too  high,  and  that  the  bill  was  afterwards  returned  to  the 
customer  inclosed  in  a  letter  also  written  by  the  defendant's  daugh- 
ter, and  being  a  libel  upon  the  plaintiff  who  had  inspected  and  re- 
duced the  bul  for  the  customer:  it  was  holden  that  this  was  not 
sufficient  evidence  to  go  to  a  jury,  either  of  command,  authority, 
adoption,  or  recognition  by  the  defendant  (f) 

The  proceedings  against  the  printers,  publishers,  and  proprietors  6  &  7  W.  4, 
of  newspapers  for  any  libel  contained  in  such  papers  were  much  c.76,mcilitata* 
facilitated  by  the  38  Geo.  3,  c  78,  which  is  repealed  by  the  6  &  7  ^SuHL 
VVm.  4,  c  76 ;  the  6th  section  of  which  enacts,  "  That  no  person  ers,  &c.  of 
shall  print  or  publish,  or  shall  cause  to  be  printed  or  published,  any  newspapers,, 
newspaper  {g)  before  there  shall  be  delivered  to  the  commissioners 


(6)  Bac.  Abr.  tfc.Zt&eZ(B)  2.  Rex  v 
Nutt,  Fitigib.  47.  1  Barnard.  K.  B.  306. 
2  Seas.  Cas.  33.  pi  38.  And  see  also  Rex 
v.  Almon,  6  Burr.  2686.  And  by  Lord 
Hardwicke,  in  2  Atk.  472.  "  Though 
printing  papers  and  pamphlets  is  a  trade  by 
which  persons  get  their  livelihood,  yet  they 
must  take  care  to  use  it  with  prudence  and 
caution ;  for  if  they  print  anything  that  is 
libellous,  it  is  no  excuse  to  say  that  the 
printer  had  no  knowledge  of  the  contents, 
and  was  entirely  ignorant  of  its  being 
libellous." 

(c)  Rex  v.  Walter,  3Esp.  N.  P.  C.  21. 
And  in  Rex  v.  Dod,  2  Sess.  Cas.  33,  pL 
38.  Lord  Raymond,  C.  J.,  said,  it  had 
been  ruled  that  where  a  master  lived  out  of 
town,  and  his  trade  was  carried  on  by  his 
servant,  the  master  would  be  chargeable  if 
his  servant  should  publish  a  libel  in  his 
absence.  In  1  Hawk.  P.  C.  c.  73,  s.  10 
(edit.  7)  is  the  following  marginal  note  : — 
"  But  if  a  printer  is  confined  in  a  prison  to 
which  his  servants  have  no  access,  and  they 


I  publish  a  libel  without  his  privity,  the  pub- 
ication  of  it  shall  not  be  imputed  to  turn. 
WoodfaU's  case,  Essay  on  Libels,  p.  18. 
Sed  vide  Salmon's  case,  B.  R.  HiL  1777, 
and  Rex  e.  Almon,  5  Burr.  2687." 

(<0  Rex  «.  Gutch,  Moo.  &  M.  433, 
Lord  Tenterden,  0.  J. 

(«)  Rex  v.  Gutch,  Moo.  &  M.  438,  Lord 
Tenterden,  C.  J.,  and  see  Rex  v.  Almon, 
6  Burr.  2686. 

(/)  Harding  v.  Greening,  8  Taunt  42» 
Ana  it  was  also  held  in  this  case  that  the 
daughter  could  not  be  compelled  to  prove 
by  whose  direction  the  letter  was  written. 
The  answer  would  tend  to  fix  herself  with 
the  crime  of  writing  it. 

( g)  By  section  4,  and  schedule  A. 
the  word  newspaper  includes  any  paper 
containing  public  news,  intelligence,  or 
occurrences  printed  in  any  part  of  the 
united  kingdom  to  be  dispersed  and  made 
public : 

Also  any  paper  printed  in  any  part  of  the 
united  kingdom,  weekly  or  oftencr,  or  at 
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No  person  of  stamps  and  taxes,  or  to  the  proper  authorized  officer  at  the  head 
iwDtiflh  r  °ffice  for  stamp  in  Westminster,  Edinburgh,  or  Dublin  respectively, 
newspaper  or  to  the  distributor  of  stamps  or  other  proper  officer  appointed  by 
until  a  decla-  the  said  commissioners  for  the  purpose  in  or  for  the  district  within. 
^nTdefoered*  wn*cn  8Ucn  newspaper  shall  be  intended  to  be  printed  and  published, 
at  the  stamp  a  declaration  in  writing  containing  the  several  matters  and  things 
office.  hereinafter  for  that  purpose  specified ;  that  is  to  say,  every  such  de- 

claration shall  set  forth  the  correct  title  of  the  newspaper  to  which 
the  same  shall  relate,  and  the  true  description  of  the  house  or  build- 
ing wherein  such  newspaper  is  intended  to  be  printed,  and  also 
of  the  house  or  building  wherein  such  newspaper  is  intended  to 
be  published,  by  or  for  or  on  behalf  of  the  proprietor  thereof,  and 
shall  also  set  forth  the  true  name,  addition,  and  place  of  abode 
of  every  person  who  is  intended  to  be  the  printer,  or  to  conduct  the 
actual  printing  of  such  newspaper,  and  of  every  person  who  is 
intended  to  be  the  publisher  thereof,  and  of  every  person  who  shall 
be  a  proprietor  of  such  newspaper  who  shall  be  resident  out  of 
the  united  kingdom,  and  also  of  every  person  resident  in  the 
united  kingdom,  who  shall  be  a  proprietor  of  the  same,  if  the 
number  of  such  last-mentioned  persons  (exclusive  of  the  printer  and 
publisher)  shall  not  exceed  two,  and  in  case  such  number  shall 
exceed  two,  then  of  such  two  persons,  being  such  proprietors 
resident  in  the  united  kingdom,  the  amount  of  whose  respective 
proportional  shares  in  the  property  or  in  the  profit  or  loss  of  such 
newspaper  shall  not  be  less  than  the  proportional  share  of  any  other 
proprietor  thereof  resident  in  the  united  kingdom,  exclusive  of 
the  printer  and  publisher,  and  also  where  the  number  of  such 
proprietors  resident  in  the  united  kingdom  shall  exceed  two, 
the  amount  of  the  proportional  shares  or  interests  of  such  several 
proprietors  whose  names  shall  be  specified  in  such  declaration ;  and 
every  such  declaration  shall  be  made  and  signed  by  every  person 
named  therein  as  printer  or  publisher  of  the  newspaper  to  which 
such  declaration  shall  relate,  and  by  such  of  the  said  persons  named 
therein  as  proprietors  as  shall  be  resident  within  the  united  kingdom ; 


intervals  not  exceeding  twenty-six  days,  con- 
taining only  or  principally  advertisements  : 
Ana  also  any  paper  containing  any  public 
news,  intelligence,  or  occurrences,  or  any 
remarks  or  observations  thereon,  printed  in 
any  part  of  the  united  kingdom  for  sale, 
and  published  periodically  or  in  parts  or 
numbers,  at  intervals  not  exceeding  twenty- 
six  days  between  the  publication  of  any 
two  such  papers,  parts,  or  numbers,  where 
any  of  the  said  papers,  parts,  or  numbers 
respectively  shall  not  exceed  two  sheets  of 
the  dimensions  hereinafter  specified  (exclu- 
sive of  any  cover  or  blank  leaf,  or  any 
other  leaf  upon  which  any  advertisement  or 
other  notice  shall  be  printed),  or  shall  be 
published  fur  sale  for  a  less  sum  than  six- 
pence, exclusive  of  the  duty  by  this  act  im- 
posed thereon :  provided  always,  that  no 
quantity  of  paper  less  than  a  quantity  equal 
to  twenty-one  inches  in  length  and  seven- 
teen inches  in  breadth,  in  whatever  way  or 
form  the  same  may  be  made  or  may  be 
divided  into  leaves,  or  in  whatever  way  the 
same  may  be  printed,  shall,  with  reference 
to  any  such  paper,  part,  or  number  as  afore- 


said, bedeemed  or  taken  to  be  a  sheet  of  paper: 
And  provided  also,  that  any  of  the  seve- 
ral papers  hereinbefore  described  shall  be 
liable  to  the  duties  by  this  act  imposed 
thereon,  in  whatever  way  or  form  the  same 
may  be  printed  or  folded,  or  divided  into 
leaves  or  stitched,  and  whether  the  same 
shall  be  folded,  divided,  or  stitched,  or  not. 
Exemption*. 
Any  paper  called  "Police  Gazette,  or 
Hue  ana  Cry/*  published  in  Great  Britain, 
by  authority  of  the  Secretary  of  State,  or 
in  Ireland  by  the  authority  of  the  Lord 
Lieutenant 

Daily  accounts  or  bills  of  goods  imported 
and  exported,  or  warrants  or  certificates  for 
the  delivery  of  goods,  and  the  weekly  bills 
of  mortality,  and  also  papers  containing  any 
lists  of  prices  current,  or  of  the  state  of  the 
markets,  or  any  account  of  the  arrival, 
sailing,  or  other  circumstances  relating  to 
merchant  ships  or  vessels,  or  any  other 
matter  wholly  of  a  commercial  nature ; 
provided  such  bills,  lists,  or  accounts  do  not 
contain  any  other  matter  than  what  hath 
been  usually  comprised  therein. 
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and  a  declaration  of  the  like  import  shall  be  made,  signed,  and  Fresh  decU- 
delivered  in  like  manner  whenever  and  so  often  as  any  share,  «^>n,*°be 

-   A        *.  _^__  •  j   •       J  i*  made  in  cer- 

mterest,  or  property  soever  in  any  newspaper  named  in  any  such  ta^u  cuefl> 
declaration  shall  be  assigned,  transferred,  divided,  or  changed 
by  act  of  the  parties  or  by  operation  of  law,  so  that  the  respective 
roportional  shares  or  interests  of  the  persons  named  in  any  such 
eclaration  as  proprietors  of  such  newspaper,  or  either  of  them,  shall 
respectively  become  less  than  the  proportional  share  or  interest 
of  any  other  proprietor  thereof,  exclusive  of  the  printer  and  publisher, 
and  also  whenever  and  so  often  as  any  printer,  publisher,  or 
proprietor  named  in  any  such  declaration,  or  the  person  conducting 
the  actual  printing  of  the  newspaper  named  in  any  such  declaration 
shall  be  changed,  or  shall  change  his  place  of  abode,  and  also 
whenever  and  so  often  as  the  title  of  any  such  newspaper  or  the 
printing  office  or  the  place  of  publication  thereof  shall  be  changed, 
and  also  whenever  in  any  case,  or  on  any  occasion,  or  for  any  pur- 
pose, the  said  commissioners,  or  any  officer  of  stamp  duties  authorized 
in  that  behalf  shall  require  such  declaration  to  be  made,  signed,  and 
delivered,  and  shall  cause  notice  in  writing  for  that  purpose  to 
be  served  upon  any  person,  or  to  be  left  or  posted  at  any  place 
mentioned  in  the  last  preceding  declaration  delivered  as  aforesaid,  as 
being  a  printer,  publisher,  or  proprietor  of  such  newspaper,  or 
as  being  the  place  of  printing  or  publishing  any  such  newspaper  re- 
spectively ;  and  every  such  declaration  shall  be  made  before  any  one  Before  whom 
or  more  of  the  said  commissioners,  or  before  any  officer  of  stamp  *™*Tj*l^m 
duties  or  other  person  appointed  by  the  said  commissioners,  either  ma(|ea 
generally  or  specially  in  tnat  behalf;  and  such  commissioners  or  any 
one  of  them,  and  such  officer  or  other  person,  are  and  is  hereby 
severally  and  respectively  authorized  to  take  and  receive  such  decla- 
ration as  aforesaid."  (A) 

By  sec  8,  "  all  such  declarations  as  aforesaid  shall  be  filed  and  Declarations  to 
kept  in  such  manner  as  the  commissioners  of  stamps  and  taxes  shall  £S&£jiei 
direct  for  the  safe  *  custody  thereof;  and  copies  thereof,  certified  to  to  be  admitted 
be  true   copies  as  by  this  act  is  directed,  shall  respectively  be  m  evidence 
admitted  in  all  proceedings,   civil  and  criminal,  and  upon  every  JK^k* 
occasion  whatsoever,  touching  any  newspaper  mentioped  in  any  such  the  same, 
declaration,  or  touching  any  publication,  matter,  or  thing  contained 
in  any  such  newspaper,  as  conclusive  evidence  of  the  truth  of 
all  such  matters  set  forth  in  such  declaration  as  are  hereby  required 
to  be  therein  set  forth,  and  of  their  continuance  respectively  in  the 
same  condition  down  to  the  time  in  question,  against  every  person 
who  shall  have  signed  such  declaration,  unless  it  shall  be  proved 
that  previous  to  such  time  such  person  became  lunatic,  or  that 
previous  to  the  publication  in  question  on  such  trial  such  person  did 
duly  sign  and  make  a  declaration  that  such  person  had  ceased  to  be 
a  printer,  publisher,   or  proprietor  of  sucn  newspaper,  and  did 
duly  deliver  the  same  to  the  said  commissioners  or  to  such  officer  as 
aforesaid,  or  unless  it  shall  be  proved  that  previous  to  such  occasion 
as  aforesaid  a  new  declaration  of  the  same  or  a  similar  nature  respec- 
tively, or  such  as  may  be  required  by  law,  was  duly  signed  and  made 
and  delivered  as  aforesaid  respecting  the  same  newspaper,  in  which 

(AJ  The  same  section  makes  persons  502.  on  any  person  knowingly  and  wilfully 

knowingly  and  wilfully  making  false  or  publishing  a  newspaper  where  a  declaration 

defective  declarations  guilty  of  a  misde-  nas  not  been  made, 
meaner;  and  sec  7  imposes  a  penalty  of 
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Commie-  the  person  sought  to  be  affected  on  such  trial  did  not  join ;  and  the 

sionera,  &c. to   gajj  commissioners,  or  the  proper  authorized  officer  by  whom  any 
copieTof^U-  sucn  declaration  shall  be  kept  according  to  the  directions  of  this  act, 
rations,  and       shall,  upon  application  in  writing  made  to  them  or  him  respectively 
th^*ftme  .        by  any  person  requiring  a  copy  certified  according  to  this  act  of  any 
In  evident     8UC^  declaration  as  aforesaid,  in  order  that  the  same  may  be  pro- 
duced in  any  civil  or  criminal  proceeding,  deliver  such  certified 
copy  or  cause  the  same  to  be  delivered  to  the  person  applying  for  the 
same  upon  payment  of  the  sum  of  one  shilling,  and  no  more ;  and  in 
all  proceedings  and  upon  all  occasions  whatsoever  a  copy  of  any 
such  declaration  certified  to  be  a  true  copy  under  the  hand  of  one  of 
the  said  commissioners  or  of  any  officer  in  whose  possession  the  same 
shall  be,  upon  proof  made  that  such  certificate  hath  been  signed  with 
the  handwriting  of  a  person  described  in  or  by  such  certificate 
as  such  commissioner  or  officer,  and  whom  it  shall  not  be  necessary 
to  prove  to  be  a  commissioner  or  officer,  shall  be  received  in 
evidence  against  any  and  every  person  named  in  such  declaration  as 
a  person  making  or  signing  the  same  as  sufficient  proof  of  such 
declaration,  and  that  the  same  was  duly  signed  and  made  according 
to  this  act,  and  of  the  contents  thereof ;  and  every  such  copy  so 
produced  and  certified  shall  have  the  same  effect  for  the  purposes  of 
evidence  against  any  and  every  such  person  named  therein  as  afore- 
said, to  all  intents  whatsoever,  as  if  the  original  declaration  of  which 
the  copy  so  produced  and  certified  shall  purport  to  be  a  copy  had 
been  produced  in  evidence,  and  been  proved  to  have  been  duly 
signed  and  made  by  the  person  appearing  by  such  copy  to  have 
After  pro-        signed  and  made  the  same  as  aforesaid;  and  whenever  a  certified 
ductionof  the    copy  of  any  such  declaration  shall  have  been  produced  in  evidence 
and  a'new*.      M  a^oresa^  against  any  person  having  signed  and  made  such  decla- 
paper  intituled  ration,  and  a  newspaper  shall  afterwards  be  produced  in  evidence 
as  therein  men-  intituled  in   the  same  manner  as  the   newspaper  mentioned  in 
sh^fnotbe       8UCQ  declaration  is  intituled,  and  wherein  the  name  of  the  printer 
necessary         and  publisher  and  the  place  of  printing  shall  be  the  same  as  the 
to  prove  the      name  of  the  printer  and  publisher  and  the  place  of  printing  men- 
the  paper0*       tioned  in  such  declaration,  (A)  or  shall  purport  to  be  the  same,  whether 
^^'        such  title,  name,   and  place  printed  upon  such  newspaper  shall 
be  set  forth  in  the  same  form  of  words  as  is  contained  in  the 
said  declaration,  or  in  any  form  of  words  varying  therefrom,  it  shall 
not  be  necessary  for  the  plaintiff,  informant,  or  prosecutor  in  any 
action,  prosecution,  or  other  proceeding,  to  prove  that  the  newspa- 
per to  which  such  action,  prosecution,  or  other  proceeding  may 
relate  was  purchased  of  the  defendant,  or  at  any  house,  shop,  or 
office  belonging  to  or  occupied  by  the  defendant,  or  by  his  servants 
or  workmen,  or  where  he  may  usually  carry  on  the  business  of  print- 
ing or  publishing  such  newspaper,  or  where  the  same  may  be  usually 
Penalty  on        soul ;  and  if  any  person,  not  being  one  of  the  said  commissioners  or 
unauthorized      the  proper  authorized  officer,  shall  give  any  certificate  purporting  to 
Se^ca^anEl  ^  8UC^  certificate  as  aforesaid,  or  shall  presume  to  certify  any  of  the 
on  eommn-       matters  or  things  by  this  act  directed  to  be  certified  by  such  com- 
doners  or         missioner  or  officer,  or  which  such  commissioner  or  officer  is  hereby 
JjJJ^^I*    empowered  or  intrusted  to  certify ;  or  if  any  such  commissioner  or 
cate*  100L       officer  shall  knowingly  and  wilfully  falsely  certify  under  his  hand 
that  any  such  declaration  as  is  required  to  be  made  by  this  act  was 

(A)  The  following  provision  is  new. 


chap,  xxiv.]         Making  and  Publishing.  265 

duly  signed  and  made  before  him,  the  same  not  having  been  so> 
signed  and  made,  or  shall  knowingly  and  wilfully  falsely  certify  that 
any  copy  of  any  declaration  is  a  true  copy  of  the  declaration  of 
which  the  same  is  certified  to  be  such  copy,  the  same  not  being  such 
true  copy,  every  person  so  offending  shall  forfeit  the  sum  of  one 
hundred  pounds." 

By  sect.  9,  in  all  proceedings  civil  or  criminal,  service  of  process 
at  4Hlacc  of  prin&g  or  pushing  mentioned  in  the  declLtion 
is  sufficient 

By  sect.  10,  the  titles  of  newspapers,  and  the  names  of  the  printers 
and  publishers  are  to  be  entered  in  a  book  at  the  stamp  office,  and  ' 
all  persons  are  to  have  liberty  to  inspect  it 

By  sec,  13,  "  the  printer  or  publisher  of  every  newspaper  printed  Copies  af 
or  published  in  the  city  of  London,  Edinburgh,  or  Dublin,  or  within  JJUj^yS. 
twenty  miles  of  any  of  the  said  cities  respectively,  shall,  upon  every  Hreredtathe 
day  on  which  such  newspaper  shall  be  published  or  on  the  day  next  commissioner* 
following  which  shall  not  be  a  holiday,  between  the  hours  of  ten  and  JJjJJ^J1  "^ 
three  on  each  day,  deliver  or  cause  to  be  delivered  to  the  commis-  penUyof  20L, 
sioners  of  stamps  and  taxes,  or  to  the  proper  authorized  officer,  at  "JjJ,ma*  *• 
the  head  office  for  stamps  in  one  of  the  said  cities  respectively  in  or  JJJjjJJJjJjf  m 
nearest  to  which  such  newspaper  shall  be  printed  or  published,  one 
copy  of  every  such  newspaper  and  of  every  second  or  other  varied 
edition  or  impression  thereof  so  printed  or  published,  with  the  name 
and  place  of  abode  of  the  printer  or  publisher  thereof,  signed  and 
written  thereon  after  the  same  shall  be  printed  by  his  proper  hand 
and  in  his  accustomed  manner  of  signing,  or  by  some  person  ap- 
pointed and  authorized  by  him  for  that  purpose,  and  of  whose  ap- 
pointment and  authority  notice  in  writing,  signed  by  such  printer 
or  publisher  in  the  presence  of  and  attested  by  an  officer  of  stamp 
duties,  shall  be  given  to  the  said  commissioners,  or  to  the  officer  to 
whom  such  copies  are  to  be  delivered ;  and  the  printer  or  publisher 
of  every  newspaper  printed  or  published  in  any  other  place  in  the 
united  kingdom  shall,  upon  every  day  on  which  such  newspaper 
shall  be  published,  or  within  three  days  next  following,  in  like  man- 
ner between  the  hours  of  ten  and  three,  deliver  or  cause  to  be  deli- 
vered to  the  distributor  of  stamps  or  other  authorized  officer  in  whose 
district  such  newspaper  shall  be  printed  or  published,  two  copies  of 
every  such  newspaper,  and  of  every  second  or  other  varied  edition 
or  impression  thereof  so  printed  or  published,  with  the  name  and 
place  of  abode  of  the  printer  or  publisher  thereof  signed  and  written    ' 
thereon  in  manner  aforesaid  after  the  same  shall  be  printed,  and 
the  same  copies  shall  be  carefully  kept  by  the  said  commissioners,  or 
by  such  distributor  or  officer  as  aforesaid,  in  such  manner  as  the  said 
commissioners  shall  direct ;  and  such  printer  or  publisher  shall  be 
entitled  to  demand  and  receive  from  the  commissioners,  or  such  dis- 
tributor or  officer,  once  in  every  week,  the  amount  of  the  ordinary 
f>rice  of  the  newspapers  so  delivered;  and  every  printer  and  pub- 
ishcr  of  such  newspaper  who  shall  neglect  to  deliver  or  cause  to  be 
delivered  in   manner  herein-before  directed  such  copy  or  copies- 
signed  as  aforesaid,  shall  for  every  such  neglect  respectively  forfeit  the 
sum  of  twenty  pounds ;  and  in  case  any  person  shall  make  application 
in  writing  to  the  said  commissioners,  or  to  such,  distributor  or  officer 
as  aforesaid,  in  order  that  any  newspaper  so  signed  as  aforesaid  may 
be  produced  in  evidence  in  any  proceeding,  civil  or  criminal,  the  said 
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commissioners,  or  distributor  or  officer,  shall,  at  the  expense  of  the 
party  applying,  at  any  time  within  two  years  from  the  publication 
thereof,  either  cause  such  newspaper  to  be  produced  in  the  Court  in 
which  and  at  the  time  when  the  same  is  required  to  be  produced,  or 
shall  deliver  the  same  to  the  party  applying  for  the  same,  taking  ac- 
cording to  their  discretion  reasonable  security,  at  the  expense  of  such 
partyTfor  returning  the  same  to  the  said  commissioner*,  or  such  dis- 
tributor  or  officer,  within  a  certain  period  to  be  fixed  by  them  respec- 
tively ;  and  in  case  by  reason  that  such  newspaper  shall  have  been 
previously  applied  for  in  manner  aforesaid  by  any  other  person,  the 
*  same  cannot  oe  produced  or  cannot  be  delivered  according  to  any 
subsequent  application,  in  such  case  the  said  commissioners,  or  such 
distributor  or  officer  as  aforesaid,  shall  cause  the  same  to  be  pro- 
duced or  shall  deliver  the  same  as  soon  as  they  are  enabled  so  to  do ; 
and  all  copies  so  delivered  as  aforesaid  shall  be  evidence  against 
every  printer,  publisher,  and  proprietor  of  every  such  newspaper 
respectively  in  all  proceedings,  civd  or  criminal,  to  be  commenced 
ana  carried  on,  as  well  touching  such  newspaper  as  any  matter  or 
thing  therein  contained,  and  touching  any  other  newspaper  and  any 
matter  or  thing  therein  contained  which  shall  be  of  tne  same  title, 
purport,  or  effect  with  such  copy  so  delivered  as  aforesaid,  although 
such  copy  may  vary  in  some  instances  or  particulars  either  as  to  title, 
purport,  or  effect ;  and  every  printer,  publisher,  and  proprietor  of  any 
copy  so  delivered  as  aforesaid  shall  to  all  intents  and  purposes  be 
deemed  to  be  the  printer,  publisher,  and  proprietor  respectively  of 
all  newspapers  which  shall  be  of  the  same  title,  purport,  or  effect  with 
such  copies  or  impressions  so  delivered  as  aforesaid,  notwithstanding 
such  variance  as  aforesaid,  unless  such  printer,  publisher,  or  pro- 
prietor respectively  shall  prove  that  such  newspapers  were  not 
printed  or  published  by  him,  nor  by  nor  with  his  knowledge  or  pri- 
Commiflsioners  vity :  provided  always,  that  if  any  printer  or  publisher  of  any  news- 
may  ^1°"  tj|°  paper  which  shall  not  be  printed  and  published  in  the  cities  of 
E£npaper  witT  lxmdon,  Edinburgh,  or  Duoiin,  or  within  twenty  miles  of  the  said 
any  distributor,  cities  respectively,  shall  find  it  more  convenient  to  cause  such  copies 
of  such  newspaper  to  be  delivered  to  any  other  distributor  of  stamps 
than  the  distributor  in  whose  district  such  newspaper  shall  be  pub- 
lished, and  such  printer  or  publisher  shall  state  such  matter  by  peti- 
tion to  the  commissioners  of  stamps  and  taxes,  and  pray  that  he  may 
have  liberty  to  cause  such  copies  to  be  delivered  to  such  other  dis- 
tributor as  he  shall  so  name  at  the  office  of  such  distributor,  it  shall 
be  lawful  for  the  said  commissioners  to  order  the  same  accordingly, 
and  from  and  after  the  date  of  such  order  the  place  of  publication  of 
such  newspaper  shall  for  that  purpose  only  be  deemed  and  taken  to 
be  within  the  district  of  such  other  distributor  until  the  same  shall  be 
otherwise  ordered  by  the  said  commissioners."  (*) 


(t)  By  s.  14,  at  the  end  of  every  newspa- 
per, and  of  any  and  every  supplement  sheet 
or  piece  of  paper,  shall  oe  printed  the 
Christian  name  and  surname,  addition,  and 
place  of  abode  of  the  printer  and  publisher 
of  the  same,  and  also  a  true  description  of 
the  house  or  building  wherein  the  same  is 
actually  printed  and  published  respectively, 
and  the  day  of  the  week,  month,  and  year 
on  which  the  same  is  published  ;  and  if  any 
person  shall  knowingly  and  wilfully  print 


or  publish,  or  cause  to  be  printed  or  pub* 
lished,  any  newspaper  or  supplement  thereto 
whereon  the  several  particulars  aforesaid 
shall  not  be  printed,  or  whereon  there  shall 
be  printed  any  false  name,  addition,  place, 
or  day,  or  whereon  there  shall  be  .printed 
any  description  of  the  place  of  printing  or 
publishing  such  newspaper  which  shall  be 
different  in  any  respect  from  the  descrip- 
tion of  the  house  or  building  mentioned  m 
the  declaration  required  by  this  act,  to  be 
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Before  the  38  Geo.  3,  c.  78,  it  was  holden,  upon  an  indict-  Proof  of 
ment  for  a  libel  in  a  newspaper,  that  evidence  that  the  paper  publication  at 
had  been  sold  at  the  office  of  the  defendant,  that  the  defendant,  as  ™ ™ *£*' 
proprietor  of  the  paper,  had  given  a  bond  to  the  stamp-office  pur-  statute. 
suant  to  the  29  Geo.  3,  c.  50,  s.  10,  for  securing  the  duties  on  the 
advertisements,  and  that  he  had  from  time  to  time  applied  to  the 
stamp-office  respecting  the  duties  on  the  paper,  was  evidence  to  be 
left  to  the  jury,  to  shew  that  the  defendant  was  the  publisher.  (A) 
And  since  the  statute  it  has  been  held  to  be  sufficient  evidence  of 
a  publication  at  common  law  to  put  in  the  original  affidavit  of  the 
proprietor  stating  where  the  paper  was  to  be  published,  and  to 
prove  that  a  paper  with  a  corresponding  title,  containing  the  libel, 
was  purchased  there,  (i)  This  was  held  in  a  case  where  it  had 
been  previously  ruled  that  in  order  to  render  the  certified  copy  of 
the  affidavit  made  by  the  proprietor  of  a  newspaper  evidence  un- 
der the  statute  38  Geo.  3,  c  78,  it  must  either  appear  upon  the 
jurat  that  the  person  before  whom  it  was  made  had  authority  to 
take  it,  or  this  fact  must  appear  aliunde,  (j)  So  the  delivery  of  a 
newspaper  to  the  officer  at  the  stamp  office  is  a  sufficient  publication 
to  sustain  an  indictment  for  a  libel  in  the  paper,  (k)  So  proof  that 
the  defendant,  as  proprietor  of  the  newspaper,  in  which  a  libel  is 
contained,  accounted  with  the  distributor  of  stamps  for  the  duty  on 
advertisements  in  the  paper,  is  sufficient  evidence  of  a  publication  by 
the  defendant  (I)  An  affidavit  according  to  the  statute,  together 
with  the  production  of  a  newspaper,  corresponding  in  every  respect 
with  the  description  of  it  in  the  affidavit,  is  not  only  evidence  oi  the 
publication  of  such  paper  by  the  parties  named,  but  is  also  evidence 
of  its  publication  in  the  county  where  the  printing  of  it  is  described 
to  be.  (m)  The  same  rule  applies  to  criminal  informations,  (n)  But  if 
the  affidavit  from  the  stamp  office  and  the  paper  vary  in  the  place 
where  the  paper  is  stated  to  be  printed,  as  wheje  the  affidavit  stated 
it  to  be  "  in  Union-street,  Castle-steeet,,'  and  the  paper  "  in  Union 
Buildings,  John-street,"  the  production  of  the  affiaavit  and  paper  is 
not  sufficient  (o)  So  where  the  affidavit  described  the  proprietor's 
residence  to  be  in  "Red  Lion-street,  St  Ann's-square,"  and  on  the 
paper  it  was  described  as  in  "  St  Ann's-square ;  Lord  Tenterden 
held  that  as  the  party  was  not  excluded  from  other  proof  of  publica- 
tion, if  he  relied  on  the  statutory  proof,  he  must  bring  himself  with- 
in the  statute,  and  that  the  discrepancy  was  fatal  ( p)  In  moving 
for  a  criminal  information  a  prosecutor  is  not  bound  to  adopt 
the  statutory  proof,  but  if  he  adopt  any  other  the  publication 
must  be  shown  by  some  direct  proof,  as  that  a  party  bougnt  the  libel 
at  the  defendant's  shop :  and  it  is  not  sufficient  to  produce  an  affi- 
davit stating  merely  that  the  defendant  printed  and  published  a  libel 
in  a  certain  newspaper  called,  &c,  a  copy  of  which  libel  is  hereunto 
annexed,  and  to  annex  such  copy.  (pp).     And  a  newspaper  may  be 

made  relating  to  such  newspaper  as  the  P.  99. 

bouse  or  building  wherein  such  newspaper  is  (m)  Rex  v.  Hart,  10  East,  94.     Mayne 

intended  to  be  printed  or  published,  every  v.  Fletcher,  9  B.  &  C.  382,  4  M.  &  R.  311. 

such  person  shall  for  any  and  every  such  (»)  Rex  e.  Donnison,  4  B.  6c  Ad.  698. 

offence  forfeit  the  sum  of  twenty  pounds.  (o)  Rex  v.  Franceys,  2  Ad.  &  E.  49. 

(A)  Rex  v.  Topham,  4  T.  R.  126.  (/>)  Murray  v.  Souter,cited,6  Bing.  414, 

(t)  Rex  v.  White,  3  Campb.  100.  in  Cook  v.  Ward.   These  cases  were  before 

(J  )  Id.  ibid.  99.  the  new  act,  which  seems  framed  to  avoid 

(t)  Rex  v.  AmphlH,  4  B.  &  C.  35.  trifling  variances,  see  p.  254. 

(0  Cook  v.  Ward,  6  Bing.  409,  4  M.  &  (pp)  Reg.  o.  Baldwin,  8  A.  &  E.  168, 
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The  libel  must 
be  produced, 
and  must  cor- 
respond with 


given  in  evidence,  though  it  is  not  one  of  the  copies  published,  and 
though  it  be  unstamped  at  the  time  of  trial,  (q) 

Upon  the  trial  the  libel  must  in  general  be  produced  on  the  part 
of  the  prosecution,  and,  after  sufficient  proof  of  a  publication  by 
the  defendant,  may  be  read;  and  if  the  libel  has  merely  been 
the  indictment;  exhibited  by  the  defendant,  and  he  refuses  on  the  trial  to  produce 
it,  after  notice  for  that  purpose,  parol  evidence  may  be  given  of 
its  contents,  (r)    The  libellous  matter  must  be  set  out  in  the  indict- 
ment ;  (« )  and  the  libel  proved  must  appear  to  correspond  with  the 
statement  of  it  in  the  indictment,  and  any  variation  in  the  6ense 
between  the  matter  charged  and  that  proved  will  be  fatal,  (t)    But 
the  mere  alteration  of  a  single  letter,  so  long  as  it  does  not  change 
one  word  into  another,  will  not  vitiate ;  though  the  smallest  vari- 
ance, if  it  renders  the  meaning  different,  will  be  fetal,  (u) 
And  must  be         The  libel  must  also  be  proved  to  have  been  published,  by  the 
o^puWished   party  accused,  in  the  county  laid  in  the  indictment  (v)    But  if  a 
in  the  county,    man  write  a  libel  in  one  county  and  consent  to  its  publication  in 
another,   the  consent  is  sufficient  to  charge    him  in  the  latter 
county,  (to)    So  if  a  man  write  a  libel  in  London,  and  send  it  by 

EM  addressed  to  a  person  in  Exeter,  he  is  guilty  of  a  publication  in 
xeter.  (x)  And  where  the  defendant  wrote  a  libel  in  Leicester- 
shire, with  intent  to  publish  it  in  Middlesex,  and  published  it  in 
Middlesex  accordingly,  and  the  information  against  him  was  in 
Leicestershire;  three  of  the  judges  held  the  information  right:  but 
Bayley,  J.  doubted,  (y)  From  the  same  case  it  appears  to  have 
been  considered  that  delivering  a  libel  sealed,  in  order  that  it  may 
be  opened  and  published  by  a  third  person  in  a  distant  county,  is  a 
publication  in  the  county  m  which  it  is  so  delivered :  and  further, 
that  if  delivering  open  were  essential,  proof  that  the  defendant 
wrote  it  in  county  A.,  and  that  C.  delivered  it  unsealed  to  D.  in 
county  B.,  would  be  primd  facie  evidence  that  the  defendant  deli- 
vered it  open  to  C.  in  the  county  A.,  though  there  be  no  evidence 
of  C.'s  having  been  in  county  A.  about  the  time ;  or  that  application 
had  been  made  to  D.  to  know  of  whom  he  received  it  The  infor- 
mation was  in  the  cotmty  of  Leicester,  for  writing  and  publishing  a 
libel:  and  it  was  proved  by  the  date  of  the  letter  that  the  defendant 
wrote  it  in  that  county,  and  that  Bickersteth  delivered  it  to  Brooks 
for  publication  in  the  county  of  Middlesex,  it  being  then  unsealed. 
Bickersteth  was  not  called  as  a  witness ;  and  there  was  no  evidence 
of  his  having  been  in  the  county  of  Leicester,  or  how  the  libel  came 
to  him.  The  jury  were  told  that  as  Bickersteth  had  it  open,  they 
might  presume  that  he  received  it  open ;  and  that,  as  the  defendant 
wrote  it  in  the  county  of  Leicester,  it  might  be  presumed  that  he 


and  see  Watts  v.  Fraser,  7  A.  &  E.  223, 
and  qu.  whether  the  means  of  proof  given 
by  the  6  &  7  Win.  4,  c.  76.  be  applicable 
to  a  libel  published  by  a  plaintiff. 

(q)  Rex  t>.  Pearce,  Peake's  N.  P.  C.  75. 

(r)  By  Buller,  J.,  in  Rex  v.  Watson  and 
others,  2  T.  R.  201. 

(»)  Rex*.  Sacheverell,  15  Sta.  Tri.  466. 

(0  Tabart  v.  Tipper,  1  Campb.  352. 
And  if  it  appears  upon  the  proof  that  parts  of 
the  libel  which  are  separated  by  intervening 
matter  are  set  forth  as  if  they  were  con- 
tinuous,  it  will  be  bad,  if  the  sense  is 


altered  by  the  passage  omitted*  Id.  ibid. 
It  is  settled  that  the  whole  libel  need  not 
be  set  forth  in  the  indictment :  but  if  any 

Sart  qualifies  the  rest,  it  may  be  given  in  evi- 
ence,  2  Salk.  417.  See  the  9  Geo.  4,  c  15, 
as  to  amendments  of  variances,  port,  2  vol. 

(u)  Rex  v.  Beech,  1  Leach,  133.  Rex 
o.  Hart,  1  Leach,  145. 

(v)  Case  of  the  Seven  Bishops,  12  St. 
Tri.  354. 

(w)  12  St.  Tri.  331. 

(x)  Id.  ibid.  332. 

(y)  Rex  «.  Burdett,  4  B.  &  A.  95. 
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received  it  in  that  county ;  and  the  jury  accordingly  found  the  defen- 
dant guilty.  A  rule  having  been  obtained  for  a  new  trial,  three 
judges  held  against  the  opinion  of  Bayley,  J.,  that  this  direction  was 
proper;  and  they  also  held  that  if  the  delivering  open  could  not  be 
presumed,  a  delivery  sealed  with  a  view  to  ana  for  the  purpose  of 
publication  was  a  publication ;  and  they  thought  there  was  sufficient 
ground  for  presuming  some  delivery,  either  open  or  sealed,  in  the 
county  of  Leicester.  (a)  It  appears  from  this  case  that  the  dating  a 
libel  at  a  particular  place  is  evidence  of  its  having  been  written  at 
that  place,  (a)  The  post-mark  upon  a  letter  has  been  considered  as 
no  evidence  for  the  purpose  of  proving  that  the  letter  was  put  into 
the  post-office  at  the  place  mentioned  by  such  post-mark,  (£)  But 
it  appears  to  be  the  better  opinion  that  such  post-marks,  whether  in 
town  or  country,  proved  to  be  such,  are  evidence  that  the  letters  on 
which  they  exist  were  in  the  offices  to  which  the  post-marks  belong 
at  the  dates  thereby  specified,  (c)  But  a  mark  of  double  postage 
having  been  paid  on  such  letter  is  not  of  itself  sufficient  evidence 
that  the  letter  contained  an  enclosure,  (d)  If  a  libellous  letter  is 
sent  by  the  post,  addressed  to  a  party  at  a  place  out  of  the  county 
in  which  the  venue  is  laid  in  an  indictment  for  the  libel,  yet,  if  it 
were  first  received  by  him  within  that  county,  it  is  a  sufficient  pub- 
lication to  support  the  indictment  (e)  Owning  the  signature  to  a 
libel  is  no -evidence  in  what  county  it  was  signed.  This  was  held 
in  the  celebrated  case  of  the  Seven  Bishops :  but  additional  evi- 
dence beirig  afterwards  given  that  the  bishops  applied  to  the  lord 
president  of  the  council  about  delivering  a  petition  to  the  King,  and 
that  they  were  admitted  to  the  King  for  that  purpose  in  Middlesex, 
the  case  was  left  to  the  jury.  (/)  It  has  been  held  to  be  sufficient 
to  prove  a  defendant  to  have  published  a  libel  without  proving  him 
to  have  composed  it,  upon  a  count  in  an  information  charging  him 
with  having  "  composed,  printed,  and  published*'  it  (g)  So  if  the 
defendant  is  charged  by  a  count  in  an  indictment  with  having 
"  composed,  printed,  ana  published"  a  libel,  if  the  evidence  be  that 
he  only  composed  and  published  it,  he  may  be  found  guilty  of  the 
composing  and  publishing,  and  acquitted  of  the  printing,  (h)    Or 

(z)  Rex  0.  Burdett,  4B.  &  A.  95,  and  having  the  Irian  post-mark  on  the  envelopes, 

MS.  Bayley,  J.  which  two  letters  were  proved  to  be  in  the 

(a)  Rex  v.  Burdett,  4  B.  &  A.  95.  handwriting  of  the  defendant,  the  previous 

(b)  Rex  v.  Watson,  1  Campb.  215.  Lord  letter  having  been  destroyed,  it  was  held  that 
EUenborough,  C.  J.,  said  tne  post-mark  this  was  a  sufficient  ground  for  the  court  to 
might  have  been  forged.  have  the  letters  read;  and  the  letters  them- 

(c)  Rex  o.  Plumer,  Hil  T.  1814.  MS.  selves  containing  expressions  of  the  writer, 
Bayley,  J.,  and  Russ.  &  Ry.  264.  Rex  o.  indicative  of  his  having  sent  them  to  the  pub- 
Johnson,  7  East,  65.  2  Stark.  Evid.  456,  lisher  of  the  register  in  Middlesex  for  the 
and  Fletcher  v.  Braddyll,  note  (g)f  ibid.  purpose   of  publication,   the    whole    was 

(d)  Rex  v.  Plumer,  ante,  note  (c).  evidence  sufficient  for  the  jury  to  find  a 
Some  person  who  paid  or  received  the  publication  by  the  procurement  of  the  de- 
postage  should  be  called.  fendant  in  Middlesex. 

(e)  Rex  v.  Watson,  I  Campb.  215  ;  and  (/)  Case  of  the  Seven  Bishops,  12  St. 
see  Rex  v.  Middleton,  1  Str.  77.    In  the      Tri.  183. 

case  of  Rex  «.  Johnson,  7   East,  65,  the  (g)  Rex  v.  Hunt  and  another,  2  Campb* 

publisher  of  a   public    register   received  583. 

an    anonymous    letter,   tendering    certain  (A)  Rex  v.   Williams,  2  Campb.   646, 

political  information  on  Irish  affairs,  and  Lawrence,  J.   said,  "  There  is  certainly  no 

requiring    to    know    to     whom    letters  proof  that  the  defendant  printed  the  libel 

should    be    directed,    to    which    an    an-  m  question ;  but  he  may  be  acquitted  of 

swer  was  returned  in  the  register,  after  the  printing,  and  found  guilty  of  the  com- 

which  he  received  two  letters  in  the  same  posing  and  publishing.     His  delivering  the 

handwriting  directed  as   mentioned,    and  libel  in  his  own  handwriting  to  the  printer 
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Depositions,  a 
Gazette,  the 
King's  procla- 
mation, and  a 
preamble  to 
an  act  of  par- 
liament, are 
evidence  for 
certain  pur- 
poses. 


Criminal  in- 
tention of  the 
defendant 


he  may  be  found  guilty  of  the  printing  only,  upon  an  indictment 
for  printing  and  publishing,  it  the  evidence  shews  him  to  have 
assisted  in  the  printing,  and  to  have  had  nothing  to  do  with  the 
publishing,  (t) 

If  the  libel  be  in  a  foreign  language,  as  it  is  necessary  that  it 
should  be  set  forth  in  the  indictment  in  the  original  language,  and 
also  in  an  English  translation,  it  will  be  necessary  to  prove  the  trans- 
lation to  be  correct  Thus  upon  the  trial  of  an  information  against 
the  defendant  for  a  libel  in  the  French  language  on  Napoleon  Buo- 
naparte, after  a  witness  had  proved  the  purchase  of  some  copies  of 
the  book  from  a  certain  bookseller,  and  the  bookseller  had  proved 
that  the  defendant  was  the  publisher  and  had  employed  him  to 
dispose  of  the  copies  on  his  account,  and  that  he  had  accounted  for 
them ;  an  interpreter  was  called,  who  swore  that  he  understood  the 
French  language,  and  that  the  translation  was  correct.  The  inter- 
preter then  read  the  whole  of  that  which  was  charged  to  be  a  libel 
in  the  original ;  and  then  the  translation  was  read  by  the  clerk  at 
Nisi  Prius.  (j) 

Where  an  information  for  libel  stated  „  that  the  prosecutor 
had  received  certain  anonymous  letters,  and  that  the  defend- 
ant published  a  libellous  placard  of  and  concerning  those 
letters,  and  the  placard  asked,  "  Were  you  not  warned  that  your 
character  was  at  stake  ?"  and  the  prosecutor  stated  that  he  should 
not  have  understood  the  meaning  of  the  placard  if  he  had  not  also 
seen  the  letters,  and  that  he  understood  the  passage  in  the  placard 
to  allude  to  the  letters,  it  was  held  that  the  letters  were  admissible 
without  proving  who  wrote  or  sent  them,  as  the  placard  referred  to 
them,  and  would  not  be  intelligible  without  them,  and  that  a  de- 
fendant, who  refers  to  other  papers  in  his  publication,  must  submit 
to  have  them  read  as  explanatory  of  such  publication,  (k) 

Depositions  taken  before  a  magistrate  were  not  evidence  upon  a 
trial  for  a  libel,  under  the  1  &  2  Fh.  &M.  c  13,  and  2  &  3  Ph.  &  M. 
c.  10,  (/)  which  extended  only  to  cases  of  felony,  (in)  But  as  the  7  Geo. 
4,  c.  64,  extends  to  misdemeanors,  it  should  seem  that  such  deposi- 
tions would  now  be  evidence.  It  has  been  held  that  a  Gazette  is 
evidence  to  prove  an  averment  in  an  information  for  a  libel,  "  that 
divers  addresses,  &c,  had  been  presented  to  his  Majesty  by  divers 
of  his  loving  subjects."  (n)  Ihe  King's  proclamation,  reciting 
that  it  had  been  represented  that  certain  outrages  had  been 
committed  in  different  parts  of  certain  counties,  and  offering 
a  reward  for  the  discovery  and  apprehension  of  offenders,  has  been 
held  admissible  evidence  to  prove  an  introductory  averment,  in  an 
information  for  a  libel,  that  divers  acts  of  outrage  had  been  com- 
mitted in  those  parts,  (o)  And  a  preamble  to  an  act  of  Parliament, 
reciting  the  existence  of  such  outrages,  and  making  provision  against 
them,  was  also  held  to  be  admissible  for  the  same  purpose,  (p) 

The  criminal  intention  of  the  defendant  will  be  matter  cf  infe- 
rence from  the  nature  of  the  publication.  In  order  to  constitute  a 
libel,  the  mind  must  be  in  fault,  and  shew  a  malicious  intention  to 


is  abundant  evidence  of  the  latter  offence."  A 
verdict  was  accordingly  found  and  recorded 
of  "  Guilty,  except  as  to  printing  the  libel." 

CO  Rex  v.  Knell,  1  Barnard.  305. 

I  J)  Rex  v.  Peltier,  Selw.  N.  P.  1048. 

(k)  Rex  v.  Slaney,  5  C.  &  P.  213,  Lord 


Tentcrden,  C.  J. 
(/)  Repealed  by  7  Geo.  4,  c.  64,  g.  33. 
(m)  Rex  v.  Paine,  5  Mod.  163. 
(»)  Rex  o.  Holt,  5  T.  R.  436. 
(o)  Rex  v.  Sutton,  4  M.  &  S.  532. 
(p)  Id.  ibid. 
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defame ;  for,  if  published  inadvertently,  it  will  not  be  a  libel :  but 
where  a  libellous  publication  appears,  unexplained  by  any  evidence, 
the  jury  should  judge  from  the  overt  act;  and,  where  the  publica- 
tion contains  a  charge  slanderous  in  its  nature,  should  from  thence 
infer  that  the  intention  was  malicious,  (q)  It  is  a  general  rule  that 
an  act  unlawful  in  itself  and  injurious  to  another,  is  considered  both 
in  law  and  reason  to  be  done  malo  animo  towards  the  person  in- 
jured :  and  this  is  all  that  is  meant  by  a  charge  of  malice  in  a  decla- 
ration for  libel,  which  is  introduced  rather  to  exclude  the  supposi- 
tion that  the  publication  may  have  been  made  on  some  innocent 
occasion  than  for  any  other  purpose,  (r)  The  intention  may  be 
collected  from  the  libel,  unless  tne  mode  of  publication,  or  other 
circumstances,  explain  it :  and  the  publisher  must  be  presumed  to 
intend  what  the  publication  is  likely  to  produce ;  so  that  if  it  is  likely 
to  excite  sedition,  he  must  be  presumed  to  have  intended  that  it 
should  have  that  effect  («)  Publishing  what  is  a  libel  without  ex* 
cuse  is  indictable,  though  the  publisher  be  free  from  what  in  com- 
mon parlance  is  called  malice ;  tor  defaming  wilfully  without  excuse 
is  in  law  malicious.  And  even  if  it  could  be  an  excuse,  that  the 
ublisher  held  what  he  published  to  be  true,  it  is  not  so  if  he  pro- 
esses  to  publish  it  from  authority.  A  newspaper  contained  this 
paragraph:  "  the  malady  under  which  his  Majesty  labours  is  of  an 
alarming  nature  (meaning  insanity):  it  is  from  authority  we  speak." 
At  the  trial  of  the  indictment  for  this  publication,  the  jury  asked  if 
a  malicious  intention  were  necessary  to  constitute  a  libel ;  to  which 
Abbott,  C.  J.,  answered,  that  a  man  must  have  intended  to  do  what 
his  act  was  calculated  to  effect ;  and  the  jury  found  the  defendant 
guilty.  Upon  a  motion  for  a  new  trial  it  was  admitted  that  the 
paragraph  was  libellous,  but  it  was  urged  that  malice  was  essential 
to  make  the  defendant  criminal ;  that  he  believed  the  King  to  have 
been  so  afflicted,  and  that  the  answer  to  the  question  by  the  jury 
was  incorrect  But  the  Court  thought  otherwise,  as  the  defendant 
must  know  if  he  spoke  from  authority,  and  could  have  proved  it : 
and  if  malice  were  a  question  of  feet,  a  man  must  be  presumed  to 
have  intended  to  produce  the  effect  which  his  act  will  naturally  pro- 
duce; and  libelling  without  excuse  is  legal  malice,  (t)  A  person 
who  publishes  matter  injurious  to  the  character  of  another  must  be 
considered,  in  point  of  law,  to  have  intended  the  conseauences  re- 
sulting from  that  act,  (£)  for  every  man  must  be  presumed  to  intend 
the  natural  and  ordinary  consequences  of  his  own  act  (c).  The 
judge,  therefore,  ought  not  to  leave  it  as  a  question  to  the  jury, 
whether  the  defendant  intended  to  injure  the  person  libelled,  but 
whether  the  tendency  of  the  publication  was  injurious  to  such 


(0)  By  Lord  Kenyon,  C.  J.,  in  Rex  v. 
Lord  Abingdon,  1  Esp.  228.  And  see 
Rex  v.  Tophara,  4T.R.  127,  and  Rex  v. 
Wood&U,  5  Burr.  2607.  In  a  case  of 
an  action  for  a  libel  contained  in  the 
Statesman  newspaper,  tubsequent  publica- 
tions by  the  defendant  in  the  Statesman 
newspaper  were  tendered  in  evidence,  to 
anew,  quo  animo  the  defendant  published 
the  paragraph  in  question.  Lord  Ellen- 
borough  said,  "  No  doubt  they  would  be 
admissible  in  the  case  of  an  indictment; 
and  to  they  would  here  shew  the  intention 
of  the  party,  if  it  were  at  all  equivocal ;  but 


if  they  be  not  admitted  for  that  purpose, 
they  certainly  are  not  admissible  for  the 
purpose  of  enhancing  the  damages."  Stuart 
v.  Lovel,  2  Stark.  R.  93. 

(r)  Per  Lord  Tenterden,  C.  J.  Duncan 
v.  Thwaites,  3  B.  &  C.  584,  5. 

(s)  Rex  v.  Burdett,  4  B  &  A.  95.  Reg. 
v.  Lovett,  9  C.  &  P.  462,  Littledale,  J. 

(f)  Rex  t».  Harvey,  2  B.  &  C.  257. 

(6)  Per  l*ord  Tenterden,  C.  J.  Fisher 
v.  Clement,  10  B.  &  C.  472. 

(c)  Per  Lord  Tenterden,  C.  J.  Haire  •>. 
Wilson,  9  B.  &  C.  643,  4M.&R,  605. 
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Defendant's 
evidence. 


persoiL(d)  In  some  cases,  however,  the  paper  or  other  matter  may  be 
libellous  only  with  reference  to  circumstances  which  should  belaid 
before  the  jury  by  evidence.  In  an  action  for  a  libel  it  appeared 
that  the  plaintiff,  an  attorney,  was  employed  by  one  Nash  to  bring 
an  action  against  an  executor;  and  that  the  defendant,  who  was 
employed  to  adjust  the  executor's  accounts,  finding  that  an  action 
was  about  to  be  commenced  against  the  executor,  wrote  a  letter  to 
Nash  blaming  him  for  allowing  the  plaintiff  to  sue,  and  containing 
this  passage,  "  If  you  will  be  misled  Dy  an  attorney,  who  only  con- 
siders his  own  interest,  you  will  have  to  repent  it;  you  may  think 
when  you  have  once  ordered  your  attorney  to  write  to  Mr.  G.,  he 
would  not  do  any  more  without  your  further  orders ;  but  if  you 
once  set  him  about  it,  he  will  go  any  length  without  further  orders." 
And  it  was  held  that  the  question  whether  this  letter  applied  to  the 
plaintiff  individually,  or  to  the  profession  at  large,  was  properly  left 
to  the  jury,  (e) 

As  the  defendant  is  not  allowed  to  prove  the  truth  of  the  libellous 
matter  in  justification  of  his  conduct,  (f)  the  evidence  which  can 
be  adduced  on  his  behalf  at  the  trial  will  in  general  be  confined  to 
a  very  narrow  compass.  There  may,  however,  be  cases  of  a  pub- 
lication in  point  of  law,  where  no  criminal  intention  can  be  imputed 
to  the  party ;  as  where  a  person  delivers  a  letter  without  knowing 
its  contents,  or  delivers  one  paper  instead  of  another;  (g)  and  evi- 
dence to  such  effect  may  be  produced.  Where,  therefore,  an 
action  was  brought  against  the  porter  of  a  coach  for  a  libel  con- 
tained in  a  hand-bill,  which  he  had  delivered  tied  up  in  a  paper 
parcel,  evidence  was  admitted  that  he  delivered  the  parcel  in  the 
course  of  his  business  without  any  knowledge  of  its  contents.  (A) 
But  it  is  not  competent  to  the  defendant  to  prove  that  a  paper 
similar  to  that  for  the  publication  of  which  he  is  prosecuted!,  was 
published  on  a  former  occasion  by  other  persons,  who  have  never 
been  prosecuted  for  it  (t)  It  was  held,  in  a  case  where  the  sup- 
posed libel  was  contained  in  a  newspaper,  that  the  defendant  had 
a  right  to  have  read  in  evidence  any  extract  from  the  same  paper, 
connected  with  the  subject  of  the  passage  charged  as  libellous, 
although  disjointed  from  it  by  extraneous  matter,  and  printed  in  a 
different  character,  (k)  Though  the  defendant  cannot  have  the 
assistance  of  counsel  to  examine  the  witnesses,  and  reserve  to  him- 
self the  right  of  addressing  the  jury,  yet  if  he  conducts  his  defence 
himself,  and  any  point  of  law  arises  which  he  professes  himself  un- 
able to  argue,  the  Court  will  hear  this  argued  by  his  counsel.  (/) 
If  a  libel  imputes  to  a  man  a  triable  offence,  proof  of  the  truth  of 
trutw  °f  J  8UCk  imPutati°n  *s  inadmissible ;  for  it  would  be  trying  the  question 
ilTnadmiwiWle.  behind  the  man's  back,  and  creating  a  prejudice  upon  it  Where 
a  libel  imputed  murder  to  certain  soldiers,  evidence  was  offered  of 


Proof  of  the 


(d)  Haire  ».  Wilson,  supra. 

(e)  Godson  v.  Home,  3  Moore,  223. 
And  it  seems  that  in  this  case  if  the  point 
had  been  made  at  the  trial,  whether  this 
was  a  confidential  communication  or  not, 
such  point  would  not  necessarily  have  been 
left  to  the  jury. 

(f)  Ante,  p.  222. 

{g)  By  Lord  Kenyon,  C.  J.,  in  Rex  «. 
Topham,  4  T.  R.  127, 128.  Rex  ».  Nutt, 
Fitz.  47.     And  see  ante,  p.  223,  et  seq. 


(A)  Day  v.  Bream,  2  M.  &  Rob.  54* 
Patteson,  J.,  who  said  "prima  facie  he  was 
answerable,  he  had  in  tact  delivered  and 
put  into  publication  the  libel  complained 
of,  and  was  therefore  called  upon  to  show 
his  ignorance  of  the  contents." 

(»)  Rex  v.  Holt,  5  T.  R.  436. 

(t)  Rex  v.  Lambert  and  Perry,  2  Campb. 
398. 

(/)  Rex  c  White,  3  Campb.  98. 


sV 


xxiv.]       Of  Libels. — Verdict  and  Judgment.  263 

the  truth  of  such  imputation,  and  rejected :  and  the  Court  of  King's 
Bench  were  unanimous  that  such  evidence  was  rightly  rejected ;  lor 
the  persons  charged  might  afterwards  come  to  be  tried,  and  might 
be  prejudiced  by  the  previous  inquiry,  (m) 

Where  a  libel  stated  that  there  was  a  riot  at  Carmarthen,  and 
that  a  person  fired  a  pistol  at  an  assemblage  of  persons,  and  it  was 
proposed  to  prove  the  truth  of  these  facts  in  order  to  enable  the  jury 
to  decide  whether  the  remarks  in  the  libel  were  not  within  the  limits 
of  free  discussion,  it  was  held  that  the  evidence  was  inadmissible,  for 
thejury  were  to  judge  upon  the  examination  of  the  libel  itsel£  (n) 

Where  an  information  for  a  libel  states  that  certain  transactions 
took  place,  and  that  the  libel  was  published  of  and  concerning  them, 
and  then  sets  out  the  libel  as  referring  to  them,  and  general  evi- 
dence is  given  in  proof  of  such  transactions  on  the  part  of  the  pro- 
secution, the  defendant  cannot,  therefore,  give  evidence  of  the 
particular  nature  of  those  transactions  so  as  to  bring  into  issue  the 
truth  or  falsehood  of  the  libel  But  if  such  evidence  were  adduced, 
bond  Jute,  to  show  that  the  transactions  referred  to  in  the  alleged 
libel  are  not  the  same  with  those  which  the  information  supposes  it 
to  have  had  in  view,  it  is  admissible,  (o) 

It  had  been  held  in  many  cases,  that,  on  trials  for  libels,  the  facts  Verdict. 
of  writing,  printing,  or  publishing,  and  the  truth  of  the  innuendoes  SjJauZ^i 
inserted  in  the  proceedings,  were  the  only  matters  to  be  submitted  verdict  upon 
to  the  consideration  of  the  jury :  but  the  justice  of  such  doctrine  the  whole  mat- 
being  questioned  and  ably  arraigned,  (j>)  the  statute  32  Geo.  3,  *»*!»*  5nM,u«- 
c  60,  was  passed,  which  enacts  "  that  on  every  such  trial,  the  jury 
sworn  to  try  the  issue  may  give  a  general  verdict  of  guilty  or  not 
guilty,  upon  the  whole  matter  put  in  issue  upon  such  indictment  or 
information ;  and  shall  not  be  required  or  directed,  by  the  court  or 
judge  before  whom  such  indictment  or  information  shall  be  tried, 
to  find  the  defendant  or  defendants  guilty,  merely  on  the  proof  of 
the  publication  by  such  defendant  or  defendants  of  the  paper  charged 
to  be  a  libel,  and  of  the  sense  ascribed  to  the  same  in  such  indict- 
ment or  information."  (a)    But  it  provides  also,  that "  the  Court,  or 
judge  before  whom  such  indictment  or  information  shall  be  tried, 
fifaaO,  according  to  their  or  his  discretion,  give  their  or  his  opinion 
and  directions  to  the  jury,  on  the  matter  in  issue  between  the  Kins 
and  the  defendant  or  defendants,  in  like  manner  as  in  other  criminal 


ie 


In  criminal  cases  the  judge  is  to  define  the  crime,  and  the  jury  The  judge  is 

are  to  find  whether  the  party  has  committed  that  offence;  this  act  3er^S«c?to 

made  it  the  same  in  cases  of  libel,  the  practice  having  been  other-  state  whether 

wise  before.  (*)    It  has  been  the  course  for  a  long  time  for  a  judge,  »  n»  opinion 

in  cases  of  libel,  as  in  other  cases  of  a  criminal  nature,  first  to  give  jaii'EJj^,1** 

a  legal  definition  of  the  offence,  and  then  to  leave  it  to  the  jury  to  may  do  so. 
say,  whether  the  facts  necessary  to  constitute  that  offence  are  proved 

(»)  Rex  v.  Burdett,  4B.&A.  95.  (r)  Sec.  2.    By  sec.  3  it  is  provided  that 

(»)  Rex  v.  Brigstock,  6  C.  &  P.  184,  the  jury  may  find  a  special  verdict,  in  their 

Patteson,  J.  discretion,  as  in  other  criminal  cases.    And 

(o)  Rex  v.  Grant,  5  B.  &  Ad.  1081.  sec.  4  provides  that  defendants  may  move  in 

(p)  See  the  celebrated  speeches  of  Mr.  arrest  of  judgment  as  before  the  passing  of 

Erskine,  in  the  case  of  the  Dean  of  St  the  act 

Asaph,  1  vol  of  Ridgway'scol.,p.  234, and  («)  Per  Parke,  B.    Parmiter  v.  Coup- 

264.  land;  6M.&W.  105. 
(?)  See.  1* 
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In  cases  of 
blaspbemons 
or  seditious 
libel  a  second 
offence  was 

Cishable  by 
isbment, 
but  is  not  to 
now. 


Certificate  of 
former  convic- 
tion to  be 
evidence. 


Of  Libels. — Second  Offence.  [BOOK  iU 

to  their  satisfaction  ;  and  that,  whether  the  libel  is  the  subject  of  a 
criminal  prosecution  or  civil  action.  Whether  the  particular  publi- 
cation, the  subject  of  inquiry,  is  calculated  to  injure  the  reputation 
of  another,  by  exposing  him  to  hatred,  contempt,  or  ridicule,  is  a 
question  upon  which  a  jury  is  to  exercise  their  judgment,  and  pro- 
nounce their  opinion,  as  a  question  of  fact  The  judge,  as  a  matter 
of  advice  to  them  in  deciding  that  question,  may  give  his  own  opi- 
nion as  to  the  nature  of  tne  publication,  but  is  not  bound  to 
do  so.  (I) 

It  appears  to  have  been  considered  that  the  judge  may  tell  the 
jury  that  they  are  to  take  the  law  from  him,  unless  they  are  satis- 
fied that  he  is  wrong,  (u) 

The  judgment  in  cases  of  libel  is  in  the  discretion  of  the  Court, 
as  in  most  other  cases  of  misdemeanors ;  and  usually  consists  of  fine, 
imprisonment,  and  the  finding  sureties  to  keep  tne  peace,  (v)  In 
some  cases  prior  to  the  statute  56  Geo.  3,  c.  138,  the  offender  was 
also  sentenced  to  the  pillory. 

In  the  case  of  a  blasphemous  or  seditious  libel,  a  second  offence 
is  more  highly  punishable  by  60  Geo.  3,  &  1  Geo.  4,  c.  8,  s.  4, 
which  enacts,  that  "  if  any  person  shall  be  legally  convicted  of  hav- 
ing composed,  printed,  or  published,  any  blasphemous  libel,  or  any 
such  seditious  libel  as  aforesaid  (i.  e.  by  s.  1,  a  libel  tending  to  bring 
into  hatred  or  contempt  the  person  of  bis  Majesty,  bis  heirs  or 
successors,  or  the  regent,  or  tne  government  and  constitution  of 
the  united  kingdom,  as  by  law  established,  or  either  house  of  par- 
liament, or  to  excite  his  Majesty's  subjects  to  attempt  the  altera- 
tion of  any  matter  in  church  or  state,  as  by  law  established,  other- 
wise than  by  lawful  means),  and  shall  after  being  so  convicted 
offend  a  second  time,  and  be  thereof  convicted  before  any  com- 
mission of  oyer  and  terminer,  or  gaol  delivery,  or  in  the  Court  of 
King's  Bench,  such  person  may  on  such  second  conviction  be  ad- 
judged, at  the  discretion  of  the  court,  either  to  suffer  such  punish- 
ment as  may  now  by  law  be  inflicted  in  cases  of  high  misde- 
meanors, or  to  be  banished  (w)  from  the  united  kingdom  and  all 
other  parts  of  his  Majesty's  dominions  for  such  terms  of  years  as  the 
court  in  which  such  conviction  shall  take  place  shall  order." 

A  provision  is  made  as  to  a  certificate  of  every  indictment  and 
conviction  of  any  offender  convicted  of  having  composed,  &c,  any 
blasphemous  or  seditious  libel,  which  is  to  be  given  by  the  officer 
having  the  custody  of  the  records,  upon  the  request  of  the  prosecutor 
on  his  Majesty's  behalf,  to  the  justices  of  assize,  &c,  where  such 
offender  shall  be  indicted  for  any  second  offence,  and  is  to  be  suffi- 
cient proof  of  the  conviction  of  such  offender,  (x) 

By  this  statute,  in  all  cases  in  which  any  verdict  or  judgment 
by  default  shall  be  had  against  any  person  for  publishing  any 
blasphemous  or  seditious  libel,  the  judge  or  court  may  make  an 
order  for  the  seizure  and  carrying  away  and  detaining  all  copies  of 


(0  Parmiter  v.  Coupland,  lupra. 

{%)  Rex  v.  Burdett,  4  B.  &  A.  95. 

(v)  1  Hawk.  P.  C.  c.  73,8.  21.  Bac. 
Abr.  tit.  Libel  (C).  Rex  v.  Middleton, 
Fort  201.  As  to  the  punishment  of  leasing- 
making  sedition  and  blasphemy  in  Scotland, 
tee  6  Geo.  4,  c.  47. 


(w)  Then  Geo.  4&  1  Wm.  4,  c.  73,  s. 
1,  repeals  "  so  much  and  such  parts  of  this 
act  as  relate  to  the  sentence  of  banishment 
for  the  second  offence." 

(x)  Sec.  7.  60  Geo.  3,  and  1  Geo.  4, 
c.  8. 
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the  libel  in  the  possession  of  the  party,  or  of  any  other  person 
named  in  the  order  for  his  use.  (y) 

If  a  libel  imputes  to  a  man  a  triable  offence,  affidavits  of  its  Affidavits  in 
truth  cannot  be  given  in  evidence  in  mitigation  of  punishment  ™S^,^ 
But  if  a  libel  imports  to  be  founded  on  certain  newspaper  reports, 
affidavits  of  the  existence  of  such  newspaper  reports  are  admissible : 
and  in  such  case  affidavits  of  the  falsehood  of  such  reports  cannot 
be  received  in  aggravation.  A  libel  imported  to  be  founded  on  cer- 
tain newspaper  reports,  and  upon  the  foundation  of  those  reports 
charged  certain  troops  with  acts  of  murder:  after  conviction  the 
defendant  offered  affidavits  that  the  newspapers  did  contain  those 
reports,  and  also  other  affidavits  that  the  facts  were  true.  The 
former  affidavits  were  received,  because  they  explained  the  situa- 
tion in  which  the  defendant  stood  at  the  tune  he  wrote  the  libel, 
and  shewed  the  impression  under  which  he  wrote ;  but  the  latter 
were  rejected,  because  the  receiving  them  might  deprive  of  a  fair 
trial  persons  who  might  afterwards  be  tried  for  the  murders ;  and 
if  murders  were  committed,  the  proper  course  was  to  prosecute 
and  bring  to  a  fair  trial,  not  to  libel  and  create  an  unfair  preju- 
dice, (s) 

Where  an  indictment  for  a  libel  on  the  governor  of  a  parish  work-  Cuts, 
house  was  preferred  by  the  direction,  and  carried  on  at  the  expense, 
of  the  select  vestry  of  the  parish,  and  the  defendant  having  removed 
it  into  the  King's  Bench  by  certiorari  was  convicted,  it  was  held  that 
the  party  libelled  was  not  the  "  party  grieved  "  within  the  5  &  6 
Wm.  &  M.  c  11,  s.  3,  and,  therefore,  was  not  entitled  to  costs,  (a) 

(y)  See  sec,  1,  2,  and  alto  sec.  3,  as  to  in  Scotland  is  not  to  be  altered. 

Scotland.    Sec.  8  and  9  provide  for  the  (*)  Rex  v.  Burdett,  4  B.  &  A.  S14. 

limitation  of  actions  brought  for  anything  (a)  Rex  v.  Dewhurst,  5  B.  &  Ad.  406. 

done  in  the  execution  of  the  act    By  s.  10  See  Reg.  v.  Hawdon,  3  P.  &  D.  44. 
the  punishment  of  persons  convicted  of  libel 
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OF  RIOT8,  BOUTB,  AMD  UNLAWFUL   AfflBMBTJKH. 

The  distinction  between  these  offences  appears  to  be,  that  a  riot 
c  ;    is  a  tumultuous  meeting  of  persons  upon  some  purpose  which  they 
actually  execute  with  violence ;  argglis  a  similar  meeting  upon  a 
i>2 >  purpose  which,  if  executed,  wouj^make  them  rioters,  and  which 
they  actually  make  amotion  OTexecute  ;  and  an  unlawful  assembly 
(S)   is  a  mere  assembly  of  persons  upon  a  purpose  which,  if  executed/ 
would  make  them  rioters,  bujyjjjigh  they  do  not  execute*  nor  maJce^ 
gnu  motion  to  execute,  (a)    These  offences  may  be  treated  of  more 
at  large  in  the  order  in  which  they  have  been  mentioned. 
Of  a  riot       I      L  A  riot  is  described  to   be  a   tumultuous  disturbance  of  the 
peace  by  three  persons  or  more*  assembling  together  of  their  own  1 
authority,  with  an  intent^mutually  to  assist   one  another   against! 
any  who  shall  oppose  them  in  the  execution  of  some  enterpnze  jjf 
a  private  nature,  and  afterwards  actually  executing  the  same,  in  a 
violent  and  turbulent  manner,  to  the  terror  of  the  people,  whether' 
the  act  intended  were  of  itself  lawful  or  unlawful  (6) 
Where  the  law'      In  some  cases,  in  which  the  law  authorizes  force,  it  is  not  only 
authorizes         lawful,  but  also  commendable,  to  make  use  of  it ;  as  for  a  sheriff 
sembiing  will     or  constable,  or  perhaps  even  tor  a  private  person,  to  assemble  a 
not  be  riotous,    competent  number  of  people  in  order  with  force  to  suppress  rebels, 
or  enemies,  or  rioters ;  and  afterwards  with  such  force  actually  to 
suppress  them ;  or  for  a  justice  of  peace,  who  has  a  just  cause  to 
fear  a  violent  resistance,  to  raise  \5T posse,  in  order  to  remove  a 
force  in  making  an  entiy  into,  or  detaining  of,  lands.     Also  it 
seems  to  be  the  duty  of  a  sheriff,  or  other  minister  of  justice,  hav- 
ing the  execution  of  the  king's  write,  and  being  resisted  in  en- 
deavouring to  execute  them,  to  raise  such  a  power  as  may  effectually 
enable  them  to  overpower  any  such  resistance ;  yet  it  is  said  not 
to  be  lawful  for  them  to  raise  a  force  for  the  execution  of  a  civil 


(a)  1  Hawk.  P.  C.  e.  65,  8.  1,  8,  9. 
3  Inst  176.    4  Blac.  Com.  146. 

(6)  1  Hawk.  P.  C.  a  65,  s.  1.  Three 
pertotu  or  more  is  the  correct  description  of 
the  number  of  persons  necessary  to  consti- 
tute a  riotous  meeting ;  but  it  should  be 
observed,  that  in  Hawkins  (c.  65,  s.  2,  5, 
7)  the  words  "  more  than  three  persons" 
are  three  times  oyer  inserted  instead  of 
"  three  persons  or  more ;"  which  in  Burn's 
Just,  tit  Riot,  sec.  1,  is  remarked  as  an  in- 
stance that,  in  a  variety  of  matter,  it  is 
impossible  for  the  mind  of  man  to  be  always 
equally  attentive.  The  description  of  riot 
stated  in  the  text,  and  taken  from  the  work 
of  Mr.  Serjeant  Hawkins,  is  submitted  as 


that  which  would  probably  be  deemed  most 
correct  at  the  present  time.  It  should  be 
observed,  however,  that  riot  has  been  des- 
cribed differently  by  high  authority.  In 
Reg.  v.  Soley  and  others,  11  Mod.  116, 
Holt,  C.  J.,  said,  "  The  books  are  obscure 
in  the  definition  of  riots.  I  take  H,  it  is  not 
necessary  to  say  they  assembled  for  that 
purpose,  but  there  must  be  an  unlawful 
assembly;  and  as  to  what  act  will  make 
a  riot,  or  trespass,  such  an  act  as  will  make  a 
trespass  will  make  a  riot  If  a  number  of 
men  assemble  with  arms,  in  terivrtmpomtU, 
though  no  act  i*  done,  it  is  a  riot  If  three 
come  out  ot  an  ale-nouse,  and  ge  aimed,  it 
is  a  riot" 
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process,  unless  they  find  a  resistance ;  and  it  is  certain  that  they 
are  highly  punishable  for  using  any  needless  outrage  or  violence,  (c) 

It  seems  to  be  agreed,  that  the  injury  or  grievance  complained  How  far  the 
o£  and  intended  to  be  revenged  or  remedied  bj^ariotous^  assembly A  jJjj^JJJJ1  ** 
must  relate  to  some   private  quarrel   only ;   as   the  inclosing  od^ure. 
lands  in  which  the  inhabitants  of  a  town  claim  a  right  of  common, 'l 
or  gaining  the  possession  of  tenements  the  tide  whereof  is  in  dis- 
pute, or  such  like  matters  relating  to  the  interests  or  disputes  of 
particular  persons,  in  no  way  concerning  the  public     For  the  pro- 
ceedings of  a  riotous  assembly  on  a  public  or  general  account,  as 
to  redress  grievances,  pull  down  all  inclosures.  or  to  reform  reli- 
gion, and  also  resisting  the  king's  forces,  if  sent  to  keep  the  peace, 
may  amount  to  overt  acts  of  high  treason  by  levying  war  against 
the  King,  (d) 

It  seems  to  be  clearly  agreed,  that  in  every  riot  there  must  be 
some  such  circumstances  either  of  actual  force  or  violence,  or  at 
least   of  an  apparent  tendency  thereto,    as   are  naturally  apt  to 


At  to  the 
degree  of 
violence  or 
terror. 


slnEe  a  tenor  into  the  people ;  as  theshew  of  armour,  threatening 
speeches,  or  turbulent  gestures;    for  every  such  offence  must  be 
laid  to  be  done  in  terrorem  vovuUTJe)    But  it  is  not  necessary,  m 
order  to  constitute  this  crime,  that  personal  violence  should  nave' 
been  committed.  (J)  " 

Upon  these  principles,  assemblies  at  wakes,  or  other  festival  times, 
or  meetings  for  the  exercise  of  common  sports  or  diversions,  as 
bull-baiting,  wrestling,  and  such  like,  are  not  riotous,  (g)    And  upon 
the  same  ground  also  it  seems  to  follow  that  it  is  possible  for  three 
persons  or  more  to  assemble  together  with  an  intention  to  exe- 
cute a  wrongful  act,  and  also  actually  to  perform  their  intended 
enterprize,  without  being  rioters ;  as  if  a  man  assemble  a  number 
of  persons  to  carry  away  a  piece  of  timber  or  other  thing  to  which 
he  claims  a  right,  and  which  cannot  be  carried  away  without  a 
number  of  persons,  this  will  not  ot  itself  be  a  hot,  if  the  number  of 
persons  are  not  more  than  are  necessary  for  the  purpose;  and  if     *-jl .  L^  ML L**^**. 
there  are  no  threatening  words  used,  nor  any  other  disturbance  of    cm^^J  /.  ^ 
the  peace ;  even  though  another  man  has  better  right  to  the  thing    Jj^  J  j^  f^  ^y 
carried  away,  and  the  act  therefore   is  wrong  and   unlawful.  (A)  4^*.  JM&Stj^ *{  &+* 
Much  more  may  any  person,  in  a  peaceable  manner,  assemble  a  fit  A^/Tjtkv  *  ±     ~ 

A*4w>  £4w    h**.* 


and  may  also  enter  into  another  man's  ground  for  the  purpose. 


0)  1  Hawk.  P.  C.  c,  65,  s.  2.  19  Vin. 
Abr.  tit.  Riots,  Jp.  (A)  4. 

(d)  4  Blac.  Com.  147.  1  Hawk.  P.  C.  c 
65,  s.  6. 

(«)  1  Hawk.  P.  C.  c.  65,  s.  5 

(/)  Per  Mansfield,  C.  J.,  in  Clifford  v. 
Brandon,  2  Campb.  369. 

(c)  1  Hawk.  P.  C.  c  66,  a.  5.  But  see 
in  2  Chit.  Crim.  L.  494,  an  indictment  said 
to  have  been  drawn  in  the  year  1797,  by  a 
very  eminent  pleader  for  the  purpose  of 
suppressing  an  ancient  custom  of  kicking 
about  foot-balls  on  a  Shrove  Tuesday,  at 
Kingston-upon- Thames.  The  first  count 
is  for  riotously  kicking  about  a  foot-ball  in 
the  town  of  Kingston  j  and  the  second,  for 


a  common  nuisance  in  kicking  about  a  foot- 
ball in  the  said  town.  And  in  Sir  Antony 
Ashley's  case,  1  Roll  R.  109.  Coke, 
C.  J.,  said,  that  the  *tage-player$  might  be 
indicted  for  a  riot  and  unlawful  assembly ; 
and  see  Dalt  Just.  c.  136  (citing  Roll.  R.) 
that  if  such  players  by  their  shews  occasion 
an  extraordinary  ana  unusual  concourse  of 
people  to  see  them  act  their  tricks,  this  is 
an  unlawful  assembly  and  riot,  for  which 
they  may  be  indicted  and  fined.  19  Yin. 
Abr.  tit  JRtctff,  fa.  (A)  8. 

(A)  1  Hawk.  P.  C.  c  65,  s.  5.  Reg.  v. 
Soley,  U  Mod.  117.  Dalt  &  137.  Burn's 
Just  tit  Ato,  s.  1. 
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Thus  where,  a  man  having  erected  a  wear  across  a  common  navi- 
gable river,  divers  persons  assembled  with  spades  and  other  instru- 
ments necessary  for  removing  it,  and  dug  a  trench  in  the  land  of 
the  man  who  made  the  wear  in  order  to  turn  the  water  and  the 
better  to  remove  it,  and  thus  removed  the  nuisance,  it  was  holden 
not  to  be  a  forcible  entry  nor  a  riot  (i) 

But  if  there  be  violence  and  tumult,  it  has  been  generally  holden  II 
not  to  make  any  difference  whether  the  act  intended  to  be  done  by  V 
the  persons  assembled  be  of  itself  lawful  or  unlawful ;  from  whence  j| 
^=r/ not  material  ~  \\  it  follows  that  if  three  or  more  persons  assist  a  man  to  make  aforH 
jSn?*"  ^k  there  be      l\  cible  entry  into  lands  to  which  one  of  them  has  a  good  right  of 


.     ,    ,   The  legality  or 
^  >  ^illegality  of 
/f*%ftltm  .the  act  intend- 
jl     /j~   ed  to  be  done 


it  follows  that  if  three  or  more  persons  assist  a  man  to  make  afor>j| 
..  cible  entry  into  lands  to  which  one  of  them  has  a  good  right  or 
.^/JZtJmttir  entry ;  or  if  the  like  number,  in  a  violent  and  tumultuous  manners 

*U^<>*-  tj£*j£k~-ti=  l°*n  toSe^xeT  ***  removing  a  nuisance  or  other  thing,  which  may  be 
' Kr±    i/  JL  u^h  kwfally  done  ^  a  peaceable  manner,  they  are  as  properly  rioters  as 

4_      a r  ^ZZl ^  *°e  act  i^™^  to  ^  done  °y  them  were  ever  so  unlawful,  (A) 

f  ^=^f^  "^  And  if  in  removing  a  nuisance  the  persons  assembled  use  any  threat- 
^f  ^*^F*~  C~  fpi ^  words  (such  as,  they  will  do  it  though  they  die  for  it,  or  the 
{£  *pr  f^*  -^y  like,)  or  in" any  other  way  behave  in  apparent  disturbance  of  the 
*?*'*■  **-  £-  tosii+ifyeace,  it  seems  to  be  a  riot.  (I) 

i-  Jdg  How  far  tho  11  -But  the  violence  and  tumult  must  in  some  degree  be  pre- 
iAf  Z-~  violence  and  ((meditated.  For  it'  a  number  of  persons,  being  met  together  at  a 
T        5£S    flfi^SS*  or  any  other  lawful  or  innocent  occasion/Happen  on 

a  sudden  quarrel  to  fall  together  by  the  ears,  it  seems  to  be  agreed 
that  they  are  not  guilty  of  a  riot,  but  only  of  a  «mjhfen  affirqy.  of 
which  none  are  guilty  but  those  who  actually  engage  in  it,  because 
the  design  of  their  meeting  was  innocent  and  lawful,  and  the  sub- 
sequent breach  of  the  peace  happened  unexpectedly,  without  any 


premedi- 
tated. 


Though*, 
parties  assem- 
bled in  the 
first  instance 


though  the  audience  in  a  public  theatre  have  a  right  to  express 
the  feelings  excited  at  the  moment  by  the  performance,  and  in 
this  manner  to  applaud  or  to  hiss  any  piece  which  is  repre- 
sented, or  any  performer  who  exhibits  nimself  on  the  stage;  yet 
if  a  number  of  persons,  having  come  to  the  theatre  with  a  pre- 
determined purpose  of  interrupting  the  performance,  for  this  pu^ 
pose  make  a  great  noise  and  disturbance,  so  as  to  render  the 
actors  entirely  inaudible,  though  without  offering  personal  violence 
to  any  individual,  or  doing  any  injury  to  the  house,  they  are  guilty 
pf  a  ry>L  (n\ 

Even  though  the  parties  may  have  assembled  for  an  innocent 
purpose  in  the  first  instance,  yet  if  they  afterwards,  upon  a  dis-^ 
pute  happening  to  arise  amongst  them,  form  themselves  into  parties, 


Jft 


(0  Dalt  c.  137.  Burn,  tit  Riot,  s.  1. 
1  Hawk.  P.  C.  c.  65,  s.  7.  The  law 
not  suffer  persons  to  seek  redress 
of  their  private  grievances  by  such  danger- 
ous disturbances  of  the  public  peace ;  but 
the  justice  of  the  quarrel  in  which  such  an 
assembly  may  have  been  engaged  will  be 
considered  as  a  great  mitigation  of  the 
offence.  And  Per  Cur.  in  12  Mod.  648. 
Anon.,  if  one  goes  to  assert  his  right  with 
fore*  <w3  eiotoice,  he  may__be  guilty  ofa 

riot.  """ 

(7)  Dalt  c.  137.    Burn's  Just  tit  Riot, 


s.  1,  where  it  is  said,  that  if  there  is  cause 
to  remove  any  such  nuisance,  or  to  do  any 
like  act,  it  is  safest  not  to  assemble  any 
multitude  of  people,  but  only  to  send  one 
or  two  persons,  or  if  a  greater  number,  yet 
no  more  than  are  needful,  and  only  with 
meet  tools,  in  order  to  remove  it ;  and  that 
such  persons  tend  their  business  only, 
without  disturbance  of  the  peace,  or  threat- 
ening speeches. 

[m)  1  Hawk.  P.  C.  c  65,  s.  3. 

Jn)  Clifford  v.  Brandon,  2  Campb.  358. 
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uwo- 


Trith  promises  of  mutual  assistance,  and  then  make  an  affray,  it  is  for  an  i 
said  that  they  are  guilty  of  a  riot,  because  upon  their  confederating  J?**  purp2Sr. 
together  with  an  intention  to  break  the  peace,  they  may  as  pro-  wards  be 
perly  be  said  to  be  assembled  together  for  that  purpose  from  the  guilty  of  a  riot. 
time  of  such  confederacy,  as  if  their  first  coming  had  been  on  such 
a  design ;  and  it  seems  to  be  dear  that  if,  in  an  assembly  of  persons 
met  together  on  any  lawful  occasion  whatsoever,  a  sudden  proposal 
should  be  started  of  going  together  in  a  body  to  pull  down  a  house, 
or  inclosure,  or  to  do  any  other  act  of  violence,  to  the  disturbance  of 
the  public  peace,  and  such  motion  be  agreed  to,  and  executed  ac- 
cordingly, the  persons  concerned  cannot  but  be  rioters;  because 
their  associating  themselves  together,  for  such  a  new  purpose,  is  in 
no  way  extenuated  by  their  having  met  at  first  upon  another,  (o) 

If  any  person,  seeing  others  actually  pnpyflpd  in  a  riot,  jcjng.  Any  person 
himself  to  them  and  assists  them  therein,  he  is  as  much  a  rioter  as  JdJJJ* .J^* m 
if  he  had  at  first  assembled  with  them  for  the  same  purpose,  inacK  rioter;  all  are 
much  as  he  has  no  pretence  that  he  came  innocently  into  the  com-  principals, 
pany,  but  appears  to  have  joined  himself  to  them  with  an  intention 
of  seconding  them  in  the  execution  of  their  unlawful  enterprise : 
and  it  would  be  endless,  as  well  as  superfluous,  to  examine  whether 
every  particular  person  engaged  in  a  riot  were  in  truth  one  of  the 
first  assembly,  or  actually  had  a  previous  knowledge  of  the  design,  (p) 
And  the  law  is  that  if  any  person  encourages,  .or  promotes,  or  takes 
part  in  riots,  whether  by  words,  signs,  or  gestures,  or  by  wearing  t£e 
badge  or  ensign  of  the  rioters,  he  is  himself  to  be  considered  a  rioter ; 
for  in  this  case  all  are  principals,  (q)  It  has  been  ruled,  however, 
that  if  three  or  more,  being  lawfully  assembled,  quarrel,  and  the 
party  fall  on  one  of  their  own  company,  this  is  no  not;  but  that  if 
it  be  on  a  stranger,  the  very  moment  the  quarrel  begins,  they  begin 
to  be  an  unlawful  assembly,  and  their  concurrence  is  evidence  of  an 
evil  intention  in  them  that  concur,  so  that  it  is  a  riot  in  them  that 
act,  and  in  no  more,  (r)  The  inciting  persons  to  assemble  in  a  riot- 
ous manner  appears  also  to  have  been  considered  as  an  indictable 
offence,  (s) 

oncerning  some  acts  done  in  a  tumultuous  and  riotous  manner,  7  &  a  Geo.  4, 
especial  provision  is  made  by  particular  statutes.     The  statute  7  &  8  c  30,  a.  8, 
Geo.  4,  c.  30,  s.  8,  enacts,  "  that  if  any  persons,  riotously  and  tu-  J?j^  *£?* 
multuously  assembled  together  to  the  disturbance  of  the  public  peace,  church!  cha- 
shall  unlawfully  and  with  force  demolish,  pull  down,  gr  destroy,  py  pel,  house,  or 
begin  to  demolish,  pull  down,  or  clestrovy any  church  or  chapel?  or  f,!!?^1™    c/' 

U)  ''a^cbapeffor  the  religious  worship  of  persoL,  dWnfa  gtg  ffitaSl 
united  church  of  England  and  Ireland,  duly  registered  or  recorded,*  •»*/  mtnufac. 

tfj  @r%xiy  house,  stable,  coach-house,  out-house,  warehouse,  office,  shop,  toryormme- 
mill,  malt-house,  hop  oast,  barn,  or  granary,^br  any  building  or  erec-    c<»  J 
tion  used  in  carrying  on  any  trade  or  manufacture, jg  any  branch 
thereolTflrManv  machinery,  whether  fixed  or  moveable? prepared  for 

'  J  or  employed  in  any  manufacture,  or  in  any  branch  thereof,'5or^any  <j6f 

(o)  1  Hawk.  P.  C.  c.  05,  a.  3.  (*)  See  a  precedent,  Cro.  Circ.  Comp. 

(p)  Id.  ibid.  420  (8th  ed.),  the  fint  count  of  which  ia 

(o)  By  Mansfield,  C.  J.,  in  Clifford  e.  for  inciting  persons  to  assemble,  and  that  in 

Brandon,  2  Campb.  370.     And  see  Rex  v.  consequence  of  such  incitement  they  did 

Royce,  4  Burr.  2073,  and  the  second  and  so  ;  and  the  second  count  states  the  incit- 

thiro  resolutions  in  the  Siesinghurst  house  ing,  and  omits  the  assembling  in  conse- 

case,  1  Hale,  463.  quence  of  it.    See  a  similar  precedent  in  2 

(r)  19  Vin.  Abr.  tit  Riots,  £c.  (A)  15,  Chit  Crim.  L.  50b,  and  the  principles 

Reg.  e.  Ellis,  2  Salk.  595.  stated,  ante,  p.  46,  et  *q. 


If  rioters  desist 
from  demolish- 
ing of  their 
own  accord 
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steam  engine!  or  other  engine  for  sinking,  draining,  or  ^working  any 
mine,  or  any  staith,  building,  or  erection  used  in  conducting  the 
business  of  any  mine,  or  any  bridge,  waggon-way,  or  trunk  for  con- 
veying minerals  from  any  mine,  every  such  offender  shall  be  guilty 
of  felony*  and,  being  convicted  thereof  shall  suffer  death  as  a  felon.' 

By  s.  26,  "in  the  case  of  every  felony  punishable  under  this  act, 
every  principal  in  the  second  degree,  and  every  accessory  before  the 
feet,  shall  be  punishable  with  death  or  otherwise,  in  the  same  manner 
as  the  principal  in  the  first  degree  is  by  this  act  punishable ;  and 
every  accessory  after  the  feet  to  any  felony  punishable  under  this  act 
shall,  on  conviction,  be  liable  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years." 

If  rioters,  after  proceeding  a  certain  length,  leave  off  of  their  own  | 
accord  before  the  act  of  demolition  be  completed,  that  is  evidence 
from  which  a  jury  may  infer  that  they  did  not  intend  to  demolish 

that  is  evidcncc{(  ^e  house. 

that  they  did  A  party  of  rioters  came  to  a  house  about  midnight,  and  in  a  riot- 
destroy  "the*  ous  manner  burst  open  the  door,  broke  some  of  the  furniture,  all  the 
house.  windows,  and  one  of  the  window  frames,  and  then  went  away,  there 

being  nothing  to  hinder  them  from  doing  more  damage ;  it  was  held 
that  although  the  breaking  and  damage  done  was  a  sufficient  begin- 
ning to  demolish  the  house,  yet  unless  the  jury  were  satisfied  that 
the  ultimate  object  was  to  destroy  the  house,  and  that,  if  they  had 
carried  their  intentions  into  full  effect,  they  would,  in  point  of  feet, 
have  demolished  it,  it  was  not  a  beginning  to  demolish  within  the 
act  (t)  So  where  a  mob  pursued  a  person  to  a  public  house,  where  he 
took  refuge,  and  the  doors  and  windows  were  all  secured,  and  the 
mob  demanded  that  he  should  be  given  up  to  them,  or  they  would 
pull  the  house  down,  and  the  front  door  and  lower  windows  were 
beaten  in,  and  the  shutters  and  frames  of  some  of  them  much  broken, 
and  part  of  the  mob  entered  the  house  and  did  much  damage  to  the 
furniture,  but  in  about  twenty  minutes,  being  unable  to  find  the 
person  who  had  there  taken  refuge,  and  a  rumour  being  spread  that 
the  mayor  was  coming,  they  went  away ;  it  was  held  that  this  offence 
was  not  within  the  act ;  for  the  persons  committing  the  outrage  must 
have  the  intention  of  destroying  the  house,  before  they  can  be 
charged  with  a  felonious  beginning  to  demolish,  and  here  they  had 
no  such  intention,  but  their  intention  was  to  get  possession  of  the 
person  who  had  entered  the  house.  («) 
But  if  they  are  it  But  if  rioters  are  interrupted  in  the  work  of  demolition  by 
interrupted,the  the  police  or  any  other  force,  that  is  evidence  to  show  that 
tbsyo^intend  '^ey  were  compelled  to  desist  from  that  which  they  had  de- 
to  destroy  the  (feigned,  and  it  is  for  the  jury  to  infer  that  they  had  begun  to 

house. 


ed,  and  it  is  for  the  jury  to  infer  that  they 
deqioliah  within  the  metaling  of  the  act  A  party  of  coal  whip-j 
pers  having  a  feeling  of  ill  will  to  a  coal  lumper,  who  paid  less  than 
the  usual  wages,  created  a  mob,  riotously  went  to  the  house  where 
he  kept  his  pay  table,  cried  out  that  they  would  murder  him,  threw 
stones,  brickbats,  &c,  broke  windows  and  partitions,  and  threw  down 
part  of  a  wall  in  a  yard,  and  continued,  after  his  escape,  throwing 
stones  at  the  house,  till  they  were  compelled  to  desist  by  the  threats 
of  the  police ;  it  was  held  that  this  case  was  distinguishable  from 

(0  Rex  v.  Thomas,  MS.  C.  S.  G.  and  («)  Rex  «.  Price,  5  C.  &  P.  510,  Tindal, 

4  C.  &  P.  237,  Littledale,  J.   See  also      C.  J. 
Reg .  «.  Howell,  9  C.  &  P.  437. 
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JL  v.  Thoma*>  because  the  mob  did  not  leave  off  voluntarily,  but 
after  the  threats  of  the  police,  and  that  they  might  be  convicted  of 
beginning  to  demolish  the  house,  though  their  principal  object  was 
to  injure  the  lumper,  provided  it  was  also  their  object  to  demolish 
the  house,  (x)  Tne  beginning  to  pull  down  means  not  simply  uteri  The  beginning 
molition  of  a  part,  but  a  part  with  an  Stent  to  demolish  the  whole J|  to  pull  down 
The  prisoners  were  Indicted  for  beginning  to  demolish  a  buildingl  {J^^1^ 
used  in  carrying  on  a  trade.  It  appeared  that  they  began  by  molishthe 
breaking  the  windows  and  doors,  and  having  afterwards  entered  the  whole  house 
house,  they  set  fire  to  the  furniture,  but  no  part  of  the  house  was 
burnt  Parke,  J.,  told  the  jury  "  the  beginning  to  pull  down,  means 
not  simplv  a  demolition  of  a  part,  but  a  part  with  an  intent 
to  demolish  the  whole.  It  is  for  you  to  say  if  the  prisoners 
meant  to  stop  where  they  did,  and  do  no  more;  because  if 
they  did,  they  are  not  guilty;  but  if  they  intended,  when 
they  broke  the  windows  and  doors,  to  go  farther,  and  destroy  the 
house,  then  they  are  guilty  of  a  capital  offence.  If  they  had  the  full 
means  of  going  farther,  and  were  not  interrupted,  but  left  off  of  their 
own  accord,  it  is  evidence  from  which  you  may  judge  that  they 
meant  the  work  of  demolition  to  stop  where  it  did.  If  you  think 
that  they  originally  came  there  without  intent  to  demolish,  and  the 
setting  fire  to  the  furniture  was  an  afterthought,  but  with  that  intent, 
then  you  must  acquit,  because  no  part  of  the  house  having  been 
burnt,  there  was  no  beginning  to  destroy  the  house.  If  they  came 
originally  without  such  intent,  but  had  afterwards  set  fire  to  the 
house,  then  the  offence  would  be  arson.  If  you  have  doubts  whether 
they  originally  came  with  a  purpose  to  demolish,  you  may  use  die 
setting  fire  to  the  furniture  under  such  circumstances,  and  in  such 
manner,  as  that  the  necessary  consequence,  if  not  for  timely  inter- 
ference, would  have  been  the  burning  of  the  house,  as  evidence  to 
shew  that  they  had  such  intent,  although  they  began  to  demolish  in 
another  manner."  (y) 

If  a  person  forms  part  of  a  riotous  assembly  at  the  time  the  act  of 
demolition  commences,  or  if  he  wilfully  joins  such  riotous  assembly, 
so  as  to  co-operate  with  them  whilst  the  act  of  demolition  is  going  on^ 
and  before  it  is  completed,  in  either  case  he  comes  within  the  de- 
scription oi1  the  ottence,  although  he  may  not  have  assisted  with  his 
own  hand  in  the  demolition  of  the  building,  (z) 

In  order  to  prove  that  there  was  a  beginning  to  demolish  the 
house,  it  must  pe  proved  that  some  part  of  tEe  freehold  was  3!> 
atroved :  it  is  not  therefore  sufficient  to  proveTBat  the  window-shut- 
JejBjtvere  demolished,  (a) 

Although  setting  fire  to  a  house  is  a  substantive  felony,  yet  if  fire 
is  made  the  means  of  attempting  to  destroy  a  house,  it  is  as  much  a 
beginning  to  demolish  as  if  any  other  mode  of  destruction  were  re- 
sorted to.  (6) 

The  33  Geo.  3.  c.  67,  s.  1.  reciting  that  seamen,  keelmen,  &c,  33  G.  3,  c.  67, 
had  of  late  assembled  themselves  in  great  numbers,  and  had  com-  *•  *■  Seamen, 
mitted  many  acts  of  violence ;  and  that  such  practices,  if  continued,  ^mbieTwho 
might  occasion  great  loss  and  damage  to  individuals,  and  injure  the  shall  forcibly 

( x )  Rex  v.  Batt,  6  C.  &  P.  329,  Gurney,  B.  Commission,  5  C.  &  P,  265,  note. 
( y  )    Ashton's    case,    1    Lewin,    296,  (a)  Reg.  v.  Howell,  9  C.  &  P.   437, 

Parke,  J.  Littledale,  J. 
(z)  Per  Tindal,  C.  J.,  Bristol  Special  (*)  Ibid. 
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trade  and  navigation  of  the  kingdom,  enacts,  "  that  if  any  seamen, 
keelmen,  casters,  ship-carpenters,  or  other  persons,  riotously  assem- 
bled together  to  the  number  of  three  or  more,  shall  unlawfully  and 
with  force  prevent,  hinder,  or  obstruct,  the  loading  or  unloading,  or 
the  sailing  or  navigating,  of  any  ship,  keel,  or  other  vessel,  or  shall 
unlawfully  and  with  force  board  any  ship,  keel,  or  other  vessel,  with 
intent  to  prevent,  hinder,  or  obstruct,  the  loading  or  unloading,  or 
the  sailing  or  navigating  of  such  ship,  keel,  or  other  vessel,  every 
seaman  keelman,  caster,  ship-carpenter,  and  other  person,"  (being 
lawfully  convicted  of  any  of  the  offences  aforesaid  upon  any  indict- 
ment found  in  any  court  of  oyer  and  terminer,  or  general  or  Quarter 
sessions  of  the  peace  for  the  county,  division,  district,  &c,  wherein 
the  offence  was  committed)  shall  be  committed  either  to  the  com- 
mon gaol  or  to  the  house  of  correction  for  the  same  county,  &c, 
there  to  continue  and  to  be  kept  to  hard  labour  for  any  term  not 
exceeding  twelve  calendar  months,  nor  less  than  six  calendar  months. 
The  fourth  section  provides,  that  the  act  shall  not  extend  to  any 
act,  deed,  &c,  done  in  the  service  or  by  the  authority  of  his  Ma- 
jesty. The  seventh  section  enacts,  that  offences  committed  on  the 
nigh  seas  shall  be  triable  in  any  session  of  oyer  and  terminer,  &&, 
for  the  trial  of  offences  committed  on  the  high  seas  within  the  juris- 
diction of  the  Admiralty.  And  by  the  eighth  section  it  is  provided, 
that  no  person  shall  be  prosecuted  by  virtue  of  the  act  tor  any  of 
the  offences  therein  mentioned,  unless  such  prosecution  be  com- 
menced within  twelve  calendar  months  after  the  offence  com- 
mitted, (c) 

Women  are  punishable  as  rioters ;  but  infants  under  the  age  of 
discretion  are  not  (<f) 

TL  By  some  books  the  notion  Qfarag^ is  confined  to  such  assem- 
blies only  as  are  occasioned  by  some  grievance  common  to  all  the 
company;  as  the  enclosure  of  land  in  which  they  all  claim  a  right 
of  common,  &c.     But,  according  to  the  general  opinion,  it  seems  to 

I  be  a  disturbance  of  the  peace  by  persons  assembling  together  vgith| 
an  intention  to  do  a  thing,  which,  if  it  be  executed,  will  make  them 
rioters,  and  actually  making  a  motion  towards  the  execution  of  their 
purpose.  In  fact,  it  generally  agrees  in  all  the  particulars  with  a 
riot,  except  only  in  this,  that  it  piav  be  a  complete  offence  without 
the  execution  of  the  intended  enterprise,  (e)  And  it  seems,  hj  the 
recitals  in  several  statutes,  that  if  people  assemble  themselves,  and 
afterwards  proceed,  ride,  go  forth,  or  move  by  instigation  of  one  or 
several  conducting  them,  tEis  is  a  routj  inasmuch  afl  iheV  ffl<W5  all (f 
proceed  m  rout  and  number.  (/) 

III.  Anunlawful  assembly,  according  to  the  common  opinion,  is 

a distarDanc^oTTne  peace  l>y  persons  barely  assembling  together 

with  an  intention  to  do  a  thing  which,  if  it  were  executed,  would 

make  them  rioters,  fru,^  neither  actually  executing  it  nor  making  a 

[motion  towards  its  execution.     Mr.  Serjeant  Hawkins,  however, 

"thinks  this  much  too  narrow  an  opinion ;  and  that  anv  meeting  of 


(c)  This  statute  was  at  first  only  tempo- 
rary, but  was  made  perpetual  by  41  Geo.  3, 
e.  19. 

(d)  1  Hawk.  P.  C  e.  65,  s.  14.  Ante,  2, 
et  ttq.  and  20.  But  an  infant  above  the 
age  of  discretion  is  punishable ;  and, 
though  under  the  age  of  eighteen,  need  not 


appear  by  guardian,  but  may  appear  by 
attorney.  Reg.  v.  Tanner,  2  Lord  Raym. 
1284. 

(«)  1  Hawk.  P.  C.  c.  65,  s.  8. 

(/ )  19  Vin.  Abr.  tit  Riots,  *e.  (A)  2, 
referring  to  18  Ed.  3,  c.  1,  13  Hen.  4,  c. 
nit.,  and  2  Hen.  5,  c.  8. 
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peat  numbers  of  people  with  such  circumstances  of  terror  as  cannot 
but  endanger  the  public  peace,  and  raise  fears  and  jealousies  among 
the  King's  subjects,  seems  properly  to  be  called  an  unlawful  assem- 
bly. As  where  great  numbers  complaining  of  a  common  grievance 
meet  together,  armed  in  a  warlike  mftpngr.  in  order  to  consult  to- 
gether concerning  the  most  proper  means  for  the  recovery  of  their 
interests :  for  no  one  can  foresee  what  may  be  the  event  of  such  an 
assembly,  (g)  So  in  recent  cases  it  has  been  ruled  that  an  assembly 
of  pjeat  numbers  of  persons,  which  from  its  general  appearance  and 
accompanying  circumstances  is  calculated  to  excite  terror,  alarm,  and 
consternation,  is  generally  criminal  and  unlawful,  (A)  And  it  has 
been  well  laid  down  by  a  very  learned  judge,  that  "  any  meeting 
assembled  under  such  circumstances  as,  according  to  the  opinion  of 
rational  and  firm  men  are  likely  to  produce  danger  to  the  tranquil- 
lity and  peace  of  the  neighbourhood,  is  an  unlawful  assembly :  and 


rhboi 
in  viewing  this  question,  the  jury  should  take  into  their  consider- 
ation the  way  in  which  the  meetings  were  held,  the  hour  at  which 
™"ey  met  and  the  language  used  by  the  persons  assembled,  and  by 
those  who  addressed  them:  andjhen  consider  whether  firm  and 
rational  men,  having  their  famiuesamiTropertv  there,  would  have 
reasonablegrounq  to  fear  a  breach  oT  the  peace,  as  the  alarm  must 
not  be  merely  such  as  would  frighten  any  foolish  or  timid  person, 

m  persons  of  reasonable  firmness  and 
rho  join  an  assembly  of  this  kind,  dis-  i 
ect  and  the  alarm  and  consternation  which  I 

to  l 


I  not  oe  merely  sucn  as  would  mgnten  any  ioonsn  or  umia  person, 
but  must  be  such  as  would  alarm  persons  of  reasonable  firmness  and 
courage.9'  (*)  And  all  persons  who  join  an  assembly  of  this  kind,  dis- 

^    itajHBbahl    *  *"  '  A    A J ^  "  -irr 


are 


y  to  ensue,  and  all  who  give  countenance  an 
it,  are  criminal  parties,  (j) 

The  difference  between  a  riot  and  unlawful  assembly  is  this :  If 
the  parties  assemble  in  a  tumultuous  manner,  and  actually  execute 
their  purpose  with  violence,  it  is  a  riot :  but  if  they  merely  meet 
upon  a  purpose  which,  if  executed,  would  make  them  rioters,  and 


having  done  nothing,  tney  separate  without  carrying  their  purpose 
into  effect,  it  is  aQjaalajga^jfigfiB^y.  ijj) 

An  assembly  of  a  man's  friends  for  the  defence  of  his  person 
against  those  who  threaten  to  beat  him  if  he  go  to  such  a  market,  &c 
is  unlawfiiH  for  he  who  is  in  fear  of  such  insults  must  provide  for 
his  safety  by  demanding  the  surety  of  the  peace  against  the  persons 
by  whom  he  is  threatened,  and  not  make  use  of  such  violent  methods, 
which  cannot  but  be  attended  with  the  danger  of  raising  tumults 
and  disorders  to  the  disturbance  of  the  public  peace.  But  an  assem- 
bly of  a  man's  friends  in  his  own  house*  for  tne  defence  of  the  pos- 
session of  it  against  such  as  threaten  to  make  an  ^awfnl  entry,  or 
for  the  defence  of  his  person  against  such  as  threaten  ty  beat  him  in 
his  house,  is  indulged  by  law ;  for  a  man's  house  is  looked  upon  as 

(a)  1  Hawk.  P.  C.  c.  65,  s.  9.  There 
may  be  an  unlawful  assembly  if  the  people 
assemble  themselves  together  for  an  ill 
purpose  contra  pacem,  though  they  do 
nothing,  Br.  tit.  RioU,  pi.  4.  Lord  Coke 
speaks  of  an  unlawful  assembly  as  being 
when  three  or  more  assemble  themselves 
together  to  commit  a  riot  or  rout,  and  do 
not  do  it.    3  Inst  176. 

(A)  Per  Bayloy,  J.,  inRex  p.  Hunt  and 
others,    fork  spring  AJsnies,  1820;  and 

you  l 


Difference  be- 
tween an  un- 
lawful assem- 
bly and  a  riot. 


jfrh~Vl 


v7 


per  Holroyd,  J.,  in  Redford  v.  Birley, 
Lancaster  Spring  Assizes,  1822,  3  Stark. 
N  P  C.  76. 

\i)   Reg,  v.  Vincent.  9  C.  &  P.  91, 
Alderaoif^.     See  Reg,  v.  Aleale,  9  (J.  & 


77 
supra 


iLLittledale.  J. 

;  i"er  Holroyd,  J.,  Bedford  ©.  Birley, 


(i/)Per  Patteson,  J.    Rex  t>.  Birt,  5 
C.  &  P.  154. 
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Statutes. 


1  Geo.  1,  st  2, 

C.  5,  8.  1. 

Twelve  per- 
sons or  more 
unlawfully  as- 
sembled, and 
not  dispersing 
after  being 
commanded  by 
one  justice,  &c. 
by  proclama- 
tion ;  to  be 
adjudged  fe- 
lons. 


S.  2,  provides 
as  to  the 


his  castle,  (k)     He  is  not,  however,  to  arm  himself  and  assemble  his 
friends  in  defence  of  his  close.  (/) 

Anasaemhly  of  persons  to  witness  a  prize  fight  is 

ie,*and  everv  one  pre8ent  "*  <*>«*****"* 
ot« 


assembly,  ana  every  one  present  ana  countenancing  the  tightTs 
^qroTan  offence,  (m)  Where  sixteen  persons,  with  their  faces 
blackened,  met  at  a  house  at  night,  intending  to  go  out  for  the  pur- 
pose of  night  poaching,  Holroyd,  J.,  held,  that  it  was  impossible 
that  a  meeting  to  go  out  with  faces  thus  disguised,  at  night,  and 
under  such  circumstances,  could  be  other  than  an  unlawful  assem- 
bly. (») 

The  conspiring  of  several  persons  to  meet  together  for  the  purpose 
of  disturbing  the  peace  ana  tranquillity  of  the  realm,  of  exciting 
discontent  and  disaffection,  and  of  exciting  the  King's  subjects  to 
hatred  of  the  government  and  constitution,  may  be  prosecuted  by 
an  indictment  for  a  conspiracy,  (o) 

Unlawful  assemblies  and  seditious  meetings  having  in  many  in- 
stances  appeared  to  threaten  the  public  tranquillity  and  the  security 
of  the  government,  several  statutes  have  been  passed  for  the  purpose 
of  their  more  immediate  and  effectual  suppression^ 

.  w  many  rebellious  riots 

and  tumults  had  been  in  divers  parts  of  the  kingdom,  to  theTIE?"' 
turbance  of  the  public  peace  and  the  endangering  of  his  Majesty's 
person  and  government,  and  that  the  punishments  provided  by  the 
laws  then  in  being  were  not  adequate  to  such  heinous  offences ;  for 
the  preventing  and  suppressing  such  riots  and  tumults,  and  for  the 
more  speedy  and  effectual  punishing  the  offenders,  enacts,  "  that  if 
any  persons  to  the  number  of  twelve  or  more,  hpJng  ^nlftwfi^Hy.  riot- 
ously, and  tumultously  assembled  together,  to  the  disturbance  of 
^he  public  peace,  and  being  required  0£  comn^anded  by  any  one  or 
more  justice  or  justices  of  the  peace.  of"by  the  sheriff  of  the  county, 
or  his  under-shentfTor  by  the  mayor,  Bailiff  or  bailiffs,  or  other  head 
officer,  or  justice  of  the  peace  of  any  city  or  town  corporate,  where 
such  assembly  shall  be/by  prodaination  to  be  made  in  the  King's 
name,  in  the  form  hereinafter  directecITto  disperse  themselves,  and 
peaceably  to  depart  to  their  habitations  or  to  their  lawful  business, 
shall,  to  the  number  of  twelve  or  more  (notwithstanding  such  pro- 
clamation made)  unlawfully,  riotously^  and  tumultuously  remain  ^r 
continue  together  by  the  space  of  one  hour  after  such  command  or 
request  made  by  proclamation,  that  then  such  continuing  together 
to  the  number  of  twelve  or  more,  after  such  command  or  request 
made  by  proclamation,  shall  be  adjudged  felony  without  benefit  of 
clergy,  and  the  offenders  therein  shall  be  adjudged  felons,  and  shall 
suffer  death  as  in  case  of  felony  without  benefit  of  clergy."  (p) 

By  sec.  2,  the  justice  of  the  peace,  or  other  person  authorized  by 
the  act  to  make  the  proclamation,  shall,  among  the  said  rioters,  or 


(A)  1  Hawk.  P.  C.  c.  65,  s.  9,  10.  19 
Vin.  Abr.  tit.  Riot*,  8{c.  (A)  5,  6.  And 
by  Holt,  C.  J.t  in  Reg.  v.  Soley,  1 1  Mod. 
116,  though  a  man  may  ride  with  arms,  yet 
he  cannot  take  two  with  him  to  defend 
himself,  even  though  his  life  {jTthreatened  ; 
for  he  is  in  the  protection  of  the  lawTwhich 
is  sufficient  for  bis  defence. 

(/)  By  Heath,  J.,  Rex  t>.  the  Bishop  of 
Bangor,  Shrewsbury  Summer  Ass.  1796. 


(m)  Rex  v.  Baiingham,  2  C.  &  P.  234, 
Burrough,  J.  See  Kex  v.  Perkins,  4  C. 
&  P.  537,  per  Patteson,  J. 

(»)  Rex  v.  Brodribb,  6  C.  &  P.  571, 
awtey  p.  125. 

(o)  Rex  v.  Hunt  and  others,  3  B.  &  A. 
566. 

(/>)  See  post,  p,  276,  as  to  the  present 
punishment. 
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as  near  to  them  as  he  can  safely  come,  with  a  loud  voice  command,  form  of  the 
or  cause  to  be  commanded,  silence  to  be  while  proclamation  is  mak-  ?!S  j^i^' 

•  *a        i         i    11  i  i      •  i    i       -l  *    •  i  an<*  manner  in 

ing,  and  after  that  shall  openly  and  with  loud  voice  make,  or  cause  which  it  shall 
to  be  made,  proclamation  in  these  words,  or  like  in  effect : — "  Our  he  made. 
sovereign  lord  the  King  chaigeth  and  commandeth  all  persons  being 
assembled,  immediately  to  disperse  themselves,  and  peaceably  to  de- 
part to  their  habitations,  or  to  their  lawful  business,  upon  the  pains 
contained  in  the  act  made  in  the  first  year  of  King  George,  for 
preventing  tumults  and  riotous  assemblies.     God  save  the  King." 
And  every  justice,  sheriff,  &c,  within  the  limits  of  their  respective 
jurisdictions,  are  authorized  and  required,  on  notice  or  knowledge 
of  any  such  unlawful  assembly  of  twelve  or  more  persons,  to  resort 
to  the  place,  and  there  to  make  or  cause  such  proclamation  to  be 
made. 
By  sec  3,  if  the  persons  so  unlawfully,  riotously  and  tumultuously  Sec  3.  Per- 


assembled,  or  twelve  or  more  of  them,  after  such  proclamation,  shall  5J5 "°  d 
continue  together  and  not  disperse  themselves  within  one  hour,  that  disperamg00 
it  shall  be  lawful  for  every  justice,  sheriff,  or  under-sheriff  of  the  within  an  hour, 
county  where  such  assembly  shall  be,  and  for  every  constable  or  *°  j^F"®^ 
other  peace-officer  within  such  county,  and  for  every  mayor,  justice,  f^  a justice." 
sheriff  bailiff,  and  other  head  officer,  constable,  and  other  peace 
officer  of  any  city  or  town  where  such  assembly  shall  be,  and  for 
such  other  persons  as  shall  be  commanded  to  be  assisting  unto  any 
such  justice,  sheriff,  or  under-sheriff,  mayor,  bailiff,  or  other  head- 
officer  (whojrejdiereb^  to>  command  all  his  Majesty's 
subjects  of  age  and  ability  to  be  assisting  to  them  therein)  to  seize 
and  apprehend  such  persons  so  unlawfully,  riotously,  and  tumultu- 
ously continuing  together  after  proclamation  made ;  and  they  are 
thereby  required  so  to  da     And  that  they  shall  carry  the  person  so 
apprehended  before  one  or  more  of  his  Majesty's  justices  of  the 
peace  of  the  county  or  place  where  such  persons  shall  be  so  appre- 
hended, in  order  to  their  being  proceeded  against  according  to  law. 
And  the  section  also  enacts,  that  if  any  of  the  persons  so  assembled  And  if  they 
shall  happen  to  be  killed,  maimed,  or  hurt,  in  the  dispersing,  seizing,  make  *J»*- 
or  apprehending  them,  or  in  the  endeavour  to  do  so,  by  reason  of  goiiAiliing*" 
their  resisting,  then  every  such  justice,  &c,  constable,  or  other  them,  &c  are 
peace-officer,  and  all  persons  being  aiding  and  assisting  to  them,  indemnified, 
shall  be  free,  discharged,  and  indemnified  concerning  such  killing, 
maiming,  or  hurting. 

By  sec.  5,  "  if  any  person  or  persons  do,  or  shall,  with  force  and  8©c.5.   Pre- 
arpos,  wilfully  and  knowingly  oppose,  obstruct,  or  in  any  manner  ™iamation 
wilfully  and  knowingly  let,  hinder,  or  hurt,  any  person  or  persons  from  being 
that  shall  begin  to  proclaim,  or  go  to  proclaim,  according  to  the  madc»  felony- 
proclamation  nereby  directed  to  be  made,  whereby  such  proclama- 
tion shall  not  be  made,  that  then  every  such  opposing,  obstructing, 
letting,  hindering,  or  hurting,  such  person  or  persons,  so  beginning 
or  going  to  make  such  proclamation  as  aforesaid,  shall  be  adjudged 
felony  without  benefit  of  clergy ;  and  the  offenders  therein  shall  be 
adjudged  felons,  and  shall  suffer  death,  as  in  case  of  felony,  without 


benefit  of  clergy ;  and  that  also  every  such  person  or  persons  being  And?Jt™ol,8ao 
so  unlawfully,  riotously,  and  tumultuously  assembled,  to  the  number  J^™  the 
of  twelve,  as  aforesaid,  or  more,  to  whom  proclamation  should  or  clamation  is 


ought  to  have  been  made,  if  the  same  had  not  been  hindered,  as  hindered,  and 
aforesaid,  shall  likewise,  in  case  they  or  any  of  them,  to  the  number  ^nfowiTiour 

t2 
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felons.  of  twelve  or  more,  shall  continue  together,  and  not  disperse  them- 

selves within  one  hour  after  such  let  or  hindrance  so  made,  having 
knowledge  of  such  let  or  hindrance  so  made,  shall  be  adjudged  felons, 
and  shall  suffer  death  as  in  case  of  felony,  without  benefit  of  clergy."  (q) 
Prosecutions         By  sec  8,  no  person  shall  be  prosecuted  by  virtue  of  the  act  for 
mebceTin        any  offence  committed  contrary  to  it,  unless  the  prosecution  be 
twelve  months,  commenced  within  twelve  months  after  the  offence  committed,  (r) 

The  1  Vict  c.  yi,  recites,  sec.  1  &  5  of  this  act,  and  provides  that, 
after  the  1st  of  October,  1837,  any  person  convicted  of  any  of  the 
said  offences  shall  not  suffer  death,  but  be  liable  to  transportation  for 
life,  or  for  any  term  not  less  than  fifteen  years,  or  imprisonment, 
with  or  without  hard  labour,  in  the  common  gaol  or  house  of  cor- 
rection, for  any  term  not  exceeding  three  years,  and  solitary  confine- 
ment for  any  portion  or  portions  of  such  imprisonment,  or  of  such 
imprisonment  with  hard  labour,  not  exceeding  one  month  at  any 
one  time,  and  not  exceeding  three  months  in  any  one  year,  (s) 

The  1  Geo.  1,  st  2,  c.  5,  contains  no  provisions  as  to  principals 
in  the  second  degree,  or  accessories ;  there  may,  however,  be  such 
principals  and  accessories.  The  principals  in  the  second  degree  are 
within  the  terms  of  the  act,  and  punishable  as  principals  in  the  first 
decree ;  (t)  and  the  accessories  are  punishable  with  transportation 
for  seven  years,  or  imprisonment  for  not  exceeding  two  yean,  with 
or  without  hard  labour,  in  the  common  gaol  or  house  of  correction, 
and  they  may  be  ordered  to  be  kept  in  solitary  confinement  for  any 
portion  or  portions  of  such  imprisonment,  or  of  such  imprisonment 
with  hard  labour,  not  exceeding  one  month  at  a  time,  or  three 
months  in  the  space  of  one  year ;  and  if  males,  may  be  once,  twice, 
or  thrice  publicly  or  privately  whipped,  in  addition  to  such  impri- 
sonment, (u)  If  the  magistrate  omit  the  words  a  Qqfl  save  the 
King,"  the  proclamation  is  insuflJcTent,  (v)  If  an  indictment 
upon  sec.  1,  in  setting  out  the  proclamation,  omit  the  words 
"  of  the  reign  o£"  which  were  contained  in  the  proclamation 
read,  this  is  a  fatal  variance,  (w)  The  hour  is  to  be  computed 
from  the  first  reading  of  the  proclamation.  Where,  therefore,  a 
magistrate  read  the  proclamation  a  second  and  a  third  time  before 
an  hour  had  elapsed  from  the  time  of  his  reading  it  the  first  time, 
and  it  was  objected  that  the  second  and  third  readings  must  be  con- 
sidered as  new  warnings,  and  as  if  the  former  readings  were  aban- 
doned, it  was  held  that  the  second,  or  any  subsequent  reading  of 
the  proclamation,  did  not  at  all  do  away  with  the  effect  of  the  first  read- 
ing, and  that  the  hour  was  to  be  computed  from  the  time  of  the  first 
reading  of  the  proclamation,  (w) 

If  there  be  such  an  assembly  that  there  would  have  been  a_  riot,  if  1] 

the  parties  had  carried  their  purpose  into  eflect,  it  is  withm  the  act  (x)  II 

Upon  an  indictment  under  sec.  1,  it  was  not  proved  that  the 'J 

(q)  See  infra,  as  to  the  present  pu-  session,  and  at  every  lcet  or  law  day. 

nishment.  (« )  See  the  sections,  ante,  p.  92. 

(r)  The  9th  section  enacts,  that  sheriffs,  (t)  Rex  v.  Royce,  4  Burr.  2073. 

&c,  in  Scotland,  shall  have  the  same  power  (u)  See  note  Ct)  ante,  p.  65. 

for  putting  the  act  in  execution  as  justices,  (t>)  Rex  v.  Child,   4    C.   &   P.    44*2, 

&c,  have  here :    and   that    offenders    in  Vaughan,  B.,  and  Alderaon,  J. 

Scotland  shall  suffer  death,  and  confiscation  (to)  Rex  v.  Woolcock,  5C.&  P.  516, 

of  moveables.    This  statute  is  commonly  Patteson,  J. 

called  the  Riot  Act ;  and  is  required  by  (?)  Rex  v.  Woolcock,  $upra. 
sec.  7  to  be  openly  read  at  every  quarter 
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prisoner  was  among  the  mob  during  the  whole  of  the  hour,  but  he 
was  proved  to  have  been  there  at  various  times  during  the  hour ;  it 
was  held  that  it  was  a  question  for  the  jury,  upon  all  the  circum- 
stances, whether  he  did  substantially  continue  making  part  of  the 
assembly  for  the  hour;  for  although  he  might  have  occasion  to  sepa- 
rate himself  for  a  minifte  or  two,  yet  if  m  substance  he  was  there 
during  the  hour  he  would  not  be  thereby  excused,  (y) 
1  A  not  is  not  the  less  a  riot,  nor  an  illegal  meeting  the  less  an, 
illegal  meeting,  because  the  Rior^LCt  has  not  been  read,  the  effect 
of  that  being  to  make  the  parties  guilty  of  a  capital  offence  if  they 
do  not  disperse  within  an  hour;  but  if  that  proclamation  be  not 
read,  the  common  law  offence  remains,  (s) 

By  the  39  Geo.  3?  c.  79,  s.  1.  reciting  that  divers  societies  had  39G.  3,a  79, 
been  instituted  in  this  kingdom  and  in  Ireland*  of  a  new  and  dan-  ■*  Vj ?***** 
gerous  nature,  inconsistent  with  public  tranquillity,  and  with  the  pressed, 
existence  of  regular  government,  particularly  certain  societies  calling   «**-  ry.  &.  at.  tjf.s.  Xi' 
themselves   "  Societies  of   United  Englishmen,   United   Scotsmen,   2+/.  *rr/-<,  .  _ 
United  Britons,  United  Irishmen,  ana  The  London  Correspondina 
Society,99  and  that  it  was  expedient  and  necessary  that  all  such 
societies,  and  all  societies  of  the  like  nature,  should  be  utterly  sup- 

Eressed  and  prohibited,  as  unlawful  combinations  and  confederacies, 
ighly  dangerous  to  the  peace  and  tranquillity  of  these  kingdoms, 
and  to  the  constitution  of  the  government  thereof,  as  by  law  esta- 
blished, it  is  enacted,  "  That  all  the  said  societies  of  United  English- 
men, United  Scotsmen,  United  Irishmen,  and  United  Britons,  and 
the  said  society  commonly  called  the  London  Corresponding  Society, 
and  all  other  societies  called  Corresponding  Societies,  of  any  other 
city,  town,  or  place,  shall  be,  and  the  same  are  hereby  utterly  sup- 

Sressed  and  prohibited,  as  being  unlawful  combinations  and  conte- 
eracies  against  the  government  of  our  sovereign  lord  the  King,  and 
against  the  peace  and  security  of  his  Majesty's  liege  subjects." 

Bv  sec  2,  the  said  societies,  and  every  other  society  then  esta-  8a-  Societies, 
blished,  or  hereafter  to  be  established,  the  members  whereof  shall,  Jf^ch  riSl 
according  to  the  rules  thereof,  or  to  any  provision  or  agreement  for  take  unlawful 
that  purpose,  be  required  or  admitted  to  take  any  oath  or  engage-  a^ha»  *°-  °* 
ment  which  shall  be  an  unlawful  oath  gr  engagement,  within  the  ^^  ofsome 
Intent  or  meaning  of  the  37  Geo.  3,  cTre3,  (a)  or  to  take  any  oath  of  the  mem- 
not  required  or  authorized  by  law ;  and  every  society  the  members  ber8»  *c- 8liaU 
whereof,  pr  any  of  them,  shall  take,  or  in  any  manner  bind  them-  orwSJ^there 
selves  by  any  such  oath  or  engagement,  on  becoming,  or  inconse-  are  divisions, 
auence  of  being  members  of  such  society :  and  every  society,  the  °f  ****<&  *>- 
members  whereof  shall  take,  subscribe,  or  assent  to  any  test  or  deck-  ^wfal^om- 
ration  not  required  by  law,  or  not  authorized  in  manner  hereinafter  binations  and 
mentioned ;  and  every  society  of  which  the  names  of  the  members,  confederacies, 
or  any  of  them,  shall  be  kept  secret  from  the  society  at  large,  or  which 
shall  "have  any  committee,  or  select  body  so  chosen  or  appointed,  that 
the  members  constituting  the  same  shaft  not  be  known  by  the  society 
at  large,  to  be  members  of  such  committee,  or  select  body ;  or  which 
shall  nave  any  president,  &c,  or  other  officer,  so  chosen  and  ap- 
pointed, that  the  election  or  appointment  shall  not  be  known  to  the 
society  at  large,  or  of  which  the  names  of  aH  the  members,  and  of 

(  y)  Rex  v.  James,  Gloucester  Sum.  Ass.  that  a  meeting  to  adopt  preparatory  mea- 

1831.  MS.  C.  S.  G.  Patteson,  J.  sures  for  holding  a  national  convention  was 

(z)  Rex  v.    Fursey,  6  C.   &  P.   81.  illegal. 

Gaselee  and  Parke,  Js.,  where  it  was  held  (a)  Ante,  p.  124,  tt  ttq. 
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Peraons  cor- 
responding 
witn  such  . 
societies,  or 
aiding  them, 
guilty  of  an 
unlawful  com- 
bination  and 
confederacy. 

The  act  not  to 
extend  to 
declarations 
approved  by 
two  justices, 
nor  to  lodges 
of  Free-ma- 
sons, where    . 
there  is  a  cer- 
tificate and  re- 
gistry. 


The  justices 
may  order 
the  meetings  to 
be  disconti- 
nued, &LC, 


S.  8.  Proceed- 
ings against  of- 
fenders be- 
fore justices,  or 
by  indictment. 


all  committees  or  select  bodies  of  members,  and  of  all  presidents, 
&c.,  shall  not  be  entered  in  a  book  to  be  kept  for  that  purpose,  and 
open  to  the  inspection  of  all  the  members ;  and  every  society  which 
shall  be  composed  of  different  divisions  or  branches,  or  of  different 
parts,  acting  in  any  manner  separately  or  distinct  from  each  other, 
or  of  which  any  part  shall  have  any  separate  or  distinct  president, 
&c,  or  other  officer,  elected  or  appointed  by,  or  for  such  part,  or  to 
act  as  an  officer  for  such  part :  shall  be  deemed  and  taken  to  be 
unlawful  combinations  and  confederacies.  4J>)  And  further,  that 
every  person  who  shall  directly  or  indirectly  maintain  correspon- 
dence or  intercourse  with  any  such  society,  or  with  any  division, 
branch,  committee,  or  other  select  body,  president,  &c,  or  other 
officer,  or  member  thereof  as  such,  or  who  shall  by  contribution  of 
money  or  otherwise,  aid,  abet,  or  support  such  society,  or  any  mem* 
bers  or  officers  thereof,  as  such,  shall  be  deemed  guilty  of  an  unlaw- 
ful combination  and  confederacy. 

There  is  a  provision,  that  the  act  shall  not  extend  to  declarations 
approved  by  two  justices,  and  registered  with  the  clerk  of  the  peace ; 
but  that  such  approbation  shall  only  remain  valid  till  the  next  gene- 
ral session,  unless  the  same  shall  be  confirmed  by  the  major  part  of 
the  justices  at  such  general  session,  (c)    And  it  is  also  enacted,  that 
it  shall  not  extend  to  the  meetings  of  societies,  or  lodges  of  Free- 
masons, which,  before  the  passing  of  the  act,  had  been  usually  held, 
under  the  denomination  of  "  Lodges  of  Freemasons,"  and  in  con- 
formity to  the  rules  prevailing  among  such  societies ;  (d)  provided 
that  there  be  a  certificate  of  two  of  the  members  upon  oath,  that 
such  society  or  lodge  had  been  usually  held  under  such  denomina- 
tion, and  in  conformity  to  such  rules ;  the  certificate  duly  attested, 
&c,  being,  within  two  months  after  the  passing  of  the  act,  deposited 
with  the  clerk  of  the  peace,  with  whom  also  the  name  or  denomina- 
tion of  the  society  or  lodge,  and  the  usual  place  and  time  of  meet- 
ing, and  the  names  and  descriptions  of  the  members,  are  to  be  re- 
gistered yearly,  (e)    The  clerk  of  the  peace  is  required  to  enrol 
such  certificate  and  registry,  and  to  lay  the  same  once  in  every  year 
before  the  general  session  of  the  justices ;  and  the  justices  may  upon 
complaint,  upon  oath,  that  the  continuance  of  the  meetings  of  any 
such  lodge  or  society  is  likely  to  be  injurious  to  the  public  peace 
and  good  order,  direct  them  to  be  discontinued ;  and  any  such  meet- 
ing, held  notwithstanding  such  order  or  discontinuance,  and  before 
the  same  shall,  by  the  like  authority,  be  revoked,  shall  be  deemed 
an  unlawful  combination  and  confederacy  under  the  provisions  of  the 

By  sec.  8,  "  every  person  who,  at  any  time  after  the  passing  of 
this  act,  shall,  in  breach  of  the  provisions  thereof,  be  guilty  of  any 
such  unlawful  combination  and  confederacy  as  in  this  act  is  de- 
scribed, shall  and  may  be  proceeded  against  for  such  offence  in  a_ 
summary  way,  either  before  one  or  more  justice  or  justices  of  the 
peace  for  the  county,  stewartry,  riding,  division,  city,  town,  or  place, 
where  such  persons  shall  happen  to  be,  or  by  indictment  to  be  pre- 


(6)  By  the  59  Geo.  3,  c.  19f  s.  27,  this 
enactment  is  not  to  extend  to  meetings  of 
Quakers,  or  to  any  meeting  or  society  for 
purposes  of  a  religious  or  charitable  nature 
only,  and  in  which  no  other  matter  shall  be 


discussed. 
(e)  39  Geo.  3,  c.  79,8.3. 
(d)  Id.  sec.  5. 
(«)  Id.  sec.  6. 
</)Id.  sec.  7. 
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ferred  in  the  county,  riding,  division,  city,  town,  or  place,  in 
England,  wherein  such  offence  shall  be  committed,  or  by  indictment 
in  the  Court  of  Justiciary,  or  in  any  of  the  circuit  Courts  in  Scot- 
land, if  the  offence  shall  be  committed  in  Scotland;  and  every  person 
being  convicted  of  any  such  offence,  on  the  oath  of  one  or  more 
credible  witness  or  witnesses,  by  such  justice  or  justices  as  aforesaid, 
shall  be  by.  him  or  them  committed  to  the  common  gaol,  or  house 
of  correction,  for  such  county,  &c,  there  to  remain  without  bail  or 
mainprise,  for  the  term  of  three  calendar  months;  or  shall  be  by 
such  justice  or  justices  adjudged  to  forfeit  and  pay  the  sum  of  twenty 
pounds,  as  to  such  justice  or  justices  shall  seem  meet;  and  in  case 
such  sum  of  money  shall  not  be  forthwith  paid  into  the  hands  of 
such  justice  or  justices,  he  or  they  shall,  by  warrant  under  his  or 
their  hand  and  seal,  or  hands  and  seals,  cause  the  same  to  be  levied 
by  distress  and  sale  of  the  offender's  goods  and  chattels,  together 
with  all  costs  and  charges  attending  such  distress  and  sale ;  and,  for 
want  of  sufficient  distress,  shall  commit  such  offender  to  the  com- 
mon gaol,  or  house  of  correction,  of  such  county,  &c,  for  any  time 
not  exceeding  three  calendar  months;  and  every  person  convicted 
of  any  such  offence,  upon  indictment  by  due  course  of  law,  shall 
and  may  be  transported  for  the  term  of  seven  years,  in  the  manner 
provided  by  law  for  transportation  of  offenders :  or  imprisoned  for 
any  time  not  exceeding  two  years,  as  the  Court  before  whom  such 
offender  shall  be  tried  shall  think  fit ;  and  every  such  offender,  who 
shall  be  ordered  to  be  transported,  shall  be  subject  and  liable  to  all 
laws  concerning  offenders  ordered  to  be  transported." 

But  the  iustice  or  justices,  before  whom  any  person  shall  be  Justice*  may 
convicted  pf  any  unlawful  combination  or  confederacy,  may  mitigate  mitig?te  ***• 
the  punishment,  so  as  it  be  not  thereby  reduced  to  less  than  one-  p       men 
third  of  the  punishment  by  the  act  directed  to  be  inflicted,  whether 
by  imprisonment  or  fine,  (g)    And  it  is  provided,  that  any  person  Persons  once 
who  snail  be  convicted  gr  acquitted  by  any  justice,  upon  a  summary  J^J^^fe^"6 
prosecution^  shall  not  afterwards  be  prosecuted  by '  indictmep^  °^  other  prosecn- 
otherwise,  for  the  same  offence ;  and  in  like  manner  that  any  person  tions. 
convicted,  or  acquitted,  upon  an  indictment,  shall  not  afterwards  be 
prosecuted  before  any  justice  m  a  summary  way,  (k)    But  the  act  2^^dbJ^ 
is  not  to  extend  to  prevent  any  prosecution  by  indictment  or  other*  ^^  prosecuted, 
wise,  tor  anytmng  which  shall  be  an  offence  within  the  intent  and  under  this  act' 
meaning  of  the  act,  and  which  might  have  been  so  prosecuted  if  the 
act  had  not  been  made,  unless  the  offender  shall  have  been  prose- 
cuted for  such  offence  under  the  act,  and  convicted  or  acquitted  of 
such  offence.  («) 

The  60  Geo.  3  &  1  Geo.  4,  c.  1,  reciting  that  in  some  parts  of  eoo.3,&iG. 
the  united  kingdom  men  clandestinely  and  unlawfully  assembled  hJwfoVthT*" 
had  practised  military  training  and  exercise,  to  the  great  terror  and  purpose  of  mi- 
alarm  of  his  Majestyrs  peaceable  and  loyal  subjects,  and  to  the  dan-  "}*h  «*»; 
ger  of  the  public  peace,  enacts,  "  that  all  meetings  and  assemblies  ^!  ^  J^ 
of  persons  for  the  purpose  of  training  or  drilling  themselves,  or  of  sons  attending 
being  trained  or  drilled  to  the  use  of  arms,  or  for  the  purpose  of  such  meetings, 
practising  military  exercise,  movements,  or  evolutions,  without  any  c^trainim?**6 
tawfiil  authority  from  his  Majesty,  or  the  lieutenant,  or  two  justices  others,  or  aid. 
of  the  peace  of  the  county  or  riding,  or  of  any  stewartry,  by  com-  "V  therein, 

(g)  39  Geo.  3.  c.  79,  s.  9.  (t)  39  Geo.  3,  c.  79,  s.  1 1. 

(A)  Id.  sec.  10. 
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liable  to  be       mission  or  otherwise,,  for  so  doing  shall  be,  and  the  same  are  hereby 
transported  or    prohibited  as  dangerous  to  the  peace  and  security  of  his  Majesty  s 
lmpnsone  '  c#  liege  subjects,  and  of  his  government ;  and  every  person  who  shall 
be  present  at,  or  attend  any  such  meeting  or  assembly  for  the  pur- 
pose of  training  and  drilling  any  other  person  or  persons,  to  the  use 
of  arms,  or  the  practice  of  military  exercise,  movements,  or  evolu- 
tions, or  who  shall  train  or  drill  any  other  person  or  persons  to  the 
use  of  arms,  or  the  practice  of  military  exercise,  movements,  or  evo- 
lutions, or  who  shall  aid  or  assist  therein,  being  legally  convicted 
thereof,  shall  be  liable  to  be  transported  for  any  term  not  exceeding 
seven  years,  or  to  be  punished  by  imprisonment  not  exceeding 
two  years,  at  the  discretion  of  the  Court  in  which  such  conviction 
shall  be  had ;  and  every  person  who  shall  attend  or  be  present  at 
any  such  meeting  or  assembly  as  aforesaid,  for  the  purpose  of  being, 
or  who  shall  at  any  such  meeting  or  assembly  be  trained  or  drilled 
to  the  use  of  arms,  or  the  practice  of  military  exercise,  movements, 
or  evolutions,  being  legally  convicted  thereof,  shall  be  liable  to  be 
punished  by  fine  and  imprisonment,  not  exceeding  two  years,  at  the 
discretion  of  the  Court  in  which  such  conviction  shall  be  had."  (j) 
&760G3,3C&9i       ^  statute,  57  Geo.  3^  c.  19.  and  a  more  recent  statute  60  Geo.  3 
G  4, c. 6,tem-  &  1  Geo.  4,  a  6,  containeJmany  enactments  relating  to  assemblies 
porary  enact-     of  persons,  collected  for  the  purpose,  or  under  the  pretext  of  deli- 
ments.  berating  on  public  grievances,  and  of  agreeing  on  petitions  and  ad- 

dresses to  the  throne,  or  to  the  houses  of  Parliament,  which  were 
only  temporary  enactments,  and  appear  to  have  nowexpired. 


57  Geo.  3,  c.  But  the  statute  57  Geo.  3,  a  19.  contains  also  severaTenawments 

relating  to  meetings  and  assemblies  of  persons  which  are  not  of  a 
limited  duration. 
Sect  23.  No         The  twenty-third  section,  reciting,  that  it  is  highly  inexpedient 
heldfo^certaT   ^at  Pu^,c  meetings  or  assemblies  should  be  held  near  the  houses 
days  within       o(  Parliament,  or  near  the  courts  of  justice  in  Westminster  Hall, 
a  mile  of  West-  on  certain  days;  enacts,  that  it  shall  not  be  lawful  for  any  person 
minster  Hall.     to  convene,  or  to  give  any  notice  for  convening,  any  meeting  con- 
sisting of  more  than  fifty  persons,  or  for  any  number  of  persons 
exceeding  fifty  to  meet  in  any  street,  square,  or  open  place,  in  the 
city  or  liberties  of  Westminster,  or  county  of  Middlesex,  within  the 
distance  of  a  mile  from  the  gate  of  Westminster  Hall,  (except  sue] 
parts  of  the  parish  ot  St  Pams,"  Coven t  Garden,  as  are  within  such 
distance)  for  the  purpose  of  considering  of  or  preparing  any  petition, 
&c,  for  alteration  of  matters  in  church  oF  state,  on  any  day  on 
whicETthe  two  houses,  or  either  house  of  Parliament,  shall  meet  and 
sit,  nor  on  any  day  on  which  the  courts  shall  sit  in  Westminster 
Hall.     And  that  if  any  meeting  or  assembly  for  such  purposes  shall 
be  assembled  or  holden  on  such  day,  it  shall  be  deemed  an  unlawful 
assembly.     But  there  is  a  provision  that  the  enactment  shall  not 
apply  to  any  meeting  for  the  election  of  members  of  Parliament,  or 
to  persons  attending  upon  the  business  of  either  house  of  Parlia- 
ment, or  any  of  the  said  Courts. 
.r>7  Geo.  3,  c.         The   twenty-fourth    section  recites,    that   divers  societies    and 
is  s.  24,  rv-     clubs  had  been  instituted  in  the  metropolis,  and  in  various  parts  of 

cites  concern-  r       *  r 

(j  )  Sec.  2  provides  for  the  dispersion  of  And  by  sec.  7  prosecutions  for  offences 

persons  so  assembled,  or  for  their  detention  against  the  provisions  of  the  act  must  be 

and  giving  bail.    By  sec.  5  and  6  actions  commenced  within  six   months  after  the 

for  anything  done  in  pursuance  of  the  act  offence  committed* 
Djubt  be  commenced  within  six  months. 
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the  kingdom,  of  a  dangerous  nature  and  tendency,,  inconsistent  tag  societies 
with  the  public  tranquillity  and  the  existence  of  the  established  ^^Jinliw" 
government,  laws,  and  constitution,  of  the  kingdom ;  and  that  the  or  electing 
members   of  many  such  societies   or   clubs   had   taken  unlawful  committees, 
oaths  and  engagements  of  fidelity  and  secrecy,  and  had  taken  or  dele6mte8»  &c- 
subscribed  or  assented  to  illegal  tests  and  declarations;  and  that 
many  of  these  societies  or  clubs  appointed  or  employed  commit- 
tees, delegates,  &c,  to  confer  or  correspond  with  other  societies  or 
clubs,  and  to  induce  other  persons  to  become  members;  and  by 
such  means  maintained  an  influence  over  large  bodies  of  men,  and 
deluded  many  ignorant  and  unwary  persons  into  the  commission 
of  acts  highly  criminal :  and  recites  also,  that  certain  societies  or 
clubs,  calling  themselves  Spencearu,  or  Spencean  Philanthropists,  And  also  con- 
professed  for  their  object  the  confiscation  and  division  of  the  land,  <*"»*%  ?P«»- 
and  the  extinction  of  the  funded  property  of  the  kingdom ;  and  ordube^&c!8 
that  it  was  expedient   and  necessary  that  they  should  be  utterly 
suppressed  and  prohibited  as  unlawful  combinations  and  confede- 
racies highly  dangerous  to  the  peace  and  tranquillity  of  the  king- 
dom, and  to  the  constitution  of  its  government  And  then  it  enacts, 
"  that  all  societies  or  clubs  calling  themselves  Spenceans,  or  Spencean  Spencean  so- 
Philanthropists,  and  all  other  societies  or  clubs,  by  whatever  name  or  cietiesorclnbe, 
description  the  same  are  called  or  known,  who  hold  and  profess,  or  and  pronibited 
who  shall  hold  and  profess,  the  same  objects  and  doctrines,  shall  be,  as  unlawful 
and  the  same  are  hereby  utterly  suppressed  and  prohibited,  as  being  combmatjons 
unlawful  combinations  and  confederacies  against  the  government  of  racjes.      °~ 
our  sovereign  lord  the  King,  and  against  the  peace  and  security  of 
his  Majesty's  liege  subjects." 

The  twenty-fifth  section  enacts,  "  that  all  and  every  the  said  socie-  8. 25.  Societies 
ties  or  clubs,  and  also  all  and  every  other  society  or  club  now  esta-  ?finghu,llf w" 
Wished,  or  hereafter  to  be  established,  the  membenTwhereof  shjdlbe  m  ^ting  * 
required  or  admitted  to  take  any  oath  or  engagement  which  shaTTbe  committees, 
an  unlawful  engagement  within  the  meaning  of  the  37  Geo.  3t  c.  delegates,  &c. 


_        gagement  witnin  tne  meaning  _. ^.   ^7r.  „,  „        _ 

123,  (k)  or  within  the  meaning  of  the  52  Geo.  3,  c.  104.  (t)  or  to  |awfui 


->  '  — '^i^— — . .  *-»  i  v -i  wmiu  com- 

take  anyoathii^re2^nred  or  authorized  by  law ;  and  every  society  bmations  and 

or  club,  the  members  whereof,  or  any  of  them,  shall  take  or  in  any  coirfederacies. 
manner  bind  themselves  by  any^gucn  oath  or  engagement  on  becom- 
ing, or  in  order  to  become,  or  in  consequence  of  being  a  member  or 
members  of  such  society  or  club ;  and  every  society  or  club,  the 
members  or  any  member  whereof  shall  be  required  or  admitted  to 
take,  subscribe,  or  assent  to,  or  shall  take,  subscribe,  or  assent  to, 
any  test  or  declaration  not  required  or  authorized  by  law,  in  what- 
ever manner  or  form  such  taking  or  assenting  shall  be  performed, 
whether  by  words,  signs,  or  otherwise,  either  on  becoming  or  in 
order  to  become,  or  in  consequence  of  being  a  member  or  members 
of  any  such  society  or  club ;  and  every  society  or  club  that  shall 
elect,  appoint,  nominate,  or  employ  any  committee,  delegate  or  dele- 
gates, representative  or  representatives,  missionary  or  missionaries, 
to  meet,  confer,  or  communicate  with  any  other  society  or  club,  or 
with  any  committee,  delegate  or  delegates,  representative  or  repre- 
sentatives, missionary  or  missionaries,  of  such  other  society  or  club, 
or  to  induce  or  persuade  any  person  or  persons  to  become  members 
thereof,  shall  be  deemed  and  taken  to  be  unlawful  combinations  and 

(A)  Ante,  124.  (Q  Artt,  125. 
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confederacies,  within  the  meaning  of  the  39  Geo*  3,  c.  79,  (»)  and 
shall  and  may  be  prosecuted,  proceeded  against,  and  punished,  ac- 
cording to  the  provisions  of  the  said  act ;  and  every  person  who,  from 
and  after  the  passing  of  this  act,  shall  become  a  member  of  any  such 
society  or  club,  or  who,  after  the  passing  of  this  act,  shall  act  as  a 
member  thereof  and  every  person  who,  from  and  after  the  passing 
of  this  act,  shall  directly  or  indirectly  maintain  correspondence  or  in- 
tercourse with  any  such  society  or  club,  or  with  any  committee  or 
delegate,  representative  or  missionary,  or  with  any  officer  or  member 
thereof,  as  such,  or  who  shall,  by  contribution  of  money,  or  other- 
wise, aid,  abet,  or  support,  such  society  or  club,  or  any  members  or 
officers  thereof,  as  such,  shall  be  deemed  guilty  of  an  unlawful  com- 
bination and  confederacy  within  the  intent  and  meaning  of  the 
39  Geo.  3,  c  79,  and  shall  and  may  be  proceeded  against,  prose- 
cuted, and  punished,  according  to  the  provisions  of  the  said  act,  with 
regard  to  the  prosecution  and  punishment  of  unlawful  combinations 
and  confederacies."  (n) 
8. 2a  The  Nothing  contained  in  this  act  is  to  extend  to  lodges  of  Free- 

■Gtkjw*  to  masons,  complying  with  the  regulations  of  the  39  Geo.  3,  c.  79 ;  (o) 
lodges  of  Free-  nor  to  an3r  declaration  approved  and  subscribed  by  two  or  more 
masons ;  nor  justices  of  the  peace,  and  confirmed  by  the  major  part  of  the  jus- 
10  dec1"??0118  tices  at  a  general  session,  or  at  a  general  quarter  sessions  of  the 
justices,  &a      pe*"*,  pursuant  to  the  regulations  in  the  said  act  of  the  39  Geo.  3, 

c.  79 ;  (p)  nor  to  meetings  of  Quakers ;  nor  to  any  meeting  or  so- 
ciety for  purposes  of  a  religious  or  charitable  nature  only,  and  in 
which  no  other  matter  or  business  shall  be  discussed,  (q) 
8. 28.  Offence      Any  person  knowingly  permitting  any  meeting  of  any  society,  or 
nlrmitHnff        d&b,  declared  by  this  act  to  be  an  unlawful  combination  or  con- 
unlawful  federacy,  or  of  any  division  or  committee  of  such  society  or  club, 
meetings.         to  be  held  in  any  place  belonging  to  him,  or  in  his  possession  or 
occupation,  is  made  liable,  for  the  first  offence,  to  a  forfeiture  of 
five  pounds;  and  for  any  offence  committed  after  the  conviction 
&  29.  Licenses  for  such  first  offence  is  to  be  deemed  guilty  of  an  unlawful  combir 
wherTheld       nation  and  confederacy  in  breach  of  this  act  (r)    Ana  two  jus- 
to  belror6-         tices,  upon  evidence  on  oath  that  any  such  meeting,  or  any  meet- 
feited.  ing  for  any  seditious  purpose,  has  been  held  at  any  house,  &c, 
licensed  for  the  sale  of  liquors,  with  the  knowledge  and  consent 
of  the  persons  keeping  such  house,  &c.,  may  adjudge  the  license  to 
be  forfeited.  (*) 
33  3°itec  **'        f"^Qe  tn^rt*e"x  an<^  three  following  sections  relate  to  the  recovery 
of  penalties*17  °f  the  pecuniary  penalties,  which  may  be  incurred  under  the  act, 
and  limitation    their  application,  and  the  limitation  of  actions  against  justices,  &c, 
of  actions.         for  anything  done  in  pursuance  of  the  act     Penalties  exceeding  20£ 
may  be  recovered  by  action  of  debt;  and  those  not  exceeding  20L 
may  be  recovered  before  a  justice  in  a  summary  way. 
Bjr  *'  rf  Act        fy  ^c*  35,  nothing  contained  in  the  act  shall  be  deemed  to  take 
other  provi-      away*  or  abridge,  any  provision  already  made  by  the  law  of  the 
sions  made  by    realm,  for  the  suppression  or  punishment  of  any  offence  described  in 
law.  and  by      the  act  And  by  sec  36,  it  is  provided  that  no  person  shall  be  proee- 

(m)  Ante,  277,  et  $eq.  3,  c  79,  is  nearly  similar. 

(»)  Ante,  278,  (*)  Id.  sec.  29.    Sec  14  of  the  39  Geo. 

(o)  Ante,  278.  3,  a  79,  is  similar,  except  that  it  does  not 

*  (p)  Ante, ibid.  contain  the  words  "with  the  knowledge 

(q)  57  Geo.  3,  c.  19,  s.  26.  and  consent  of  the  person  keeping  such 

(r)  Id.  sec.  28.     Sec  13  of  the  39  Geo.  house,  &c." 
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cuted,  under  the  act,  for  having  been  a  member  of  any  illegal  society,  s.  36*  not  to 
if  such  person  shall  not  have  acted  as  a  member,  after  the  passing  of  °Peratc  ■«•" 
the  act ;  but  that  the  act  shall  not  extend  to  prevent  any  prosecu-  nwhuTacted 


if  such  person  shall  not  have  acted  as  a  member,  after  the  passing  of  °Peratc  «g«"wt 
the  act ;  but  that  the  act  shall  not  extend  to  prevent  any  prosecu-  {w^j"^*! 
tion,  by  indictment  or  otherwise,  for  anything  which  shall  be  an  as  members 


offence  within  the  act,  and  which  might  have  been  so  prosecuted,  if  after  pwnngof 
the  act  had  not  been  made. 

Sec  36  also  provides  that  no  person  prosecuted  and  convicted,  or  8. 36. 
acquitted,  of  any  offence  against  the  act,  shall  be  liable  to  be  again 
prosecuted  for  the  same  .offence. 

By  sec.  37,  where  any  proceeding  or  prosecution  shall  be  insti-  8.  37.  The  at- 
tuted  for  any  offence  against  the  39  Geo.  3,  c.  79,  or  this  act,  either  JJ^jJET" 
by  action  or  information,  before  any  justice  or  justices,  or  otherwise,  Advocate  may 
the  attorney-general  in  England,  or  the  lord  advocate  in  Scotland,  stay  proceed, 
may  order  them  to  be  stayed ;  and,  in  case  of  any  judgment  or  con-  mS*' 
viction,  one  of  his  Majesty's  principal  secretaries  of  state  may,  by 
an  order  under  his  hand,  stay  the  execution  of  such  judgment  or 
conviction,  or  mitigate,  or  remit,  any  fine  or  forfeiture,  or  any  part 
thereof 

The  act  does  not  extend  to  Ireland,  (t) 

As  to  Ireland  the  Irish  act,  33  Geo.  3,  c.  29,  and  the  4  Geo.  4,  Unlawful  so- 
c  87,  declares  certain  societies,  clubs,  &c,  in  that  country,  to  be  un-  JJJJf8  m  Iro" 
lawful  assemblies,  combinations,  and  confederacies;  makes  the  mem- 
bers guilty  of  an  unlawful  combination  and  confederacy,  and  pro- 
vides for  the  suppression  of  the  societies  and  the  punishment  of  the 
members.  And  the  6  Geo.  4,  c.  4,  was  passed  to  amend  the  former 
acts  relating  to  unlawful  assemblies  in  Ireland ;  but  it  is  to  continue 
in  force  only  for  two  years  from  the  passing  of  the  act,  and  until  the 
end  of  the  then  next  session  of  Parliament  (u) 

Several  statutes  have  been  passed  for  the  purpose  of  regulating  Of  daces  used 
places  used  for  delivering  lectures,  and  holding  debates :  out  the  ^Vj^J* 
enactments  contained  in  them  are  for  the  most  part  of  limited  du- 
ration. 

Many  of  the  sections  of  the  36  Geo.  3,  c.  8,  were  intended  to  86  G.  3,  c  8. 
remedy  the  evil   occasioned   by  persons  who,  under   pretence  of 
delivering  lectures  and  discourses  on  public  grievances,  delivered 
lectures  and  discourses,  and  held  debates,  tending  to  stir  up  hatred 
and  contempt  of  the  King's  person  and  government,  ana  of  the 
constitution:    but  this  statute  was  limited  to  a  duration  of  three 
years  from  the  passing  of  the  act,  and  until  the  end  of  the  then 
next  session  of  Parliament  (v)    It  is  referred  to  in  the  39  Geo.  3.  39  G.  3,c.  79, 
c.  79,  s.   15,  which,  reciting  that  divers  places  had'  been  used  for  8f  rfl?^8 
lectures  or  debates,  which   were   not   within  the%  former  act,  but  debating^ 
which  lectures  or  debates  had  in  many  instances  been  of  a  seditious  reading,  for  the 
and  immoral  nature,  and  that  other  places  had  been  used  for  sedi-  Pl?rPose  °* 
tious  and  immoral  purposes,  under  the  pretence  of  being  places  of  &c  Jf  be006*' 
meeting  for  the  purpose  of  reading  books,  pamphlets,  newspapers,  deemed  disor- 
or  other   publications,  enacts,  that   every   noiise,   room,  fiela,  or  ^^l™}16" 
other  place  at  or  in  which  any  lecture  or  discourse  snail  be  pub-  jfceMed/ 
licly  delivered,  or  any  public  debate  shall  be  had  on  any  subject 
whatever,  for  the  purpose  of  raising  or  collecting  money,  or  any 
other  valuable  thing,  from  the  persons  admitted ;  or  to  which  any 
person  shall  be  admitted  by  payment  of  money,  jr  by  any  ticket 

(0  Sec  39.  (t>)  The  date  of  the  act  is  the  18th 

00  Sec.  12.  December,  1795. 
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or  token  of  any  kind,  delivered  in  consideration  of  money  or  other 
valuable  thing,  og  in  consequence  of  paying  o£  giviny.  or  having 
paid  or  given,  ojTiaving  agreed  to  pay  or  give,  in  any  manner,  any 
money  or  other  valuable  thing ;    or  where  any  money  or  other 
valuable  thing  shall  be  received  from  any  person  admitted,  either 
under  pretence  of  paying  for  any  refreshment,  or  other  thing,  or 
under  any  other  pretence,  or  for  any  other  cause,  or  by  means  of 
any  device  or  contrivance  whatever;  and  every  house,  &c,  which 
shall  be  opened  or  used  as  a  place  of  meeting,  for  the  purpose  of 
reading  books,  pamphlets,  newspapers,  or  other  publications,  and  to 
which  any  person  snail  be  admitted  by  payment  of  money,  or  by 
any  ticket,  &c,  (as  before)  shall  be  deemed  a  disorderly  house  qt 
place,  within  the  36  Geo.  3.  unless  the  same  shall  have  been  previ- 
ously licensed  in  the  manner  afterwards  mentioned  in  the  act     And 
the  persons  by  whom  such  house,  &c,  shall  be  opened  or  used,  are 
to  forfeit  lOOi  for  every  time  of  opening  or  using,  and  be  otherwise 
punished  as  the  law  directs  in  cases  of  disorderly  houses ;  and  every 
person  conducting  the  proceedings,  debating,  or  furnishing  books, 
&a ;  and  also  every  person  giving  or  receiving  money,  &c.,  in  re- 
spect of  the  admission  to  any  such  house,  &c,  or  delivering  out,  or 
receiving,  any  tickets  or  tokens,  knowing  such  house,  &c,  to  be 
opened  or  used  for  any  such  purpose,  is,  for  every  such  offence,  to 
forfeit  twenty  pounds. 
38  G.  3,  c.  79,       It  is  further  enacted,  that  any  person  appearing  as  master,  or  as 
"" 1  r  m^10       navulg  the  management  of  any  such  house,  &c,  shall  be  deemed  to 
persons  open-    ^  a  Person  by  whom  tft?  f*«flft  is  opened,  oj  used,  and  liable  to  be 
mg  houses,  &c  sued  or  prosecuted,  though  not  the   real  "owner  or  occupier,  (w) 
8.  n.  Jus-       A  power  is  also  given  to  any  justice  who  shall,  by  information  upon 
jlces* WM^^   oath,  nave  reason  to  suspect  that  any  house,  &c,  is  opened  or  used 
to^e^opened     f°r  lectures,  debates,  reading,  &c,  contrary  to  the  act,  to  go  to  such 
for  lectures,      house,  &&,  and  demand  to  be  admitted ;  and,  in  case  of  admittance 
**•  ?2^kl      being  refused,  such  house,  &c,  is  to  be  deemed  a  disorderly  house  or 
tance,  &c.        place  within  this  act,  and  the  36  Geo.  3,  and  the  provisions  in  both 
the  acts  are  to  be  applied  to  such  house,  &c,  where  such  admittance 
shall  have  been  so  refused;  and  every  person  refusing  is  to  forfeit 
twenty  pounds,  (x) 
B.  18.  et  $eq.  Sec.  18  relates  to  the  licensing  any  place  for  lecturing,  or  reading, 

as  to  licenses  by  two  or  more  justices  at  their  general  sessions,  or  at  a  special  ses- 
&c.  andUhc  81on  held  *°r  tne  purpose ;  but  gives  a  power  to  the  justices  at  any 
power  of  jus-  general  sessions  to  revoke  such  license.  And  any  justice  may  de- 
ticcSdt0fe"  mana<  admittance  to  any  licensed  place  ;  and,  in  case  of  refusal,  such 
tance  to  places  V^SJCe  k  to  °e  deemed,  notwithstanding  the  license,  a  disorderly  house 
licensed.  or  place,  within  the  act;  and  every  person  refusing  such  admittance 

is  to  forfeit  twenty  pounds,  (y)  it  is  also  proviaed,  that  any  two 
justices  upon  evidence,  on  oath,  that  any  licensed  place  is  commonly 
used  for  lectures  or  discourses  of  a  seditious  or  immoral  tendency,  or 
that  books,  &c,  of  a  seditious  or  immoral  nature  are  there  commonly 
kept,  and  delivered  to  be  read,  may  declare  the  license  to  have  been 
forfeited,  (a)  Every  house,  &c,  licensed  for  the  sale  of  ale,  or  li- 
quors, is  to  be  deemed  licensed  for  reading  within  the  act :  but  two 
or  more  justices  on  evidence,  on  oath,  that  seditious  or  immoral  pub- 
lications are  usually  distributed  there  for  the  purpose  of  being  read, 

(w)  39  Geo.  3,  c.  79,  s.  16.  (y)  Id.  s.  19. 

(*)Id.s.  17.  (a)  Id.  s.  20. 
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may  declare  the  license  for  selling  ale,  or  liquors,  to  have  been  for- 
feited, (a) 

The  act  is  not  to  extend  to  lectures  delivered  in  the  unversities  The  act  not 
by  members,  &c,  or  to  lectures  delivered  in  the  hall  of  any  of  the  *>  extend  to 
inns  of  court  by  persons  authorized;  and  payments  to  school-masters  certam  Places- 
are  not  to  be  deemed  payments  for  admission  to  lectures  within  the 
act  (b)    And  prosecutions  for  any  penalty  imposed  by  the  act  are  Prosecutions 
to  be  commenced  within  three  months  after  it  shall  have  been  in-  limited. 
curred.  (c) 

The  13  Car.  2,  c.  5,  reciting  the  mischiefs  of  tumultuous  petition-  13  Car.  %  st 
inq9  enacts,  that  no  person  shall  solicit  or  procureTIie  getting  of  hands  *»  ^uj."*  *° 
or  other  consent  of  any  persons  above  the  number  of  twenty,  to  any  petitioning, 
petition,  &c,  to  the  King  or  the  houses  of  parliament  for  alteration 
ot  matters  established  by  law  in  church  or  state,  unless  the  matter 
thereof  shall  have  been  first  consented  unto  and  ordered  by  three 
justices,  or  by  the  major  part  of  the  grand  jury  of  the  county,  &c, 
at  the  assizes  or  quarter  sessions ;  or,  in  London,  by  the  lord  mayor, 
aldermen,  and  common  council :  and  that  no  person  shall  repair  to 
his  Majesty  or  the  houses  of  parliament,  upon  pretence  of  presenting 
or  delivering  any  petition,  &c,  accompanied  with  excessive  number 
of  people,  nor  at  any  one  time  with  above  the  number  of  ten  per- 
sons ;  upon  pain  of  incurring  a  penalty  not  exceeding  one  hundred 
pounds,  and  three  months9  imprisonment  for  every  offence ;  such 
offence  to  be  prosecuted  in  the  Court  of  King's  Bench,  or  at  the  as- 
sizes or  quarter  sessions,  within  six  months,  and  proved  by  two  cre- 
dible witnesses,  (d)  But  there  is  a  proviso,  that  the  act  shall  not 
hinder  persons,  not  exceeding  twenty  in  number,  from  presenting 
any  public  or  private  grievance  or  complaint  to  any  member  of  par- 
liament, or  lb  the  King,  for  any  remedy  to  be  thereupon  had ;  nor 
extend  to  any  address  to  his  Majesty  by  the  members  of  the  houses 
of  Parliament,  during  the  sitting  of  Parliament,  (e) 

The  common  law,  and  also  several  more  ancient  statutes  than  Snppressfen  of 
those  which  have  been  mentioned,  authorize  proceedings  for  the  riote — 
restraining  and   suppression  of  riots.      By   the  common   law  thel  By  common 
sheriff,   under-sheriff,   constable,  £j   any  other  peace-officer,  may.||l*w. 
and  ought  to  do,  all  that  m  themties  towards  the  suppressing  of  al 
[riot,  and  may  command  all  other  persons  to  assisTjthem:  and  by] 
Inecommon  law  also  any  private  person  may  lawfully  endeavoui 
to  appease  such  disturbances  by  staying  the  persons  engaged  fron 

I  executing  their  purpose,  and  also  by  stopping  others  coming  t< 
join  them.  (/)  It  has  been  holden  also,  that  private  persons  mai 
arm  themselves  in  order  to  suppress  ajaot;  (g)  from  whence  it 
seems  clearly  to  follow  that  they  may  alsolnake  use  of  arms  in  sup- 
pressing it,  if  there  be  a  necessity.  However,  it  may  be  very  hazard- 
ous for  private  persons  to  proceed  to  these  extremities ;  and  such 
violent  methods  seem  only  proper  against  such  riots  as  savour  of 


(a)  Ids.  21. 
(6)  Id.  s.  22. 

(c)  Id.  s.  34. 

(d)  13  Car.  2,  st  1,  c.  5,  s.  2 

(e)  13  Car.  2,  st.  1,  c.  5,  s.  3.  By  1 
W.  &  M.  seas.  2,  c.  2,  s.  1,  art.  5,  usually 
styled  the  Bill  of  Rights,  it  is  enacted, 
•*  That  if  is  the  right  of  the  subjects  to  pe- 
tition the  King,  and  that  all  commitments 
and  prosecutions  for  such  petitioning  are 


illegal.  '*  It  was  contended,  that  this  article 
had  virtually  repealed  the  statute  1 3  Car. 
2,  c.  5,  but  Lord  Mansfield  declared  it  to 
be  the  unanimous  opinion  of  the  Court, 
that  neither  that  nor  any"other  act  of  par- 
liament had  repeaBcUt.  and  that  it  was  iq 
fall  force!  Kex  v.  Lord  George  Gordon, 
Dougl.  571. 

(/)  1  Hawk.  P.  C.  c.  65,  s.  1 1. 

(?)  Case  of  arms,  Poph.  121.  Kel.7& 
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rebellion*  (A)  But  if  a  felony  be  about  to  te  ropimittori.  the  inter- 
ference of  private  persons  will  be  justifiable ;  for  a  private  person 
may  do  yiytfifripr  to  prevent  the  perpetration  of  a  felony,  (i)  In  the 


riots  which  took  place  in  the  year  1780,  this  matter  was  much  mis- 
understood, and  a  general  persuasion  prevailed  that  no  indifferent 
person  could  interpose  without  the  authority  of  a  magistrate ;  in  con- 
sequence of  which  much  mischief  was  done,  which  might  otherwise 
have  been  prevented,  (j) 

Upon  an  information  against  the  Mayor  of  Bristol  for  neglect  of 
duty  in  not  suppressing  the  Bristol  riots  in  1831,  which  was  tried  at 
the  bar  of  the  King's  Bench,  it  was  laid  down  that  the  general  rules 
of  law  require  of  magistrates,  that  at  the  time  of  riots,  they  should 
keep  the  peace,  restrain  the  rioters,  and  pursue  and  iake?them ;  and 
to  enable  them  to  do  tnis,  they  may  call  on  all  the  Bang's  subjects  to 

isonaoh 


upon  reasonaoie  warning; 


y  may  call  p: 
assist  them,  which  they  are  bound  to  do 
and  in  point  of  law,  a  magistrate  would  be  justified  in  givinj 
arms  to  those,  who  thus  came  to  assist  him,  but  it  would  be  i 


-  -  lmpra- 

lent  inTum  to  give  them  to  those,  who  might  not  know  their  use, 
and  who  might  oe  under  no  control,  and  who,  not  being  used  to 
act  together,  might  be  cut  off  from  the  rest  of  the  force,  and  the 
arms,  by  those  means,  get  into  the  hands  of  the  rioters,  (k) 

It  is  no  part  of  the  duty  of  a  magistrate  to  go  out  and  head  the 
constables,  or^to  marshal  and  arrange  them;  neither  is  it  any  part 
of  his  duty  to  hire  men  to  assist  him  in  putting  down  a  riot:  nor  to 
keep  a  body  of  men,  as  a  reserve,  to  act  as  occasion  may  require : 
neither  is  he  bound  to  call  out  the  Chelsea  Pensioners,  any  more 
than  any  of  the  rest  of  the  King's  subjects:  nor  is  it  any  part  of  his 
duty  to  give  any  orders  respecting  the  fire-arms  in  gunsmiths' 
shops.     Nor  is  a  magistrate  bound  to  ride  with  the  military;  if  he 

fives  the  military  officer  orders  to  act,  that  is  all  that  is  required  of 
im.  (/) 


(ft)  1  Hawk.  P.  G.  e.  65,  s.  11. 

(t)  By  Chambre,  J.,  in  Handcock  t>. 
Baker  and  others,  2  Boa.  &  Pal.  265. 

Jj)  By  Heath,  J.,  in  Handcock  v.  Baker 
others,  2  Bos.  &  PuL  265. 

(ft)  Rex  v.  Pinney,  5  C.  &  P.  254.  3  B. 
&  Ad.  946,  Littledale,  Parke,  and  Taun- 
ton, Jg.,  and  see  Bex  ©.  Kennett,  5  C.  &  P. 
282. 

(/)  Rex  v.  Pinney,  ibid.  The  duties  of 
private  persons,  soldiers,  sheriffs,  and  peace 
officers  in  such  cases  were  most  clearly  and 
elaborately  expounded  by  Lord  C.  J. 
Tindal,  in  his  charge  to  the  Bristol  Grand 
Jury  [1832,  5  C.  &  P.  261]  as  follows  :— 


may  arm  himself  against  the  evil  doers  to 
keep  the  peace."  u  It  would  undoubtedly 
be  more  prudent  to  attend,  and  be  assufftp* 
Jto  the  ingticeB.  sherfey  or  other  minWra  of 
the  King  in  doing  this,  for  the  presence  "and 
authority  of  the  magistrate  would  restrain 
the  proceeding  to  such  extremities  until 
the  danger  were  sufficiently  immediate,  or 
until  some  felony  was  either  committed,  or 
could  not  be  prevented  without  recourse  to 
arms;  and  at  all  events  the  assistance 
given  by  men,  who  act  in  subordination  and 
concert  with  the  civil  magistrate,  will  be 
more  effectual  to  attain  the  object  proposed, 
than  any  efforts,  however  well  intended,  of 
separated  and  disunited  individuals.  But  if 
the  occasion  demands  immediate  action,  and 


means  in  his  power.  He  may  disperse,  or 
assist  in  dispersing,  those  who  are  assem- 
bled ;  he  may  stay  those  who  are  engaged 
in  it  from  executing  their  purpose ;  he  may 
stop  and  prevent  others  whom  he  shall  see 
coming  up,  from  joining  the  rest ;  and  not 
only  has  he  the  authority,  but  it  is  Am 


T: 


bemnden  duty  as  a  good  subject  of  the  King 
to  perform  this  to  the  utmost  of  hit  ability. 
IS  the  riot  be  general  and  dangerous,  be 


the  duty  of  every  subject  to  act  for  himself, 
and  upon  his  own  responsibility  in  suppress- 
ing  a  riotous  ana  tumultuous  assembly; 
and  he  may  be  assured  that  whatever  is 
honestly  done  by  him  in  the  execution  of 
that  object  will  be  supported  and  justified 
by  the  common  law.  The  law  acknow- 
ledges no  distinction  in  this  respect  between 
the  soldier  and  the  private  individual.  The 
soldier  is  still  a  citiien,  lying  under  the 
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The  statute  34  Edw.  3,  c.  U  empowers  justices  of  the  peace  to  Suppression  of 
restrain  and  arrest  rioters:  and  having  been  construed  liberally,  it  J^j:  By sU" 
has  been  resolved,  that  a  single  justice  may  arrest  persons  riotously 
assembled,  and  may  also  authorize  others  to  arrest  them  by  a  parol 
command.  By  the  statute  13  Hen.  4T  c.  7.  s.  1.  the  justices  of  the 
peace,  three  or  two  of  them  at  the  least,  and  the  sheriff  or  under- 
sheriff  of  the  county  where  any  riot,  assembly,  or  rout  of  people 
against  the  law  shall  be  made,  shall  come  with  the  power  of  the 
county  (if  need  be)  to  arrest  them ;  and  shall  arrest  them;  and  shall 
have  power  to  record  that  which  they  shall  find  so  done  in  their 
presence  against  thelaw :  and  by  such  record  the  offenders  shall  be 
convicted  in  the  same  manner  as  is  contained  in  the  statute  of 
forcible  entries,  (m)  In  the  interpretation  of  this  statute  it  has  been 
holden,  that  all  persons,  noblemen  and  others,  except  women,  cler- 
gymen, persons  decrepit,  and  infants  under  fifteen,  are  bound  to 
attend  the  justices  in  suppressing  a  riot,  upon  pain  of  fine  and  im- 
prisonment; and  that  any  Dattery,  wounding,  or  killing  the  rioters, 
that  may  happen  in  suppressing  the  riot,  is  justifiable,  (n) 

An  indictment  for  a  riot  must  shew  tor  what  act  the  rioters  Oftheindict- 
assembled,  that  the  court  may  judge  whether  it  was  lawful  or  mentai><ttnLL 
not:(o)and  it  must  state  that  the  defendants  unlawfully  assembled ; 
for  a  riot  is  a  compound  offence :  there  must  be  not  only  an  unlaw- 
ful act  to  be  done,  but  an  unlawful  assembly  of jnore  than  two  yer* 
sons,  (p)    In  a  case  where  six  persons  being  indicted  for  a  riot,  two 


same  obligation,  and  invested  with  the 
same  authority  to  preserve  the  peace  of  the 
King  as  any  other  subject.  If  the  one  is 
bound  to  attend  the  call  of  the  civil  magis- 
trate, so  is  the  other;  if  the  one  may 
interfere  for  that  purpose  when  the  occa- 
sion demands  it,  without  the  requisition  of 
the  magistrate,  so  may  the  other  too;  if  the 
one  may  employ  arms  for  that  purpose, 
when  arms  are  necessary,  the  soldier  may 
do  the  same.  Undoubtedly  the  same  exer- 
cise of  discretion  which  requires  the 
private  subject  to  act  in  subordination  to 
and  in  aid  of  the  magistrate,  rather  than 
upon  his  own  authority,  before  recourse  is 
had  to  arms,  ought  to  operate  in  a  stronger 
degree  with  a  military  force.  But  wfrereH 
thettamr  is  pressing  and  immediate. 
wGWlflfetogy^  has  actually  been  com- 
mitted. iirq55bt  otherwise  be  prevented. 
and  fronTthe  cu-cumstanceg  of  th< 
opportunity  is  ottered  of  obtaining 
sition  from   the   proper   anthorii 


f  the  King  not  only  may. 


sheriff  of  the  county,  may  come  with  the 
power  of  the  county,  if  need  be,  to  arrest 
any  rioters,  and  shall  arrest  them;  and 
they  have  power  to  record  that  which  they 
see  done  in  their  presence  against  the  law  ; 
by  which  record  the  offenders  shall  be  con- 
victed, and  may  afterwards  be  brought  to 
punishment  And  here  I  must  distinctly 
observe,  that  ft  is  «tf  fyf*  *g  fiiit  tflfff* *» 
wiU  of  the  subject,  as  some  have  erroneously 
supposed,  to  attend  or  not  to  the  call  of  the 
magistrate,  a$  they  think  proper,  but  event 

ipoer  pain 


ireseryc  _ 

[the  people.  Stall  further,  by  tbe~coThmon| 
"  iw,  not  only  is  each  private  subject  bound 
exert  himself  to  tne  utmost,  but  every 
sheriff,  constable,  and  other  peace  officer,  is 
called  upon  to  do  all  that  in  them  lies  for 
the  suppression  of  riot,  and  each  has  autho- 
rity to  command  all  other  subjects  of  the 
King  to  assist  them  in  that  undertaking. 
By  an  early  statute  (13  H.  4,  c.  7)  any 
two  justices,  with  the   sheriff  or   under 


gistrate,  and  to  do  *»'f  ftffrff  *«  assisting 


him  to  suppress  any  tmnuk*ons  assembly. 
See  Reg.  «.  Neale,  9  C.  &(P.  431,  per 
LitUedale,  J. 

(m)  5  R.  2,  stat.  1,  a  7. 

(»)  4  Blao.  Com.  146,  147.  1  Hale, 
495.  The  statutes  17  R.  2,  c.  8.  2  H. 
5,  c  8,  and  19  H.  7,  c.  13,  relate  also  to 
summary  proceedings  of  justices,  &c  in 
cases  of  riots,  which  it  is  not  thought  neces- 
sary to  mention  further  in  this  work.  The 
different  statutes  and  the  construction  put 
upon  them  may  be  seen  in  1  Hawk.  P.  C. 
c.  65,  s.  14,  stseq.  and  Burn,  tit.  Riots,  jrc. 
II.,  III.,  IV.,  V.  The  statutes  2  H.  5>  c. 
8.  2  H.  5,  c.  9,  and  2  H.  6,  c.  1 4,  relate 
to  process  out  of  chancery  in  cases  of 
riots. 

(o)  Reg.  v.  Gulston  and  others,  2  Lord 
Raym.  1210. 

(p)  Reg.  o.  Soley,  et  al.  2  Salk.  593, 
594. 
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Evidence  upon 
an  indictment 
for  a  conspi- 
racy in  unlaw- 
fully assem- 
bling, &c.  to 
excite  discon- 
tent and  dis- 
affection. 


of  them  died  without  being  tried,  two  were  acquitted,  and  the  other 
two  were  found  guilty,  the  Court  refused  to  arrest  the  judgment, 
saying,  that  as  the  jury  had  found  two  persons  to  be  guilty  of  a  riot, 
it  must  have  been  together  with  those  two  who  had  never  been 
tried,  as  it  could  not  otherwise  have  been  a  riot  (a)  But  as  two 
persons  only  cannot  be  guilty  of  a  riot,  it  was  held,  that  where  seve- 
ral were  indicted,  and  all  but  two  were  acquitted,  no  judgment 
could  be  given  against  the  two.  (r)  And  though  the  indictment  in 
this  case  charged  a  battery  upon  an  individual  as  well  as  a  riot,  and 
it  was  argued  that  the  riotose,  Sfc.  was  only  to  express  the  manner 
of  the  assault,  and  a  kind  of  aggravation  of  the  offence,  it  was  held 
that  the  two  persons  could  not  be  intended  to  be  guilty  of  the 
battery ;  that  the  offence  was  special  and  laid  as  a  riot,  the  riotose 
extending  to  all  the  facts,  and  the  battery  being  but  part  of  the 
riot;  so  that  the  defendants  being  acquitted  of  the  riot  were 
acquitted  of  the  whole  of  which  they  were  indicted.  But  it  was 
also  held,  that  if  the  indictment  had  been,  that  the  defendants,  with 
divers  other  disturbers  of  the  peace,  had  committed  this  riot  and 
battery,  and  the  verdict  had  been  as  in  this  case,  the  King  might 
have  had  judgment  (s) 

If  an  indictment  for  a  riot  and  flffflwlf  do  not  conclude  in  terro- 
rem  populi,  and  there  be  no  evidence  ot  an  assault,  the  defendants 
must  be  acquitted,  (t)  but  if  such  an  indictment  charge  thq 
defendants  with  a  riot  and  cutting  down  fences,  they  may  be 
convicted  of  an  unlawful  assembly,  notwithstanding  the  want  of 
such  a  conclusion,  (u)  An  indictment,  however,  upon  the  1  Geo.  1, 
st  2,  c  5,  s.  1,  for  remaining  assembled  one  hour  after  proclamation 
has  been  made,  need  not  charge  the  riot  to  have  been  in  terrorem 
populi.  (v) 

Upon  an  indictment  against  H.  Hunt  and  others,  for  a  conspiracy 
and  unlawfully  meeting  together  with  persons  unknown,  for  the 
purpose  of  exciting  discontent  and  disaffection,  at  which  meeting 
H.  Hunt  was  the  chairman,  it  was  holden,  that  resolutions  passed 
at  a  former  meeting  assembled  a  short  time  before,  in  a  distant  place, 
tut  at  which  H.  Hunt  also  presided,  and  the  avowed  object  of  which 
meeting  was  the  same  as  that  of  the  meeting  mentioned  in  the 
indictment,  were  admissible  in  evidence,  to  shew  the  intention  of 
H.  Hunt  in  assembling  and  attending  the  meeting  in  question. 
And  it  was  holden  that  a  copy  of  these  resolutions  delivered  by 
H.  Hunt  to  the  witness  at  the  time  of  the  former  meeting,  as  the 
resolutions  then  intended  to  be  proposed,  and  which  corresponded 
with  those  which  the  witness  heard  read  from  a  written  paper,  was 
admissible,  without  producing  the  original  (to) 

In  the  same  case  it  appeared,  that  large  bodies  of  men  had  come 
to  the  meeting  in  question  from  a  distance,  marching  in  regular 
order  resembling  a  military  march :  and  it  was  holden  to  be  admis- 
sible evidence,  to  shew  the  character  and  intention  of  the  meeting, 


(?)  Bex  v.  Scott  and  another,  3  Burr. 
1262. 

(r)  Bex  v.  Sadbury  and  others,  1  Lord 
Baym.  484,  and  see  19  Vin.  Abr.  tit 
Riots  (E)\. 

(«)  Bex  v.  Sadbury  and  others,  1  Lord 
Baym.  484.  &  C.  2  Salt  593,  and 
12  Mod.  262.     19  Yin.  Abr.  tit  RioU 


(E)  6. 

(/)Bex  v.  Hughes,  4  C.  &  P.  373, 
Park,  J.  J.  A. 

(«)  Bex  v.  Cox,  4  C.  &  P.  538,  Patte- 
son,  J. 

O)  Bex  v.  James,  5  C.  &  P.  153,  Pat- 
tern, J.  MS.  C.  S.  G.  &  C. 

(»)  Bex  v.  Hunt,  3  B.  &  A.  566. 
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that  within  two  days  of  the  time  at  which  it  took  place  consi- 
derable numbers  were  seen  training  and  drilling  before  daybreak, 
at  a  place  from  which  one  of  these  Dodies  had  come  to  the  meet- 
ing; and  that,  upon  their  discovering  the  persons  who  saw  them, 
they  ill-treated  them,  and  forced  one  of  them  to  take  an  oath 
never  to  be  a  king's  man  again.  And  it  was  also  admitted  as 
evidence  for  the  same  purpose,  that  another  body  of  men  in  their 
progress  to  the  meeting,  on  passing  the  house  oi  the  person  who 
had  been  so  ill-treated,  expressed  their  disapprobation  of  his  con- 
duct by  hissing.  ( x) 

It  was  decided  in  this  case,  that  parol  evidence  of  inscriptions  and 
devices  on  banners  and  flags  displayed  at  a  meeting  is  admissible 
without  producing  the  originals,  (y) 

And  another  point  was  also  decided  in  this  case;  namely, 
that  upon  the  indictment  in  question  evidence  of  the  supposed 
misconduct  of  those  who  dispersed  the  meeting  was  not  admis- 
sible. («) 

In  another  case  where  the  question  was,  with  what  intention  a 
great  number  of  persons  assembled  to  drill,  declarations  made  by 
those  assembled  and  in  the  act  of  drilling,  and  further  declarations 
made  by  others  who  were  proceeding  to  the  place,  and  solicitations 
made  by  them  to  others  to  accompany  them  declaratory  of  their  Declarations  of 
object,  were  held  to  be  admissible  in  evidence  for  the  purpose  of  the  parties 
shewing  their  object  (a)    And  in  general,  evidence  is  admissible  to  anem  ln*" 
shew  that  the  meeting  caused  alarm  and  apprehension,  and  to  prove 
information  given  to  the  civil  authorities,  and  the  measures  taken  by 
them  in  consequence  of  such  information,  (b) 

It  was  held  by  the  judges,  (c)  on  the  special  commission  of 
1830,  1831,  at  Salisbury,  that  the  prisoners  must  first  be  iden- 
tified as  forming  part  of  the  crowd  before  the  riot  is  proved,  and 
the  fifteen  judges  confirmed  the  holding  of  the  special  com- 
mission, (d) 

Where  several  were  indicted  for  a  riot,  it  was  moved,  that 
the  prosecutor  might  name  two  or  three,  and  try  it  against  them, 
and  that  the  rest  might  enter  into  a  rule  to  plead  not  guilty 
{guilty  if  the  others  were  found  guilty;)  and  a  rule  was  made 
accordingly ;  this  being  to  prevent  the  charges  in  putting  them  all 
to  plead,  (e) 

The  punishment  for  offences  of  the  nature  of  riots,  routs,  or  un-  Punishment, 
lawful  assemblies,  at  common  law,  is  fine  and  imprisonment,  in 
proportion  to  the  circumstances  of  the  offence :  (f)  and  formerly,  in 
cases  of  great  enormity,  it  appears  that  the  offenders  were  sometimes 
punished  with  the  pillory;  (g)out  such  punishment  is  now  taken  away 
by  the  statute  56  Geo.  3,  c.  138. 

And  by  the  3  Geo.  4,  c  114,  whenever  any  person  shall  be  con- 
victed of  a  riot,  "  it  shall  and  may  be  lawful  tor  the  Court  before 
which  any  such  offender  shall  be  convicted,  or  which  by  law  is 

(*)  Rex  v.  Hunt,  3  B.&  A.  566.  (rf)  Per   Alderson,  B.,  in   Nicholson's 

( y)  Id.  ibid.  case,  1  Lew.  300,  where  the  same  coarse 

(z)  Id.  ibid.  was  adopted. 

(a)  Bedford  v.  Birley,  cor.  Holroyd,  J.  (e)  Anon.  2  Salk.  317.    Reg.  c.  Mid- 

3  Stark.  N.  P.  C.  76.  dlemore,  6  Mod.  212. 

(6)  Id.  ibid.  (/  )  1  Hawk.  P.  C.  c.  65,  s.  12. 

(c)  Vaughtn,  B.  Parke  and  Alderson,  Js.  (g)  Id.  ibid. 

VOL.  L  U 


290  Of  Riots,  frc. — Punishment.  [book  ii. 

authorized  to  pass  sentence  upon  any  such  offender,  to  award  and 
order,  if  such  Court  shall  think  fit,  sentence  of  imprisonment,  with 
hard  labour,  for  any  term,  not  exceeding  the  term  for  which  such 
Court  may  now  imprison  for  such  offences,  either  in  addition  to,  or 
in  lieu  of  any  other  punishment  which  may  be  inflicted  on  any  such 
offenders,  by  any  law  in  force  before  the  passing  of  this  act;  and 
every  such  offender  shall  thereupon  suffer  such  sentence,  in  such 
place,  and  for  such  time  as  aforesaid,  as  such  Court  shall  think  fit  to 
direct" 
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CHAPTER  THE  TWENTY-SIXTH. 


OF  AFFRAYS. 

Affrays  are  the  fighting  of  two  or  more  persons  in  some  public 
place,  to  the  terror  of  his  Majesty's  subjects,  (a)  The  derivation 
of  the  word  affray  is  from  the  French  effrayer,  to  terrify ;  and  as 
in  a  legal  sense  it  is  taken  for  a  public  offence  to  the  terror  of  the 
people,  it  seems  clearly  to  follow  that  there  may  be  an  assault  which 
will  not  amount  to  an  affray :  as  where  it  happens  in  a  private  place, 
out  of  the  hearing  or  seeing  of  any  except  the  parties  concerned ;  in 
which  case  it  cannot  be  said  to  be  to  the  terror  of  the  people,  (b) 
And  there  may  be  an  affray  which  will  not  amount  to  a  riot,  though 
many  persons  be  engaged  in  it:  as  if  a  number  of  persons,  being 
met  together  at  a  fair  or  market,  or  on  any  other  lawful  or  innocent 
occasion,  happen  on  a  sudden  quarrel  to  fall  together  by  the  ears,  it 
seems  agreed  that  they  will  not  be  guilty  of  a  riot,  but  only  of  a  sud- 
den affray,  of  which  none  are  guilty  but  those  who  actually  engage 
in  it;  and  this  on  the  ground  of  the  design  of  their  meeting  being 
innocent  and  lawful,  and  the  subsequent  breach  of  the  peace  hap- 

Sining  unexpectedly  without  any  previous  intention,  (c)  An  affray 
ffers  also  from  a  not  in  this,  that  two  persons  only  may  be  guilty 
of  it:  whereas  three  persons  at  least  are  necessary  to  constitute  a 
riot,  as  has  been  shewn  in  the  preceding  Chapter. 

An  affray  may  be  much  aggravated  by  the  circumstances  under  Aggravated 
which  it  taxes  place,  either,  first,  in  respect  of  its  dangerous  tend-  a"ray,» 
ency ;  secondly,  in  respect  of  the  persons  against  whom  it  is  com- 
mitted ;  or,  thirdly,  in  respect  of  the  place  in  which  it  happens. 

An  affray  may  receive  an  aggravation  from  its  dangerous  tend- 
ency; as  where  persons  coolly  and  deliberately  engage  in  a  duel 
which  cannot  but  be  attended  with  the  apparent  danger  of  murder, 
and  is  not  only  an  open  defiance  of  the  law,  but  carries  with  it  a 
direct  contempt  of  the  justice  of  the  nation,  putting  men  under  the 
necessity  of  righting  themselves,  (d)  And  an  affray  may  receive  an 
aggravation  from  tne  persons  against  whom  it  is  committed;  as 
where  the  officers  of  justice  are  violently  disturbed  in  the  due  execu- 
tion of  their  office,  by  the  rescue  of  a  person  legally  arrested,  or  the 

(a)  4BIac  Com.  144.  3  Inst.  158.  Burn.  (e)  1  Hawk.  P.  C.  c  65,  s.  3. 

Just,  tit  Affray,  L  (d)  1  Hawk.  P.  C.  c  63,  s.  21.    This 

(6)  I  Hawk.  P.   C.  c.  63,  s.   1.    In  3  would  apply  to  such  duels  as  were  fought 

Inst.  H  is  said  that  an  affray  is  a  public  in  ancient  times ;  and  to  such  as  have  been 

offence  to  the  terror  of  the  King's  subjects ;  occasionally  heard  of,  in  more  modern  days, 

and  is  an  English  word,  and  so  called,  be*  in  neighbouring  countries,  fought  amidst  a 

cause  it  affirighteth  and  maketh  men  afraid ;  number  of  spectators.    But  ok.  if  a  duel,  as 

and  is  inquirable  in  a  leet  as  a  common  usually  conducted  in  this  country  of  late 

nuisance.  years,  would  be  an  affray  ? 

U2 
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bare  attempt  to  make  such  a  rescue ;  the  ministers  of  the  law  being 
under  its  more  immediate  protection.  (<?)     And  further,  an  affray 
may  receive  an  aggravation  from  the  place  in  which  it  is  committed ; 
it  is  therefore  severely  punishable  when  committed  in  the  King's 
courts,  or  even  in  the  palace-yard  near  those  courts;  and  it  is  highly 
fineable  when  made  in  the  presence  of  any  of  the  King's  inferior 
courts  of  justice.  (/)     And,  upon  the  same  account  also,  affrays  in  a 
church  or  church-yard  have  always  been  esteemed  very  heinous 
offences,  as  being  very  great  indignities  to  the  Divine  Majesty,  to 
whose  worship  and  service  such  places  are  immediately  dedicated.^) 
Words  will  not       It  is  said,  that  no  quarrelsome  or  threatening  words  whatsoever 
make  an  affray.  can  amount  to  an  affray ;  and  that  no  one  can  justify  laying  his 
hands  on  those  who  shall  barely  quarrel  with  angry  words,  without 
coming  to  blows :  but  it  seems  that  a  constable  may,  at  the  request 
of  the  party  threatened,  carry  the  person  who  threatens  to  beat  him 
But  there  may   before  a  justice,  in  order  to  find  sureties.     And  granting  that  no 
where  tfiere  is    ")are  wor^8>  *n  tne  judgment  of  law,  cany  in  them  so  much  terror  as 
no  actual  vio-    to  amount  to  an  affray,  yet  it  seems  certain  that  in  some  cases  there 
lence,  as  where  may  be  an  affray  where  there  is  no  actual  violence ;  as  where  per- 
amnion  goes     gong  arm  themselves  with  dangerous  and  unusual  weapons,  in  such 
a  manner  as  will  naturally  cause  a  terror  to  the  people ;  which  is 
said  to  have  been  always  an  offence  at  common  law,  and  is  strictly 
prohibited  by  several  statutes.  (A) 

The  principal  of  these  statutes  is  2  Edw.  3,  c.  3,  sometimes 
spoken  of  as  the  statute  of  Northampton.  It  enacts,  that  no  man, 
of  what  condition  soever,  except  the  King's  servants  in  his  presence, 
and  his  ministers  in  executing  their  office,  and  such  as  be  in  their 
company  assisting  them,  and  also  upon  a  cry  made  for  arms  to  keep 
the  peace,  shall  come  before  the  King's  justices  or  other  of  the  Kings 
ministers  doing  their  office,  with  force  and  arms,  nor  bring  any 
force  in  affray  of  peace,  (i)  nor  go  nor  ride  armed,  by  night  or  day, 
in  fairs  or  markets,  or  in  the  presence  of  the  King's  justices,  or  other 
ministers,  or  elsewhere ;  upon  pain  to  forfeit  tneir  armour  to  the 
King,  and  their  bodies  to  prison  at  the  King's  pleasure.  The  statute 
also  provides,  that  the  Bang's  justices  in  their  presence,  sheriffs,. and 
other  ministers  in  their  bailiwicks,  lords  of  franchises  and  their 
bailiffs  in  the  same,  and  mayors  and  bailiffs  of  cities  and  boroughs 
within  the  same,  and  borough-holders,  constables,  and  wardens  of 
the  peace  within  their  wards,  shall  have  power  to  execute  the  act: 
and  that  the  judges  of  assize  may  inquire  and  punish  such  officers 
as  have  not  done  that  which  pertained  to  their  office.  This  statute 
is  further  enforced  by  7  Rich.  2,  c.  13,  and  by  the  20  Rich  2,  c.  1, 
which  adds  the  further  punishment  of  a  fine. 

In  the  exposition  of  this  statute  of  2  Edw.  3,  it  has  been  holden, 
gf  2  ^w-  3»c»  that  no  wearing  of  arms  is  within  its  meaning,  unless  it  be  accom- 
sons  going*"      panied  with  such  circumstances  as  are  apt  to  terrify  the  people ; 

armed. 


2  Edw.  3,  c.  3. 
Persons  pro- 
hibited from 
going  armed. 


Construction 


0)  1  Hawk.  P.  C.  c.  63,  s.  22.  And  see 
pott.  Chap,  on  Rescue. 

(/)  1  Hawk.  P.  C.  c.  21,  s.  6, 10,  c. 
63,  s.  23.  As  to  striking  in  the  courts  of 
justice,  see  post,  Book  ill.  Chap,  on  Ag- 
gravated Assaults. 

(?)  1  Hawk.  P.  C.  c.  63,  s.  23.  And 
s<  e  post.  Chap,  zxviii.  Of  Disturbances  in 
Places  of  Public  Worship. 


(h)  Id.  ibid.  sec.  2,  4. 

(t)  The  words  of  the  statute  are  e* 
affirai  de  la  pees.  But  Lord  Coke,  in  3 
fnst  158,  cites  it  as  en  affraier  de  la  pais; 
and  observes,  that  the  writ  grounded  upon 
the  statute  says  ta  auorundam  de  populo 
terrorem,  and  that  therefore  the  printed 
book  (en  affray  de  la  peace)  should  be 
amended. 
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from  whence  it  seems  clearly  to  follow,  that  persons  of  quality  are  in 
no  clanger  of  offending  against  the  statute  by  wearing  common 
weapons,  or  having  their  usual  number  of  attendants  with  them  for 
their  ornament  or  defence,  in  such  places,  and  upon  such  occasions, 
in  which  it  is  the  common  fashion  to  make  use  of  them,  without 
causing  the  least  suspicion  of  an  intention  to  commit  any  act  of  vio- 
lence, or  disturbance  of  the  peace,  (A)  And  no  person  is  within  the 
intention  of  the  statute,  who  arms  himself  to  suppress  dangerous 
rioters,  rebels,  or  enemies,  and  endeavours  to  suppress  or  resist  such 
disturbers  of  the  peace  and  quiet  of  the  realm.  (I)  But  a  man  can- 
not excuse  wearing  such  armour  in  public  by  alleging  that  a  person 
threatened  him,  and  that  he  wears  it  for  tne  safety  of  his  person 
from  the  assault :  though  no  one  will  incur  the  penalty  of  the  sta- 
tute, for  assembling  his  neighbours  and  friends  in  his  own  house, 
against  those  who  threaten  to  do  him  any  violence  therein,  because 
a  man's  house  is  as  his  castle,  (m) 

It  may  be  useful  to  mention  shortly  the  acts  which  may  be  done 
for  the  suppression  of  an  affray,  by  a  private  person,  by  a  constable, 
or  by  a  justice  of  peace. 

It  seems  to  be  agreed,  that  any  one  who  sees  others  fighting  may  (X  theiuppres- 
lawfully  part  them,  and  also  stay  them  till  the  heat  be  over,  and  then  J^a  pri^teyS 
deliver  them  to  the  constable,  who  may  carry  them  before  a  justice  person, 
of  peace,  in  order  to  their  finding  sureties  for  the  peace ;  and  it  is 
said  that  any  private  person  may  stop  those  whom  he  shall  see 
coming  to  join  either  party,  (n)  Any  person  present  may  arrest 
the  affrayer  at  the  moment  of  the  affray,  and  detain  him  till  his 
passion  has  cooled  and  his  desire  to  break  the  peace  has  ceased,  and 
then  deliver  him  to  a  peace  officer ;  and  so  any  person  may  arrest 
an  affrayer  after  the  actual  violence  is  over,  but  whilst  he  shews  a 
disposition  to  renew  it  by  persisting  in  remaining  on  the  spot  where 
he  has  committed  it.  Both  cases  fall  within  the  same  principle, 
which  is  that  for  the  sake  of  the  preservation  of  the  peace,  any  indi- 
vidual who  sees  it  broken,  may  restrain  the  liberty  of  him  whom  he 
sees  breaking  it,  so  long  as  his  conduct  shows  that  the  public  peace 
is  likely  to  be  endangered  by  his  acts.  In  truth,  whilst  those  are 
assembled  together  who  have  committed  acts  of  violence,  and  the 
danger  of  their  renewal  continues,  the  affray  itself  may  be  said  to 
continue ;  and  during  the  affray,  the  constable  may,  not  merely  on 
his  own  view,  but  on  the  information  and  complaint  of  another, 


(A)  1  Hawk.  P.  C.  c.  63,  s.  9. 

(/)  Id.  sec.  10. 

(»)  Id.  sec.  8,  and  see  in  as.  5, 6,  7,  as  to 
the  proceedings  of  justices,  &c,  executing 
the  act.  As  to  arms  in  Ireland,  the  47  Geo. 
3,  sess.  2,  c.  54,  was  passed,  and  is  in- 
tituled, "  An  act  to  prevent  improper  per- 
sons from  having  arms  in  Ireland ;"  and 
having  been  continued  and  amended  from 
time  to  time,  was  further  continued  for  one 
year,  and  until  the  end  of  the  then  next  ses- 
sion of  parliament  by  3  &  4  Vic.  c.  32.  By 
this  act  of  47  Geo.  3,  it  is  felony  to  make 
pikes,  etc.,  under  certain  circumstances, 
without  a  license,  s.  1 1.  And  by  sec.  12, 
justices  may  search  for  pikes,  &c.  ;  and 
persons  having  such  instruments  in  posses- 
sion under  certain  circumstances,  are  pu- 
nishable by  twelve  months'  imprisonment 


for  the  first  offence,  and  for  any  subsequent 
offence  to  be  adjudged  felons. 

(n)  1  Hawk.  P.  C.  c.  63,  s.  11.  Where 
it  is  said  that  from  hence  it  seems  clearly 
to  follow,  that  if  a  man  receive  a  hurt  from 
either  party,  in  thus  endeavouring  to  pre- 
serve tne  peace,  he  shall  have  his  remedy 
by  an  action  against  him ;  and  that  upon 
the  same  ground  it  seems  equally  reason- 
able that  u  he  unavoidably  happen  to  hurt 
either  party,  in  thus  doin?  what  the  law 
both  allows  and  commends,  be  may  well 
justify  it;,  inasmuch  as  he  is  no  way  in 
fault,  and  the  damage  done  to  the  other 
was  occasioned  by  a  laudable  intention  to 
do  him  a  kindness.  See  particularly  the 
charge  of  Tindal,  C.  J.,  to  the  Bristol 
grand  jury,  ante,  p.  286,  note. 
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arrest  the  offenders,  and  of  course  the  person  so  complaining  is  jus- 
tified in  giving  the  charge  to  the  constable.    The  plaintiff  went  into 
the  defendants  shop,  and  offered  to  purchase  an  article  at  a  price 
marked  on  a  ticket;  the  plaintiff  disputed  with  the  shopman  about 
the  price,  and  was  desired  to  leave  the  shop,  which  he  refused  to  do, 
and  declared  he  would  strike  any  man  who  laid  hands  on  him :  a 
shopman  then  struck  him  on  the  face ;  the  plaintiff  returned  the 
blow,  and  a  contest  commenced,  the  noise  of  which  brought  down 
the  defendant  from    the  room  above;    when  he  came  down  the 
plaintiff  was  scuffing  with  the  shopman ;  the  defendant  sent  for  a 
policeman,  and  on  his  arrival  the  plaintiff  was  requested  by  the  de- 
fendant to  go  from  the  shop  quietly,  but  he  refused;    he   was 
standing  still  in  the  shop,  insisting  on  his  right  to  remain  there,  and 
a  mob  gathering  ronnd  the  door,  when  the  defendant  gave  him  in 
charge  to  the  policeman,  who  took  him  to  the  police  station.     It 
was  neld  that  the  defendant  had  a  right,  the  danger  continuing,  to 
deliver  the  plaintiff  into  the  hands  of  the  policeman,  and  that  the 
circumstance  that  the  plaintiff  was  not  guilty  of  the  first  illegal  vio- 
lence made  no  difference ;  for  at  the  time  the  defendant  interfered 
he  was  ignorant  of  that  fact :  he  saw  the  plaintiff  and  others  in  a 
mutual  contest,  and  that  mutual  contest  the  law  gave  him  power  to 
terminate,  for  the  sake  of  securing  the  peace  of  his  house  and  neigh- 
bourhood, and  the  persons  of  all  those  concerned  from  violence,  («) 
And  it  seems  to  be  clear,  that  if  either  party  be  dangerously  wounded 
in  such  an  affray,  and  a  stander  by,  endeavouring  to  arrest  the  other, 
be  not  able  to  take  him  without  hurting  or  even  wounding  him,  yet 
he  is  in  no  way  liable  to  be  punished,  inasmuch  as  he  is  bound, 
under  pain  of  fine  and  imprisonment,  to  arrest  such  an  offender,  and 
either  detain  him  till  it  appear  whether  the  party  will  live  or  die,  or 
carry  him  before  a  justice  of  peace,  (o) 
Of  the  sop-  It  seems  agreed,  that  a  constable  is  not  only  empowered,  as  all 

pression  of  af-    private  persons  are,  to  part  an  affray  which  happens  in  his  presence, 

<3a  hy  *  C°n'  ttt  *s  s^so  b°un(^  at  h*s  P61^  to  u^  h*8  be8t  enaeavourB  for  this  pur- 
pose :  (oo)  and  not  only  to  do  his  utmost  himself,  but  also  to  demand 
the  assistance  of  others,  which,  if  they  refuse  to  rive  him,  they  arc 
punishable  with  fine  and  imprisonment.  Ana  it  is  laid  down 
in  the  books,  that  if  an  affray  be  in  a  house,  the  constable  may 
break  open  the  doors  to  preserve  the  peace ;  and  if  affrayers  fly  to 
a  house,  and  he  follow  with  fresh  suit,  he  may  break  open  the  doors 
to  take  them.(p)  And  so  far  is  the  constable  intrusted  with  a 
power  over  all  actual  affrays,  that  though  he  himself  is  a  sufferer  by 
them,  and  therefore  liable  to  be  objected  against,  as  likely  to  be 
partial  in  his  own  cause,  yet  he  may  suppress  them ;  and  therefore 
if  an  assault  be  made  upon  him,  he  may  not  only  defend  himself, 
but  also  imprison  the  offender  in  the  same  manner  as  if  he  were  in 
no  way  a  party,  (q)  It  is  said  also,  that  if  a  constable  see  persons 
either  actually  engaged  in  an  affray,  as  by  striking,  or  offering  to 
strike,  or  drawing  their  weapons,  &c,  or  upon  the  very  point  of  en- 
tering upon  an  affray,  as  where  one  shall  threaten  to  kill,  wound, 

(n)  Timothy  v.  Simpson,  5  Tyrw.  244.  on.  if  a  constable  can  safely  break  open  the 

1  C,  M.  Sc  R.  757.  doors  of  a  dwelling  house  in  such  case,  with. 

(o)  1  Hawk.  P.  C.  c.  63,  s.  12.  3  Inst,  out  a  magistrate's  warrant?  At  least  it  should 

158.  seem,  there  must  be  some  circumstances  of 

(oa)  See  the  charge  of  Tindal,  C.  J.,  extraordinary   violence   in    the   affray   to 

ante,  p.  286,  note.  justify  him  in  so  doing. 

(p)  1  Hawk.  P.  C.  c.  63,  s.  13,  16.   But  (?)  Id.  ibid.  sec.  15. 
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or  beat  another,  he  may  either  carry  the  offender  before  a  justice  of 
the  peace,  to  the  end  that  such  justice  may  compel  him  to  find 
sureties  for  the  peace,  &c,  or  he  may  imprison  him  of  his  own  au- 
thority for  a  reasonable  time  till  the  heat  be  over,  and  also  after- 
wards detain  him  till  he  find  such  surety  by  obligation.  But  it 
seems  that  he  has  no  power  to  imprison  such  an  offender  in  any 
other  manner,  or  for  any  other  purpose ;  for  he  cannot  justify  the 
committing  an  affrayer  to  gaol  till  he  shall  be  punished  for  his 
offence ;  and  it  is  said  that  he  ought  not  to  lay  hands  on  those  who 
barely  contend  with  hot  words,  without  any  threats  of  personal  hurt : 
and  that  all  which  he  can  do  in  such  a  case  is  to  command  them, 
under  pain  of  imprisonment,  to  avoid  fighting.  M 

It  has  been  much  doubted  whether  a  private  individual,  who  has  Where  the 
seen  an  affray  committed,  may  give  in  charge  to  a  constable  who  jf^*^^ 
has  not;  and  whether  such  constable  may,  therefore,  take  into  his  of  the  consta- 
custody  the  affrayers,  or  either  of  them,  in  order  to  be  carried  before  bie. 
a  justice,  after  the  affray  has  entirely  ceased,  after  the  offenders 
have  quitted  the  place  where  it  was  committed,  and  there  was  no 
danger  of  renewal  ;(*)  but  it  seems  now  to  be  settled  that  a  constable 
has  no  power  to  arrest  a  man  for  an  affray  done  out  of  his  own  view, 
without  a  warrant  from  a  justice  of  peace,  (t)  unless  a  felony  be 
done,  or  likely  to  be  done :  for  it  is  the  proper  business  of  a  constable 
to  preserve  the  peace,  not  to  punish  the  breach  of  it ;  and  where  a 
breach  of  the  peace  has  been  committed,  and  is  over,  the  constable 
must  proceed  in  the  same  way  as  any  other  person,  namely,  by 
obtaining  a  warrant  from  a  magistrate,  {u)    It  is  said  that  he  may 
carry  those  before  a  justice  of  peace  wno  were  arrested  by  such 
as  were  present  at  an  affray,  and  delivered  by  them  into  his 
hands,  (v) 

There  is  no  doubt  but  that  a  justice  of  peace  may  and  must  do  Of  the  sup- 
all  such  things  for  the  suppression  of  an  affray,  which  private  men  ?reULm  rf 


(r)  Id.  ibid.  sec.  14. 

(#)  See  Timothy  v.  Simpson,  5  Tyrw. 
244.  a  C.  1  C,  M.  &  R.  757.  The 
Court  did  not  decide  the  question.  They 
observed,  "the  power  of  a  constable  to 
take  into  his  custody,  upon  a  reasonable 
information  of  a  private  person  under  such 
circumstances,  and  of  that  person  to  give  in 
charge,  must  be  correlative.  Now  as  to 
the  authority  of  a  constable,  it  is  perfectly 
clear  that  he  is  not  entitled  to  arrest  in 
order  himself  to  take  sureties  of  the  peace, 
for  he  cannot  administer  an  oath.  Sharrock 
v.  Hannemer,  Cro.  Eliz.  376,  Owen,  105, 
S.  C.  nam.  Scarrett  v.  Tanner.  But  whether 
he  has  that  power  in  order  to  take  before  a 
magistrate,  that  he  may  take  sureties  of  the 
peace,  is  a  question  on  which  the  authorities 
differ.  Lord  Hale  seems  to  have  been  of 
opinion  that  a  constable  has  this  power,  2  H. 
P.  C.  89,  and  the  same  rule  has  been  laid 
down  at  Nisi  Prius  by  Lord  Mansfield,  in  a 
case  referred  to  in  2  East,  306,  and  by 
Bailer,  J.,  in  two  others,  one  quoted  in  the 
same  place,  and  another  cited  in  3  Campb. 
N.  P.  421.  On  the  other  hand,  there  is  a 
dictum  to  the  contrary  in  Brooke's  Abridg- 
ment, tit.  Faux  Imprisonment,  which  is 
referred  to  and  adopted  by  Lord  Coke  in 
2  Inst  52 ;  and  Lord  Holt,  in  2  Lord  Ray. 


1 301 .  Reg.©.  Tooley,  expresses  the  same  opi- 
nion. Lord  C.  J.  Eyre,  in  Coupey  v.  Henley, 
1  Egp.  C.  N.  P.  540,  does  the  same,  and 
many  of  the  modern  text-books  state  that 
to  be  the  law.  Burn's  Just.  26th  ed.  tit 
Arrest*  258.  Baa  Abr.  (D)  tit  Trespass, 
53.  2  East,  P.  C.  506.  Hawk.  P.  C.  b.  2, 
c  13,8.8." 

(t)  Cook  v.  Nethercote,  6  C.  &  P. 
741,  Alderson,  B.  Fox  e.  Gaunt,  3  B. 
&  Ad.  798.  Rex  t.  Curvan,  R.  &  M. 
C.  C.  R.  132.  Rex  v.  Bright,  4  C.  &  P. 
387.  See  these  cases,  pott.  Book  iii.,  tit 
Manslaughter  in  Resisting  Officers, 

(«)  Cook  v.  Nethercote,  supra. 

(©")  1  Hawk.  P.  C.  c.  63,  s.  17,  citing 
Lamb.  131,  and  Dalt  c  8.  Dalton  how- 
ever does  not  seem  to  warrant  the  position ; 
but  on  the  contrary,  he  says,  that  "  the 
constable  may  not  imprison  the  parties 
unless  the  affray  was  in  bis  presence,"' 
and  it  seems  the  position  is  very  doubt- 
ful :  the  constable  cannot  apprehend 
'  affrayers  on  the  information  of  others, 
because  in  misdemeanors  he  cannot  act 
except  upon  view,  and  the  same  reason 
applies  to  the  case  of  a  person  brought  in 
custody  by  a  person  who  apprehended  him 
on  the  spot  C.  S.  G. 
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affrays  bv  a  or  constables  are  either  enabled  or  required  by  the  law  to  do :  but 
justiceofpeace.  ft  jg  g^  xh&t  he  cannot,  without  a  warrant,  authorize  the  arrest  of 
any  person  for  an  affray  out  of  his  view.  Yet  it  seems  clear,  that 
in  such  case  he  may  make  his  warrant  to  bring  the  offender  before 
him,  in  order  to  compel  him  to  find  sureties  for  the  peace.  Also  it 
seems  that  a  justice  of  peace  has  a  greater  power  over  one  who 
has  dangerously  wounded  another  in  an  affray,  than  either  a  private 
person  or  a  constable ;  for  there  does  not  seem  to  be  any  good  au- 
thority, that  these  have  any  power  to  take  sureties  of  such  an  offen- 
der ;  but  it  seems  certain  that  a  justice  of  the  peace  has  a  discre- 
tionary power,  either  to  commit  mm  or  to  bail  him  till  the  year  and 
day  be  past  It  is  said,  however,  that  a  justice  ought  to  be  very 
cautious  how  he  takes  bail,  if  the  wound  be  dangerous ;  since,  if  the 

Earty  die,  and  the  offender  do  not  appear,  the  justice  is  in  danger  of 
eing  severely  fined,  if  upon  the  whole  circumstances  of  the  case  he 
has  been  too  favourable,  (tv) 
Punishment  of       The  punishment  of  common  affrays  is  by  fine  and  imprisonment; 
affrays.  the  measure  of  which  must  be  regulated  by  the  circumstances  of  the 

case :  for  where  there  is  any  material  aggravation,  the  punishment 
will  be  proportionably  increased,  (x) 

(to)  I  Hawk.  P.  C.  c  63,  s.  19.    As  in  such  cases  is  to  commit,  unless  the  case 

maliciously  wounding  is  now  a  felony  under  be  one  of  doubt,  within  the  7  Geo.  4,  c  64, 

the  1  Vict.  c.  85,  s.  4,  whether  the  case  s.  1.  C.  S.  G. 

would  have  been  murder  or  manslaughter,         (x)  4  Blac.  Com.  145.    1  Hawk.  P.  C. 

in  case  death  had  ensued,  the  proper  course  c  63,  s.  20. 
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CHAPTER  THE  TWENTY-SEVENTH. 


OP  CHALLENGING  TO  FIGHT. 

It  is  a  very  high  offence  to  challenge  another,  either  by  word  or 
letter,  to  fight  a  duel,  or  to  be  the  messenger  of  such  a  challenge, 
or  even  barely  to  endeavour  to  provoke  another  to  send  a  challenge, 
or  to  fight;  as  by  dispersing  letters,  for  that  purpose,  full  of  reflec- 
tions, and  insinuating  a  desire  to  fight,  (a)  Ana  it  will  be  no  ex- 
cuse for  a  party  so  offending,  that  he  has  received  provocation :  for 
as,  if  one  person  should  kill  another,  in  a  deliberate  duel,  under  the 
provocation  of  charges  against  his  character  and  conduct  ever  so 
grievous,  it  will  be  murder  in  him  and  his  second ;  the  bare  incite- 
ment to  fight,  though  under  such  provocation,  is  in  itself  a  very 
high  misdemeanor,  though  no  consequence  ensue  thereon  against 
thepeace.  (6) 

Tne  offence  of  endeavouring  to  provoke  another  to  send  a  chal-  9t^evrm^ 
lenge  to  fight  was  much  considered  in  a  modern  case,  in  which  it  a^ther"^0  e 
was  held  to  be  an  indictable  misdemeanor :  and  more  especially  as  send  a  chal- 
such  provocation  was  given  in  a  letter  containing  libellous  matter,  ***&• 
and  as  the  prefatory  part  of  the  indictment  alleged  that  the  de- 
fendant intended  to  do  the  party  bodily  harm,  and  to  break  the 
King's  peace,  (c)    And  the  sending  such  letter  was  held  to  be  an 
act  done  towards  the  procuring  the  commission  of  the  misdemeanor 
meant  to  be  accomplished,  (d)    In  this  case,  with  respect  to  the  Of  the  intent. 
intent  of  the  defendant,  the  rule  was  adopted  that  where  an  evil 
intent  accompanying  an  act  is  necessary  to  constitute  such  act  a 
crime,  the  intent  must  be  alleged  in  the  indictment  and  proved ; 
though  it  is  sufficient  to  allege  it  in  the  prefatory  part  of  the  indict- 
ment: but  that  where  the  act  is  in  itself  unlawful,  the  law  infers  an 
evil  intent ;  and  the  allegation  of  such  intent  is  merely  matter  of 
form,  and  need  not  be  proved  by  extrinsic  evidence  on  the  part  of 
the  prosecution,  (e) 

It  has  been  considered  that  mere  words  of  provocation,  as  "  liar"  Of  words  of 
and  "  knave,"  though  motives  and  mediate  provocation  for  a  breach  Provocatlon« 
of  the  peace,  yet  do  not  tend  immediately  to  the  breach  of  the 
peace,  like  a  challenge  to  fight,  or  a  threatening  to  beat  another.  (/) 


(a)  1  Hawk.  P.  C.  c.  63,  s.  3.  3  Inst 
158.  4  Blac  Com.  150.  Hicks's  case, 
Hob.  215. 

(6)  Rex  v.  Rice.  3  East,  581. 

(c)  Rex  r.  Phillips,  6  East,  464.  The 
letter  was,  *•  Sir— It  will,  I  conclude,  from 
the  description  you  gave  of  your  feelings 
and  ideas  with  respect  to  insult,  in  a  letter 
to  Mr.  Jones,  of  last  Monday's  date,  be 
sufficient  for  me  to  tell  you,  that  in  the 


whole  of  the  Carmarthenshire  election 
business,  as  far  as  it  relates  to  me,  yon 
have  behaved  like  a  blackguard.  I  shall 
expect  to  hear  from  you  on  this  subject, 
and  will  punctually  attend  to  any  appoint- 
ment you  may  think  proper  to  make." 

(<*)  See  ante,  p.  46,  47. 

(0  Rex  «.  Phillips,  6  East,  470  to  476. 

(/)  King's  case,  4  Inst  181. 
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But  words  which  directly  tend  to  a  breach  of  the  peace  may  be 
indictable ;  as  if  one  man  challenges  another  by  woras ;  (g)  and  if 
it  can  be  proved  that  the  words  used  were  intended  to  provoke  the 
party,  to  whom  they  were  addressed,  to  give  a  challenge,  the  case 
would  seem  to  fall  within  the  same  rule.  (A) 

In  a  case  where  a  person  wrote  a  letter  with  intent  to  provoke  a 
challenge,  sealed  it  up,  and  put  it  into  the  twopenny  post-office  in 
a  street  in  Westminster,  addressed  to  the  prosecutor  m  the  city  of 
London,  by  whom  it  was  there  received ;  Lord  Ellenborough,  C.  J., 
held  that  the  defendant  might  be  indicted  in  Middlesex,  as  there 
was  a  sufficient  publication  in  that  county  by  putting  the  letter  into 
the  post-office  there,  with  the  intent  that  it  should  be  delivered  to 
the  prosecutor  elsewhere ;  and  that  if  the  letter  had  never  been  de- 
livered, the  defendant's  offence  would  have  been  the  same,  (A) 

It  may  be  observed,  before  this  subject  is  concluded,  that  sending 
a  challenge  is  an  offence  for  which  the  Court  of  King's  Bench  will 

Sant  a  criminal  information :  but  in  a  case  where  it  appeared,  upon 
e  affidavits,  that  the  party  applying  for  an  information  had  himself 
given  the  <first  challenge,  tne  Court  refused  to  proceed  against  the 
other  party  by  way  of  information ;  and  left  the  prosecutor  to  his 
ordinary  remedy  by  action  or  indictment  (/)  A  rule  to  shew  cause 
why  such  an  information  should  not  be  granted  has  been  made,  upon 
producing  copies  only  of  the  letters  in  which  the  challenge  was  con- 
tained, such  copies  being  sufficiently  verified,  (m) 

The  punishment  for  this  offence,  as  a  misdemeanor,  is  discre- 
tionary, and  must  be  guided  by  such  circumstances  of  aggravation 
or  mitigation  as  are  to  be  found  in  each  particular  case.  (») 


(?)  Reg-  v.  Langley,  6  Mod.  125.  S.  C. 
2  Lord  Raym.  1031. 

(A)  The  rule  given  in  3  Inst  158,  is — 
Quando  aliqxtxd  prohibetur,  prohtbetur  et 
omnt  per  quod  devenitur  ad  ittud. 

(*)  Rex  o.  Williams,  2  Campb.  506. 

(I)  Rex  v.  Hankey,  1  Burr.  316,  where 
it  is  said  that  the  court  held  that  it  might 
have  been  right  to  have  granted  cross  m- 
formatunu9  in  case  each  party  had  applied 
for  an  information  against  the  other. 

(m)  Rex  c.  Chappel,  1  Burr,  402. 

(«)  Rex  r.  Rice,  3  East,  584,  in  which 
case  the  defendant  (though  he  had  under- 
gone some  imprisonment,  and  though  there 
were  several  circumstances  tending  mate- 
rially to  mitigate  his  offence)  was  sentenced 


to  pay  a  fine  of  1002.  and  to  be  imprisoned 
for  one  calendar  month,  and  at  the  expira- 
tion of  that  time  to  give  security  to  keep 
the  peace  for  three  years,  himself  in  1000/. 
and  two  sureties  in  2502.  each,  and  to 
be  further  imprisoned  till  such  fine  was  paid 
and  such  securities  {riven.  Hawkins,  speak- 
ing of  the  pernicious  consequences  of 
duelling,  says, "  upon  which  considerations 
persons  convicted  of  barely  sending  a  chal- 
lenge have  been  adjudged  to  pay  a  fine  of 
10&,  and  to  be  imprisoned  for  one  month 
without  bail,  and  also  to  make  a  public  ac- 
knowledgment of  their  offence,  and  to  be 
bound  to  their  good  behaviour."  1  Hawk. 
P.  C.  c.  63,1.21. 
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CHAPTER  THE  TWENTY-EIGHTH, 


OF   DISTURBANCES  IN  PLACES  OF   PUBLIC  WORSHIP. 


It  has  been  already  stated  that  affrays  in  a  church  or  church-yard 
have  always  been  esteemed  very  heinous  offences,  as  being  very 
great  indignities  to  the  Divine  Majesty,  to  whose  worship  and  ser- 
vice such  places  are  immediately  dedicated ;  (a)  and  upon  this  con- 
sideration all  irreverent  behaviour  in  these  places  has  been  esteemed 
criminal  by  the  makers  of  our  laws.  So  that  many  disturbances 
occurring  in  these  places  are  visited  with  punishment  which,  if  they 
happened  elsewhere,  would  not  be  punishable  at  all ;  as  bare  quar- 
relsome words :  and  some  acts  are  criminal,  which  would  be  com- 
mendable if  done  in  another  place ;  as  arrests  by  virtue  of  legal 
process,  (b) 

Several  statutes  have  been  passed  for  the  purpose  of  preventing 
disturbances  in  places  of  worship  belonging  to  the  established  church, 
and  also  in  those  belonging  to  congregations  of  Protestant  Dissenters 
and  Roman  Catholics. 

The  5  &  6  Edw.  6,  c.  4,  enacts,  "  that  if  any  person  whatsoever  5  &  6  Edw.  6, 
shall,  by  words  only,  quarrel,  chide,  or  brawl,  in  any  church  or  church-  «•  *• *■  to11u*r" 
yard,  that  then  it  shall  be  lawful  unto  the  ordinary  of  the  place  {JL  ^'brawl- 
where  the  offence  shall  be  done,  and  proved  by  two  lawful  wit-  ing'in  a  church 
nesses,  to  suspend  every  person  so  offending ;  that  is  to  say,  if  he  or  church-yard, 
be  a  layman,  ab  ingressu  ecclesuz,  and  if  he  be  a  clerk,  from  the 
ministration  of  his  office,  for  so  long  time  as  the  said  ordinary  shall 
by  his  discretion  think  meet  and  convenient,  according  to  the 
Guilt" 

By  the  second  section  of  the  same  statute,  u  if  any  person  or  per-  S.  2.  Smiting 
sons  shall  smite  or  lay  violent  hands  upon  any  other,  either  in  any  jj^gjjgj?*" 
church  or  church-yard,  then  ipso  facto  every  person  so  offending  church  or 
shall  be  deemed  excommunicate,  and  be  excluded  from  the  fellow-  church-yard 
ship  and  company  of  Christ's  congregation."  (c) 

In  the  construction  of  this  statute  it  has  been  held  that  the  Eccle-  Construction 
siastical  Court  may  proceed  upon  the  two  first  sections,  and  is  not  to  °*  ^  rt»tute- 
be  prohibited;  for  though  tne  offence  mentioned  in  the  second 
section  of  smiting  in  the  church  or  church-yard  is  still  an  offence  at 
common  law,  and  the  offender  may  be  indicted  for  it ;  yet,  besides 
this,  he  may,  by  the  act,  be  ipso  facto  excommunicated,  (cc)  No 
previous  conviction  is  necessary  in  this  case ;  though,  if  there  be 

(a)  Ante,  292.  tent  to  strike  as  therein  mentioned."    The 

(b)  1  Hawk.  P.  O.  c  63,  s.  23.  statute  has  three  degrees  of  offences,  per 
0)  The  9  Geo.  4,  c.  31,  repeals  this  act      Lord  Mansfield,  C.  J.    1  Burr.  242,  and 

as  far  •*  as  relates  to  the  punishment  of      only  the  last  seems  to  be  repealed.  C.  S.  G. 
persons  convicted  of  striking   with    any  (ce)  Wilson,  Clerk,  v.  Greares,  1  Burr, 

weapon,  or  drawing  any  weapon  with  in-      240. 
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one,  the  ordinary  may  use  it  as  proof  of  the  fact  But  before  the 
Ecclesiastical  Court  could  proceed  for  the  offence,  in  the  third  sec- 
tion, (now  repealed)  there  must  have  been  a  previous  conviction, 
and  a  transmission  of  the  sentence  to  the  ordinary,  (d)  Indeed,  if 
the  Ecclesiastical  Court  proceeds  for  damages  on  either  clause,  the 
Court  of  King's  Bench  will  prohibit  them ;  for  the  proceedings  of 
the  Ecclesiastical  Court  are  pro  salute  anirrice.  (e) 

Cathedral  churches,  and  tne  church-yards  which  belong  to  them, 
are  within  the  statute.  (/)  And  it  has  been  held  that  it  will  be  no 
excuse  for  a  person  who  strikes  another  in  a  church,  &c,  to  shew 
that  the  other  assaulted  him.  (g)  But  churchwardens,  or  perhaps 
private  persons,  who  whip  boys  for  playing  in  the  church,  or  pull 
off  the  hats  of  those  who  obstinately  refiise  to  take  them  off  them- 
selves, or  gently  lay  their  hands  on  those  who  disturb  the  perform- 
ance of  any  part  of  divine  service,  and  turn  them  out  of  the  church, 
are  not  within  the  meaning  of  the  statute,  (A) 

The  statute  1  Mary,  sess.  2,  c.  3,  enacts,  "  that  if  any  person  or 
persons,  of  their  own  power  and  authority,  do  and  shall  willingly 
and  of  purpose,  by  open  and  overt  word,  fact,  act,  or  deed,  mali- 
ciously or  contemptuously  molest,  let,  disturb,  vex,  or  trouble,  or 
by  any  other  unlawful  ways  or  means  disquiet  or  misuse,  any 
preacher  or  preachers,  licensed,  allowed,  or  authorized,  to  preach  by 
the  Queen's  highness,  or  by  any  archbishop  or  bishop  of  this  realm, 
or  by  any  other  lawful  ordinary,  or  by  any  of  the  universities  of 
Oxford  and  Cambridge,  or  otherwise  lawfully  authorized  or  changed 
by  reason  of  his  or  their  cure,  benefice,  or  other  spiritual  promotion 
or  charge,  in  any  of  his  or  their  open  sermon,  preaching,  or  colla- 
tion, that  he  or  they  shall  make,  declare,  preach,  or  pronounce,  in 
any  church,  chapel,  church-yard,  or  in  any  other  place  or  places, 
used,  frequented,  or  appointed,  or  that  hereafter  shall  be  used  or 
appointed  to  be  preached  in ;  or  if  any  person  or  persons  shall 
maliciously,  willingly,  or  of  purpose,  molest,  let,  disturb,  vex,  dis- 
quiet, or  otherwise  trouble,  any  parson,  vicar,  parish-priest,  or 
curate,  or  any  lawful  priest,  preparing,  saying,  doing,  singing,  minis- 
tering, or  celebrating,  the  mass,  or  other  such  divine  service,  sacra- 
ments or  sacramentals,  as  was  most  commonly  frequented  and  used 
in  the  last  year  of  the  reign  of  the  late  sovereign  lord  King  Henry 
the  Eighth,  or  that  at  any  time  hereafter  shall  be  allowed,  set  forth, 
or  authorized,  by  the  Queen's  Majesty ;  or,  if  any  person  or  persons 
shall  unlawfully,  contemptuously,  or  maliciously,  of  their  own  power 
or  authority,  pull  down,  deface,  spoil,  or  otherwise  break,  any  altar 
or  altars,  or  any  crucifix  or  cross,  in  any  church,  chapel,  or  church- 
yard," every  such  offender,  his  aiders,  procurers,  or  abettors,  may 
be  apprehended  by  any  constable  or  churchwarden  of  the  place 
where  such  offence  shall  be  committed,  or  by  any  other  officer  or 
person  then  being  present  at  the  time  of  the  said  offence,  and  being 
so  apprehended,  shall  be  brought  before  some  justice  of  the  peace, 
by  whom  he  shall,  upon  due  accusation,  be  committed  forthwith ; 
and  within  six  days  next  after  the  accusation  the  said  justice,  with 
one  other  justice,  shall  diligently  examine  the  offence ;  and  if  the 


(d)  Wilson,  Clerk,  c.  Greaves,  1  Burr. 
240. 

(e^  Id.  ibid.  And  by  Lord  Mansfield,  C.  J., 
in  tne  same  case,  ••  We  proceed  to  punish. 


they  to  amend.1' 
(/  )  Dethick's  case,  1  Leon.  248. 
(g)  1  Hawk.  P.  C.  c.  63,  s.  28. 
(A)  Id.  ibid.  s.  29. 
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two  justices  find  the  person  guilty,  by  proof  of  two  witnesses,  or 
confession,  they  shall  commit  him  to  gaol  for  three  months,  and 
further  to  the  quarter  sessions  next  after  the  end  of  the  three  months ; 
at  which  sessions  he  is  upon  repentance  to  be  discharged,  finding 
surety  for  his  good  behaviour  for  a  year;  and  if  he  will  not  repent, 
he  is  to  be  further  committed  till  he  does,  (t) 

It  lias  been  resolved,  that  the  disturbance  of  a  minister  in  saying 
the  present  common  prayer  is  within  this  statute ;  for  the  express 
mention  of  such  divine  service  as  should  be  afterwards  authorized 
by  queen  Mary  impliedly  includes  such  service  also  as  should  be 
authorized  by  her  successors,  upon  the  principle  that  as  the  King 
never  dies,  a  prerogative  given  generally  to  one  goes  of  course  to 
others.  (A) 

The  1  Mary,  stat  2,  c  3,  merely  gave  to  the  common  law  cogni-  The  party  most 
zance  of  an  offence,  which  was  before  punishable  by  the  ecclesiastical  maliciously, 
law ;  and  in  order  to  be  within  that  statute,  the  party  must  maliei-  wllfu%» or  of 
ously,  wilfully,  or  of  purpose,  molest  the  person  celebrating  divine  th^rniniater. 
service.  The  plaintiff  on  a  Sunday  presented  a  notice  to  the  parish 
clerk,  and  desired  him  to  read  it  The  clerk,  after  consulting  the 
minister,  refused  to  do  so.  After  the  Nicene  Creed  had  been  read, 
and  whilst  the  minister  was  walking  from  the  communion  table  to 
the  vestry-room,  and  whilst  no  part  of  the  service  was  actually  going 
on,  the  plaintiff  stood  up  in  his  pew  and  read  a  notice  that  a  vestry 
would  be  held  to  choose  churchwardens,  whereupon  the  minister  de- 
sired a  constable  to  take  him  out  of  the  church,  which  the  constable 
did,  and  detained  him  an  hour  after  the  service  was  over,  and  then 
allowed  him  to  go  upon  promising  to  attend  before  a  magistrate  the 
next  day.  It  was  held,  that  although  the  constable  might  be  justi- 
fied in  removing  him  from  the  church,  and  detaining  nim  till  the 
service  was  over,  he  could  not  detain  him  afterwards  to  take  him 
before  a  magistrate  under  this  statute.  Abbott,  C.  J.,  said,  "  had 
the  notice  been  read  by  the  plaintiff  whilst  any  part  of  the  service 
was  actually  going  on,  we  might  have  thought  that  he  had  done  it 
on  purpose  to  molest  the  minister ;  but  the  act  having  been  done 
during  an  interval  when  no  part  of  the  service  was  in  the  course  of 
being  performed,  and  the  party  apparently  supposing  that  he  had  a 

S"  rht  to  give  such  a  notice,  I  am  not  prepared  to  say  that  the  1 
ary,  stat  2,  c  3,  warranted  his  detention  in  order  that  he  might 
be  taken  before  a  justice."  (I) 

The  statute  further  provides,  that  persons  rescuing  offenders  so  Rescuing  of- 
apprehended  as  aforesaid,  or  hindering  the  arrest  of  offenders,  shall  \^^  01their 
suiter  like  imprisonment,  and  pay  a  fine  of  five  pounds  for  each  arrest 
offence,  (m)     And  if  any  offenders  be  not  apprehended,  but  escape,  Escape  of 
the  escape  is  to  be  presented  at  the  quarter  sessions,  and  the  inha-  offenders, 
bitants  of  the  parish  where  the  escape  was  suffered  are  to  forfeit  five 
pounds,  (n) 

Precedents  are  to  be  met  with  of  indictments  for  breaking  the 
windows  of  a  church,  by  firing  a  gun  against  them :  (o)  but  it  has 
been  doubted  whether  such  an  indictment  is  sustainable,  as  being 
for  a  mere  trespass,  (p) 

(i)  1  Mar.  sess.  2.  c.  3,  s.  2,  3,  4, 5, 6.  p.  302. 

(fc)  1  Hawk.  P.  C.  c.  63,  s.  3 1 .  Gibs.  372.  (m)  Sec.  7. 

(/)  Williams  e.    Glenister,  2  B.  &  C.  (n)  Sec  8. 

699.    It  was  also  held  that  the  case  did  (o)  2  Chit.  Crim.  L.  23. 

not  come  within  the  1  W.  &  M.  c.  18.  port,  (p)  Id.  Ibid.,  and  see  ante ,  53. 
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By  the  9  Geo.  4,  c.  31,  &  23,  "  if  any  person  shall  arrest  any  cler- 
gyman upon  any  civil  process  while  he  shall  be  performing  divine 
service,  or  shall  with  the  knowledge  of  such  person  be  going  to  per- 
form the  same,  or  returning  from  the  performance  thereof,  every 
such  offender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  suffer  such  punishment  by  fine  or  imprisonment,  or 
both,  as  the  Court  shall  award  (r) 

The  statute  1  Wm.  &  M.  c.  18,  s.  18,  which  was  passed  for  the 
purpose  of  exempting  Protestants  dissenting  from  tne  church  of 
England  from  the  penalties  of  certain  laws  therein  mentioned, 
enacts,  "  that  if  any  person  or  persons  shall,  willingly  and  of  pur- 
pose, maliciously  or  contemptuously,  come  into  any  cathedral  or 
parish  church,  chapel,  or  other  congregation  permitted  by  this  act, 
and  disquiet  or  disturb  the  same,  or  misuse  any  preacher  or  teacher ; 
such  person  or  persons,  upon  proof  thereof  before  any  justice  of 
peace,  by  two  or  more  sufficient  witnesses,  shall  find  two  sureties  to 
be  bound  by  recognizance  in  the  penal  sum  of  fifty  pounds ;  and  in 
default  of  such  sureties  shall  be  committed  to  prison,  there  to  remain 
till  the  next  general  or  quarter  sessions ;  and  upon  conviction  of  the 
said  offence  at  the  said  general  or  quarter  sessions,  shall  suffer  the 
pain  and  penalty  of  twenty  pounds,   to  the  use  of  the  King. 

Before  this  statute  the  Court  of  Bang's  Bench  refused  to  grant  a 
certiorari  to  remove  an  indictment  at  the  sessions  against  a  person 
not  behaving  himself  modestly  and  reverently  at  the  church  during 
divine  service ;  for,  although  the  offence  was  punishable  by  eccle- 
siastical censures,  the  Court  considered  it  properly  to  come  within 
the  cognizance  of  the  justices  of  the  peace.  (*)  An  indictment 
upon  the  statute,  found  at  the  quarter  sessions,  may  be  removed 
by  certiorari  before  verdict,  notwithstanding  the  words  of  the  sta- 
tute, which  seem  at  the  first  view  to  confine  the  cognizance  of  the 
offence  to  the  justices  in  the  first  instance,  and  in  the  next  to  the 
quarter  sessions,  (t) 

The  oaths  taken  by  a  preacher  under  this  act  are  matter  of  record, 
and  cannot  be  proved  by  parol  evidence :  but  it  is  not  necessary, 
upon  an  indictment  for  disturbing  a  dissenting;  congregation,  to 
prove  that  the  minister  has  taken  the  oaths,  (u)  It  is  no  defence  to 
such  an  indictment  that  the  defendant  committed  the  outrage  for  the 
purpose  of  asserting  his  right  to  the  situation  of  clerk,  (v)  And  it 
has  been  held  that  a  congregation  of  foreign  Lutherans,  conducting 
the  service  of  their  chapel  in  the  German  language,  are  within  the 
protection  of  the  statute,  (to)  Upon  the  conviction  of  several  de- 
fendants, each  of  them  is  Iiaole  to  a  penalty  of  twenty  pounds,  (x) 

The  1  Wm.  &  M.  c.  18,  only  applies  where  the  thing  is  done 
wilfully,  and  of  purpose  to  disturb  the  congregation  or  misuse  the 
minister,  (y) 

A  late  statute  makes  further  provision  for  the  punishment  of  per- 
sons disturbing  religious  assemblies ;  and  enacts, "  that  if  any  person 
or  persons  do  and  shall  wilfully  and  maliciously  or  contemptuously 


(r)  But  the  arrest  notwithstanding,  if 
not  on  a  Sunday,  is  good  in  law.  Wats. 
c.  34.    Burn.  Just.  tit.  Public  Worthip. 

(«)  Rex  v.  ,  1   Keb.  491.    Burn's 

Just.  tit.  Public  Worthip. 

(f)  Rex  p.  Hube,  5  T.  R.  542. 


(«)  Rex  v.  Hube,  Peake  R.  131. 
(v)  Id.  ibid, 
(v)  Id.  Ibid. 

(*)  Rex  v.  Hube,  5  T.  R.  542. 
(y)  Per    Abbott,    C.  J.,  Williams 
Glenister,  ante,  301.    See  the  case. 
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disquiet  or  disturb  any  meeting,  assembly,  or  congregation  of  per-  disturbance 
sons  assembled  for  religious  worship,  permitted  or  authorized  by  jJ^^T 
this  act,  or  any  former  act  or  acts  of  parliament,  or  shall  in  any  way 
disturb,  molest,  or  misuse  any  preacher,  teacher,  or  person  officiating 
at  such  meeting,  assembly,  or  congregation,  or  any  person  or  persons 
there  assembled ;  such  person  or  persons  so  offending,  upon  proof 
thereof  before  any  justice  of  the  peace  by  two  or  more  credible 
witnesses,  shall  find  two  sureties  to  be  bound  by  recognizances  in 
the  penal  sum  of  fifty  pounds  to  answer  for  such  offence ;  and  in 
default  of  such  sureties  shall  be  committed  to  prison,  there  to  remain 
till  the  next  general  or  quarter  sessions ;  and  upon  conviction  of  the 
said  offence  at  the  said  general  or  quarter  sessions  shall  suffer  the 
pain  and  penalty  of  forty  pounds."  (y)  A  subsequent  section  of  the 
statute  provides  that  nothing  contained  in  the  act  shall  extend  to 
Quakers,  nor  to  any  meetings  or  assemblies  for  religious  worship 
held  or  convened  by  them,  (z) 

It  has  been  holden  upon  tnis  statute,  in  conformity  to  the  deci-  Certiorari. 
sion  which  has  been  mentioned  upon  the  1  Wm.  &  M.  c.  18,  (a) 
that  an  indictment  found  at  the  quarter  sessions  may  be  removed 
into  the  Court  of  King's  Bench  by  certiorari  before  trial,  (b)  and 
may  be  tried  at  the  assizes. 

A  similar  provision  to  that  contained  in  the  1  Wm.  &  M.  c  18,  **  ^Jjbi* 
s.  18,  (c)  relating  to  Protestant  dissenters,  is  enacted  in  the  31  Geo.  R<Jmwi  Catho- 
3,  c  32,  s.  10,  with  respect  to  Roman  Catholic  congregations,  or  lie  congrega- 
assemblies  of  religious  worship  permitted  by  the  latter  statute.  ti<m8- 

The  facts  attending  disturbances  of  religious  assemblies  may  Conspiracies 
sometimes  authorize  proceedings  at  common  law  for  a  conspiracy  OT  nots* 
or  a  riot :  (d)  and  we  have  seen  that  by  the  7  &  8  Geo.  4,  c.  30,  s.  8, 
if  persons  riotously  assembled  begin  to  demolish  or  pull  down  any 
church  or  chapel,  or  any  chapel  for  the  religious  worsnip  of  persons 
dissenting  from  the  worship  of  the  united  church  of  England  and 
Ireland,  duly  registered  or  recorded,  they  will  be  guilty  of  felony,  (e) 


(?)  52  Geo.  3,  c  165,  s.  12. 

(z)  Id.  s.  14. 

(a)  Rex  v.  Hube,  ante,  302. 

(6)  Rex  v.  Wadley,  4  lit  &  8.  508. 


(e)  Ante,  280. 

d)  See  Preced.  2  Chit  Crim.  L.  29. 

e)  Ante,  269. 


t 
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CHAPTER  THE  TWENTY-NINTH. 


OF  FORCIBLE  ENTRY  AND  DETAINER. 


Offence  at 
common  law. 


A  forcible  entry  or  detainer  is  committed  by  violently  taking  or 
keeping  possession  of  lands  and  tenements  with  menaces,  force, 
and  arms,  and  without  the  authority  of  the  law.  (a)  It  has  been 
laid  down  in  the  books  that,  at  common  law,  and  before  the  pass- 
ing of  the  statutes  relating  to  this  subject,  if  a  man  had  a  rignt  of 
entry  upon  lands  or  tenements,  he  was  permitted  to  enter  with 
force  and  arms ;  and  to  detain  his  possession  by  force,  where  his 
entry  was  lawful :  (6)  and  that  even  at  this  day  he  who  is  wrong- 
fully dispossessed  of  his  goods,  may  justify  the  re-taking  of  them 
by  force  from  the  wrong  doer,  if  he  refuse  to  re-deliver  them,  (c) 
However,  it  is  clear  that,  in  many  cases,  an  indictment  will  lie  at 
common  law  for  a  forcible  entry,  if  it  contain,  not  merely  the 
common  technical  words,  "  with  force  and  arms,"  but  also  such  a 
statement  as  shows  that  the  facts  charged  amount  to  more  than  a 
bare  trespass,  for  which  no  one  can  be  indicted,  (d)  And,  in  a 
modern  case  in  the  Court  of  King's  Bench,  it  was  mentioned,  by 
the  great  judge  who  then  presided  in  that  Court,  as  a  part  of  the 
law  which  ought  to  be  preserved,  that  no  one  shall  with  force  and 
violence  assert  his  own  title,  (e)  But  on  a  subsequent  day  of  the 
same  term  he  said  that  the  Court  wished  that  the  grounds  of  their 
opinion  in  that  case  might  be  understood,  and  desired  that  it  might 
not  be  considered  as  a  precedent  in  other  cases  to  which  it  did  not 
apply.  He  then  proceeded :  "  Perhaps  some  doubt  may  hereafter 
arise  respecting  what  Mr.  Serjeant  Hawkins  says,  that  at  common 
law  the  party  may  enter  with  force  into  that  to  which  he  has  a  legal 
title.  But  without  giving  any  opinion  concerning  that  dictum  one 
way  or  the  other,  but  leaving  it  to  be  proved  or  disproved  whenever 
that  question  shall  arise,  all  that  we  wish  to  say  is,  that  our  opinion 
in  this  case  leaves  that  question  untouched :  it  appearing  by  this  in- 
dictment that  the  defendants  unlawfully  entered,  and  therefore  the 


(a)  4  Blac.  Com.  148. 

(b)  Dalt.  Just.  297.  Lamb.  135.  Crom. 
70  a,  b.  2  Hawk.  P.  C.  c  64,  a*  1,  2,  3. 
Bac.  Abr.  tit.  Forcible  Entry  and  De- 
tainer. 

(c)  1  Hawk.  P.  C.  c  64.  s.  1. 

(d)  Rex  v.  Bake  and  others,  3  Burr. 
1731.  Rex  v.  Bathurst,  Say.  225,  re- 
ferred to  in  Rex  v.  Storr,  3  'Burr  1699, 
1702.  Rex  v.  Wilson  and  others,  8T.R. 
657,  ra  which  last  case  the  indictment 
charged  the  defendant!  (twelve  in  number) 


with  having  unlawfully  and  with  a  strong 
hand  entered,  &c,  and  it  was  held  good. 

(e)  By  Lord  Kenyon,  C.  J.,  Rex  v. 
Wilson  and  others*  8  T.  R.  361,  and  in 
Taunton  v.  Costar,  7  T.  R.  431.  The 
same  learned  judge  said,  M  If  the  landlord 
had  entered  with  a  strong  hand  to  dispos- 
sess the  tenant  by  force  [after  the  expira- 
tion of  his  term]  he  might  have  neon 
indicted  for  a  forcible  entry/*  and  see 
Turner  v.  Meymot,  1  Bing.  158,  7  Moor. 
574. 
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Court  cannot  intend  tfiat  they  had  any  title."  (/}  There  seems 
now  to  be  no  doubt  that  a  party  may  be  guilty  of  a  forcible  entry  by 
violently,  and  with  force,  entering  into  tnat  to  which  he  has  a  legal 
tide,  (g) 

Whatever  may  be  the  true  doctrine  upon  this  subject  at  common  Offence  by 
law,  the  statutes  which  have  been  passed  respecting  forcible  en-  8tatute8» 
tries  and  detainers  are  clearly  intended  to  restrain  all  persons  from 
having  recourse  to  violent  methods  of  doing  themselves  justice : 
and  it  is  the  more  usual  and  effectual  method  to  proceed  upon 
these  statutes,  which  give  restitution  and  damages  to  the  party 
grieved. 

By  the  5  R.  2,  c.  8,  none  shall  make  entry  into  any  lands  and  statutes,  5  R. 
tenements  but  in  cases  where  entry  is  given  by  the  law ;  and  in  2,  c.  8.  None 
such  cases   not  with  strong  hand,  nor  with  multitude  of  people,  f^e]|£r mt0 
but  only  in  a  peaceable  and  easy  manner,  on  pain  of  imprisonment  with  strong 
and   ransom.     This  statute  gave  no  speedy   remedy,  leaving  the  band, 
party  injured  to  the  common  course  of  proceeding  by  indictment 
or  action ;  and  made  no  provision  at  all  against  forcible  detainers. 
The  15  R.  2,  c.  2,  goes  further,  and  enacts,  that  on  complaint  of  15  R.  2,  c  2, 
forcible  entry  into  lands  and  tenements,  or  other  possessions  what-  *J? i  complaint 

V  n  /.     i       r   .i  of  forcible  en- 

soever,   to  the  justices  ot  peace  or  any  of  them,  the  justices  or  try,  justices 
justice  take  sufficient  power  of  the  county,  and  go   to   the  place  may  commit 
where  the  force  is  made ;  and  if  they  find  any  that  hold  such  place  *h^a5™M'erd 
forcibly,  after  such  entry,  they  shall  commit  them  to  the  next  gaol,  ransom. 
there  to  abide,  convict  by  the  record  of  the  same  justices  or  justice, 
until  they  make  fine  and.  ransom :  and  that  the  people  of  the  county 
and  the  sheriff  shall  assist,  &c,  on  pain  of  imprisonment  and  fine. 
And  it  also  enacts,  that  it  shall  be  done  in  the  same  manner  of  them 
that  make  such  forcible  entries  in  benefices  or  offices  of  holy  church. 
But  this  statute  gave  no  remedy  against  those  who  were  guilty  of  a 
forcible  detainer  after  a  peaceable  entry,  nor  against  those  who  were 
guilty  of  both  a  forcible  entry  and  forcible  detainer,  if  they  were 
removed  before  the  coming  of  a  justice  of  peace ;  and  it  gave  no 
power  to  the  justice  to  restore  the  party  injured  to  his  possession, 
and  did  not  impose  any  penalty  on  the  sheriff  for  disobeying  the 
precepts  of  the  justices  m  the  execution  of  the  statute.     Further 
enactments  were  therefore  necessary.  (A) 

The  statute  8  H.  6,  c  9,  enacts,  that  though  the  persons  making  8  H.  6,  c.  9. 
forcible  entries  be  present  or*  else  departed  before  the  coming  of  Justices  may 

*  *  °  inquire  as  well 

(/)  8  T.  R.  364.  illegal.  Coltman,  J.,  holding  that  although 
( g  )  In  Newton  v.  Harland,  1  M.  &  the  defendant,  if  guilty  of  a  forcible  entry, 
Gr.  644,  the  judges  of  the  Court  of  Com-  was  responsible  for  it  in  the  way  of  a 
mon  Pleas  seem  to  have  been  of  opinion  criminal  prosecution,  yet  that,  as  against 
that  a  landlord  who  entered  forcibly  into  the  tenants,  who  are  wrong  doers,  and 
the  house  of  a  tenant  after  the  expiration  of  altogether  without  title,  he  had  obtained  by 
his  term,  would  be  guilty  of  a  forcible  entry,  his  entry  a  lawful  possession,  and  might 
both  at  common  law  and  under  the  statutes;  justify  in  a  civil  action  removing  them,  in 
and  the  only  doubt  was  whether,  supposing  like  manner  as  in  the  case  of  any  other 
there  was  such  a  forcible  entry  upon  a  trespasser.  Parke  and  Alderson,  Bs.,  who 
tenant  after  the  expiration  of  the  term,  the  had  each  tried  the  case,  seem  to  have  been 
possession  thereby  obtained  was  legal.  of  the  same  opinion  as  Coltman,  J.  See 
Tindal,  C.  J.,  Bosanquet  and  Erskine,  Js.,  Butcher  v.  Butcher,  7  B.  &  C.  999.  1  M. 
holding  that  if  the  landlord,  in  making  his  &  R.  220.  Hillary  v.  Gay,  6  a  &  P.  284. 
entry  upon  the  tenant,  bad  been  guilty  of  (A)  Upon  the  imposing  and  levying  the 
a  breach  of  a  positive  statute,  or  of  an  fine  under  this  statute  of  ft.  2,  see  1  Hawk, 
offence  against  the  common  law,  that  such  P.  C.  c.  64,  s.  8,  and  the  cases  collected  in 
violation  of  the  law  in  making  the  entry,  Bac.  Abr.  tit.  Forcible  Entry  and  De- 
caused  the  possession  thereby  gained  to  be  tainer  (A),  in  the  notes. 
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of  those  that 
make  forcible 
entries  as  of 
those  that  hold 
lands,  &c. 
with  force. 
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This  statute 
does  not  ex- 
tend to  those 
who  maintain 
possession  af- 
ter peaceable 
enjoyment  for 
three  years. 

31  Eli*,  c.  11. 
No  restitution 
to  be  made  if 
the  party  in- 
dicted hath 
been  three 
years  in  quiet 
possession, 
and  his  estate 
not  ended. 


Costs. 


Doubt  upon 
the  statutes 
whether  lessee 
for  years  or 
copyholder 


the  justices  or  justice,  the  same  justices  or  justice,  in  some  good 
town  next  to  the  tenements  so  entered,  or  in  some  other  convenient 

Elace,  according  to  their  discretion,  shall  have  authority  to  inquire, 
y  the  people  of  the  same  county,  as  well  of  them  that  make  such 
forcible  entries  in  lands  and  tenements  as  of  them  which  hold  the 
same  with  force ;  and  if  it  be  found  that  any  doth  contrary  to  this 
statute,  then  the  justices  or  justice  shall  cause  to  re-seise  the  lands 
and  tenements,  and  shall  put  the  party  in  full  possession  as 
before,  (t)  And  after  making  provision  concerning  the  precepts 
of  the  justices  to  the  sheriff  to  return  a  jury  to  inquire  of  forcible 
entries,  the  qualification  of  the  jurors,  and  the  remedy  by  action 
against  those  who  obtain  forcible  possession  of  lands,  &c,  it  enacts, 
that  mayors,  &c,  of  cities,  towns,  and  boroughs,  having  franchise, 
shall  have  in  such  cities,  &c,  like  power  to  remove  such  entries, 
and  in  other  articles  aforesaid,  rising  within  the  same,  as  the  justices 
of  peace  and  sheriffs  in  counties,  (j)  And  it  is  then  provided,  that 
they  which  keep  their  possessions  with  force  in  any  lands  or  tene- 
ments, whereof  they  or  their  ancestors,  or  they  whose  estates  they 
have  in  such  lands  and  tenements,  have  continued  their  possessions 
in  the  same  by  three  years  or  more,  be  not  endamaged  by  force  of 
this  statute."  0c) 

This  proviso  is  further  enforced  by  the  31  Eliz.  c.  11,  which 
enacts,  "  that  no  restitution,  upon  any  indictment  of  forcible  entry, 
or  holding  with  force,  be  made  to  any  person  or  persons,  if  the  per- 
son or  persons  so  indicted  hath  had  the  occupation,  or  hath  been  in 
auiet  possession  by  the  space  of  three  whole  years  together  next  be- 
fore the  day  of  such  indictment  so  found ;  and  his,  her,  or  their 
estate  or  estates  therein  not  ended  or  determined ;  which  the  party 
indicted  shall  and  may  allege  for  stay  of  restitution,  and  restitution 
to  stay  until  that  be  tried,  ifthe  other  will  deny  or  traverse  the  same : 
and  if  the  same  allegation  be  tried  against  the  same  person  or  per- 
sons so  indicted,  then  the  same  person  or  persons  so  indicted  to  pay 
such  costs  and  damages  to  the  other  party  as  shall  be  assessed  by  the 
judges  or  justices  before  whom  the  same  shall  be  tried  ;  the  same 
costs  and  damages  to  be  recovered  and  levied  as  is  usual  for  costs 
and  damages  contained  in  judgments  upon  other  actions." 

The  15  Ric.  2,  c  2,  gave  magistrates  a  summary  jurisdiction  in 
all  cases  of  forcible  entry ;  but  in  cases  of  forcible  detainer,  only 
where  there  had  been  a  previous  forcible  entry ;  notwithstanding  that 
statute,  a  party  who  had  acquired  the  possession  of  lands  peaceably 
but  unlawfully,  might  afterwards  detain  them  forcibly;  that  was  a  mis- 
chief the  8  Hen.  6,  c.  9,  was  intended  to  remedy ;  and  it  gives  jus- 
tices summary  jurisdiction  only  in  cases  of  forcible  detainer,  pre- 
ceded by  an  unlawful  entry,  and  therefore  a  conviction  by  justices 
on  that  statute  merely  stating  an  entry  and  a  forcible  detainer  is  in- 
sufficient (/) 

In  the  construction  of  these  statutes  it  has  been  holden,  that  if 
a  le  see  for  years  or  a  copyholder  be  ousted,  and  the  lessor  or 
lord  disseised,  and  such  ouster,  as  well  as  disseisin,  be  found  in  an 
indictment  of  forcible  entry,  the   Court  may,  in  their  discretion, 


(t)Sec.  3. 

(j  )  Sec.  6. 

(k)  Sec.  7. 

(/)  Rex  cOaklcy,  4  B.  &  Ad.  307.  See 


Rex  ».  Wilson,  1  A.  &  E.  627.  Rox  i>. 
Wilson,  3  Ad.  &  £.  8)7,  as  to  the  form  of 
such  a  conviction. 
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award  a  restitution  of  the  possession  to  such  lessee  or  copyholder ;  ousted  by  the 
which  was,  by  necessary  consequence,  a  re-seisin  of  the  freehold  JjJJJJj^ve"1 
also,  whether  the  lessor  or  lord  had  desired  or  opposed  it     But  it  restitution. 
was  a  great  question,  whether  a  lessee  for  years  or  a  copyholder, 
being  ousted  by  the  lessor  or  lord,  could  have  a  restitution  of  their 
possession  within  the  equity  of  8  H.  6,  the  words  of  which  are, 
that  the  justice  "shall  cause  to  re-seise  tie  lands,"  &c.,  and  by 
which  it  seems  to  be  implied  that  the  party  must  be  ousted  of  such 
an  estate  whereof  he  may  be  said  to  be  seised,  which  must  at  least 
be  a  freehold.     For  the  purpose  of  removing  this  doubt,  it  was  Removed  by 
enacted  by  21  Jac.   1,  c.  15,  that  such  judges  or  justices  of  the  2iJ«ci,ci5. 
peace  as  by  reason  of  any  act  of  Parliament  then  in  force  were  au- 
thorized to  give  restitution  to  tenants  of  any  estate  of  freehold  of 
their  lands,  &c,  entered  upon  by  force,  or  withholden  by  force, 
shall  have  the  like  authority  (upon  indictment  of  such  forcible  en- 
tries or  forcible  withholdings)  to  give  like  restitution  of  possession 
to  tenants  for  terms  of  years,  tenants  by  copy  of  court  roll,  guar- 
dians by  knight's  service,  tenants  by  elegit,  statute  merchant  and 
staple.     It  has  been   holden,  that  a   tenant   by  the  verge  is  not 
within  this  statute :  but  the  propriety  of  this  decision  is  doubted ; 
as  such  person,  having  no  otner  evidence  of  his  title  but  by  the 
copy  of  court  roll,  seems  at  least  to  be  within  the  meaning,  if  not 
within  the  words,  of  the  statute,  (m) 

If  a  lessor  eject  his  lessee  for  years,  and  afterwards  be  forcibly 
put  out  of  possession  again  by  such  lessee,  he  has  no  remedy  for  a 
restitution  oy  force  of  any  of  the  above-mentioned  statutes:  there 
seems,  however,  to  be  no  doubt  but  that  a  justice  of  peace,  &c,  may 
remove  the  force,  and  commit  the  offender.  (») 

The  law  upon  these  statutes  respecting  forcible  entries  and  de-  Construction, 
tainers  may  be  further  considered  with  reference, — L  to  the  persons 
who  may  commit  the  offence ;  IL  to  the  nature  of  the  possessions 
in  respect  of  which  it  may  be  committed;  III.  to  the  acts  which 
will  amount  to  a  forcible  entry ;  and,  IV.  to  the  acts  which  amount 
to  a  forcible  detainer. 

L  A  man  who  breaks  open  the  doors  of  his  own  dwelling-house,  As  to  the  per- 
or  of  a  castle,  which  is  his  own  inheritance,  but  forcibly  detained  8on8  ^j10/11** 
from  him  by  one  who  claims  the  bare  custody  of  it,  cannot  be  offence, 
guilty  of  a  forcible  entry  or  detainer  within  these  statutes.(o)    Where 
a  wife  was  indicted  with  others  for  a  forcible  entry  into  a  house,  which 
she  had  taken  for  herself,  but  of  which  her  husband  had  afterwards 
obtained  possession  with  the  landlord's  consent,  and  it  was  objected 
that  a  wife  could  not  be  guilty  of  a  forcible  entry  into  the  house  of 
her  husband ;   Lord  Tenterden,  C.  J.,  said,  "  although  a  wife  cer- 
tainly cannot  commit  a  trespass  on  the  property  of  her  husband,  I 
am  by  no  means  satisfied  that,  if  she  comes  with  strong  hand,  she 
may  not  be  indictable  for  a  forcible  entry,  which  proceeds  on  the 
breach  of  the  public  peace."    "  As  at  present  advised  I  think  she 
may  be  guilty  of  a  forcible  entry,  if  her  entry  was  made  under  cir- 

(m)  1  Hawk.  P.  C.  c.  64,  s.  17.  but  a  qu.  is  subjoined.    And  see  Rex  v. 

(«)  Id.  ibid.  s.  17,  18.  Wilson,  8  T.  R.  364.    Taunton  v.  Costar, 

(o)  Bac.  Abr.  tit.  Forcible  Entry,  See.  7  T.  R.  431.  Turner  v.  Mejmott,  1  Bing. 

(D).  1  Hawk.  P.  C.  c.  64,  s.  32,  where  it  158,  and  Newton  v.  Harland,  ante,  p.  305, 

is  said  also  that  a  man  will  not  be  within  note  (g, )  which  seem  to  show  that  the  posi- 

the  statutes  who  forcibly  enters  into  land  in  tion  in  the  text  is  erroneous.  C.  S.  G. 
the  possession  of  his  own  lessee  at  will ; 

x2 


308 


Of  Forcible  Entry, 


[book  II. 


Am  to  the  pos- 
sessions in  re- 
spect of  which 
the  offence 
may  be  com- 
mitted. 


As  to  the  acts 
which  will 
amount  to  a 
forcible  entry* 


stances  of  violence  amounting  to  a  breach  of  the  public  peace."  (p) 
But  a  joint  tenant  or  tenant  in  common  may  offend  against  the  sta- 
tutes either  by  forcibly  ejecting  or  forcibly  holding  out  his  companion; 
for  though  the  entry  of  such  a  tenant  be  lawful  per  my  et  per  tout, 
so  that  he  cannot  in  any  case  be  punished  in  an  action  of  trespass  at 
common  law,  yet  the  lawfulness  of  his  entry  does  not  excuse  the 
violence,  or  lessen  the  injury,  done  to  his  companion ;  and,  conse- 
quently, an  indictment  of  forcible  entry  into  a  moiety  of  a  manor, 
«c.,  is  good  (q)  Also  where  a  man  has  been  in  possession  of  land 
for  a  great  length  of  time  by  a  defeasible  title,  and  a  claim  is  made 
by  him  who  has  a  right  of  entry,  the  wrongful  possessor,  continu- 
ing his  occupation,  will  be  punishable  for  a  forcible  entry  and  de- 
tainer ;  because  all  his  estate  was  defeated  by  the  claim,  and  his 
continuance  in  possession  afterwards  amounts  in  the  judgment  of 
law  to  a  new  entry,  (r)  It  does  not  follow  from  the  decision  in  Rex 
v.  Oakley  (*)  that  the  8  H.  6,  c.  9,  does  not  apply  to  the  case  of  a 
tenant  at  will  or  for  years,  holding  over  after  the  will  is  determined 
or  term  expired,  because  the  continuance  afterwards  may  amount  in 
judgment  of  law  to  a  new  entry,  (t) 

LL  A  person  may  be  guilty  of  this  offence  by  a  force  done  to 
ecclesiastical  possessions,  as  churches,  vicarage-houses,  &c,  as  much 
as  if  it  were  done  to  a  temporal  inheritance.  And  it  has  been 
holden,  as  a  general  rule,  that  a  person  may  be  indicted  for  a  for- 
cible entry  into  any  such  incorporeal  hereditament  for  which  a  writ 
of  entry  will  lie,  either  by  the  common  law,  as  for  rent,  or  by  statute 
as  for  tithes,  &c.  It  is,  however,  questioned  whether  there  be  any 
good  authority  that  such  an  indictment  will  lie  for  a  common  or 
office ;  though  it  seems  agreed  that  an  indictment  of  forcible  de- 
tainer lies  against  any  one,  whether  he  be  the  terretenant  or  a 
stranger,  who  shall  forcibly  disturb  the  lawful  proprietor  in  the  en- 
joyment of  these  possessions ;  as  by  violently  resisting  a  lord  in  his 
distress  for  a  rent,  or  by  menacing  a  commoner  with  bodily  hurt,  if 
he  dare  put  in  his  beasts  into  the  common,  &c.  No  one  can  come 
within  the  danger  of  these  statutes  by  a  violence  offered  to  another 
in  respect  of  a  way,  or  such  like  easement  which  is  no  possession. 
But  it  seems  that  a  man  cannot  be  convicted,  upon  view,  by  force 
of  the  15  R.  2,  c  2,  of  a  forcible  detainer  of  any  incorporeal  inhe- 
ritance wherein  he  cannot  be  said  to  have  made  a  precedent  forcible 
entry,  (u) 

III.  A  forcible  entry  must  regularly  be  with  a  strong  hand,  with 
unusual  weapons,  or  with  menace  of  life  or  limb :  it  must  be  accom- 
panied with  some  circumstances  of  actual  violence  or  terror ;  and  an 
entry  which  has  no  other  force  than  such  as  is  implied  by  the  law  in 
every  trespass  is  not  within  these  statutes,  (v)  An  entry  may  be 
forcible  not  only  in  respect  of  a  violence  actually  done  to  the  person  of 
a  man,  as  by  beating  him  if  he  refuse  to  relinquish  his  possession ; 
but  also  in  respect  of  any  other  kind  of  violence  in  the  manner  of  the 
entry,  as  by  breaking  open  the  doors  of  a  house,  whether  any  person 
be  in  it  at  the  time  or  not,  especially  if  it  be  a  dwelling  house,  and 


(p)  Rex  v.  Smyth,  1  M.  &  Bob.  155. 
5C.  &P.201. 

(9)  1  Hawk.  P.  C.  c.  64,  a.  33. 

(r)  Id.  s.  22,  34.  Crom.  69.  Dalt.  c. 
77.  Co.  Lit.  256. 

(f )  4  B.  &  Ad.  307,  ante,  p.  306. 


(t)  Per  Parke,  J.  Bex  v.  Oakley,  supra. 

(«)  I  Hawk.  P.  C.  c.  64,s.  31.  Bac 
Abr.  tit  Forcible  Entry,  frc.  (C). 

(c)  Bac.  Abr.  tit  Forcible  Entry,  $<r. 
(D).  Dalt  300.  1  Hawk.  P.  C.  c.  b4, 
s.  25. 
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perhaps  also  by  any  act  of  outrage  after  the  entry,  as  by  carrying 
away  the  party  s  goods,  &c,  which  being  found  in  an  assize  of  novel 
ditoeisin,  will  make  the  defendant  a  disseisor  with  force,  and  subject 
him  to  fine  and  imprisonment  (to)  If  a  man  enters  to  distrain  for 
rent  in  arrear  with  force,  this  is  a  forcible  entry,  because,  though  he 
does  not  claim  the  land  itself,  yet  he  claims  a  right  and  title  out  of 
it,  which  by  these  statutes  he  is  forbid  to  exert  by  force :  but  if  a 
man  who  has  a  rent  be  resisted  from  his  distress  with  force,  this  is  a 
forcible  disseisin  of  the  rent,  for  which  he  may  recover  treble  da- 
mages in  an  assise,  or  may  fine  and  imprison  the  party :  but  he  can- 
not have  a  writ  of  restitution ;  for  the  statute  does  not  give  the  jus- 
tices power  to  re-seise  the  rent,  but  only  the  lands  and  tenements 
themselves,  (x)  If  one  find  a  man  out  of  his  house,  and  forcibly 
withhold  him  from  returning  to  it,  and  send  persons  to  take  peaceable 
possession  of  it  in  the  partys  absence,  this,  according  to  the  better 
opinion,  is  a  forcible  entry,  (y)  And  there  may  be  a  forcible  entry 
where  any  person's  wife,  children,  or  servants,  are  upon  the  lands  to 
preserve  the  possession ;  because  whatever  a  man  does  by  his  agents 
is  his  own  act :  but  his  cattle  being  upon  the  ground  do  not  preserve 
his  possession,  because  they  are  not  capable  of  being  substituted  as 
agents;  and,  therefore,  their  being  upon  the  land  continues  no  pos- 
session, (z) 

Whenever  a  man,  either  by  his  behaviour  or  speech,  at  the  time  Forcible  entry 
of  his  entry,  gives  those  who  are  in  possession  of  the  tenements  which  JSnce^o?111" 
he  claims  just  cause  to  fear  that  he  will  do  them  some  bodily  hurt,  if  terror, 
they  will  not  give  way  to  him,  his  entry  is  esteemed  forcible ;  whe- 
ther he  cause  such  a  terror  by  carrying  with  him  an  unusual  number 
of  servants,  or  by  arming  himself  m  such  a  manner  as  plainly  inti- 
mates a  design  to  back  his  pretensions  by  force,  or  by  actually 
threatening  to  kill,  maim,  or  beat  those  who  shall  continue  in  pos- 
session, or  by  giving  out  such  speeches  as  plainly  imply  a  purpose 
of  using  force  against  those  who  shall  make  any  resistance,  (a)  And 
there  is  no  necessity  that  any  one  should  be  assaulted ;  for  if  the 
entry  be  with  such  number  of  persons  and  show  of  force,  as  is  calcu- 
lated to  deter  the  rightful  owner  from  sending  them  away,  and  re- 
suming his  own  possession,  that  is  sufficient  (ft)  But  a  forcible  entry 
is  not  proved  by  evidence  of  a  mere  trespass,  there  must  be  proof  of 
such  force,  or  at  least  such  a  shew  of  force,  as  is  calculated  to  prevent 
any  resistance,  (c)  And  though  a  man  enter  peaceably,  yet  if  he 
turn  the  party  out  of  possession  by  force,  or  frighten  him  out  of  pos- 
session by  threats,  it  is  a  forcible  entry,  (d)  But  threatening  to  spoil 
the  party  s  goods,  or  destroy  his  cattle,  or  to  do  him  any  similar  da- 
mage, wnich  is  not  personal,  if  he  will  not  quit  the  possession,  seems 
not  to  amount  to  a  forcible  entry,  (e) 

If  a  person  who  pretends  a  title  to  lands  merely  go  over  them,  C^?^?talJ?, 
either  with  or  without  a  great  number  of  attendants,  armed  or  un-  amount  to  a 

(»)  1  Hawk.  P.  C.  c.  64, 8.  26.  Turner  v.  Meymott,  1  Bing.  158.                 fadhto  entry# 

(*)    Bac.    Abr.   tit     Forcible    Entry,  (a)  1  Hawk.  P.  C.  c.  64,  a.  27. 

$c.  (B>  (6)  Milner  v.  Maclean,  2  C.  &  P.  17, 

(y)  1  Hawk.  P.  C.  c.  64,  s.  26,  where  it  Abbott,  C.  J. 

ii  given  as  the  author's  opinion;  and  con*  (c)  Rex  v.  Smyth,  5  C.  or  P.  201,  Lord 

trary  opinions  are  noticed  proceeding  on  Tenterden,  C.  J.    S.C.1M.&  R.  155. 

the  ground  that  no  violence  was  done  to  (d)  Dalt  299.   Bac.  Abr.  tit.  Forcible 

the  house,  but  only  to  the  person  of  the  Entry,  £c.  (B). 

P«ty.  (e)  1  Inst.  257.    Bro.   tit   Dureu,  12, 

(*)  Bac.  Abr.  tit.  Forcible  Entry,  5fc.  (B)  16.    1  Hawk.  P.  C.  c  64,  s.  28. 
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armed,  in  his  way  to  the  church,  or  market,  or  for  a  like  purpose, 
without  doing  any  act  which  either  expressly  or  impliedly  amounts 
to  a  claim  of  the  lands,  he  cannot  be  considered  as  making  an 
entry  within  the  meaning  of  the  statutes :  otherwise,  if  he  make 
an  actual  claim  with  any  circumstances  of  force  or  terror.  (/) 
Drawing  a  latch  and  entering  a  house  seems  not  to  be  a  forcible 
entry  according  to  the  better  opinion :  (g)  so  if  a  man  open  the 
door  with  a  key,  or  enter  by  an  open  window,  or  if  the  entry  be 
without  the  semblance  of  force,  as  by  coming  in  peaceably,  entic- 
ing the  owner  out  of  possession,  and  afterwards  excluding  him  by 
shutting  the  door,  without  other  force,  these  will  not  be  forcible 
entries,  (A) 

A  single  person  may  commit  a  forcible  entry  as  well  as  a  num- 
ber, (t)  But  all  who  accompany  a  man  when  he  makes  a  forcible 
entry  will  be  deemed  to  enter  with  him,  whether  they  actually 
come  upon  the  lands  or  not  (f)  So  if  several  come  in  company 
where  their  entry  is  not  lawful,  and  all  of  them,  except  one,  enter 
in  a  peaceable  manner,  and  that  one  only  use  force,  it  is  a  forcible 
entry  in  them  all,  because  they  come  in  company  to  do  an  unlaw- 
ful act :  but  it  is  otherwise  where  one  had  a  right  of  entir>  for 
there  they  only  come  to  do  a  lawful  act,  and  therefore  it  is  the 
force  of  him  only  who  used  it  (k)  And  he  who  barely  agrees  to 
a  forcible  entry  made  to  his  use,  without  his  knowledge  or  privity, 
is  not  within  the  statutes,  because  he  did  not  concur  in  or  promote 
the  force.  (/) 

IV.  Forcible  detainer  is  where  a  man,  who  enters  peaceably, 
afterwards  detains  his  possession  by  force :  and  the  same  circum- 
stances of  violence  or  terror  which  will  make  an  entry  forcible,  will 
also  make  a  detainer  forcible.  From  whence  it  seems  to  follow  that 
whoever  keeps  in  his  house  an  unusual  number  of  people,  or  unusual 
weapons,  or  threatens  to  do  some  bodily  hurt  to  the  former  possessor, 
if  he  dare  return,  is  guilty  of  a  forcible  detainer,  though  no  attempt 
be  made  to  re-enter:  and  it  has  been  said  that  he  also  will  come 
under  the  like  construction  who  places  men  at  a  distance  from  the 
house  in  order  to  assault  any  one  who  shall  attempt  to  make  an 
entry  into  it ;  and  that  he  is  in  like  manner  guilty  who  shuts  his 
doors  against  a  justice  of  peace  coming  to  view  the  force,  and  obsti- 
nately refuses  to  let  him  come  in.  (m)  This  doctrine  will  apply  to  a 
lessee  who,  after  the  end  of  his  term,  keeps  arms  in  his  house  to  op- 
pose the  entry  of  the  lessor,  though  no  one  attempt  an  entry ;  or  to 
a  lessee  at  will  detaining  with  force  after  the  will  is  determined :  (mm) 
and  it  will  apply  in  like  manner  to  a  detaining  with  force  by  a  mort- 
gagor after  the  mortgage  is  forfeited,  or  to  the  feoffee  of  a  disseisor 
after  entry  or  claim  by  the  disseisee.  And  a  lessee  resisting  with 
force  a  distress  for  rent,  or  forestalling  or  rescuing  the  distress,  will 
also  be  guilty  of  this  offence,  (») 


i. 


;/)  1  Hawk.  P.  C.c.  64,  s.  20,  21. 
g)  There  have  been  different  opinions 
upon  this  point,  Noy,  136,  137.  Bac.  Abr. 
tit.  Forcible  Entry,  &c.  (B).  1  Hawk.  P.  C. 
c  64,  s.  26. 

(A)  Com.  Dig,  tit.  Forcible  Entry,  frc. 
(A)  3. 

(0  Id.  (A  2).     1   Hawk.  P.  C.  c.  64, 
0.29. 


(j)  1  Hawk.  P.  C.  c  64,  a.  22. 

(k)  Bac.  Abr.  tit  Forcible  Entry,  *& 
(B). 

(/)  1  Hawk.  P.  C.  c.  64,  s.  24. 

(m)  1  Hawk.  P.  C.  c.  64.  s.  30. 

(mm)  See  per  Parke,  J.  Rex  0.  Oakley, 
4  B.  &i  Ad.  307,  ante,  p.  306. 

(n)  Com.  Dig.  tit  Forcible  Detainer 
(Bl). 
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But  a  man  will  not  be  guilty  of  the  offence  of  forcible  detainer  Circumstances 
for  merely  refusing  to  go  out  of  a  house,  and  continuing  therein  in  wWch  do  not 
despite  of  another,  (o)    So  that  it  is  not  a  forcible  detainer  if  a  lessee  f^cttSe  de* 
at  will,  after  the  determination  of  the  will,  denies  possession  to  the  tainer. 
lessor  when  he  demands  it;  or  shuts  the  door  against  the  lessor 
when  he  would  enter ;  or  if  he  keeps  out  a  commoner,  by  force, 
upon  his  own  land,  (p)    And  it  has  been  seen  that  the  statute 
8  Hen.  6,  c.  9,  does  not  apply  to  a  person  who  has  been  in  posses- 
sion for  three  years  by  himself,  or  any  other  under  whom  he  claims,  (q) 
But  a  person  in  quiet  possession  for  three  years,  and  then  disseised 
by  force,  and  restored,  cannot  afterwards  detain  with  force  within 
three  years  after  his  restitution;   for  his    possession  was  inter- 
rupted, (r) 

The  remedies  against  such  as  are  guilty  of  forcible  entries  or  de-  Remedies, 
tainers  are  either  by  action,  by  complaint  to  justices  of  peace  (who 
may  proceed  upon  view  or  inquisition),  or  by  indictment  at  the 

feneral  sessions.  (*)  And  if  a  forcible  entry  or  detainer  be  made 
y  three  persons  or  more,  it  is  also  a  riot ;  and  may  be  proceeded 
against  as  such,  if  no  inquiry  has  before  been  made  of  the  force,  (t) 
Some  of  the  points  which  have  been  determined  with  respect  to  an 
indictment  for  these  offences,  and  also  concerning  the  award  of 
restitution,  may  be  shortly  noticed,  (u) 

The  statutes  seem  to  require  that  the  entry  should  be  laid  in  the  Of  the  indict- 
indictment  manu  forti,  or  cum  multitudine  gentium:  but  some  have  ment-    State- 
holden  that  equivalent  words  will  be  sufficient,  especially  if  the  JJSf^leoML 
indictment  concludes  contra  formam  statuti ;  but  it  is  not  sufficient 
to  say  only  that  the  party  entered  vi  et  armis,  since  that  is  the  com- 
mon allegation  in  every  trespass.  («?)    No  particular  technical  words 
are  necessary  in  an  indictment  at  common  law ;  all  that  is  required 
is,  that  it  should  appear  by  the  indictment,  that  such  force  and 
violence  have  been  used  as  constitute  a  public  breach  of  the 
peace,  (w)  . 

The  tenement  in  which  the  force  was  committed  must  be  de-  Description  of 
scribed  with  convenient  certainty ;  for  otherwise  the  defendant  will  the  P^1111868- 
not  know  the  particular  charge  to  which  he  is  to  make  his  defence, 
nor  will  the  justices  or  sheriff  know  how  to  restore  the  injured 
party  to  his  possession.  Thus  an  indictment  of  forcible  entry  into 
a  tenement,  (x)  which  may  signify  anything  whatsoever  wherein  a 
man  may  have  an  estate  of  freehold,  (y)  or  into  a  house  or  tene- 
ment, (z)  or  into  two  closes  of  meadow  or  pasture,  (a)  or  into  a  rood 
or  half  a  rood  of  land,  (b)  or  into  certain  lands  belonging  to  such  a 

M  1  Hawk.  P.  C.  c.  64,  s.  30.  («)   As  to  the  proceedings  by  justices 

(p)   Com.  Dig.  tit.   Forcible  Detainer  of   peace,    see   Burn.  Just   tit.   Forcible 

(B)2.  Entry,  %c.    V.     Com.  Dig.   tit.   Forcible 

(a)  Ante,  306.     And  by  31  Eliz.  ell,  Entry  (D). 

(ante,  306)  no  restitution  is  to  be  given  on  (v)  Baude's  case,  Cro.  Jac  41.    Rast 

an  indictment  of  forcible  entry  or  detainer,  Ent.  354.    Bac.  Abr.  tit.  Forcible  Entry, 

where  the  party  has  been  three  years  in  §fc  (E). 

2uiet    possession    before    the    indictment  (w)  By  Lawrence,  J.,  in  Rex  9.  Wilson 

rand,  and  his  estate  not  determined.  and  others,  8  T.  R.  362. 

(r)  Com.    Dig.    tit.    Forcible  Detainer  (x)  Dalt.  15.    2  Roll.  R.   46.    2  Roll. 

(B)  2.  Abr.  80,  pi.  8.    3  Leon.  102. 

(i)  See  the  statutes,  ante,  305  &  306.  (y)  Co.  Lit.  6  a. 

Com.  Dig.  tit.  Forcible  Entry  (C).  4  Blac  (2)  2  Roll.  Abr.  80,  pi.  4,  5.    Roll.  R. 

Com.  148.  Burn.  Just.  tit.  Forcible  Entry,  334.    Cro.  Jac.  633.    Palm  277. 
b)c.  III.,  IV.,  V.  (a)  2  Roll.  Abr.  8 1 ,  pL  4. 

(0  Burn.  Just  tit.   Forcible  Entry  and  (6)  Bulst.  201. 

Detainer,  VII.    Ante,  268. 
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house,  (c)  or  into  such  a  house  without  shewing  in  what  town  it 
lies,  (d)  or  into  a  tenement,  with  the  appurtenances,  called  Irtte* 
penny  in  D.,  (e)  is  not  good.  But  an  indictment  for  a  forcible  entry 
in  domum  mansionalem  give  messuaaium,  &c,  is  good,  for  these  are 
words  equipollent  (/)  And  an  indictment  for  an  entry  into  a  close 
called  Serjeant  Heme's  close,  without  adding  the  number  of  acres, 
is  good ;  for  here  is  as  much  certainty  as  is  required  in  ejectment  (g) 
And  an  indictment  may  be  void  as  to  such  part  of  it  only  as  is  un- 
certain, and  good  for  so  much  as  is  certain :  thus  an  indictment  for 
a  forcible  entry  into  a  house  and  certain  acres  of  land  may  be 
quashed  as  to  the  land,  and  stand  good  as  to  the  house.  (A)  Upon  an 
indictment  against  a  wife  for  a  forcible  entry  into  a  house,  which 
she  had  originally  taken  in  her  own  name,  but  into  which  her  hus- 
band had  afterwards  entered  for  the  purpose  of  giving  up  possession 
to  the  owner,  the  house  is  well  described  as  the  house  of  the 
husband,  (t) 

An  indictment  on  the  8  Hen.  6,  c.  9,  (j}  must  shew  that  the 
place  was  the  freehold  of  the  party  grieved  at  tne  time  of  the  force,  (k) 
And  in  a  case  where  the  Court  quashed  an  indictment,  because  it 
did  not  appear  what  estate  the  person  expelled  had  in  the  premises, 
they  said  that  it  was  absolutely  necessary  that  this  should  appear, 
otherwise  it  would  be  uncertain  whether  any  one  of  the  statutes 
relative  to  forcible  entries  extended  to  the  estate  from  which  the 
expulsion  was :  the  5  Ric.  2,  c.  7,  the  15  Rich.  2,  c.  2,  and  the 
8  Hen.  6,  c.  9,  only  extending  to  freehold  estates;  and  the  21  Jac.  1, 
c.  15,  extending  only  to  estates  holden  by  tenants  for  years,  tenants 
by  copy  of  court-roll,  and  tenants  by  elegit,  statute  merchant,  and 
statute  staple.  (I)  And  it  has  been  laid  down  as  a  general  rule  that 
an  indictment  cannot  warrant  a  restitution,  unless  it  find  that  the 
party  was  seised  at  the  time,  (m)  So  also  an  inquisition  under  the 
8  H.  6,  c  9,  will  not  warrant  a  justice  in  restoring  possession,  unless 
it  set  forth  the  estate  possessed  by  the  party  in  the  property.  (») 
But  an  indictment  which  charges  that  the  defendants  forcibly  en- 
tered into  a  messuage  of  one  W.  P.,  he  the  said  W.  P.,  then  and 
there  being  seised  thereof,  sufficiently  avers  the  present  seisin  of 
W.  P.  to  warrant  the  Court  in  awarding  restitution,  (o)  But  in  an 
indictment  at  common  law,  where  the  breach  of  the  public  peace 
is  the  gist  of  the  offence,  and  the  prosecutor  is  not  entitled  to  resti- 
tution and  damages,  it  appears  to  be  sufficient  to  state  only  that  the 
prosecutor  was  in  possession  of  the  premises,  (p) 

A  repugnancy  in  setting  forth  tne  offence  in  an  indictment  on 
these  statutes  is  an  incurable  fault :  as  where  it  is  alleged  that  the 
party  was  possessed  of  a  term  of  years,  or  of  a  copyhold  estate,  and 


(c)  2  Leon.  186.  3  Leon,  101.  Bro.  tit. 
Forcible  Entry,  23. 
(<*)2  Leon.  186. 

(e)  2  Roll.  Abr.  80, pi.  7. 

(f)  Ellis's  case,  Cro.  Jac.  633.    Palm. 
277. 

(g)  Bac.  Abr.  tit.  Forcible  Entry,  Sic 
(E).  1  Hawk.  P.  C.  c  64,  s.  37. 

i/i)  Bac.  Abr.  tit.   Forcible  Entry,  $*c. 
(E).    1  Hawk.  P.  0.  c.  64,  s.  37. 
(i)  Rex  v.   Smyth,  1   M.  &  Rob.  155. 

s.  r.  r>  v..  Sc  P.  201. 

O')  Ante,  305. 

(ft;  Rex  p.  Domy,  1  Lord  Raym.  210. 


1  Salk.  260.    Anon.  1  Vent.  89.    2  Keb. 
495.   Hetl.  73.  Latch.  109. 

(0  Rex  v.  Wannop,  Say,  R.  142. 

(to)  Bac.  Abr.  tit.  Forcible  Entry,  frc. 
(E),  where,  and  in  1  Hawk.  P.  C.  c.  64,  s. 
38,  see  the  cases  on  this  subject  collected. 
And  see  also  Rex  ©.  Griffith,  etal.  3  Salk. 
169. 

(n)  Reg.  t>.  Bowser,  8  D.  P.  R.  128, 
Coleridge,  J. 

(©)  Rex  o.  Hoare,  6  M.  &  S.  267 

(p)  Rex  v.  Wilson  and  others,  8T.R. 
367. 
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that  the  defendants  disseised  him ;  or  that  the  defendants  disseised 
J.  S.  of  land  then  and  yet  being  his  freehold,  for  it  implies  that  he 
always  continued  in  possession ;  and  if  so,  it  is  impossible  he  could 
be  disseised  at  all  (q)  It  seems  that  an  indictment  on  8  Hen.  6, 
c.  9,  setting  forth  an  entry  and  forcible  detainer  is  good,  without 
shewing  whether  the  entry  was  forcible  or  peaceable :  but  it  must 
set  forth  an  entry ;  for  otherwise  it  does  not  appear  but  that  the 
party  has  been  always  in  possession,  in  which  case  he  may  lawfully 
detain  it  by  force,  (r)  The  time  and  place  of  the  disseisin  must  be 
sufficiently  set  forth  in  the  indictment :  but  it  appears  to  be  suffi- 
cient to  state,  that  the  defendant  on  such  a  day  entered,  &a,  and 
disseised,  &c,  without  adding  the  words  then  and  there;  for  it  is  the 
natural  intendment  that  the  entry  and  disseisin  both  happened  to- 

§  ether,  (s)  A  disseisin  is  sufficiently  set  forth  by  alleging  that  the 
efendant  entered,  &c,  into  such  a  tenement,  and  disseised  the 
party,  without  using  the  words  "  unlawfully,"  or  "  expelled,"  for 
they  are  implied,  (t)  But  no  indictment  can  warrant  an  award  of 
restitution,  unless  it  find  that  the  wrong-doer  ousted  the  party 
grieved,  and  also  continues  his  possession  at  the  time  of  the  finding 
of  the  indictment ;  for  it  is  a  repugnancy  to  award  restitution  of 
possession  to  one  who  never  was  in  possession,  and  it  is  in  vain  to 
award  it  to  one  who  does  not  appear  to  have  lost  it  (u) 

If  a  bill,  both  for  a  forcible  entry  and  forcible  detainer,  be  pre- 
ferred to  a  grand  jury,  and  found  "  not  a  true  bill"  as  to  the  entry 
with  force,  and  "  a  true  bill"  as  to  the  detainer,  it  will  not  warrant 
an  award  of  restitution ;  but  is  void,  because  the  grand  jury  cannot 
find  a  bill,  true  for  part,  and  false  for  part,  as  a  petit  jury  may.  (v) 

Upon  an  indictment  founded  on  the  21  Jac.  1,  c.  15,  or  8  Hen.  6,  Evidence. 
c.  9,  whereby  restitution  of  the  possession  of  lands  entered  upon  by 
force,  or  holden  by  force,  may  be  awarded  to  the  respective  tenants 
thereof;  the  tenant  whose  land  has  been  entered  upon,  or  with- 
holden  by  force,  is  not  a  competent  witness  for  the  prosecution,  as 
he  has  a  direct  interest  in  causing  the  defendant  to  be  convicted,  (w) 

On  an  indictment  at  common  law,  the  prosecutor  need  only  prove 
a  peaceable  possession  at  the  time  of  tne  ouster,  (x)  On  an  in- 
dictment upon  the  statutes  a  seisin  in  fee  or  the  existence  of  a  term 
or  other  tenancy,  but  proof  that  the  prosecutor  holds  colourably 
as  a  freeholder  or  leaseholder  will  suffice ;  and  the  Court  will  not, 
on  the  trial,  enter  into  the  validity  of  an  adverse  claim  mad^  by  the 
defendant,  which  he  ought  to  assert,  not  by  force,  but  by  action,  (y) 

The  same  justice  or  justices  before  whom  an  indictment  of  forci- 
ble entry  or  detainer  shall  be  found  may  award  restitution :  but  no 
other  justices,  except  those  before  whom  the  inquest  was  found,  can 
award  restitution,  unless  the  indictment  be  removed  by  certiorari 


Of  the  award  of 
restitution. 


(q)  1  Hawk.  P.  C.  c.  64,  s.  39.     fiac. 
Abr.  Forcible  Entry,  be.  (E). 

(r)  1  Hawk.  P.  Cr  c.  64,  s.  40.  Bac 
Abr.  ibid.     And  see  the  statute,  ante,  305. 

(#)  Baude's  case,  do.  Jac.  41. 1  Hawk, 
ibid.  s.  42. 

(t)  Bac.  Abr.  Forcible  Entry,  jrc.  (E.) 

(«)  1  Hawk.  P.  C.  c.  64,  s.  41. 

(p)  1  Hawk.  P.  C.  c.  64,  s.  40.  But  this 
it  seems  does  not  apply  to  the  case  of  dif- 
ferent counts  in  the  same  indictment,  but 
only  where  the  grand  jury  find  M  a  true  bill," 


and  "  not  a  true  bill"  upon  different  parts  of 
one  and  the  same  charge.  See  Hex  v. 
Fieldhouse,  Cowp.  323. 

(w)  Rex  c.  Williams,  9  B.  &  C.  649. 
4  M.  &  R.  471.  Rex  v.  Beavan,  R.  &  M. 
N.  P.  C.  242. 

GO  Talf.  Dickenson,  377. 

(y)  Per  Yaughan,  B.,  in  Rex  v.  Wil- 
liams, Monm.  8.  A.  1828,  and  confirmed 
on  a  motion  for  a  new  trial.  Talf.  Dicken- 
son, 377 ;  and  see  Jayne  v.  Price,  5  Taunt. 
326. 
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into  the  Court  of  King's  Bench ;  and  that  Court,  by  the  plenitude 
of  its  power,  can  restore,  because  that  is  supposed  to  be  implied  by 
the  statute ;  on  the  ground  that  whenever  an  inferior  jurisdiction 
is  erected,  the  superior  jurisdiction  must  have  authority  to  put  it 
in  execution.  So,  if  an  indictment  be  found  before  the  justices  of 
the  peace  at  their  quarter  sessions,  they  have  authority  to  award  a 
writ  of  restitution,  because  the  statute  having  given  power  to  the 
justices  or  justice  to  re-seise,  it  may  as  well  be  done  by  them  in 
Court  as  out  of  it  (&)  But  the  justices  of  oyer  and  terminer,  or 
general  gaol  delivery,  though  they  may  inquire  of  forcible  entries, 
and  fine  the  parties,  yet  cannot  award  a  writ  of  restitution,  (a) 

Restitution  ought  only  to  be  awarded  for  the  possession  of  tene- 
ments visible  and  corporeal ;  for  a  man  who  has  a  right  to  such  as 
are  invisible  and  incorporeal,  as  rents  or  commons,  cannot  be  put 
oat  of  possession  of  them,  but  only  at  his  own  election,  by  a  fiction 
of  law,  to  enable  him  to  recover  damages  against  the  person  that 
disturbs  him  in  the  enjoyment  of  them ;  and  all  the  remedy  that 
can  be  desired  against  a  force  in  respect  to  such  possessions  is  to 
have  the  force  removed,  and  those  who  are  guilty  of  it  punished, 
which  may  be  done  by  15  R.  2,  c.  2.  (b)  And  restitution  is  to  be 
awarded  only  to  him  who  is  found  by  the  indictment  to  have  been 
put  out  of  the  actual  possession,  and  not  to  one  who  was  only  seised 
in  law.  (c)  Upon  the  removal  of  the  proceedings  into  the  Court  of 
King's  Bench  by  certiorari,  that  Court  may  award  a  restitution  dis- 
cretionally ;  and  will  so  award,  unless  the  defendant  plead  very  soon, 
and  take  notice  of  trial  within  the  term,  (d)  And  the  same  prin- 
ciple applies  to  a  judge  of  assize  upon  the  finding  of  an  indictment 
for  forcible  entry ;  namely,  that  the  proceedings  being  ex  parte,  a 
discretion  may  be  exercised.  Where,  therefore,  an  indictment  for 
a  forcible  entry  and  detainer  is  found  at  the  assizes,  it  is  in  the 
discretion  of  the  judge  whether  he  will  grant  restitution  or  not ;  and 
if  he  refuse  to  grant  it,  the  Court  of  Queen's  Bench  will  not  inquire 
whether  he  has  exercised  his  discretion  rightly,  or  grant  a  mandamus 
"Where  notdis-  to  the  judge  to  grant  restitution*  (e)'  But  in  the  case  of  local  magis* 
cretionary.  trates,  who  are  to  go  to  the  spot,  and  make  inquiry  by  the  inquisi- 
tion of  a  jury,  and  examination  of  witnesses ;  if  the  jury  find  the  tacts, 
it  is  imperative  on  the  justices  to  grant  restitution ;  and  the  reason 
is  that  there  has  been  a  fair  inquiry.  (/)    And  where  a  conviction 


Where  it  is 
-discretionary 


(*)  Bac.  Abr.  tit  Forcible  Entry,  £c.  (F. ) 
(a)  Id.  ibid  and  1  Hawk.  P.  C.  c.  64,  s.  51 , 
where  it  is  said  that  justices  of  oyer  and 
terminer  have  no  power  cither  to  inquire  of 
«  forcible  entry  or  detainer,  or  to  award 
restitution  on  an  indictment  on  the  statutes ; 
because  when  a  new  power  is  created  by 
statute,  and  certain  justices  are  assigned  to 
execute  it,  it  cannot  regularly  be  executed 
by  any  other ;  and  inasmuch  as  justices  of 
oyer  and  terminer  have  a  commission  entirely 
distinct  from  that  of  justices  of  peace,  they 
shall  not  from  the  general  words  of  their 
commission  ad  inquirend'  de  omnibiu,  frc.  be 
construed  to  have  any  such  powers  as  are 
specially  limited  to  justices  of  peace.  But 
in  Com.  Dig.  tit  Fare.  Entr.  (D.  5.)  it  is 
said  that  justices  of  gaol  delivery  may  award 
restitution  upon  an  indictment  before  them : 
and  Sav.  78,  is  cited;  and  afterwards  Id. 
{D.  7.)  it  is  said  that  restitution  shall  not 


be  by  justices  of  assiie,  gaol  delivery,  or 
justices  of  peace,  if  the  indictment  was  not 
found  before  them;  andH.  P.  C.  140.  Dalt 
c.  44,  131,  are  cited;  assuming  here,  as  it 
should  seem,  that  if  the  indictment  were 
found  before  justices  of  assize  and  gaol  de- 
livery, they  might  award  restitution :  and  see 
infra,  Reg.  v.  Harland. 

(6)  1  Hawk.  P.  C.  c.  64,  s.  45.  Lamb. 
Just.  153.   Co.  Lit  323. 

(c)  Lamb.  Just  153.    Dalt  c.  83. 

(d)  Rex  c.  Marrow,  Ca.  temp.  Hard  w.  1 74. 

(e)  Reg.  v.  Harland.  8  Ad.  &  E.  826. 
S.  C.  1  P.  &  D.  93,  2  M.  &  Rob.  826.  See 
Rex  v  Hake,  note  (a)  to  Rex  v.  Williams, 
4  M.  &  R.  483,  where  a  judge,  upon  such 
an  inquisition,  granted  a  writ  of  restitution, 
not  as  a  matter  of  right/but  in  the  exercise 
of  his  discretion. 

(J)  Ibid,  per  Patteson,  J. 
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of  a  forcible  entry  was  quashed  in  the  Queen's  Bench  for  uncertainty, 
but  the  restitution  was  opposed  on  an  affidavit  that  the  party's  title 
(which  was  by  lease)  was  expired  since  the  conviction,  the  court 
said  they  had  no  discretionary  power  in  this  case,  but  were  bound 
to  award  restitution  on  quashing  the  conviction,  (g) 

It  appears  by  the  proviso  in  the  statute  of  8  Hen.  6,  c  9,  and  Of  the  bar  or 
also  by  the  31  Eliz.  c.  11,  that  any  one  indicted  upon  these  statutes  ^J^Jf1^. 
may  allege  quiet  possession  for  three  whole  years  to  stay  the  award  tution. 
of  restitution ;  in  the  construction  of  which  it  has  been  nolden,  that 
such  possession  must  have  continued  without  interruption  during 
three  whole  years  next  before  the  indictment  (A)  And  it  has  also 
been  said  that  the  three  years'  possession  must  be  of  a  lawful  estate ; 
and  therefore  that  a  disseisor  can  in  no  case  justify  a  forcible  entry 
or  detainer  against  the  disseisee  having  a  right  of  entry,  as  it  seems 
that  he  may  against  a  stranger,  or  even  against  the  disseisee  having, 
by  his  laches,  lost  his  right  of  entry,  (t)  Wherever  such  possession 
is  pleaded  in  bar  of  a  restitution,  either  in  the  King's  TBench  or 
before  justices  of  the  peace,  no  restitution  ought  to  be  awarded  till 
the  truth  of  the  plea  be  tried ;  and  such  plea  need  not  shew  under 
what  title,  or  of  what  estate,  such  possession  was;  because  not  the 
title,  but  the  possession  only,  is  material,  (j  )  If  the  defendant  tender 
a  traverse  oi  the  force  (which  must  be  in  writing),  no  restitution 
ought  to  be  till  such  traverse  be  tried;  in  order  to  which  the  justice, 
before  whom  the  indictment  is  found,  ought  to  award  a  venire  for  a 
jury :  but  if  such  jury  find  so  much  of  the  indictment  to  be  true  as 
will  warrant  a  restitution,  it  will  be  sufficient,  though  they  find  the 
other  part  of  it  to  be  false,  (k)  Where  the  defendant  pleads  three 
years'  possession  in  stay  of  restitution,  according  to  31  Eliz.  ell, 
and  it  is  found  against  him,  he  must  pay  costs.  (I) 

The  same  justices  who  have  awarded  a  restitution  on  an  indict-  pt  supened- 
ment  of  forcible  entry,  &c,  or  any  two  or  one  of  them,  may  after-  JJjf^ restl" 
wards  supersede  such  restitution  upon  an  insufficiency  in  the  indict- 
ment appearing  unto  them :  but  no  other  justices  or  Court  whatso- 
ever have  such  power,  except  the  Court  of  King's  Bench ;  a  cer- 
tiorari from  whence  wholly  closes  the  hands  of  the  justices  of  peace, 
and  avoids  any  restitution  which  is  executed  after  its  teste,  but  does 
not  bring  the  justices  into  contempt  without  notice,  (wi) 

The  Court  of  King's  Bench  has  such  a  discretionary  power  over  Of  setting 
these  matters,  from  an  equitable  construction  of  the  statutes,  that  if  *****  *• reitl" 
a  restitution  shall  appear  to  have  been  illegally  awarded  or  executed, 
that  Court  may  set  it  aside,  and  grant  a  re-restitution  to  the  de- 
fendant But  a  defendant  cannot  in  any  case  whatsoever,  ex  rigore 
juris,  demand  a  restitution,  either  upon  the  quashing  of  the  indict- 
ment, or  a  verdict  found  for  him  on  a  traverse  thereof,  &c. ;  for  the 
power  of  granting  a  restitution  is  vested  in  the  King's  Bench  only, 
by  an  equitable  construction  of  the  general  words  of  the  statutes, 
and  is  not  expressly  given  by  those  statutes ;  and  is  never  made  use 
of  by  that  Court  but  when,  upon  consideration  of  the  whole  circum- 

(g)  Rex  p.  Jones,  1  Star.  474.  (G.)  1  Pawk.  c.  64,  s.  58,  59.    Reg.  v. 

(A)  Bac.  Abr.  tit.  Forcible  Entry,  $c.  Winter,  3  Salk.  588. 

(6).  1  Hawk.  P.  C.  c.  64,  s.  53.  (1)  Reg.  v.  Goodenough,  1  Lord  Raym. 

(t)  Bac.  Abr.  tit  Forcible  Entry,  £c.  1036.   And  see  the  words  of  the  statute, 

(G.)  1  Hawk.  c.  64,  s.  54.  ante,  306. 

0)  1  Hawk.  c.  64,  s.  56.  (m)  Bac.  Abr.  Id.  ibid.   1  Hawk.  c.  64, 

(i)  Bac.  Abr.  tit.  Forcible  Entry,   £c.  s.  61,  62. 
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stances  of  the  case,  the  defendant  shall  appear  to  have  some  right 

to  the  tenements,  the  possession  whereof  he  lost  by  the  restitution 

granted  to  the  prosecutor,  (») 

Where  convic-       But  where  a  conviction  for  a  forcible  entry  or  detainer  is  quashed 

tion  u i  quashed  by  fae  Queen's  Bench  they  have  no  discretionary  power,  but  are 

must  be  bound  to  award  re-restitution,  although  the  conviction  be  quashed 

awarded.  for  a  merely  technical  error,  and  the  lease  of  the  dispossessed  person 

had  expired  during  the  litigation,  (o) 

The  Court  of  King's  Bench  has  been  so  favourable  to  one  who, 
upon  his  traverse  of  an  indictment  upon  these  statutes  being  found 
for  him,  has  appeared  to  have  been  unjustly  put  out  of  his  posses- 
sion, that  they  nave  awarded  him  a  restitution,  notwithstanding  it 
has  been  shewn  to  the  Court  that,  since  the  restitution  granted  upon 
the  indictment,  a  stranger  has  recovered  the  possession  of  the  same 
land  in  the  lord's  court  (p) 
How  restitu-  The  justices  or  justice  may  execute  the  writ  of  restitution  in  per- 

tion  shall  g^  or  may  make  their  precept  to  the  sheriff  to  do  it  (a)    The 

*  "»**•  sheriff,  if  need  be,  may  raise  the  power  of  the  county  to  as^t  him 

in  the  execution  of  the  precept;  and  therefore,  if  he  make  a  return 
thereto  that  he  could  not  male  a  restitution  by  reason  of  resistance, 
he  shall  be  amerced,  (r)  And  it  is  said,  that  a  justice  of  peace  or 
sheriff  may  break  open  a  house  to  make  restitution.  («) 

If  possession  under  a  writ  of  restitution  is  avoided  immediately 
after  execution  by  a  fresh  force,  the  party  shall  have  a  second  writ 
of  restitution  without  a  new  inquisition :  but  the  second  writ  must 
be  applied  for  within  a  reasonable  time,  (t)  And  where  restitution 
is  not  ordered  till  three  years  after  the  inquisition,  it  is  bad  (u) 

(»)  Bac.  Abr.  Id.  ibid.   1  Hawk.  c.  64,  (?)  1  Hawk.  c.  64,  s.  49. 

s.  63,  64,  65.  (r)  Id.  ibid  sect  52. 

(p)  Rex  v.  Jones,  1  Stra.  474.    Bex  e.  (i)  Com.  Dig.  tit.  Forcible  Entry.  (D  6.) 

Wilson,  3  A.  &  E.  817.  S.  P.  5N.&M.  (f)  Rex  v.  Harris,  1  Lord  Rajm.  482. 

164.  (*)  Rex  v.  Harris,  3  Salk.  313. 

(p)  Bac  Abr.  Id.  ibid.  1  Hawk. c.  64,8.66. 
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CHAPTER  THE  THIRTIETH. 


OF  NUISANCES. 


Nuisance,  nocumentum,  or  annoyance,  signifies  anything  that  work- 
eth  hurt,  inconvenience,  or  damage.  And  nuisances  are  of  two 
kinds :  public  or  common  nuisances,  which  affect  the  public,  and  are 
an  annoyance  to  all  the  King's  subjects ;   and  private  nuisances, 


which  may  be  defined  as  anything  done  to  the  hurt  or  annoyance 

,  or  hereditaments  of  another,  (a)    Private 
nuisances,  as  they  are  remedied  only  by  civil  proceedings,  do  not  PuWic  ""*  Pri" 


of  the  lands,  tenements. 


Nuisances  are 


come  within  the  scope  of  this  Treatise ;  but  public  or  common 
nuisances,  as  they  annoy  the  whole  community  in  general,  and  not 
merely  some  particular  person,  are  properly  punishable  by  indict- 
ment, and  not  the  subject  of  action ;  for  it  would  be  unreasonable 
to  multiply  suits  by  giving  every  man  a  separate  right  for  what 
damnifies  him  in  common  only  with  the  rest  of  his  fellow-subjects.  (6) 
In  treating  of  public  or  common  nuisances,  we  may  consider, — 
L  Of  pubhc  nuisances  in  general — II.  Of  nuisances  to  public  high- 
ways.— IIL  Of  nuisances  to  pubhc  rivers. — And,  IV.  Of  nuisances 
to  public  bridges. 


(a)  3  BUc  Com.  216.  2  Inst.  406. 

(b)  4  Btac  Com.  166.  There  are  how- 
ever, circumstances  mentioned  in  the  books 
upon  which  a  party  has  been  admitted  to 
have  a  private  satisfaction  by  civil  suit  for 
that  which  is  a  public  nuisance ;  namely, 
where  be  has  sustained  some  extraordinary 
damage  by  it  beyond  the  rest  of  the  king's 
subjects.  As  if  by  means  of  a  ditch  dug 
across  a  public  way,  which  is  a  common 
nuisance,  a  man  or  his  horse  suffer  any 
injury  by  falling  therein;  there,  for  this 
particular  damage,  not  common  to  others,  it 
nat  been  held,  mat  the  party  may  have  his 
action.  Co.  Lit.  56.  5  Rep.  73.  3  BUc 
Com.  219.  And  see  also  Fowler  v.  San- 
ders, Cro.  Jac  446.  But  the  particular 
damage  in  this  case  must  be  direct,  and  not 
consequential,  as  by  being  delayed  in  a 
journey  of  importance.  Bull.  N.  P.  26. 
In  Rex  v.  Dewsnap  and  another,  16  East, 


196,  Lord  EUenborough,  C.  J.  said,  "I 
did  not  expect  that  it  would  have  been  dis- 
puted at  this  day  that  though  a  nuisance 
may  be  public,  yet  that  there  may  be  a  spe- 
cial grievance,  arising  out  of  the  common 
cause  of  injury,  which  presses  more  upon 
particular  individuals  than  upon  others  not 
so  immediately  within  the  influence  of  H. 
In  the  case  of  stopping  a  common  highway 
which  may  affect  all  the  subjects,  yet  if  a 
particular  person  sustain  a  special  injury 
from  it,  he  has  an  action."  And  in  Duncan 
v.  Thwaites,  8  B.  &  C.  584.  Abbot,  C.  J., 
said,  "  I  take  it  to  be  a  general  rule,  that  a 
party  who  sustains  a  special  and  particular 
injury  by  an  act  which  is  unlawful,  on  the 
ground  of  public  injury,  may  maintain  an 
action  for  his  own  special  injury. "  And  see 
Rose  v.  Miles,  4M.&S.  101.  Butterfield 
p.  Forester,  11  East,  60. 


318 


Of  Nuisances. 


[book.  II. 


SECT  L 


Of  public  nui- 
sances in  ge- 
neral. 


Offensive 
trades  and 
manufactures. 


The  existence 
of  the  nui- 
sance depends 
upon  tho  num- 
ber of  houses 
and  concourse 
of  people;  and 
also  upon  its 
making  the 
enjoyment  of 
life  and  pro- 
perty uncom- 
fortable. 


Of  Public  Nuisances  in  General 

m 

Public  nuisances  may  be  considered  as  offences  against  the  public 
order  and  economical  regimen  of  the  state,  being  either  the  doing 
of  a  thing  to  the  annoyance  of  all  the  King's  subjects,  or  the  neg- 
lecting to  do  a  thing  which  the  common  good  requires,  (c)  But 
the  annoyance  or  neglect  must  be  of  a  real  and  substantial  nature ; 
and  the  fears  of  mankind,  though  they  may  be  reasonable,  will  not 
create  a  nuisance,  (d) 

Offensive  trades  and  manufactures  may  be  public  nuisances.  A 
brewhouse,  erected  in  such  an  inconvenient  place  that  the  business 
cannot  be  carried  on  without  greatly  incommoding  the  neighbour- 
hood, may  be  indicted  as  a  common  nuisance ;  and  so  in  the  like 
case  may  a  glasshouse  or  swineyard.  With  respect  to  a  candle 
manufactory,  it  has  been  holden,  that  it  is  no  common  nuisance  to 
make  candles  in  a  town,  because  the  needfulness  of  them  shall  dis- 
pense with  the  noisomeness  of  the  smell ;  but  the  reasonableness  of 
this  opinion  seems  justly  to  be  questionable,  because,  whatever 
necessity  there  may  be  that  candles  be  made,  it  cannot  be  pretended 
that  it  is  necessary  to  make  them  in  a  town,  (e) 

An  indictment  will  not  lie  for  that  which  is  a  nuisance  only  to  a 
few  inhabitants  of  a  particular  place :  as  where,  upon  an  indictment 
against  a  tinman  for  the  noise  made  by  him  in  carrying  on  his 
trade,  it  appeared  in  evidence,  that  the  noise  only  affectea  the  in- 
habitants of  three  numbers  of  the  chambers  in  Clifford's  Inn,  and 
that  by  shutting  the  windows  the  noise  was  in  a  great  measure 
prevented,  it  was  ruled  by  Lord  EUenborough,  C.  J.,  that  the  indict- 
ment could  not  be  sustained,  as  the  annoyance  was,  if  anything,  a 
private  nuisance.  ( f)  But  an  indictment  for  a  nuisance,  by  steep- 
ing stinking  skins  m  water,  laying  it  to  be  committed  near  the  high- 
way, and  also  near  several  dwelling-houses,  has  been  held  sufficient : 
ana  the  Court  said,  that  if  a  man  erects  a  nuisance  near  the  high- 
way, by  which  the  air  thereabouts  is  corrupted,  it  must,  in  its  nature, 
be  a  nuisance  to  those  who  are  in  the  highway ;  and  that,  therefore, 
the  indictment  was  well  enough,  (y)  And  an  indictment  was  held 
good  for  a  nuisance  in  erecting  buildings,  and  making  fires  which 
sent  forth  noisome,  offensive,  and  stinking  smokes,  and  making 
great  quantities  of  noisome,  offensive,  and  stinking  liquors,  near  to 
the  King's  common  highway,  and  near  to  the  dwelling-houses  of 
several  of  the  inhabitants,  whereby  the  air  was  impregnated  with 


(c)  4  Blac.  Com.  166.  1  Hawk.  P.  C. 
c.  75,  s.  1.   2  Roll.  Abr.  83. 

(<f)  By  Lord  Hardwicke,  Anon.  3  Atk. 
750. 

(e)  1  Hawk.  P.  C.  c.  75,  s.  10.  In  Bac. 
Abr.  tit  Nuisance,  (A )  it  is  said,  "  It  seems 
the  better  opinion  that  a  brewhouse,  glass- 
house, chandler's  shop,  and  sty  for  swine, 
set  up  in  such  inconvenient  parts  of  a  town 


that  they  cannot  but  greatly  incommode  the 
neighbourhood,  are  common  nuisances:*' 
and  2  Roll.  Abr.  139.  Cro.  Car.  510.  Hut. 
136.  Palm.  536.  Vent.  26.  Keb.  500. 
2  Salk.  458,  460.  2  Lord  Raym.  1 163,  are 
cited. 

{/)  Rex  v.  Lloyd,  4  Esp.  200. 

(g)  Rex  v.  Pappineuu,  1  Str.  63G. 
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noisome  and  offensive  stinks  and  smells.  (A)  Upon  the  report  of 
the  evidence  it  appeared  that  the  smell  was  not  only  intolerably  offen- 
sive, but  also  noxious  and  hurtful,  and  made  many  persons  sick, 
and  gave  them  head-aches ;  and  it  was  held  that  it  was  not  neces- 
sary that  the  smell  should  be  unwholesome,  but  that  it  was  enough 
if  it  rendered  the  enjoyment  of  life  and  property  uncomfortable ; 
and  further,  that  the  existence  of  the  nuisance  depended  upon  the 
number  of  the  houses  and  concourse  of  people,  and  was  a  matter  of 
feet  to  be  judged  of  by  the  jury.  (*)  But  the  carrying  on  of  an 
offensive  trade  is  not  indictable,  unless  it  be  destructive  of  the  health 
of  the  neighbourhood,  or  render  the  houses  untenantable  or  uncom- 
fortable, (k) 

If  there  be  smells  offensive  to  the  senses  that  is  enough,  as  the  gmeih  offensive 
neighbourhood  has  a  right  to  fresh  and  pure  air,  (I)  and  the  pre-  to  the  senses  « 
sence  of  other  nuisances  will  not  justify  any  one  of  them,  or  the  nuisance., 
more  nuisances  there  were  the  more  fixed  they  would  be.  (I)  &mw>  defence 

Upon  an  indictment  for  a  nuisance  in  carrying  on  the  trade  of  a 
varnish-maker,  it  was  proved  that  offensive  smells  proceeded  from 
the  defendant's  manufactory,  to  the  annoyance  of  persons  travelling 
along  a  public  road,  the  defence  was,  first,  that  the  smells  were  not 
injurious  to  health;  and,  secondly,  that  in  the  immediate  neigh- 
bourhood there  were  several  houses  for  slaughtering  horses,  a 
brewery,  a  gas  manufactory,  a  melter  of  kitchen  stuff,  and  a  blood 
boiler;  and  that  although  the  accumulation  of  all  the  smells  was 
offensive,  yet  that  the  defendant's  alone  would  not  have  been  so, 
and  therefore  was  no  nuisance ;  but  Abbott,  C.  J.,  said,  "  It  is  not 
necessary  that  a  public  nuisance  should  be  injurious  to  health;  if 
there  be  smells  offensive  to  the  senses,  that  is  enough,  as  the  neigh- 
bourhood has  a  right  to  fresh  and  pure  air.  It  has  been  proved  that 
a  number  of  other  offensive  trades  are  carried  on  near  this  place, 
knackers,  melters  of  kitchen  stuff,  &c. ;  but  the  presence  of  other 
nuisances  will  not  justify  any  one  of  them ;  or  the  more  nuisances 
there  were  the  more  fixed  they  would  be ;  however,  one  is  not  the 
less  subject  to  prosecution  because  others  are  culpable.     The  only 

Question,  therefore,  is  this :  is  the  business,  as  carried  on  by  the 
efendant,  productive  of  smells  offensive  to  persons  passing  along 
the  public  highway  ?"  (m) 

It  appears  to  have  been  ruled,  that  a  person  cannot  be  indicted  How  far  a 
for  setting  up  a  noxious  manufactory  in  a  neighbourhood  in  which  JJJ^JJ)?^!? 
other  offensive  trades  have  long  been  borne  with,  unless  the  incon-  tioned. 
venience  to  the  public  be  greatly  increased,  (n)    Where  the  busi- 
ness of  a  horse-boiler,  which  is  one  of  the  most  offensive  description, 
had  been  carried  on,  on  the  same  premises,  for  many  years  before 
the  defendants  came  to  them,  but  its  extent  was  much  greater  under 
them  than  it  had  been  before ;  but  the  neighbourhood,  in  which  it 
was  carried  on,  was  full,  at  the  time  when  they  commenced  the 
business,  and  long  before,  of  establishments  for  carrying  on  trades 
of  the  most  offensive  character,  and  evidence  was  given  that  the 

(A)  Rex  v.  White  and  Ward,  1  Burr.  (k)  Rex  t>.  Davey  and  another,  5  Esp. 

333.  217. 

(t)  Rex  ».   White  and  Ward,  I  Burr.  (/)  Rex  v.  Neil,  2  C.  &  P.  485.    Abbot, 

337,  where  see  also  that  the  word  "  nox-  C.  J.,  see  Rex  p.  Watts,  ibid,  486. 
ions'*  not  only  means  hurtful  and  offensive  (m)  Rex  v.  Neil,  supra, 

to  the  smell,  but  includes  the  complex  idea  (a)  Rex  v.  Bartholomew  Neville,  Peakc, 

of  insalubrity  and  offensivencss.  91. 
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defendants  carried  on  their  trade  in  so  improved  -a  manner  that 
there  was  very  little  difference  in  the  nuisance  from  what  it  was 
when  they  came  there ;  it  was  held  that  this  trade  was,  in  its  nature, 
a  nuisance  ;  but,  considering  the  manner  in  which  this  neighbour- 
hood had  always  been  occupied,  it  would  not  be  a  nuisance  unless 
it  occasioned  more  inconvenience  as  it  was  carried  on  by  the  de- 
fendants than  it  had  done  before.  If  in  consequence  of  the  alleged 
improvements  in  the  mode  of  conducting  the  business  there  was  no 
increase  of  the  annoyance,  though  the  business  itself  had  increased, 
the  defendants  were  entitled  to  an  acquittal ;  if  the  annoyance  had 
increased,  this  was  an  indictable  nuisance,  (o) 

The  11  Geo.  4  &  1  Wm.  4,  c.  27,  which  provides  for  the  lighting 
parishes  with  gas,  expressly  enacts  (s.  42)  that  nothing  in  the  act 
shall  prevent  any  person  from  proceeding  by  indictment  against 
any  of  the  officers,  servants,  or  workmen  of  the  body  corporate  or 
other  persons  supplying  any  gas  in  respect  of  any  works  or  other 
means  employed  py  them,  as  a  pubhe  nuisance. 

A  certificate  and  license,  under  the  26  Geo.  3,  c.  71,  s.  1,  authoriz- 
ing a  person  to  keep  a  house  for  the  slaughtering  of  horses,  is  no 
defence ;  and  even  if  it  were  a  license  from  all  the  magistrates  in 
the  county  to  the  defendant  to  slaughter  horses  at  the  very  place, 
it  would  not  entitle  the  defendant  to  continue  the  business  there 
one  hour  after  it  became  a  public  nuisance  to  the  neighbourhood,  (p) 

It  has  been  held  that  a  person  cannot  be  indicted  for  continuing  a 
noxious  trade  which  has  been  carried  on  at  the  same  place  for  nearly 
fifty  years.(y)  But  this  seems  hardly  to  be  reconcileable  to  the  doctrine, 
subsequently  recognized,  that  no  length  of  time  can  legalize  a  public 
nuisance,  although  it  may  supply  an  answer  to  the  action  of  a  pri- 
vate individual  (r)  It  should  seem  that  in  judging  whether  a  thing 
is  a  public  nuisance  or  not,  the  public  good  it  does  may,  in  some 
cases,  where  the  public  health  is  not  concerned,  be  taken  into  con- 
sideration, to  see  if  it  outweighs  the  public  annoyance,  (s)  With 
respect  to  offensive  works,  though  they  may  have  been  originally 
established  under  circumstances  which  would  primd  facie  protect 
them  against  a  prosecution  for  a  nuisance,  it  seems  that  a  wilful 
neglect  to  adopt  established  improvements,  which  would  make  them 
less  offensive,  may  be  indictable. 

If  a  noxious  trade  is  already  established  in  a  place  remote  from 
habitations  and  public  roads,  and  persons  afterwards  come  and  build 
houses  within  the  reach  of  its  noxious  effects ;  or  if  a  public  road 
be  made  so  near  to  it,  that  the  carrying  on  the  trade  becomes  a 
nuisance  to  the  persons  using  the  road,  the  party  would  be  entitled 
to  continue  his  trade,  because  his  trade  was  legal  before  the  erection 
of  the  houses  and  the  making  of  the  road,  (ss) 

(©)  Rex  v.  Watts,  Moo.  &  M  281.  Lord  4  A.  &  E.  384,  shows  that  it  is  no  defence 

Tenterden,C.  J.  Rex  v.  Neville,  Peake,  N.P.  to  an  indictment  for  a  nuisance  by  erecting 

C.  91 ,  was  cited  for  the  defendants.  an  embankment  in  a  harbour  that  although 

(p)  Rex  v.  Cross,  2  C.  &  P.  483.  Abbott,  the  work  be  in  some  degree  a  hindrance  to 

C.  J .  navigation,  it  is  advantageous,  in  a  greater 

(q)  Rex  v.  Samuel  Neville,  Peake,  93.  degree,  to  other  uses  of  the  port :  and  see 

(r)  Weld  v.  Hornby,  7  East,  199.   Rex  Rex  v.  Morris,  1  B.  &  Ad.  441.    Rex  c. 

v.  Cross,  3  Campb.  227,  and  see  pott.  Tindall,  6A.&R    143.  1  N.  U  P.  719. 

(m)  No  authority  was  referred  to  in  the  See  these  cases,  post. 

last  edition  for  this  position ;  and  although  («*)  Per  Abbott,  C.  J.    Rex  v.  Cross, 

Rex  v.  Russel,  6  &  &  C.  566,  9  D.  &  R.  2  C.  &  P.  483. 
566,  might  have  warranted  it,  Rex  ».  Ward, 
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It  seems,  that  erecting  gunpowder  mills,  or  keeping  gunpowder  Gunpowder 
magazines  near  a  town,  is  a  nuisance  by  the  common  law,  for  which  «*d  combusti- 
an  indictment  or  information  will  he.  (t)  And  the  making,  keep-  ble8, 
ing,  or  carrying,  of  too  large  a  quantity  of  gunpowder  at  one  time, 
or  in  one  place  or  vehicle,  is  prohibited  by  the  12  Geo.  3,  c.  61, 
under  heavy  penalties  and  forfeiture.  And  it  appears,  that  per- 
sons putting  on  board  a  ship  an  article  of  a  combustible  and  dan- 
gerous nature,  without  giving  due  notice  of  its  contents,  so  as  to 
enable  the  master  to  use  proper  precautions  in  the  stowing  of  it,  will 
be  guilty  of  a  misdemeanor.  The  case  did  not  come  before  the 
Court  of  King's  Bench  directly  upon  its  criminal  nature :  but  that 
Court,  in  adverting  to  the  conduct  imputed  to  the  defendants,  de- 
clared it  to  be  criminal;  and  said,  "in  order  to  make  the  putting 
on  board  wrongful  the  defendants  must  be  conusant  of  the  danger- 
ous quality  of  the  article  put  on  board ;  and  if,  being  so,  they  yet 
gave  no  notice,  considering  the  probable  danger  thereby  occasioned 
to  the  lives  of  those  on  board,  it  amounts  to  a  species  of  delinquency 
in  the  persons  concerned  in  so  putting  such  dangerous  article  on 
board,  for  which  they  are  criminally  liable,  and  punishable  as  for  a 
misdemeanor  at  least"  (u) 

An  indictment  charged  the  defendant  with  keeping  certain  in-  Keeping 
closed  lands,  near  to  the  King's  highway  and  to  certain  houses,  for  ff0""*18  {?  .- 

-  r  r   ^      J6         J  u  j  j  \z        pigeon  and  nfle 

the  purpose  oi  persons  frequenting  such  grounds,  and  meeting  §hooting,  and 
therein  to  practise  rifle  shooting,  ana  to  shoot  at  pigeons  with  guns,  thereby  col- 
and  that  he  did  unlawfully  and  injuriously  cause  divers  persons  to  ^ffi  crowds 
meet  and  frequent  there  for  that  purpose,  and  did  unlawfully  and 
injuriously  permit  and  suffer  and  cause  and  occasion  a  great  number 
of  idle  and  disorderly  persons  armed  with  guns  to  assemble  in  the 
streets  and  highways  and  other  places  near  the  said  premises,  dis- 
charging fire-arms  and  making  a  great  noise  and  disturbance,  by 
means  whereof  the  King's  subjects  were  disturbed  and  put  in  peril : 
the  defendant  had  converted  some  land,  about  100  feet  from  a  public 
road  into  a  shooting  ground,  where  persons  came  to  practise  with 
rifles,  and  to  shoot  at  pigeons;  and  as  the  pigeons  which  were  fired 
at  often  escaped,  it  was  the  custom  for  idle  persons  to  collect  outside 
the  grounds,  and  in  the  neighbouring  fields  to  shoot  at  the  birds  as 
they  strayed,  by  which  a  great  noise  and  disturbance  was  created; 
it  was  objected  that  the  defendant  was  not  responsible,  as  he  neither 
committed  the  nuisance  in  his  own  person,  nor  was  it  his  object  to 
induce  others  to  commit  it ;  nor  was  it  a  necessary  and  inevitable 
consequence  of  any  act  of  his,  being  done  by  persons  beyond  his 
control :  and  those  persons  being  themselves  amenable  to  punish- 
ment for  it ;  but  it  was  held  that  the  evidence  supported  the  allega- 
tion that  the  defendant  caused  such  persons  to  assemble,  and  that  the 
defendant  was  liable  to  be  indicted  for  a  nuisance ;  for  if  a  person 
collects  together  a  crowd  of  people  to  the  annoyance  of  his  neigh- 
bours, that  is  a  nuisance  for  which  he  is  answerable  ;  and  although 


(t)  Rex  v.  Williams,  £.  12,  W.,  an  in- 
dictment against  Roger  Williams  for  keep- 
ing 400  barrels  of  gunpowder  near  the  town 
of  Bradford,  and  he  was  convicted.  And  in 
Rex  0.  Taylor,  15  Geo.  2,  the  Court 
granted  an  information  against  the  defend- 
ant as  for  a  nuisance,  on  affidavits  of  his 
keeping  great  quantities  of  gunpowder  near 

VOL.  I. 


Maldon  in  Surry,  to  the  endangering  of  the 
church  and  houses  where  he  lived.  2  Str. 
1167.  Burn.  Just  tit  Gunpowder;  where 
it  is  said,  "  or  rather  it  should  have  been 
expressed  to  the  endangering  the  lives  of 
his  majesty's  subjects.*' 

(«)  Williams  v.  The  East  India  Com- 
pany, 3  East,  192,201. 

Y 
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it  may  not  be  his  object  to  create  a  nuisance,  yet  if  it  be  the  prob- 
able consequence  of  his  act,  he  is  answerable  as  if  it  were  his  actual 
object :  if  the  experience  of  mankind  must  lead  any  one  to  expect 
the  result,  he  will  be  answerable  for  it  (v) 

All  disorderly  inns  or  ale-houses,  bawdy-houses,  gaming-houses, 
play-houses,  unlicensed  or  improperly  conducted,  booths  and  stages 
for  rope-dancers,  mountebanks,  and  the  like,  are  public  nuisances, 
and  may  therefore  be  indicted,  (to) 

It  seems  to  be  agreed,  that  the  keeper  of  an  inn  may,  by  the  com- 
mon law,  be  indicted  and  fined  as  being  guilty  of  a  public  nuisance, 
if  he  usually  harbour  thieves,  or  persons  of  scandalous  reputation,  or 
suffer  frequent  disorders  in  his  house,  or  take  exorbitant  prices,  or 
set  up  a  new  inn  in  a  place  where  there  is  no  manner  of  need  of  one, 
to  the  hindrance  of  other  ancient  and  well-governed  inns,  or  keep  it 
in  a  place  in  respect  of  its  situation  wholly  unfit  for  such  a  pur- 
Innkeepers  are  pose,  (x)  And  it  seems  also  clear  that  if  one  who  keeps  a  common 
inn  refuse  either  to  receive  a  traveller  as  a  guest  into  his  house,  or 
to  find  him  victuals  or  lodging,  upon  his  tendering  him  a  reasonable 
price  for  the  same,  he  is  not  only  liable  to  render  damages  to  the 
party  in  an  action,  but  may  also  be  indicted  and  fined  at  the  suit  of 
the  Sang ;  and  it  is  also  said,  that  he  may  be  compelled  by  the  con- 
stable of  the  town  to  receive  and  entertain  such  a  person  as  his  guest ; 
and  that  it  is  in  no  way  material  whether  he  have  any  sign  before 
his  door  or  not,  if  he  make  it  his  common  business  to  entertain  pas- 
sengers, (y)  It  is  no  defence  to  an  indictment  for  not  receiving  a 
traveller  that  he  did  not  tender  a  reasonable  sum  for  his  entertain- 
ment, if  no  objection  be  made  on  that  ground :  nor  that  the  guest 
was  travelling  on  a  Sunday :  nor  that  it  was  at  a  late  hour  of  the 
night  after  the  innkeeper  and  his  family  were  gone  to  bed,  for  an 
innkeeper  is  bound  to  admit  a  traveller  at  whatever  hour  of  the  night 
he  may  arrive:  nor  that  the  guest  refused  to  tell  his  name  and  abode, 
as  the  innkeeper  had  no  right  to  insist  upon  knowing  them :  but 
if  the  guest  be  drunk  or  behave  in  an  indecent  or  improper  manner, 
the  innkeeper  is  not  bound  to  receive  him.  (?) 

The  keeping  of  an  inn  is  no  franchise,  but  a  lawful  trade  when 
not  exercised  to  the  prejudice  of  the  public :  and  therefore  there  is 
no  need  of  any  license  or  allowance  for  such  erection,  (a)  But  if 
an  inn  use  the  trade  of  an  alehouse,  as  almost  all  innkepers  do,  it 
will  be  within  the  statutes  made  concerning  ale  and  beerhouses,  (b) 

It  is  clearly  agreed  that  keeping  a  bawdy-house  is  a  common  nui- 
sance, as  it  endangers  the  pubhc  peace  by  drawing  together  dissolute 
and  debauched  persons;  and  also  has  an  apparent  tendency  to  cor- 
rupt the  manners  of  both  sexes,  by  such  an  open  profession  of  lewd- 
ness, (c)    And  it  has  been  adjudged  that  this  is  an  offence  of  which 


Bawdy-houses. 


(0)  Rex  v.  Moore,  3  B.  &  Ad.  184. 

(u>)  4  Blac  Com.  167. 

(*)  1  Hawk.  P.  C.  c  78,  a.  1.  And 
see  in  Baa  Abr.  tit  Inns,  *c.  (A)  that  as 
inns  from  their  number  and  situation  may 
become  nuisances,  they  may  be  suppressed, 
and  the  parties  keeping  them  may  at  com- 
mon law  be  indicted  and  fined.  And  see 
also  as  to  exorbitant  prices.  Id.  (C)  2.  21 
Jac  1,  c,  21. 

(y)  1  Hawk.  P.  C.  c  78,  s.  2. 

(*)  Rex  9.  Ivens,  7  C.  &  P.  213. 
Coleridge,  J. 


(a)  Dalt  c.  56.  Blackerby,  170.  Bora. 
Just  tit  Alehouse*,  I   Bac  Abr.  tit  /***, 

(6)  Born.  Just  tit  Alehouses,  where  those 
statutes  are  collected.  Before  the  5  & 
6  Edw.  6,  c.  25,  it  was  lawful  for  any 
one  to  keep  an  alehouse  without  license,  for 
it  was  a  means  of  livelihood  which  any  one 
was  free  to  follow.  But  if  it  was  so  kept  as 
to  be  disorderly,  it  was  indictable  as  a  nui- 
sance. 1  Salk.  45.  1  Hawk.  P.  C.  c  78, 
8.  52,  in  marg. 

(c)  3  lost.  c.  98,  p.  204.    1  Hawk.  P. 
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a  feme  covert  may  be  guilty  as  well  as  if  she  were  sole,  and  that  she, 
together  with  her  husband,  may  be  convicted  of  it;  for  the  keeping 
the  house  does  not  necessarily  import  property,  but  may  signify  that 
share  of  government  which  the  wife  has  in  a  family  as  well  as  the 
husband ;  and  in  this  she  is  presumed  to  have  a  considerable  part, 
as  those  matters  are  usually  managed  by  the  intrigues  of  her  sex,  (d) 
If  a  person  be  only  a  lodger,  and  have  but  a  single  room,  yet  if  she 
make  use  of  it  to  accommodate  people  in  the  way  of  a  bawdy-house, 
it  will  be  a  keeping  of  a  bawdy-nouse  as  much  as  if  she  had  a  whole 
house,  (e)  But  an  indictment  cannot  be  maintained  against  a  per- 
son for  being  a  common  bawd,  and  procuring  men  and  women  to 
meet  together  to  commit  fornication :  the  indictment  should  be  for 
keeping  a  bawdy-house.  (/)  For  the  bare  solicitation  of  chastity  is 
not  indictable,  but  cognizable  only  in  the  Ecclesiastical  Courts,  (g) 

It  is  clearly  agreed,  that  all  common  gaming-houses  are  nuisances  P0"?™^5*111" 
in  the  eye  of  the  law,  being  detrimental  to  the  public,  as  they  pro-  m* 
mote  cheating  and  other  corrupt  practices ;  ana  incite  to  idleness, 
and  avaricious  ways  of  gaining  property,  great  numbers  whose  time 
might  otherwise  be  employed  for  the  good  of  the  community,  (A) 
And  the  keeping  a  common  gaming-house,  and  for  lucre  and  gain 
unlawfully  causing  and  procuring  divers  idle  and  evil  disposed  per- 
sons to  frequent  and  come  to  play  together  at  a  game  called  "  rouge 
et  noir"  and  permitting  the  said  idle  and  evil-disposed  persons  to 
remain  playing  at  the  same  game  for  divers  large  and  excessive  sums 
of  money,  is  an  indictable  offence  at  common  law.  (t)  It  has  also 
been  adjudged,  that  it  is  an  offence  for  which  a  feme  covert  may 
be  indicted ;  for,  as  she  may  be  concerned  in  acts  of  bawdry,  as  has 
been  observed  above,  so  she  may  be  active  in  promoting  gaming, 
and  furnishing  the  guests  with  conveniences  for  that  purpose.  (J) 
As  an  indictment  for  keeping  a  gaming-house  is  an  indictment  for  a 
public  nuisance,  and  not  for  any  matter  in  the  nature  of  a  private 
injury,  if  the  prosecutor  forbears  bringing  the  case  to  trial,  another 
person  may  proceed  with  the  indictment  (k)  In  a  similar  case 
where  a  prosecution  had  been  discontinued,  the  Court  directed  the 
attorney-general  to  proceed.  (Z)  There  are  certain  penalties  im- 
posed by  statutes  upon  the  offence  of  keeping  a  common  gaming- 
nouse ;  (m)  and  by  3  Geo.  4,  c.  117,  hard  labour  may  be  added  to 
any  imprisonment  which  the  Court  may  award.  (J) 

C.  a  74,  and  c  76,  s.  &    Bac.  Abr.  tit.  under  that  act 

Nuisance  (A).    Burn.  Just  tit  Lewdness  (t)  Rex  v.  Rogier,  1  B.  &  C.  272.    2 

and  Nuisance.  D.  &  R.  431.    And  Holroyd,  J.,  said, 

(d)   Reg.  v.  Williams,    1    Salk.  383,  that  in  his  opinion  it  would  have  been  suffi- 

amU,  20.  dent  merely  to  have  alleged,   that  the 

(«)  Rez  v.  Pierson,  2  Lord  Raym.  1197.  defendants  kept  a  common  gaming-house. 

1  Salk.  382.  And  see  Rex  v.  Taylor,  3  B.  &  C.  502. 

(/  )  Id.  ibid.  (j)  Rex  c.  Dixon,  Trin.  2  Geo.  1.  Baa 

(p)  1  Hawk.  P.  C.  c  74.   Burn.  Just  Abr.  tit  Nuisances  (A).    10  Mod.  335. 

tit  Lewdness.  1  Hawk.  P.  C.  c  92,  s.  30,  and  see  ante, 

(A)  Bac.  Abr.  tit.    Nuisances  (A).    1  20. 
Hawk.  P.  C.  c.  76,  s.  6.    Rex  t>.  Dixon,  10  (A)  Rex  v.  Wood,  3  B.  &  Ad.  657. 

Mod.  336.    See  the  2  &  3  Vict.  c.  47,  s.  (I)  Rex  v.  Oldfield,  ibid,  note  (a).  Rex 

48,  as  to  the  power  of  the  police  within  the  v.  Fielden,  ibid.    Rex  v.  Constable,  ibid, 
metropolitan  district  to  enter  into  gaming  (m)  1  Hawk.  P.  C.  c.  92,  s.  1 4,  et  seq. 

houses,  and  the  penalties  to  which  the  And  see  25  Geo.  2,  c.  36,  s.  5.  42  Geo.  3, 

owner,  keeper,  or  manager  thereof  are  c  119.    And  see  pott,  p.  328,  as  to  lotte- 

liable,  and  that  no  person  shall  %e  pro-  ries  and  little  goes, 
ceeded  against  both  by  indictment,  and  also  (6)  See  the  section,  a*U,  p.  289. 
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Playhouses. 


Places  of  pub- 
lic entertain- 
ment unli- 
censed to  be 
deemed  disor- 
derly houses. 


An  indictment  against  a  defendant  for  that  he  did  keep  a  com- 
mon, ill-governed,  and  disorderly  house,  and  in  the  said  house  for 
his  lucre,  &c.,  certain  persons  of  ill-name,  &c,  to  frequent  and  come 
together,  did  cause  and  procure,  and  the  said  persons  in  the  said 
house  to  remain  fighting  of  cocks,  boxing,  playing  at  cudgels,  and 
misbehaving  themselves,  did  permit,  has  been  held  to  be  good.  (») 
And  it  seems  that  the  keeping  of  a  cockpit  is  not  only  an  indictable 
offence  at  common  law,  but  that  a  cockpit  is  considered  as  a  gaming- 
house within  the  33  Hen.  8,  c.  9,  s.  11,  which  imposes  a  penalty 
of  forty  shillings  per  day  upon  such  houses ;  and  therefore,  on  a 
conviction  on  an  indictment  at  common  law,  the  Court  will  measure 
the  fine  by  inflicting  forty  shillings  for  each  day,  according  to  the 
number  of  days  such  cockpit  was  kept  open,  (o) 

It  seems  to  be  the  better  opinion  that  playhouses,  having  been 
originally  instituted  with  a  laudable  design  of  recommending  virtue 
to  the  imitation  of  the  people,  and  exposing  vice  and  folly,  are  not 
nuisances  in  their  own  nature,  but  may  only  become  such  by  acci- 
dent ;  as,  where  they  draw  together  such  numbers  of  coaches  or 
people,  &c,  as  prove  generally  inconvenient  to  the  places  adjacent ; 
or,  when  they  pervert  their  original  institution  by  recommending 
vicious  and  loose  characters,  under  beautiful  colours,  to  the  imi- 
tation of  the  people,  and  make  a  jest  of  things  commendable,  se- 
rious, and  useful,  (p)  Players  ana  playhouses  are  now  put  under 
salutary  regulations  by  the  provisions  of  several  statutes,  (q)  And 
places  of  public  entertainment  in  the  neighbourhood  of  London, 
if  not  properly  licensed,  are  to  be  deemed  disorderly  houses  by 
.  the  25  Geo.  2,  c  36,  (r)  which,  reciting  the  multitude  of  places 
of  entertainment  for  the  lower  sort  of  people  as  a  great  cause  of 
thefts  and  robberies,  enacts,  "that  any  house,  room,  garden,  or 
other  place,  kept  for  public  dancing,  music,  or  other  public  en- 
tertainment of  the  like  kind  in  the  cities  of  London  and  West- 
minster, or  within  twenty  miles  thereof,"  without  a  license  from 
the  last  preceding  Michaelmas  quarter  sessions,  under  the  hands 
and  seals  of  four  of  the  justices,  "shall  be  deemed  a  disorderly 
house  or  place."  The  act  then  particularizes  the  mode  of  grant- 
ing the  license,  makes  it  lawful  for  a  constable  or  other  person, 
authorized  by  warrant  of  a  justice,  to  enter  such  house  or  place, 
and  to  seize  every  person  found  therein ;  and  makes  every  person 
keeping  such  house,  &c,  without  a  license  liable  to  a  penalty  of 
100/.,  and  otherwise  punishable  as  the  law  directs  in  cases  of  dis- 


(»)  Rex  v.  Higginson,  2  Burr.  1233. 

(o)  Rex  *.  Howell,  3  Keb.  510.  1  Hawk. 
P.  C.  o.  92,  s.  29.  See  the  2  &  3  Vict 
c.  47,  8.  47,  which  subjects  persons  keep- 
ing houses,  &c.  for  baiting  lions,  bears, 
badgers,  cocks,  dogs,  or  other  animals  to 
5/.  penalty,  or  a  month's  imprisonment. 
The  act  extends  to  the  metropolitan  police 
district 

(p)  Bac.  Abr.  tit  Nuisance*  (A).  1 
Hawk.  P.  C.  c.  75,  s.  7.  And  as  to  the 
performance  of  an  obscene  play,  see  ante, 
233,  note  (x) 

(q)  The  10  Geo.  2,  c.  28,  enacts,  that 
persons  performing  any  entertainment  of 
the  stage  without  authority  or  license,  shall 
be  deemed   rogues  and  vagabonds,    and 


liable  to  the  penalties  of )  2  Ann.  stat  2,  c. 
23  (an  act  repealed,  but  re-enacted  by  17 
Geo.  2,  c.  5),  and  also  to  a  penalty  of  502. 
See  Rex  v.  Neville,  1  B.  &  Ad.  489,  as  to 
the  construction  of  10  Geo.  2,  c.  28.  See 
also  the  28  Geo.  3,  c.  30,  by  which  justices 
of  the  peace  at  their  quarter  sessions  may 
license  theatrical  representations  occasion- 
ally, under  certain  restrictions.  The  words 
"  entertainment  of  the  stage,"  in  10  Geo.  2, 
c.  28,  have  been  held  not  to  extend  to  an 
exhibition  of  tumbling.  Rex  v  Handy,  6 
T.  R.  286.  By  special  acts  of  Parliament 
playhouses  are  permitted  to  be  erected  in 
particular  places. 

(r)  Made  perpetual  by  the  28  Geo.  2, 
c.  19. 


> 
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orderly  houses.  (*)  A  mere  temporary  or  occasional  use  of  a  room 
for  music  and  dancing  is  not  a  keeping  it  within  this  act,  but  the 
room  need  not  be  kept  exclusively  for  those  purposes,  nor  need 
money  be  taken  at  the  door.  Where,  therefore,  the  defendant  kept 
a  public  house,  and  on  repeated  occasions,  during  a  space  of  three 
or  four  months,  the  tap-room  was  frequented  at  night  by  numbers  of 
sailors,  soldiers,  boys,  and  prostitutes,  who  danced  there  to  a  violin 
played  by  a  person  on  an  elevated  platform,  but  no  money  was 
taken  for  admission,  it  was  held  that  the  case  was  within  the  act  (t) 

It  seems  also  to  be  the  better  opinion,  that  all  common  stages  for  Stages  for 
rope-dancers,  $c9  are  nuisances,  not  only  because  they  are  great  rope-dancere, 
temptations  to  idleness,  but  also  because  they  are  apt  to  draw 
together  numbers  of  disorderly  persons,  which  cannot  but  be  very 
inconvenient  to  the  neighbourhood,  (it) 

The  proceedings  in  respect  of  prosecutions  against  persons  keep-  Proceedings  in 
ing  bawdy-houses,  gaming-houses,  or  other  disorderly  houses,  are  prosecutions 
fecilitated  by  the  25  Geo.  2,  c.  36,  by  which  it  is  enacted,  that  if  two  JJ^^p. 
inhabitants  of  any  parish  or  place,  paying  scot  and  lot,  give  notice  ing  bawdy. 
in  writing  to  the  constable,  of  any  person  keeping  a  bawdy-house,  bouses,  gam- 
gaming-house,  or  any  other  disorderly  house,  in  such  parish  or  place,  ^ner^^T'  °r 
the  constable  shall  go  with  such  inhabitants  to  a  justice ;  and  shall,  orderly 
upon  such  inhabitants  making  oath  before  the  justice  that  they  be-  houses.  26 
lieve  the  contents  of  the  notice  to  be  true,  and  entering  into  a  recog-     eo'   ' c"     * 
nizance  in  twenty  pounds  each  to  give  material  evidence  against 
the  person  for  such  offence,  enter  into  a  recognizance  in  the  sum  of 
thirty  pounds  to  prosecute  with  effect  at  the  next  sessions  or  assizes 
as  to  the  justice  snail  seem  meet     And  provision  is  also  made  for 
the  payment  by  the  overseers  of  the  charges  of  prosecution  to  the 
constable,  and  ten  pounds  on  conviction  to  each  of  the  two  inha- 
bitants, (a)    The  person  keeping  such  bawdy-house,  &c.,  is  also  to 
be  bound  over  to  appear  at  the  sessions  or  assizes,  (a) 

Sec.  8,  reciting  that  by  reason  of  the  many  subtile  and  crafty  con-  Persons  acting 
trivances  of  persons  keeping  bawdy-houses,  &c,  it  is  difficult  to  Jj8  ^Py8  of 
prove  who  is  the  real  owner  or  keeper,  enacts,  "  that  any  person  ho^esT^be 
who  shall  appear,  act,  or  behave  as  master  or  mistress,  or  as  the  deemed  keep- 

Eerson  having  the  care,  government,  or  management,  of  any  bawdy-  er»- 
ouse,  gaming-house,  or  other  disorderly  house,  shall  be  deemed 
and  taken  to  be  the  keeper  thereof,  and  shall  be  liable  to  be  prose- 
cuted and  punished  as  such,  notwithstanding  he  or  she  shall  not,  in 
fact,  be  the  real  owner  or  keeper  thereof."    By  sec.  9,  any  person  Witness. 
may  give  evidence  upon  such  prosecution,  though  an  inhabitant  of 

(«)  See  also  the  2  &  3  Vict  c  47,  s.  formances  and  public  entertainments  car- 

45,  which  gives  power  to  enter  unlicensed  ried  on  under  letters  patent,  or  license  of  the 

theatres,    and    subjects    persons    letting  crown,  or  license  of  the  lord  chamberlain, 
houses,  &&,  for  the  purpose  of  being  used  (t)  Gregory  r.  Tuffs,  6  C.  fit  P.  271,    4 

as  unlicensed  theatres  to  a  penalty  of  not  Tyrw.  820.  Gregory  c.  Tavernor,  6  C.  & 

more  than  20L,  or  two  months'  imprison-  P.  280. 

ment ;   and  subjects  persons  performing  or  (tf  )  Bac.  Abr.   tit    Nuisance*  (A).   1 

being  therein  without  lawful  excuse,  to  a  Hawk.  P.  C.  c.  75,  s.  6.    And  see  ante, 

penalty  of  40s. ;  and  a  conviction  under  p.  267,  note  (y),  as  to  stage  players  being 

the  act  is  not  to  exempt  the  owner,  keeper,  indicted  for  a  riot  and  unlawful  assembly, 
or  manager  of  any  such  house  from  any  (it)  Sec.  4. 

penalty  tor  keeping  a  disorderly  house,  or  (a)  See  the  58  Geo.  3,  c.  70,  s.  7,  by 

for  the  nuisance  thereby  occasioned.     The  which  a  copy  of  the  notice  served  on  the 

act   extends  to   the    metropolitan  police  constable  is  also  to  be  served  on  one  of  the 

district.    By  sec.  3  of  25  Geo,  2,  c.  36,  the  overseers,  and  the  overseers  may  enter  into 

act  is  not  to  extend  to  the  theatres  in  Drury  a  recognizance,  and  prosecute  instead  of  the 

Lane  and  Covent  Garden,  or  the  King's  constable. 
Theatre  in  the  Haymarket ;  nor  to  per- 
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the  parish  or  place,  and  though  he  may  have  entered  into  the  before- 
mentioned  recognizance.  By  sec.  10,  no  indictment  shall  be  re- 
moved by  certiorari,  but  shall  be  tried  at  the  same  sessions  or  assizes 
where  it  shall  have  been  preferred  (unless  the  Court  shall  think 
proper,  upon  cause  shown,  to  adjourn  the  same,)  notwithstanding 
any  such  writ  or  allowance.  This  last  clause  has  been  decided  not 
to  restrain  the  crown  from  removing  the  indictment  by  certiorari; 
there  being  nothing  in  the  act  to  show  that  the  legislature  intended 
that  the  crown  should  be  bound  by  it  (v) 

Any  number  of  persons  may  be  included  in  the  same  indict- 
ment for  keeping  different  disorderly  houses,  stating  that  they 
"  severally  "  kept,  &c,  such  houses,  (to)  It  seems  that  it  is  neces- 
sary to  state  where  the  house  is  situate,  and  the  time,  so  as  to  make 
a  particular  statement  of  the  offence,  which  is  the  keeping  of  the 
house,  (x)  But  particular  facts  need  not  be  stated;  and  though 
the  charge  is  thus  general,  yet  at  the  trial  evidence  may  be  given  of 
particular  facts,  ana  of  the  particular  time  of  doing  them,  (y)  It  is 
not  necessary  to  prove  who  frequents  the  house,  for  that  may  be 
impossible:  but  if  any  unknown  persons  are  proved  to  be  were 
behaving  disorderly,  it  is  sufficient  to  support  the  indictment  (a) 
The  punishment  for  keeping  a  common  bawdy-house,  a  common 
gambling-house,  or  a  common  ill-governed  and  disorderly  house,  is 
fine,  or  imprisonment,  or  both,  and  by  the  3  Geo.  4,  c  114,  hard 
labour  in  addition  to  such  imprisonment  (zz) 

In  general,  all  open  lewdness  grossly  scandalous  is  punishable  by 
indictment  at  the  common  law:  and  it  appears  to  be  an  established 
principle  that  whatever  openly  outrages  decency,  and  is  injurious  to 
public  morals,  is  a  misdemeanor,  (a)  In  one  case  it  was  held  to  be 
an  indictable  offence  for  a  man  to  undress  himself  on  the  beach  and 
to  bathe  in  the  sea  near  inhabited  houses,  from  which  he  might  be 
distinctly  seen ;  although  the  houses  had  been  recently  erected,  and, 
until  their  erection,  it  had  been  usual  for  men  to  bathe  in  great 
numbers  at  the  place  in  question.  M'Donald,  C.  B.,  ruled,  that 
whatever  place  becomes  the  habitation  of  civilized  men,  there  the 
laws  of  decency  must  be  enforced,  (b)  And  to  show  a  being  of 
unnatural  and  monstrous  shape  for  money  is  a  misdemeanor,  (c) 


(t>)  Rex  v.  Davies  and  others,  5  T.  R.  626. 

(w)  2  Hale,  174,  where  it  is  said,  "  It  is 
common  experience  at  this  day  that  twenty 
persons  may  be  indicted  for  keeping  disor- 
derly houses  or  bawdy-houses;  and  they 
are  daily  convicted  upon  such  indictments, 
for  the  word  separaUter  makes  them  several 
indictments,"  And  in  Rex  v.  Kingston 
and  others,  8  East,  41,  it  was  held  that  it 
is  no  objection  on  demurrer  that  several 
different  defendants  are  charged  in  different 
counts  of  an  indictment  for  offences  of  the 
same  nature ;  though  it  may  be  a  ground 
for  application  to  the  discretion  of  the 
court  to  quash  the  indictment. 

(x)  By  Buller,  J.,  in  J'Anson  v.  Stuart, 
1  T.  R.  764. 

(y)  By  Lord  Hardwicke,  in  Clarke  v. 
Pcriam,  2  Atk.  339. 

(z)  J'Anson  v.  Stuart,  1  T.  R.  764,  by 
Boiler,  J. 

(zz)  See  the  section,  ante,  p.  289. 

(a)  1  Hawk.  P.  C.  c.  6,  s.  4.  Burn. 
Just  tit  Lewdness.  4  Bla.  Com.  65,  (»). 
1  East,  P.  C.  c.  1,  s.  1.    See  5  Geo.  4,  c. 


86,  a.  4,  and  1  &  2  Vict  c.  38,  which 
make  persons  guilty  of  the  indecent  expo- 
sure of  obscene  prints,  pictures,  wounds, 
deformities,  &c,  punishable  as  rogues  and 
vagabonds. 

(b)  Rex  0.  Crunden,  2  Campb.  89.  And 
the  Court  of  King's  Bench,  when  the 
defendant  was  brought  up  for  judgment, 
expressed  a  clear  opinion  that  the  offence 
imputed  -to  bim  was  a  misdemeanor,  and 
that  he  had  been  properly  convicted.  In 
Rex  v.  Sir  Charles  Sedley,  Sid.  166,  1 
1  Keb.  620,  S.  C,  the  defendant  being  in- 
dicted for  shewing  himself  naked  from  a 
balcony  in  Covent  Garden  to  a  great  mul- 
titude of  people,  confessed  the  indictment ; 
and  was  sentenced  to  pay  a  fine  of  2000 
marks,  to  be  imprisoned  a  week,  and  to 
give  security  for  his  good  behaviour  for 
three  vears. 

(c)  "Harring  v.  Walrond,  2  Cha.  Ca.  1 10, 
the  case  of  a  monstrous  child  that  died,  and 
was  embalmed  to  be  kept  for  shew,  but  was 
ordered  by  the  Lord  Chancellor  to  bo 
buried — (cited  inB  urn.  Just,  tit  Nuisance. ) 
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Eaves  droppers,  or  such  as  listen  under  walls  or  windows,  or  the  Eaves  drop- 
eaves  of  a  house,  to  hearken  after  discourse,  and  thereupon  to  frame  ****• 
slanderous  and  mischievous  tales,  are  a  common  nuisance,  and  pre- 
sentable at  the  court  leet ;  or  are  indictable  at  the  sessions,  and 
punishable  by  fine  and  finding  sureties  for  their  good  behaviour,  (d) 

A  common  scold,  communis  rixatrix  (for  our  law  confines  it  to  the  Common  scold, 
feminine  (render),  is  a  public  nuisance  to  her  neighbourhood,  and 
may  be  indicted  for  the  offence ;  and,  upon  conviction,  punished  by 
being  placed  in  a  certain  engine  of  correction  called  the  trebucket, 
or  cuclung  stool,  (e)  And  she  may  be  convicted  without  setting 
forth  the  particulars  in  the  indictment;  (/)  though  the  offence  must 
be  set  forth  in  technical  words,  and  with  convenient  certainty ;  and 
the  indictment  must  conclude  not  only  against  the  peace,  but  to  the 
common  nuisance  of  divers  of  his  Majesty's  liege  subjects,  (g)  It  is 
not  necessary  to  give  in  evidence  the  particular  expressions  used ;  it 
is  sufficient  to  prove  generally  that  tne  defendant  is  always  scold- 
ing. (A) 

A  defendant  was  convicted  on  an  indictment  for  making  great  Noises  in  the 
noises  in  the  night  with  a  speaking  trumpet,  to  the  disturbance  of  ni£ht- 
the  neighbourhood :  which  tne  Court  held  to  be  a  nuisance.  (*) 

The  exposing  in  public  places  persons  infected  with  contagious  Spreading  in- 
disorders,  so  that  the  infection  may  be  communicated,  is  a  nuisance,  fectI0n- 
and  has  been  already  treated  of  in  a  preceding  chapter,  (j) 

It  is  said  that  a  mastiff  going  in  the  street  unmuzzled,  from  the  Mastiff  un- 
ferocity  of  his  nature  being  dangerous  and  cause  of  terror  to  his  mualed- 
Majesty's  subjects,  seems  to  be  a  common  nuisance ;  and  that,  con- 
sequently, the  owner  may  be  indicted  for  suffering  him  to  go  at 
large.  (*) 

There  are  also  some  offences  which  are  declared  to  be  nuisances  Nuisances  by 
by  the  enactments  of  particular  statutes.  And  where  a  statute  de-  8lalut0- 
Clares  a  particular  thing  to  be  a  common  nuisance,  it  is  indictable 
as  such.  An  act  of  Parliament  prohibited  the  erection  of  any 
building  within  ten  feet  of  a  road,  and  declared  that  if  any  such 
building  should  be  erected,  it  should  be  deemed  a  common  nuisance. 
By  another  clause,  justices  were  empowered  to  convict  the  proprie- 
tor and  occupier  of  such  building;  it  was  held  that  the  party  who 
erected  a  building  contrary  to  the  act  might  be  indicted  for  a 
nuisance.  (I) 

By  the  9  &  10  Wm.  3,  c  7,  it  is  enacted,  that  it  shall  not  be  lawful  J^S1? 


&lOW.3,c.7. 


l<0  4  Bla.  Com.  167, 168.  Bora.  Just 
tit  EantM  Droppen, 

(<)  1  Hawk.  P.  C.  c,  75,  a,  14.  4  Bla. 
Com.  168.  Bon.  Just  tit  Ntdmmce,  III., 
Cuek,  or  gvck,  in  the  8axon  language  (ac- 
cording to  Lord  Coke)  signifies  to  scold  or 
brawl;  taken  from  the  bird  cuckow,  or 
guckkaw :  and  ing  in  that  language  signifies 
water,  because  a  scolding  woman,  when 
placed  in  this  stool,  was  for  her  punishment 
soused  in  the  water.  3  Inst  219. 

(/  )  2  Hawk.  P.  C.  c.  25,  s.  59. 

(p)  Rex  v.  Cooper,  2  Str.  1246. 

(A)  By  Buller,  J.,  in  J' Anson  v.  Stuart, 
1  T.  R.  754. 

(i)  Rex  v.  Smith,  1  Str.  704.  And  see 
a  precedent  of  an  indictment  for  keeping 
dogs  which  made  noises  in  the  night,  2 
Chit  Crim,  Law,  647. 


(j)  Ante,  Chap,  ix.,  p.  107,  eteeq. 

(*)  Burn.  Just  tit  Nuisance,  1.  And 
see  a  precedent  of  an  indictment  for  this 
offence,  3  Chit  Crim.  Law,  643.  It  should 
be  observed,  however,  that  the  offence  seems 
to  be  stated  too  generally  in  the  authority 
from  which  the  text  is  taken.  To  permit  a 
furume  mastiff  or  bull  dog  to  go  at  large 
and  unmuzzled  may  be  a  nuisance ;  but 
those  dogs  are  frequently  quiet  and  gentle 
in  their  habits,  except  when  incited  by  their 
owners ;  and  it  can  hardly  be  said  to  be  a 
nuisance  to  permit  them  to  go  at  large  and 
UDmuziled,  because  some  of  their  breed  are 
ferocious. 

(0  Rex  ».  Gregory,  5  B.  fit  Ad.'  555. 
Sec  this  case  as  to  the  meaning  of  the  term 
44  building,**  in  such  an  act. 
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for  any  person  to  make,  or  cause  to  be  made,  or  to  sell  or  utter,  or 
offer  to  expose  to  sale,  any  squibs,  rockets,  serpents,  or  other  fire- 
works, or  any  cases,  moulds,  or  other  implements  for  the  making 
any  such  squibs,  &c,  or  for  any  person  to  permit  or  suffer  any 
squibs,  &c.,  to  be  cast,  thrown,  or  fired  from  out  of  or  in  his  house, 
lodging,  or  habitation,  or  any  place  thereto  belonging  or  adjoining, 
into  any  public  street,  highway,  road,  or  passage,  or  tor  any  person 
to  throw,  cast  off,  or  fire,  or  be  aiding  or  assisting  in  the  tnrowing, 
casting,  or  firing  of  any  squibs,  &c,  m  or  into  any  public  street, 
house,  shop,  river,  highway,  road,  or  passage,  "  and  that  every  such 
offence  shall  be  a  common  nuisance.*'  The  statute  also  imposes 
pecuniary  penalties  for  these  offences,  to  be  inflicted,  upon  convic- 
tion, before  a  magistrate ;  but  as  it  declares  the  offences  to  be  com- 
mon nuisances,  they  can  clearly  be  also  prosecuted  by  indictment  (m) 

By  the  10  &  11  Wm.  3,  c  17,  all  lotteries  are  declared  to  be  pub- 
lic nuisances ;  and  all  grants,  patents,  and  licenses,  for  such  lotteries  to 
be  against  law.  But  for  many  years  past  it  has  been  found  convenient 
to  the  Government  to  raise  money  by  the  means  of  them ;  and 
accordingly  different  state  lottery  acts  have  been  passed  to  license 
and  regulate  offices  for  lotteries,  (n)  But  the  statute  42  Geo.  3, 
c.  119,  declares  all  games  or  lotteries,  called  Little  Goes,  to  be  pub- 
lic nuisances,  and  provides  for  their  suppression ;  and  also  imposes 
heavy  penalties  upon  persons  keeping  offices,  &c,  for  lotteries  not 
authorized  by  Parliament 

It  is  laid  down  in  the  books  that  any  one  may  pull  down,  or 
otherwise  destroy,  a  common  nuisance ;  and  it  is  said  that  if  any 
one,  whose  estate  is,  or  may  be,  prejudiced  by  a  private  nuisance, 
may  justify  the  entering  into  another's  ground  and  pulling  down  and 
destroying  such  nuisance,,  surely  it  cannot  but  follow  d  fortiori  that 
any  one  may  lawfully  destroy  a  common  nuisance  (o).  And  it  is 
also  said  that  it  seems  that  in  a  plea  justifying  the  removal  of  a 
nuisance,  the  party  need  not  shew  that  he  did  as  little  damage  as 
might  be ;  (p)  but  this  may,  perhaps,  be  doubted,  as,  even  where  there 
is  a  judgment  to  abate  a  nuisance,  it  is  only  to  abate  so  much  of  the 
thing  as  makes  it  a  nuisance,  (q) 

It  is  also  stated  as  the  better  opinion,  that  the  Court  of  King's 
Bench  may,  by  a  mandatory  writ,  prohibit  a  nuisance,  and  order 
that  it  shall  be  abated ;  and  that  the  party  disobeying  such  writ  will 
be  subject  to  an  attachment  (r)  Such  writs  appear  to  have  been 
granted  in  some  cases ;  and  the  proceeding  in  one  case  was  that  the 
judges,  upon  view,  ordered  a  record  to  be  made  of  the  nuisance,  and 
sending  for  the  offender,  ordered  him  to  enter  into  a  recognizance 
not  to  proceed;  but  he  refusing  to  comply,  the  Court  committed 
him  for  the  contempt,  issuing  a  writ  to  the  sheriff  on  the  record 
made,  to  abate  the  building,  and  ordered  the  offender  to  be  indicted 
for  the  nuisance,  (s) 

But  the  more  usual  course  of  proceeding  in  cases  of  nuisance  is 


(m)  Ante,  p.  49.  The  pecuniary  penal- 
ties are  imposed  by  88.  2  and  3,  of  this  sta- 
tute.    Ana  see  Burn.  Just  tit  Firework*. 

(n)  See  the  acts  collected.  Burn.  Just 
tit  Gaming,  ILL 

(o)  1  Hawk.  P.  C.  c.  75, ».  12.  Bac. 
Abr.  tit.  Nuisance,  (C). 

(p)  Id.  Ibid. 


(q)  Poet  331. 

(r)  Bac.  Abr.  tit  Nuisance,  (C.) 
(«)  Rex  0.  Hall,  1  Mod.  76.  1  Vent  169. 
S.  C.  And  Hale,  C.  J.  mentioned  another 
case  in  8  Car.  I,  of  a  writ  to  prohibit  a 
bowling-alley  erected  near  St.  Dunstan's 
church. 
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by  indictment,  in  which  the  nuisance  should  be  described  according  Of  the  indict- 
to  the  circumstances;  and  it  should  be  stated  to  be  continuing,  if  mentincaaes 
that  be  the  fact  (t)  An  indictment  for  carrying  on  offensive  works 
may  state  them  to  be  carried  on  at  such  a  parish.  It  is  not  neces- 
sary to  state  that  they  were  carried  on  in  a  town  or  village ;  (u) 
statins  them  to  be  carried  on  near  a  common  King's  highway,  ana 
near  the  dwelling-houses  of  several  persons,  to  the  common  nuisance 
of  passengers  and  of  the  inhabitants,  is  sufficient:  it  need  not  be 
stated  how  near  the  highway  or  houses  they  were  carried  on.  (0) 
The  offence  should  be  cnarged  to  be  done  ad  commune  nocumentum, 
"  to  the  common  nuisance  of  all  the  liege  subjects,"  &c.  (w)  But 
an  indictment  against  a  common  scold,  using  the  words  communis 
rixatrix  has  been  considered  to  be  good,  though  it  concluded  ad 
commune  nocumentum  diversorum,  instead  of  omnium,  because  from 
the  nature  of  the  thing  it  could  not  but  be  a  common  nuisance.  And 
Hawkins  says,  that  for  the  same  reason  it  may  be  argued  that  an 
indictment,  with  such  a  conclusion,  for  a  nuisance  to  a  river,  plainly 
appearing  to  be  a  public  navigable  river,  or  to  a  way,  plainly  appear- 
ing  to  be  a  highway,  is  sufficient:  and  he  says,  that  perhaps  the 
authorities  which  seem  to  contradict  this  opinion  might  go  upon 
this  reason,  that  in  the  body  of  the  indictment  it  did  not  appear 
with  sufficient  certainty  whether  the  way  wherein  the  nuisance  was 
alleged  were  a  highway,  or  only  a  private  way;  and  that  therefore 
it  should  be  intended,  from  the  conclusion  of  the  indictment,  that 
the  way  was  private,  (x)  The  safer  mode,  however,  will  be  to  lay 
the  offence  to  have  been  committed  "  to  the  common  nuisance  of 
all  the  liege  subjects,"  &c. 

In  some  cases  it  is  no  defence  to  show  that  the  premises,  out  of 
which  the  nuisance  arises,  are  in  the  occupation  of  a  tenant,  for  the  Defence, 
receipt  of  the  rent  is  an  upholding  of  the  nuisance. 

If  the  owner  of  land  erect  a  building  which  is  a  nuisance,  or  of 
which  the  occupation  is  likely  to  produce  a  nuisance,  and  let  the  where  a  land- 
land,  he  is  liable  to  an  indictment  for  such  nuisance  being  con-  lord  is  liable 
tinued  or  created  during  the  term.     So  he  is  if  he  let  a  building,  J°** nuisance 
which  requires  particular  care  to  prevent  the  occupation  from  being  m  th^occupat 
a  nuisance,  and  the  nuisance  occur  for  want  of  such  care  on  the  part  tion  of  tenants. 
of  the  tenant  (y)    If  a  man  purchase  premises  with  a  nuisance  upon 
them,  though  there  be  a  demise  for  a  term  at  the  time  of  the  pur- 
chase, so  that  the  purchaser  has  no  opportunity  of  removing  the 
nuisance,  yet  by  purchasing  the  reversion  he  makes  himself  liable 
for  the  nuisance.     But  if,  alter  the  reversion  is  purchased,  the  nuis- 
ance be  erected  by   the  occupier,  the  reversioner  incurs  no  lia- 
bility ;  yet  in  such  a  case,  if  there  were  only  a  tenancy  from  year 
to  year,  or  any  short  period,  and  the  landlord  chose  to  renew  the 
tenancy  after  the  tenant  had  erected  the  nuisance,  that  would  make 
the  landlord  liable.  (2)    Where,  therefore,  the  defendant  was  in  the 
receipt  of  the  rents  of  some  dwelling-houses,  let  for  short  periods  to 


(0  Rex  v.  Stead,  8  T.  R.  142;  other- 
wise there  will  not  be  judgment  to  abate  it. 

(«)  Burr.  333. 

(v)  Id.  ibid. 

(»)  Vin.  Abr.  tit.  Indictment  (Q).  Nut- 
sance,  13.  Prat  ».  Stearn,  Cro.  Jac.  382. 
Rex  v.  Hay  ward,  Cro.  Eliz.  148.  Anon. 
1  Ventr.  26.  2  Roll.  Abr.  83.  7  Hawk. 
P.  C.  c.  75,  s.  3,  4,  5,  and  the  authorities 


there  cited.  And  see  Bac  Abr.  tit.  N«i- 
tance  (B).  In  6  East,  315,  Rex  r.  Reynell, 
there  is  an  indictment  for  not  repairing  the 
fences  of  a  churchyard  "  to  the  nuisance  of 
the  inhabitant)  of  the  ptzrish."    Bnt  qu. 

(x)  1  Hawk.  P.  C.  c.  75,8.5. 

(y)  Rex  v.  Pcdlcy,  1A.&E,  822.  3 
N.  &  IH  627. 

(z)  Per  Ltttledale* J,  ibid. 
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tenants,  and  two  privies  and  a  sink  belonging  to  them  were  used  in 
common  by  the  occupiers  of  the  houses;  it  did  not  appear  whether 
any  of  the  present  tenants  commenced  occupying  the  houses  before 
the  defendant  began  to  receive  the  rents ;  but  the  privies  and  sink 
were  used  by  the  tenants  of  those  premises  before  nis  time ;  there 
was  no  distinct  proof  of  any  actual  demise  of  the  privies  and  sink, 
but  they  had  regularly  been  cleansed  by  the  persons  occupying  the 
houses,  until  the  time  of  the  nuisance,  when  the  cleansing  nad  been 
neglected ;  the  nuisance  had  arisen  since  the  defendant  began  to 
receive  the  rents ;  it  was  held  that  the  defendant  was  liable  to  De  in- 
dicted for  the  nuisance.  (*)  It  is  no  defence  for  a  master  or  employer 
that  a  nuisance  is  caused  by  the  acts  of  his  servants,  if  such  acts  are 
done  in  the  course  of  their  employment;  for  if  persons  for  their 
own  advantage  employ  servants  to  conduct  works,  they  are  answer- 
able for  what  is  done  by  those  servants,  (a) 

It  will  be  no  excuse  for  the  defendant  that  the  nuisance,  for  which 
The  defendant  he  is  indicted,  has  been  in  existence  for  a  great  length  of  time ;  as, 
Wro^fby1188    ^lowcirer  twenty  years'  acquiescence  may  bind  parties  whose  private 
shewing  t-hat     i%hts  only  are  affected,  yet  the  public  nave  an  interest  in  the  sup- 
the  nuisance      pression  of  public  nuisances  though  of  longer  standing,  (6)    It  has 
ij^ffSi**   «en  held  that  a  party  could  not  defend  the  putting  his  woodstack 
in  the  street  before  his  house,  on  the  ground  that  it  was  according 
to  the  ancient  usage  in  the  town,  leaving  sufficient  room  for  passen- 
gers :  for  it  is  against  law  to  prescribe  for  a  nuisance,  (e)    And 
Lord  Eilenborough,  C.  J.,  said,  in  one  case,  "It  is  immaterial 
No  length  of     how  long  the  practice  may  have  prevailed,  for  no  length  of  time  will 
ffdiLTa  public   %^flU^0  a  nuitance.    The  stell  fishery  across  the  river  at  Carlisle 
nuisance.  had  been  established  for  a  vast  number  of  years,  but  Mr.  Justice 

Buller  held  that  it  continued  unlawful,  and  gave  judgment  that  it 
should  be  abated"  (d)  But  in  some  cases  length  of  time  may  con- 
cur with  other  circumstances  in  preventing  an  obstruction  from 
having  the  character  of  a  nuisance :  as  where,  upon  an  indictment 
for.  obstructing  a  highway  by  depositing  bags  of  clothes  there,  it 
appeared  that  the  place  had  been  used  for  a  market  for  the  sale  of 
clothes  for  above  twenty  years,  and  that  the  defendant  put  the  bags 
there  for  the  purpose  of  sale,  Lord  Eilenborough,  C.  J.,  said,  that 
after  twenty  jew  acquiescence,  it  appearing  to  all  the  world  that 
there  was  a  feir  or  market  kept  at  the  place,  he  could  not  hold  a 
man  to  be  criminal  who  came  there  under  the  belief  that  it  was  such 
fair,  or  market,  legally  instituted,  (e) 

If  the?  indictment  be  so  general  that  it  does  not  convey  sufficient 
Particulars  of  information  to  the  defendant  to  enable  him  to  prepare  ms  defence, 
the  nuisance,  the  Court  will  order  the  prosecutor  to  give  the  defendant  a  parti- 
cular of  the  several  acts  of  nuisance  he  intends  to  prove.  (/)  And 
where  tbie  indictment  is  for  the  obstruction  or  non-repair  of  high- 
ways which  are  described  generally,  a  particular  of  the  several  high- 
ways obstructed  or  out  of  repair  may  be  obtained  (g) 

J  Rex  «.  Pedley,  supra.  See  Bliss  v.  Hall,  4  B.  N.  C.  183. 

Rex  vi  Medley,  6  C.  &  P.  292.  (f)  Rex  v.  Curwood,  3  A.  &  E.  816. 

Denmaii,  C.  J.     See  ante,  p.  109,  fg)  Rex  v.  Marquis  of  Downshire,  4  A. 

1 10.  &  E.  698.    Reg.  v.  Inhabitants  of  Pern- 

(6)  Weld  »..  Hornby,  7  East,  199;  and  bridge,  June  26,  1841.    Pattcson,  J.,  at 

see  post,  Sect  3.  chambers ;  and  no  affidavit  is  necessary,  as 

(c)  Fowler  n  Sanders,  Cro.  Jac.  446.  the  necessity  for  particulars  appears  on  the 

(rf)  Rex  c.  (  ?ross,  3  Camp.  227.  face  of  the  indictment, 
(e)  Rex  v.  S  mith  &  others,  4  Esp.  111. 
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All  common  nuisances  are  regularly  punishable  by  fine  and  im-  Of  the  judg. 
prisonment:  but,  as  the  removal  of  the  nuisance  is  usually  the  chief  S^ilJjL0*868 
end  of  the  indictment,  the  Court  will  adapt  the  judgment  to  the 
nature  of  the  case.  Where  the  nuisance,  therefore,  is  stated  in  the 
indictment  to  be  continuing,  and  does  in  feet  exist  at  the  time  of 
the  judgment,  the  defendant  may  be  commanded  by  the  judgment 
to  remove  it  at  his  own  costs:  (A)  but  only  so  much  of  the  thing  as 
causes  the  nuisance  ought  to  be  removed ;  as  if  a  house  be  built  too 
high,  only  so  much  of  it  as  is  too  high  should  be  pulled  down ;  and 
if  the  indictment  were  for  keeping  a  dye-house,  or  carrying  on  any 
other  stinking  trade,  the  judgment  would  not  be  to  pull  aown  the 
building  where  the  trade  was  carried  on.  (*)  So  in  the  case  of  a 
glass-house,  the  judgment  was  to  abate  the  nuisance,  not  by  pulling 
the  house  down,  but  only  by  preventing  the  defendant  from  using  it 
again  as  a  glass-house.  (J)  But  where  the  indictment  does  not  state 
the  nuisance  to  be  continuing,  a  judgment  to  abate  it  would  not  be 
proper.  In  a  case  where  this  point  arose,  Lord  Kenyon,  C.  J.,  said, 
"  When  a  defendant  is  indicted  for  an  existing  nuisance,  it  is  usual 
to  state  the  nuisance  and  its  continuance  down  to  the  time  of  taking 
the  inquisition ;  it  was  so  stated  in  Hex  v.  Pappineau,  et  adhuc  ex- 
utit;  and  in  such  cases  the  judgment  should  be  that  the  nuisance 
be  abated.  But  in  this  case  it  does  not  appear  in  the  indictment 
that  the  nuisance  was  then  in  existence ;  and  it  would  be  absurd  to 

Slve  judgment  to  abate  a  supposed  nuisance  which  does  not  exist. 
\  however,  the  nuisance  stilt  continue,  the  defendant  may  be  again 
indicted  for  continuing  it"  (k) 

The  6  Wm.  &  M.  c.  11,  s.  3,  enacts,  that  if  a  defendant  prose-  Costs  upon  an 
cuting  a  writ  of  certiorari  (as  mentioned  in  the  act)  be  convicted  indictment 
of  the  offence  for  which  he  is  indicted,  the  Court  of  King's  Bench  fo!  a  n™*nc« 
shall  give  reasonable  costs  to  the  prosecutor  if  he  be  the  party  fendant  had 
grieved,  or  be  a  justice,  &c,  or  other  civil  officer,  who  shall  prose-  removed  it  by 
cute  for  any  feet  that  concerned  them  as  officers  to  prosecute  or  pre-  j^0^^!^ 
sent    Upon  this  clause  it  was  decided,  that  persons  dwelling  near 
to  a  steam-engine,  which  emitted  volumes  of  smoke  affecting  their 
breath,  eyes,  clothes,  furniture,  and  dwelling-houses,  and  prosecut- 
ing an  indictment  for  such  nuisance,  are  parties  grieved  entitled  to 
their  costs,  the  defendants  having  removed  the  indictment  from  the 
sessions  by  certiorari,  and  been  afterwards  convicted.  (/) 

The  1  &  2  Geo.  4,  c  41,  reciting  the  great  inconvenience  and  Costs  in  cases 
injury  sustained  from  the  improper  construction  and  negligent  use  of  nuisances 
of  furnaces  employed  in  the  working  of  engines  by  steam,  and  that  SSroTOsi'mied 
though  such  nuisance,  being  of  a  public  nature,  is  abatable  as  such  for  steam, 
by  indictment,  the  expense  had  deterred  parties  suffering  thereby  engines* 
from  seeking  the  remedy  given  by  law,  enacts  that  it  shall  and  may 
be  lawful  for  the  Court  by  which  judgment  ought  to  be  pronounced, 
in  case  of  conviction  on  any  such  indictment,  to  award  such  costs 
as  shall  be  deemed  proper  and  reasonable  to  the  prosecutor  or  pro- 
secutors, to  be  paid  oy  the  party  or  parties  so  convicted  as  aforesaid ; 

(A)  2  RolL  Abr.  84.    1  Hawk.  P.  C.  opinion  was  intimated  upon  the  point  when 

c  75,  s.  14.   Rex  c.  Pappineau,  1  Str.  686.  the  same  case  was  previously  brought  be- 

(•)  Rex    c.  Pappineau,  supra,  9  Co.  53.  fore  the  court  in  another  shape.  Rex  v.  the 

Godb.  221.  Justices  of  Yorkshire,  7  T.  R.  468. 

(j)  Co.  Ent.  92  b.  (/)  Rex  t>.  Dcwsnap  and  another,   16 

(k)  Rex  v.  Stead,  8  T.  R.  142.  A  strong  East,  194. 
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An  order  may 
be  made  by  the 
court  for  the 
alteration  of 
the  furnace. 


But  these  pro- 
visions are  not 
to  extend  to 
furnaces  of 
engines  for 
working 
mines,  &c. 
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such  award  to  be  made  either  before  or  at  the  time  of  pronouncing 
final  judgment,  as  to  the  Court  may  seem  fit" 

By  sec.  2,  if  it  shall  appear  to  the  Court  by  which  judgment 
ought  to  be  pronounced  that  the  grievance  may  be  remedied  by 
altering  the  construction  of  the  furnace,  it  shall  be  lawful  for  the 
Court,  without  the.  consent  of  the  prosecutor,  to  make  such  orders 
as  shall  be  by  the  Court  thought  expedient  for  preventing  the  nuis- 
ance in  future,  before  passing  final  sentence  on  the  defendant 

The  statute  then  enacts,  that  the  provisions  contained  in  it,  as  far 
as  they  relate  to  the  payment  of  costs  and  the  alteration  of  furnaces, 
shall  not  extend  to  the  owners  or  occupiers  of  any  furnaces  of  steam 
engines,  erected  solely  for  the  purpose  of  working  mines  of  different 
descriptions,  or  employed  solely  in  the  smelting  of  ores  and  minerals, 
or  in  the  manufacturing  the  produce  of  ores  or  minerals,  on  or  im- 
mediately adjoining  the  premises  where  they  are  raised,  (m) 


What  is  a  pub 
lie  highway. 


SECT.  n. 

Of  Nuisances  to  Public  Highways. 

Of  nuisances  In  treating  of  nuisances  to  public  highways,  we  may  consider,  in  the 
to  public  high,  firgt  place  what  is  a  public  highway ;  secondly,  of  nuisances  to  a 
***"■  public  highway  by  obstruction ;  and,  thirdly,  of  nuisances  to  a  pub- 

lic highway  by  the  neglect,  on  the  part  of  those  who  are  liable,  to 
put  it  in  repair. 

Highway  is  said  to  be  the  genus  of  all  public  ways;  (»)  of  which 
there  are  three  kinds:  a  footway;  a  foot  and  horseway,  which  is  also 
a  pack  and  prime-way ;  and  a  foot,  horse  and  cart  way.  (o)  What- 
ever distinctions  may  exist  between  these  ways,  it  seems  to  be  clear 
that  any  of  them,  when  common  to  all  the  King's  subjects,  whether 
directly  leading  to  a  market-town,  or  beyond  a  town  as  a  thorough- 
fare to  other  towns,  or  from  town  to  town,  may  properly  be  called 
a  highway ;  and  that  the  last,  or  more  considerable  of  them,  has 
been  usually  called  the  King's  highway,  (p)  But  a  way  to  a  parish- 
church,  or  to  the  common  fields  of  a  town,  or  to  a  private  house,  or 
perhaps  to  a  village,  which  terminates  there,  and  is  for  the  benefit 
of  the  particular  inhabitants  of  such  parish,  house,  or  village  only, 
is  not  a  highway,  because  it  belongs  not  to  all  the  King's  subjects, 
but  only  to  some  particular  persons,  each  of  whom,  as  it  seems,  may 
have  an  action  on  the  case  for  a  nuisance  therein,  (q)  But  in  a  late 
case,  (r)  where  a  public  footway  was  described  as  leading  to  a  parish 
church,  no  objection  was  made  on  the  ground  that  there  could  not 
be  a  public  way  to  a  church.  In  one  case,  a  very  learned  judge 
said,  he  had  great  difficulty  in  conceiving  that  there  can  be  a  public 


(m)  Sec.  3. 

(«)  Reg.  v.  Saintiff,  6  Mod.  255. 

(o)  Go.  Lit.  56  a. 

(p)  Id.  Ibid.  1  Hawk.  P.  C.  c  76.  s.  1. 
Bac  Abr.  tit  Htghwapt  (A).  And  in  a 
case  where  the  terminus  ad  quern  was  laid 
to  be  a  public  highway,  and  it  appeared  in 
evidence  that  it  was  a  public  footway,  it  was 
held  that  the  description  was  sufficient 
Allen  v.  Ormond,  8  East,  4. 

(?)  1  Hawk.  P.  C.  c.  76,  s.  1.    So  by 


Hale,  C.  J.,  in  Austin's  case,  1  Vent  189. 
A  way  leading  to  any  market  town,  and 
common  for  all  travellers,  and  communicat- 
ing with  any  great  road,  is  a  highway :  but 
if  it  lead  only  to  a  church,  or  to  a  house  or 
village,  or  to  fields,  it  is  a  private  way. 

(r)  Rex  r.  Marchioness  of  Downshire, 
4  A  &  E.  232.  5  N.  &  M.  662.  See  also 
Williams's  case,  5  Co.  72  b.  2  Roll.  84, 
pi.  15.  Rex  t>.  Rcyncll,  6  East,  315. 
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highway  which  is  not  a  thoroughfare,  because  the  public  at  large 
cannot  well  be  in  the  use  of  it  (*)  It  has  been  held,  that  where 
there  never  was  a  right  of  thoroughfare  a  jury  might  find  that  no 
public  way  existed ;  but  it  has  never  been  settled  that,  where  there 
had  been  a  public  right  of  passing  through,  the  right  of  way  was 
abolished  by  stopping  one  end  of  the  passage  by  a  legal  order  of 
justices.  If  the  stoppage  were  legally  made,  that  would  not  make 
the  remaining  passage  not  public,  (t) 

It  is  not  to  be  understood  by  the  term  cart-way,  that  the  way  is 
to  be  used  only  with  the  particular  vehicle  called  a  cart,  for  if  it  is 
a  common  highway  for  carriages,  it  is  a  highway  for  all  manner  of 
things,  (w)  Many  public  highways  however,  as  a  footway,  are  to 
be  used  only  in  a  particular  mode.  Thus,  though  a  towing-path 
is  to  be  used  only  by  horses  employed  in  towing  vessels,  yet  it  is  a 
common  highway  for  that  purpose,  (v)  And  where  a  rail-way  or 
tram-road  was  made  under  the  authority  of  an  act  of  Parliament,  by 
which  the  proprietors  were  incorporated,  and  by  which  it  was  pro- 
vided that  the  public  should  have  the  beneficial  enjoyment  of  it,  such 
rail-way  or  tram-road  was  taken  to  be  a  public  highway,  (w) 

The  number  of  persons  who  may  be  entitled  to  use  tne  way,  or  The  number 
may  be  obliged  to  repair  it,  will  not  make  it  a  public  way,  if  it  be  «*  persons 
not  common  to  all  the  King's  subjects.    Thus,  where  the  commis-  wrepdrTnJit 
sioners  under  an  inclosure  act  set  out  a  private  road  for  the  use  of  will  not  make 
the  inhabitants  of  nine  parishes,  directing  the  inhabitants  of  six  of  5t  a  VfP? 
those  parishes  to  keep  it  in  repair,  it  was  held  that  no  indictment  nofoommon  to 
could  be  supported  against  those  six  parishes  for  not  repairing  it,  all  the  king's 
because  it  did  not  concern  the  public  It  was  argued,  amongst  other  objects, 
reasons  in  support  of  the  indictment,  that  there  was  no  other  remedy, 
for  that  there  were  not  less  than  250  persons  who  were  liable  to  the 
repair  of  the  road,  and  that  the  difficulty  of  suing  so  many  persons 
together  was  almost  insuperable.     But  tne  Court  said  that,  however 
convenient  it  might  be  that  the  defendants  should  be  indicted,  there 
was  no  legal  ground  on  which  this  indictment  could  be  supported ; 
that  the  known  rule  was  that  those  matters  only  which  concerned 
the  public  were  the  subject  of  an  indictment ;  that  the  road  in  ques- 
tion, being  described  to  be  a  private  road,  did  not  concern  the  pub- 
lic, nor  was  of  a  public  nature,  but  merely  concerned  the  individuals 
who  had  a  right  to  use  it;  and  that  the  question  was  not  varied  by 
the  circumstance  that  many  individuals  were  liable  to  repair,  or  that 
many  others  were  entitled  to  the  benefit  of  this  road,  (x) 

Though  a  highway  is  said  to  be  the  King's,  yet  this  must  be  The  freehold 
understood  as  meaning  that  in  every  highway  the  King  and  his  Jafn^nProfiti 
subjects  may  pass  and  repass  at  then*  pleasure;  for  the  freehold  trees,  &a)  of  a 
and  all  the  profits,  as  trees,  mines,  &c,  belong  to  the  lord  of  the  highway  be- 
soil,  or  to  the  owner  of  the  lands  on  both  sides  the  way.  (y)    The  \^S^wm 
rights,  however,  of  the  owner  of  the  soil  will  be  subject  to  those 
of  the  public  as  to  their  exercise  of  their  right  of  way  in  its  full 
extent     Thus  it  seems  to  be  established,  that  if  a  common  high- 
way is  so  foundrous  and  out  of  repair  as  to  become  impassable,  or 

(s)  By  Abbott,  C.  J.,  in  Wood  v.  Veale,  Wye  Railway  Company,  2  B.  &  A.  648. 

5  B.  &  A.  454.  (w)  Rex  v.  Severn  and  Wye  Railway 

(*)  Per  Patteson,  J.,  Rex  v.  Marquis  of  Company,  2B.&A.  646. 

Downshire,  4A.&E.  698.  6N.&M.  92.  (*)  Rex  v.  Richards,  8T.R.  634. 

(«)  Rex  v.  Hatfield,  Cas.  temp.  Hardw.  (y)  Bac.  Abr.  tit.  Highways  (B)  Com. 

315.  Dig.  Chemin  (A.2.) 

(v)  Per  Bayley,  J.,  in  Rex  v.  Severn  and 
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even  dangerous  to  be  travelled  over,  or  incommodious,  the  public 
have  a  right  to  go  upon  the  adjacent  ground ;  and  that  it  makes  no 
difference  whether  such  ground  be  sown  with  grain  or  not  (s) 
But  it  is  a  right  of  passage  only  which  is  (riven  up  by  the  owner  of 
the  soil,  even  where  the  way  is  dedicated  by  him  to  the  public. 
Thus  where,  in  an  action  of  trespass,  a  case  was  made  that  the 
place  where  the  supposed  trespass  was  committed  was  formerly 
the  property  of  the  plaintiff,  who  some  years  ago  had  built  a  street 
upon  it,  which  had  ever  since  been  used  as  a  highway,  that  the 
defendant  had  lands  contiguous,  parted  only  by  a  ditch,  over  which 
ditch  he  had  laid  a  bridge,  the  end  of  which  rested  on  the  highway ; 
and  it  was  insisted,  for  the  defendant,  that  by  the  plaintiff's  having 
made  this  a  street,  it  was  a  dedication  of  it  to  the  public,  and  that 
he  could  not  therefore  sue  as  for  a  trespass  on  his  private  pro- 

Eerty ;  the  Court  held  that  though  it  was  a  dedication  to  the  pub* 
c,  so  far  as  the  public  had  occasion  for  it,  which  was  only  for  a 
right  of  passage,  it  never  was  understood  to  be  a  transfer  of  the  abso- 
lute property  in  the  soiL  (a) 

A  way  may  become  a  public  highway  by  a  dedication  of  it,  by 
the  owner  of  the  soil,  to  tne  public  use.  Thus  where  the  owners 
of  the  soil  suffered  the  public  to  have  the  free  passage  of  a  street 
in  London,  though  not  a  thoroughfare,  for  eignt  years,  without 
any  impediment  (such  as  a  bar  set  across  the  street,  and  shut  at 
pleasure,  which  would  shew  the  limited  right  of  the  public,)  it 
was  held  a  sufficient  time  for  presuming  a  dereliction  of  the  way 
to  the  public  (6)  So  where  a  street,  communicating  with  a  public 
road  at  each  end,  had  been  used  as  a  public  road  for  four  or  five  years, 
it  was  held  the  jury  might  presume  a  dedication,  (bb)  And  though 
if  the  land  had  been  under  lease  during  that  time,  or  even  for  a  much 
longer  period,  the  acquiescence  of  the  tenant  would  not  have  bound 
the  landlord,  without  evidence  of  his  knowledge ;  (c)  yet  it  was  held, 
that  where  a  way  had  been  used  by  the  public  for  a  great  number  of 
years  over  a  close  in  the  hands  of  a  succession  of  tenants,  the  privity 
of  the  landlord,  and  a  dedication  by  him  to  the  public,  might  be  pre- 
sumed, although  he  was  never  in  the  actual  possession  of  the  close 
himself  and  was  not  proved  to  have  been  near  the  spot  (d)  And  it 
was  also  held  in  this  case  that  where  a  way  has  been  so  used,  notice 
of  the  fact  to  the  steward  is  notice  to  the  landlord,  (e)  In  a  case 
where  it  appeared  that  a  passage,  leading  from  one  part  to  another  of 
a  public  street,  (though  by  a  very  circuitous  route)  made  originally 
for  private  convenience,  had  been  open  to  the  public  for  a  great 
number  of  years,  without  any  bar  or  chain  across  it,  and  without 
any  interruption  haviug  been  given  to  persons  passing  through  it, 
it  was  ruled,  that  this  must  be  considered  as  a  way  dedicated  to 
the  public.  (/)  But  the  erection  of  a  bar,  to  prevent  the  passing 
of  carriages,  rebuts  the  presumption  of  a  dedication  to  the  public; 


k 


(0  1  Roll  Abr.  390  (A)  pi.  1,  and  (B) 

1L  1.  Abaor  c.  French,  2  Show.  28.  Tay- 
or  9.  Whitehead,  DougL  749. 

(a)  Sir  John  Lade  c.  Shepherd,  2  Str. 
1004. 

(6)  Trustees  of  the  Rugby  Charity  e. 
Merryweather,  1 1  East,  375,  in  the  note. 
Lord  Kenyon  also  said,  "In  a  great  case, 
which  was  much  contested,  six  years  was 
held  sufficient."  But  some  observations 
were  made  upon  this  doctrine ;  and  it  was 


somewhat  shaken  in  a  late  case  of  Woodyer 
©.  Hadden,  5  Taunt  125.  Po$t,  336,  n.  (A). 

(»)  Jarvis  v.  Dean,  3  Bmg.  447,  the 
street  was  neither  paved  nor  lighted,  but 
highway  and  paving  rates  had  been  paid. 

(c)  Trustees  of  the  Rugby  Charity  «. 
Merryweather,  11  East,  376.  Wood  v. 
Veal,note(/),p.  336. 

(<0  Rez  e.  Barr,  4  Camp.  16. 

(c)  Id.  ibid. 

(/)  Rex  «.  Lloyd,  1  Camp.  260. 
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although  the  bar  may  have  been  long  broken  down :  and  though 
such  a  bar  do  not  impede  the  passing  of  persons  on  foot,  no  public 
right  to  a  footway  is  acquired,  as  there  can  be  no  partial  abandon- 
ment to  the  public  (g)  And  it  has  been  ruled  that  the  owner  of 
the  soil  may  replace  the  bar  after  it  has  been  taken  away  for 
twelve  years,  {gg)    Where  land  is  vested  in  fee  in  trustees  for  certain  Trustees  may 

Eublic  purposes,  they  may  dedicate  the  surface  to  the  use  of  the  pub-  dad*5*** 
c  as  a  highway,  provided  such  use  be  not  inconsistent  with  the  pur- 
poses for  which  the  land  is  vested  in  them.     Commissioners  for 
drainage,  being  authorized  by  an  act  to  make  drains  and  dispose  of 
the  earth  in  forming  banks  on  the  sides  thereof  made  a  dram,  and 
with  the  earth  taken  from  it  made  a  bank  on  one  side  of  it,  which 
had  been  used  for  twenty-five  years  as  a  public  highway :  it  not  ap- 
pearing? that  the  cleansing  of  the  drains  or  any  other  purpose  of  the 
act  had.  been  or  was  likely  to  be  interfered  with  by  such  user  of  the 
soil,  it  was  held  that  a  dedication  might  be  made  by  the  commis- 
sioners. (A)  So  a  canal  company  may  dedicate  a  way  to  the  public,  as 
other  persons  or  corporate  oodies  may  do.    They  are  the  masters  of 
their  own  property ;  and  though  they  may  be  answerable  to  the  rest 
of  the  proprietors  for  failure  of  duty,  there  is  no  reason  why  the  pub- 
lic may  not  by  user  gain  a  right  of  way  against  them  as  well  as  against 
any  other  individuals,  (i)  But  it  seems  that  there  must  be  some  owner 
who  can  dedicate  the  way  to  the  public,  otherwise  the  road  will  not 
become  a  public  way.  (J)    In  every  case  the  facts  must  be  such  as  intention  of 
are  sufficient  to  shew  that  the  owner  meant  to  give  the  public  a  right  the  owner  to 
of  way  over  his  soil,  before  a  dedication  by  him  will  be  presumed.  dod,cate« 
Thus  in  a  late  case,  where  the  plaintiff  erected  a  street,  leading  out 
of  a  highway  across  his  own  close,  and  terminating  at  the  edge  of  the 
defendant's  adjoining  close,  which  was  separated  by  the  defendant's 
fence  from  the  end  of  the  street  for  twenty-one  years,  during  nine- 
teen of  which  the  houses  were  completed,  and  the  street  publicly 
watched,  cleansed,  and  lighted,  ana  both  footways,  and  half  the 
horseway  paved,  at  the  expense  of  the  inhabitants:   it  was  held, 
that  this  street  was  not  so  dedicated  to   the  public,  that  the  de- 
fendant, pulling  down  his  wall,  might  enter  it  at  the  end  adjoining 
to  his  land,  and  use  it  as  a  highway,  (A)    And  nothing  done  by  a  Acts  of  lessees 
lessee  without  the  consent  of  the  owner  of  the  fee  will  give  a  right  will  not  be 
of  way  to  the  public.    Thus  in  a  case  of  an  action  of  trespass,  sufficient 
and  a  justification  under  a  public  right  of  way,  the  facts  were, 
that  the  place  in  question,  which  was  not  a  thoroughfare,  had  been 
under  lease  from  1719  to  1818 ;  but  had  been  used  by  the  public,  as 


(g)  Roberts  v.  Karr,  cor.  Heath,  J. 
Kingston  Lent  Abb.  1808.  1  Camph.  261, 
note  (6),  but  see  pott  p.  337. 

(gg)  Lethbridge  v.  Winter,  Somerset 
Spr.  Assis.  1808,  cor.  Marshal,  Serjt.  1 
Camp.  263,  in  the  note. 

(A)  Rex  t>.  Leake,  5  B.  &  Ad.  469.  2 
K.  &  M.  583. 

(0  The  Surrey  Canal  Company  e.  Hall, 
1M.&G.  392.    See  this  case,  pott  p.  337. 

0')  Rex  e.  Edmonton,  1  M.  &  Rob.  24. 
See  the  case,  post  p.  362. 

(k)  Woodier  and  another  *.  Hadden,  5 
Taunt  125.  Chambre,  J.,  distent.  In  this 
case  Mansfield,  C.  J.,  said,  "  No  one  can 
respect  Lord  Kenyon  more  than  I  do ;  but 


I  always  thought,  as  to  the  Rugby  case, 
(ante,  note  (ft)),  there  was  reason  to  doubt. 
I  never  could  discover  when  the  dedication 
began :  he  says  that  during  the  lease  there 
was  no  dedication,  but  that  eight  years' 
acquiescence  afterwards  were  sufficient :  he 
says  that  in  another  case,  six  years  were 
held  to  be  enough,  not  naming  the  case  ;— 
if  six,  why  not  one  ?  Why  not  half  a  year  ? 
It  would  then  become  necessary  for  every 
reversioner,  coming  into  possession  of  h» 
estate  after  a  lease,  instantly  to  put  up 
fences  all  round  his  property,  to  prevent  de- 
dication." And  see  Rex  «.  Hudson,  2  St*. 
909. 
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far  back  as  living  memory  could  go ;  and  had  been  lighted,  paved, 
and  watched,  under  an  act  of  Parliament,  in  which  it  was  mentioned 
as  one  of  the  streets  of  Westminster;  and  that  the  plaintiff,  who 
inclosed  it  after  1818,  had  previously  lived  for  twenty-four  years  in 
its  neighbourhood.  But  it  was  held,  that  even  under  these  circum- 
stances the  jury  were  well  justified  in  finding  that  there  was  no 
public  right  of  way,  inasmuch  as  there  could  be  no  dedication  to 
the  public  by  the  tenants  for  ninety-nine  years,  nor  by  any  one, 
except  the  owner  of  the  fee.  (I)  There  cannot  be  a  public  way  by 
dedication,  unless  there  be  some  evidence  to  show,  that  the  owner 
has  consented  to  the  use  of  the  way ;  the  consent  of  the  lessee  is  not 
sufficient,  because  it  cannot  bind  the  owner  of  the  inheritance.  A 
public  footway  over  crown  land  was  extinguished  by  an  inclosure 
act,  but  for  twenty  years  after  the  inclosure  took  place  the  public  con- 
tinued to  use  the  way ;  it  was  held  that  this  use  was  not  evidence  of 
a  dedication  to  the  public,  as  it  did  not  appear  to  have  been  with 
the  knowledge  of  the  crown.  (971)  If  there  be  an  old  way  running 
along  the  side  of  my  land,  and,  by  my  fences  decaying,  the  public 
come  on  my  land,  that  is  no  dedication,  (») 

Where  the  owner  of  the  soil  has  been  under  a  compulsory  ob- 
ligation to  permit  a  qualified  passage  over  his  soil,  the  circumstance 
of  a  general  passage  having  been  used  by  the  public  for  many  years% 
will  not  lead  to  the  conclusion  of  a  dedication  to  the  public.  Thus  * 
where  a  road  was  set  out  by  commissioners  under  a  local  act,  and 
certain  persons  only  were  by  the  act  to  use  it,  but  in  fact  it  had 
been  used  by  the  public  for  nearly  seventeen  years,  it  was  held, 
that  this  was  not  sufficient  evidence  of  a  dedication  to  the  pub- 
lic. (0)  But  where  a  canal  company  were  required  to  make  and 
maintain  bridges  over  a  canal  for  the  use  of  the  owners  and  occu- 
piers of  adjoining  lands,  and  also  where  the  canal  was  carried  across 
any  high-way,  bridle-way,  or  foot-path ;  and  in  1804  the  company 
erected  a  swivel  bridge  at  a  spot  where  there  was  a  public  bridle-way 
and  foot-way,  which  bridge,  as  a  carriage-way,  was  intended  to  be 
for  the  exclusive  accommodation  of  the  tenants  of  an  adjoining 
estate.  From  1810  to  1822  the  public  occasionally  used  the  bridge 
with  carriages.  In  1822  a  church  was  built  near  to  the  canal,  streets 
were  formed,  and  the  neighbourhood  became  very  populous.  From 
1822  to  1832  the  bridge  was  used  by  the  public  as  a  carriage-way, 
without  interruption.  In  1832  the  company  began  to  exact  a  toll 
from  persons  not  tenants  of  the  adjoining  estate,  crossing  the  bridge 
with  carriages,  and  in  1834  they  removed  the  swivel  bridge,  and 
built  a  stone  bridge  in  its  stead.  It  was  held  that  the  evidence  war- 
ranted the  jury  in  finding  that  there  had  been  a  dedication.  The 
fact  of  the  public  having  the  uninterrupted  use  of  the  way  from 
1822  to  1832  was  a  strong  ground  for  inferring  an  intention  on  the 
part  of  the  company  to  dedicate  the  way  to  the  public.  But  if  the 
matter  rested  on  what  took  place  since  1834,  it  could  not  be  said 
that  there  had  been  a  dedication  to  the  public ;  but  the  previous 


(0  Wood  V  Veal,  5  B.  &  A.  454.  The 
case  was  decided  independently  of  the  fact 
of  there  not  being  a  thoroughfare. 

(m)  Harper  v.  Charlesworth,  4B.&  C. 
574 ;  6  D.  &  R.  572.  And  as  the  user  of  a 
way  while  the  land  is  in  lease,  is  no  evi- 
dence against  the  reversioner,  he  cannot 


maintain  case  against  a  person  claiming  a 
right  to  use  the  way.  Baxter  v,  Taylor,  4 
B.  &  Ad.  72;  1  N.  &  M.  13. 

(ft)  The  trustees  of  the  British  Museum 
o.  Finnis,  5  C.  &  P.  460.     Patteson,  J. 

(o)  Rex  v.  St.  Benedict,  4  B.  &  A.  447. 
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period  must  be  looked  at,  and  if  the  public  had  acquired  a  right  of 
way  along  the  swivel  bridge,  the  circumstance  of  the  company 
erecting  the  stone  bridge  in  its  place  could  not  have  the  effect 
of  destroying  that  right  ( p)  In  determining  whether  or  not  Intention  of 
a  way  has  been  dedicated  to  the  public,  the  intention  of  the  downer, 
proprietor  must  be  considered.  If  it  appear  only  that  he  has  suffered 
a  continual  user,  that  may  prove  a  dedication :  but  such  proof  mav 
be  rebutted  by  evidence  of  acts  shewing  that  he  contemplated  a  li- 
cense only  resumable  in  a  particular  event  Thus  where  the  owner 
of  land  agreed  with  the  Thorncliffe  Iron  Company,  and  with  the  in- 
habitants of  a  hamlet  repairing  its  own  roads,  that  a  way  over  his 
land  should  be  open  to  carriages,  that  the  company  should  pay  him 
5L  a  year,  and  supply  cinders  for  the  repair  of  the  road,  and  that  the 
hamlet  should  lead  and  spread  them,  and  from  that  time  the  road 
was  used  as  a  carriage  road  without  obstruction  for  nineteen  years, 
when  disputes  arose,  and  the  passage  alone  the  road  with  carriages 
was  interrupted,  and  the  interruption  acquiesced  in  for  five  years :  it 
was  held  that  the  evidence  shewed  no  dedication,  but  only  a  license 
to  use  the  road,  resumable  on  breach  of  the  agreement  (q)  Upon  Road  set  out 
an  indictment  for  encroaching  upon  a  public  highway,  it  appeared  under  anen- 
that  in  1771,  commissioners  under  an  enclosure  act  had  been  em-  ^TpriYate 
powered  to  set  out  public  and  private  roads,  the  former  to  be  re-  road. 
paired  by  the  township,  the  latter  by  such  persons  as  the  commis- 
sioners should  direct  The  public  roads  were  to  "  be  and  remain 
sixty  feet  in  breadth  between  the  fences."  The  road  in  question  was 
described  in  the  award  as  a  private  road,  and  of  the  width  of  eight 
yards  j  but  in  fact  a  space  of  sixty  feet  was  left  between  the  fences 
till  the  time  of  the  alleged  encroachment  The  centre  of  this  space 
was  commonly  used  by  the  public  as  a  carriage  road,  and  had  been 
repaired  by  the  township  for  eighteen  years  before  the  encroachment 
The  space  said  to  be  encroached  upon  was  at  the  side  of  this  road, 
and  there  was  a  diversity  of  evidence  as  to  the  use  made  of  this  space 
by  the  public,  and  its  condition  since  the  time  of  the  award.  The 
commissioners,  in  their  award,  directed  that  the  township  should 
repair  as  well  the  public  as  the  private  ways.  Parke,  J.,  in  sum- 
ming up,  observed  that  the  commissioners  had  exceeded  their  au- 
thority m  awarding  that  a  private  road  should  be  repaired  by  the 
township ;  (r)  but  ne  left  it  to  the  jury  to  decide,  whether  the  road, 
though  originally  meant  to  be  a  private  one,  had  not  subsequently 
been  dedicated  to  the  public,  and  they  found  a  verdict  of  guilty,  and 
it  was  held,  that  the  case  was  for  the*  jury,  and  that  they  nad  found 
a  proper  verdict  (*) 

It  seems    that  there   may  be  a  partial  dedication  of  a  way,  There  may  be 
although  doubts  have  been  entertained  upon  the  subject     Where  a  partial  dedi- 
the  owner  of  an  estate  permitted  the  public  to  use  a  road  for  cation# 
several  years  for  all  purposes  except  that  of  carrying  coals,  Mr.  J. 
Bayley  and  Mr.  J.  Holroyd  thought  there  might  be  such  a  partial 
dedication,  (t)     So  where  an  indictment  for  non-repair  of  a  bridge 
used  "  at  all  such  times  as  and  when  it  hath  been  or  is  dangerous  to 

(p)  Surrey  Canal  Company  r.  Hall,  1  M.  this  case  also,  post,  p.  350. 

&  G.  392.  (0  Marquis  of  Stafford  v.  Coyney,  7  B. 

(q)  Barraclough  v.  Johnson,  8  Ad.  &  £.  &  C.  257.   Littledale,  J.,  doubted.    And 

99 ;  3  N.  &  P.  233.  see  Cowling  v.  Higginson,  4M.&W.  245, 

(r)  Rex  v.  Cottingham,  6  T.  R.  20,  post,  where  the  court  seems  to  have  been  of  opi- 

p.  361.  nion  that  there  might  be  a  partial  dedica- 

(f)  Rex  v.  Wright,  3  B.  &  Ad.  681.  See  tion. 
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pass  through  the  river  by  the  side  of  the  bridge,"  was  objected  to 
because  it  did  not  show  the  bridge  to  be  a  public  bridge,  but  only  a 
bridge  to  be  used  on  particular  occasions,  which  could  not  be  if  it 
were  a  public  highway,  for  according  to  the  language  of  Heath,  J., 
in  Roberts  v.  Karr,  (u)  there  could  not  be  a  partial  dedication  to  the 

Imblic ;  Lord  Ellenborough,  C.  J.,  said,  though  it  must  be  an  abso- 
ute  dedication  to  the  public,  still  it  might  be  definite  as  to  time,  and 
the  Court  overruled  the  objection,  (v) 
Roads  made  Public  roads  are  frequently  created  by  acts  of  Parliament,  but  in 

of  bllCUamen?    ^xe8e  CS8eB  ^e  roa^  ™^  onty  continue  to  be  a  public  road  so  long 
continue  such    M  the  act  continues  in  force,  and  the  performance  of  statute  duty 
only  during  the  upon  the  road  during  the  continuance  of  the  act  is  no  adoption  of  the 
existence  of  the  roa<j  go  ag  to  render  the  parish  liable  to  repair  it  after  the  act  has 
expired.    A  road  was  made  by  the  trustees  appointed  under  an 
act  of  the  45  Geo.  3,  c.  7,  whicn  was  to  continue  in  force  for  the 
term  of  twenty-one  years,  and  from  thence  to  the  end  of  the  then 
next  session  of  Parliament,  and  which  required  the  inhabitants  to 
do  statute  duty  upon  the  road :  it  was  held  that  when  the  act  ceased 
to  be  in  operation,  the  road  made  pursuant  to  its  provisions  was  no 
longer  a  public  road,  and  as  during  the  time  the  act  continued  in 
force,  the  several  parishes  through  which  the  road  passed,  were 
compelled  by  the  act  to  do  statute  duty,  there  was  no  adoption  of 
the  road  by  those  parishes  during  that  period     As  soon  as  the  act 
expired  or  was  repealed,  the  several  parishes,  through  which  the  road 
passed,  could  only  be  liable  to  repair  by  reason  of  the  common  law 
obligation.     Now  a  road  becomes  public  by  reason  of  a  dedication 
of  the  right  of  passage  to  the  public  by  the  owner  of  the  soil,  and  of 
an  acceptance  of  the  right  by  the  public  or  the  parish;  and  in  this 
case  the  facts  did  not  furnish  any  ground  for  presuming  an  adoption 
by  the  public,  (tv) 
Where  trustees       Where  by  an  act  of  Parliament  trustees  are  authorized  to  make 
are  authorised    a  road  from  one  point  to  another,  the  making  of  the  entire  road  is 
pike  road^the"  a  condition  precedent  to  any  part  becoming  a  highway  repairable 
making  the       by  the  public.     Trustees,  being  empowered  to  make  a  turnpike  road 
entire  line  is  a  to  extend  twelve  miles  in  length,  completed  only  eleven  miles  and 
cedeJTto  the"    a  ^^  °f  ^e  roa<^  to  a  point  where  the  new  road  intersected  another 
road  becoming  public  road,  leaving  half  a  mile  at  the  extremity  of  the  intended 
Ph«lic'tw       roac*  unma^e:   it   was  held  that  the  trustees  not  having  corn- 
are  several        pleted  the  road  which  the  act  authorized  them  to  make,  the  burden 
branches,  all     of  repairing  it  could  not  be  thrown  on  the  public,  (x)    And  in 
must  be  made    a  subsequent  case  the  same  decision  was  made,  although  the  part 
be^ome^ublic.  had  been  made  from  twenty  to  thirty  years,  and  repaired  from  time 
to  time  by  the  public,  (y)    And  although  in  one  case  (z)  where 
trustees  were  authorized  to  make  a    turnpike  road   and  several 
branch  roads  from  it,  two  learned  judges  expressed  an  opinion 
that  each  road,  as  soon  as  it  was  completed,  and  certified  by  two 
justices  so  to  be,  became  a  public  highway,  because  the  act  re- 
quired the  justices  to  certify  as  to  each  road  respectively ;  yet  it 
has  since  been  held  in  a  similar  case  (a)  that  not  only  the  principal 

(»)  1  Camp.  N.  P.  C.  262,  *.  108.   Rex  v.  Hepworth,  ibid,  110.  &  P. 

(v)  Rex  v.  Inhabitants  of  Northampton,  Hullock,  B.  York  Lent  As.  1829. 

2  M.  &  S.  262.  See   Rex  v.  Marquis  of  (y)  Rex  p.  Edge  Lane,  4  Ad.  &  E.  723. 

Buckingham,  4  Camp.  N.  P.  189.  (z)  Rex  v.  W.  R.  Yorkshire,  5  B.  & 

(w)  Rex  9.  Mcllor,  1  B.&  Ad.  32.  See  Ad.  1003.  Littledalefc  Taunton,  Js. 

Rex  v.  Winter,  8  B.  &  C.  785 ;  3  M.  &  R.  (a)  Rex  v.  Cumberwortb,  4  Ad.  &  E. 

433.  731.  See  per  Lord  Eldon  in  Blakemore  v. 

(x)  Rex  v.  Cumberwortb,  3  B.  &  Ad.  The  Glamorganshire  Canal  Company  1  M. 
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road  but  all  the  branch  roads  must  be  completed  before  the  public 
can  be  liable  to  repair  any  part  Acts  of  this  kind  are  bargains 
made  on  behalf  of  the  public,  not  on  the  great  line  of  road  merely 
but  on  every  part  of  the  roads,  for  the  branches  may  have  been  the 
consideration,  upon  which  consent  was  given  to  the  making  of  the 
main  road. 

By  the  common  law  an  ancient  highway  cannot  be  changed  with-  An  ancient 
out  the  Kin^s  license  first  obtained  upon  a  writ  of  ad  quod  damnum,  ^^^^\ 
and  an  inquisition  thereon  found  that  such  a  change  will  not  be  pre-  a  ^t^ad  7 
judicial  to  the  public :  and  it  is  said  that  if  one  change  a  highway  quod  damnum, 
without  such  authority,  he  may  stop  the  new  way  whenever  he 
pleases;  and  it  seems  that  the  King's  subjects  have  not  such  an 
interest  in  such  new  way  as  will  make  good  a  general  justification  of 
their  going  in  it  as  in  a  common  highway ;  but  that  in  an  action  of 
trespass,  brought  by  the  owner  of  the  land,  against  those  who  shall 
go  over  it,  they  ought  to  shew  specially,  by  way  of  excuse,  how  the 
old  way  was  obstructed,  and  the  new  one  set  out.    And  it  is  also 
said,  that  the  inhabitants  are  not  bound  to  keep  watch  in  such  new 
way,  or  to  make  amends  for  a  robbery  therein  committed,  or  to 
repair  it  (6) 

It  is  certain  that  a  highway  may  be  changed  by  the  act  of  God ;  A  highway 
and  therefore  it  has  been  holden  that  if  a  water,  which  has  been  an  j^ged  by 
ancient  highway,  by  degrees  change  its  course,  and  go  over  different  act  of  God. 
ground  from  that  whereon  it  used  to  run,  yet  the  highway  continues 
m  the  new  channel  as  it  previously  was  in  the  old.  (c) 

By  the  13  Geo.  3,  c.  78,  (d)  a  power  was  given  to  the  jus- 
tices of  peace  to  widen,  divert,  and  change  highways  as  they 
should  judge  most  convenient  This  power  was  in  aid  of  the 
common  law,  and  in  order  to  render  the  changing  of  highways  less 
troublesome  and  expensive. 

By  the  5  &  6  Wm.  4,  c  50,  s.  80,  the  surveyor  shall  make  eveiy  How  highways 

Ebfic  cartway,  leading  to  any  market  town,  twenty  feet  wide  at  the  JjJjJfJftJIier 
ist,  and  every  public  horse-way,  eight  feet  wide  at  the  least,  and  the 5&  6 Win. 
eveir  public  foot-way  by  the  side  of  any  carriage-way  three  feet  at  4.  c  50,  s.  80. 
the  least,  if  the  ground  between  the  fences  inclosing  the  same  will 
admit  thereof,  (e)    And  by  sec  82,  where  it  shall  appear,  upon 
the  view  of  two  justices,  that  any  highway  is  not  of  sufficient 
breadth,  and  may  be  widened  and  enlarged,  tne  said  justices  shall 
order  such  highway  to  be  widened  and  enlarged  in  such  manner  as  they 
shall  think  fit,  so  that  the  said  highway,  when  enlarged  and  diverted, 
shall  not  exceed  thirty  feet  in  breadth  ;  and  that  neither  of  the  said 
powers  do  extend  to  pull  down  any  house  or  building,  or  to  take 
away  the  ground  of  any  garden,  lawn,  yard,  court,  park,  paddock, 
planted  walk,  plantation,  or  avenue  to  any  house  or  any  inclosed 


&  K.  162 ;  and  Reg.  v.  The  Eastern  Coun- 
ties Railway  Company,  10  A.  &  E.  531. 
(b)  I  Hawk.  P.  C.  c  76,  s.  3.  The  writ 
of  ad  quod  damnum  is  an  original  writ 
issuing  out  of,  and  returnable  into  the 
chancery,  directed  to  the  sheriff,  to  inquire 
by  a  jury  whether  such  change  will  be  de- 
trimental to  the  public ;  which  inquisition 
being  a  proceeding  only  ex  parte,  is  in  its 
own  nature  traversable ;  and  heretofore  the 
party  grieved  might  be  heard  against  it 
Wore  the  chancellor.      Burn.   Just,  tit 


Highway*,  s.   11.     The  writ  of  ad  quod 
damnum,  seems  virtually  abolished  by  the 
new  Highway  Act,  s.  84.    See  Woolrych's 
Highway  Act,  1 12. 
(e)  1  Hawk.  P.  C.  c.  76,  s.  4. 

(d)  Repealed  by  the  5  fit  6  W.  4,  c  50. 

(e)  1  Hawk.  P.  C.  c.  76,  *.  15.  The 
surveyor  has  no  authority  to  pare  away  the 
bank  of  a  fence  by  the  side  of  a  road  under 
this  clause.  Alston  v.  Scales,  9  Bing.  3. 
See  Lowen  v.  Kaye,  4B.&C.3;6D.& 
R.  20. 
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Previous  to 
a  highway 
being  stopped 
up,  6tc  sur- 
veyor to 
request  jus- 
tices to 
view  the  same. 


ground  set  apart  for  building  ground,  or  as  a  nursery  for  trees. 
The  statute  then  proceeds  to  empower  the  surveyor  to  agree  with 
the  owners  of  the  ground  wanted  for  such  purposes,  for  their  recom- 

Cnce;  and  provides,  that  if  they  cannot  agree,  the  same  may 
assessed  by  a  jury  at  the  quarter  sessions :  and,  after  directing  the 
proceedings  in  such  event,  it  enacts  that,  "  upon  payment  or  tender 
of  the  money  so  to  be  awarded  and  assessed,  to  the  person,  body 

E otitic  or  corporate,  entitled  to  receive  the  same,  or  leaving  it  in  the 
ands  of  the  clerk  of  the  peace  of  such  limit,  in  case  such  person, 
&c.  cannot  be  found,  or  shall  refuse  to  accept  the  same,  for  the  use 
of  the  owner  of,  or  others  interested  in  the  said  ground,  the  interest 
of  the  said  person,  &c.  in  the  said  ground  shall  be  for  ever  divested 
out  of  them ;  and  the  said  ground,  after  such  agreement  or  verdict 
as  aforesaid,  shall  be  esteemed  and  taken  to  be  a  public  highway,  to 
all  intents  and  purposes  whatsoever."  (/) 

By  sec  84,  "  when  the  inhabitants  in  vestry  assembled  shall  deem 
it  expedient  that  any  highway  should  be  stopped  up,  diverted, 
or  turned,  either  entirely  or  reserving  a  bridle-way  or  foot-way  along 
the  whole  or  any  part  or  parts  thereof,  (g)  the  chairman  of  such 
meeting  shall,  by  an  order  in  writing,  direct  the  surveyor  to  apply 
to  two  justices  to  view  the  same,  and  shall  authorize  him  to  pay  all 
the  expenses  attending  such  view,  and  the  stopping  up,  diverting  or 
tinning  such  highway,  either  entirely  or  subject  to  such  reservation 
as  aforesaid,  out  of  the  money  received  by  him  for  the  purposes  of 
this  act ;  provided  nevertheless,  that  if  any  other  party  shall  be  de- 
sirous of  stopping  up,  diverting,  or  turning  any  highway  as  aforesaid, 
he  shall,  (h)  by  a  notice  in  writing,  require  the  surveyor  to  give 
notice  to  the  churchwardens  to  assemble  the  inhabitants  in  vestry, 
and  to  submit  to  them  the  wish  of  such  person ;  and  if  such  inhabit- 
ants shall  agree  to  the  proposal,  the  said  surveyor  shall  apply  to  the 
justices  as  last  aforesaid  for  the  purposes  aforesaid ;  and  in  such  case 
the  expenses  aforesaid  shall  be  paid  to  such  surveyor  by  the  said 
party,  or  be  recoverable  in  the  same  manner  as  any  forfeiture  is  re- 
coverable under  this  act ;  and  the  said  surveyor  is  hereby  required  to 
make  such  application  as  aforesaid." 
By  sec.  85,  "  when  it  shall  appear  upon  such  view  (*')  of  such  two 


(f)  Sec.  83.  It  was  decided  that  a 
similar  power  thus  given  to  two  justices  by 
the  13  Geo.  3,  c.  78,  to  order  any  highway 
to  be  widened  extended  to  roads  repairable 
ratUme  tenures  ;  and  that  upon  disobedience 
to  such  order  the  party  might  either  be 
proceeded  against  summarily  under  the 
statute,  or  by  an  indictment  as  for  an 
offence  at  common  law.  1  Hawk.  P.  C. 
c.  76,  s.  57.  Rex  v.  Balme,  Cowp.  648. 
Sec  84  provides  for  the  costs  of  the  pro- 
ceedings at  the  sessions. 

(g)  This  provision  seems  to  have  been 
introduced  to  get  rid  of  the  doubts  enter- 
tained in  Rex  c.  Winter,  8  B.  &  C.  785,  as 
to  whether  justices  could  divert  a  road  for 
carriages  and  continue  it  for  foot  passengers. 
An  order  for  stopping  up  half  the  breadth  of 
a  highway  under  the  55  Geo.  3,  c.  68, 
was  bad,  although  the  other  half  was  not 
within  the  division  of  the  justices  who  made 
the  order.  Rex  v.  Milverton,  5  A.  &  E. 
841  :    1  N.  &  P.  179. 


(A)  This  seems  virtually  to  do  away 
with  the  writ  of  ad  quod  damnum,  as  the 
clause  is  imperative  on  the  party  desiring 
to  stop  up  a  highway  to  proceed  under  this 
section.    C.  S.  G. 

(t)  Actual  inspection  being  the  founda- 
tion of  the  jurisdiction  of  the  justices  aa 
order  must  have  distinctly  stated  that  the 
justices  acted  upon  view.  An  order  stating 
the  view  thus,  "  we  having  upon  view 
found,*1  Rex  v.  Justices  of  Cambridgeshire, 
4  A.  &  E.  Ill,  5  N.  &  M.  440,  or  "we 
having  upon  view  found,  and  it  appearing 
to  us/'  Rex  v.  Milverton,  5  A.  &  E.  841, 
1  N.  &  P.  179,  was  good;  but  an  order 
thus,  "  we  having  particularly  viewed  the 
public  roads  and  footway  hereinafter  des- 
cribed, and  we  not  being  interested  in  tho 
repair  of  the  said  roads  and  footway,  and 
being  satisfied  that  the  highways,"  &c,  was 
bad,  because  the  clause  containing  the 
original  and  material  allegation  of  a  M  view" 
was  separated  in  a  very  marked  manner  from 
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justices  of  the  peace,  made  at  the  request  of  the  said  surveyor  Proceedings 
as  aforesaid,  that  anjr  public  highway  may  be  diverted  and  turned,  £r  *™rt»W» 
either  entirely  or  subject  as  aforesaid,  so  as  to  make  the  same  nearer  highways, 
or  more  commodious  to  the  public,  and  the  owner  of  the  lands  and  stopping 
or  grounds  through  which  such  new  highway  so  proposed  to  be  upu?^Leg" 
made  shall  consent  thereto  by  writing  under  his  hand,  (k)  or  if  it  B  w  **" 

shall  appear  upon  such  view  that  any  public  highway  is  unneces- 
sary, the  said  justices  shall  direct  the  surveyor  to  affix  a  notice  in  the 
form,  or  to  the  effect  of  Schedule  (No.  19,)  to  this  act  annexed 
in  legible  characters,  at  the  place  and  by  the  side  of  each  end  of  the 
said  Highway  from  whence  the  same  is  proposed  to  be  turned, 
diverted,  or  stopped  up,  either  entirely  or  subject  as  aforesaid,  and 
also  to  insert  the  same  notice  in  one  newspaper  published  or  gene- 
rally circulated  in  the  county  where  the  highway  so  proposed  to  be 
diverted  and  turned,  or  stopped  up,  either  entirely  or  subject  as 
aforesaid,  (as  the  case  may  be,)  shall  lie,  for  four  successive  weeks 
next  after  the  said  justices  have  viewed  such  public  highway,  and  to 
affix  a  like  notice  on  the  door  of  the  church  of  every  parish  in  which 
such  highway  so  proposed  to  be  diverted,  turned,  or  stopped  up, 
either  entirely  or  subject  as  aforesaid,  or  any  part  thereof,  snail  lie, 
on  four  successive  Sundays  next  after  the  making  such  view  ;  and 
the  said  several  notices  having  been  so  published,  and  proof  thereof 
having  been  given  to  the  satisfaction  of  the  said  justices,  and  a  plan 
having  been  delivered  to  them  at  the  same  time  particularly  describ- 
ing the  old  and  the  proposed  new  highway,  by  metes,  bounds,  and 
admeasurement  thereof,  which  plan  shall  be  verified  by  some  com- 
petent surveyor,  the  said  justices  shall  proceed  to  certify  under  their 
nands  the  fact  of  their  having  viewed  me  said  highway  as  aforesaid, 
and  that  the  proposed  new  highway  is  nearer  or  more  commodious 
to  the  public ;  and  if  nearer,  the  said  certificate  shall  state  the 
number  of  yards  or  feet  it  is  nearer,  or  if  more  commodious,  the 
reasons  why  it  is  so ;  and  if  the  highway  is  proposed  to  be  stopped 
up  as  unnecessary,  either  entirely  or  subject  as  aforesaid,  then  the 


that  wherein  the  natitf action  of  the  justices, 
and  the  grounds  of  it  were  contained ;  and 
the  justices  might,  consistently  with  a  rea- 
sonable construction  of  the  order,  have 
been  influenced  by  other  proof  than  the 
view.     Rex   v.   Marquis    of    Downshire, 

4  A.  &  E.  698,  6  N.  &  M.  92.  So  an 
order,  "  we  having  upon  view  found,  or  it 
appearing  unto  us,  was  bad.  Rex  v.  Justices 
of  Worcestershire,  8  B.  &  C.  244,  and  see 
Rex  v.  Justices  of  Kent,  10  B.  &  C.  477, 
that  the  order  must  have  shown,  on  the  face 
of  it,  that  thejustices  had  viewed  the  new 
line  of  road.  The  view  by  Justices  under  the 
55  Geo.  3,  c.  68,  s.  2,  was  not  sufficient, 
unless  it  was  a  joint  view,  and  unless  the 
finding  that  the  way  was  unnecessary  was 
the  result  of  that  view :  but  it  was  held  to 
be  no  objection  that  previously  to  their 
view  the  road  had  been  stopped  up  de  facto 
by  the  owner  of  the  adjoining  land  without 
authority,  as  they  might  properly  state  in 
their  order  that  they  had  viewed  the  old 
road  if  they  had  viewed  the  ground  over 
which  the  right  of  way  was.  Rex  v.  Jus- 
tices of  Cambridgeshire,  4  A.  &  E.  1 1 1. 

5  N.  &  M.   440.    Where  a  person,  over 


whose  land  a  highway  led,  opened  another 
road  over  his  own  land,  between  the  same 
points,  which  the  public  used,  and  they 
ceased  using  the  former  road,  it  was  held 
that  nine  years  afterwards  an  order  for 
stopping  up  the  old  road  as  unnecessary 
might  be  made  under  the  65  Geo.  3,  c  68, 
and  that  it  was  not  necessary  to  proceed  as 
in  case  of  diverting  a  highway  under  the 
13  Geo.  3,  a  78,  s.  16,  ibid, 

(A)  There  must  be  the  consent  of  the  per. 
son  who  is  the  owner  of  the  estate,  at  the 
time  when  the  order  is  made.  An  order 
stated  that  the  new  road  was  to  pass 
through  the  lands  of  the  late  T.  Jones,  Esq., 
and  that  the  justices  had  received  evidence 
of  the  consent  of  the  said  T.  Jones  in  his 
lifetime.  But  it  was  held,  that  this  order 
was  bad,  because  it  did  not  thereby  appear 
that  T.  Jones  was  the  owner  of  the  estate 
at  the  time  when  the  order  was  made. 
Rex  v.  Kirk,  1  B.  &  C.  21.  And  an  as- 
sent  to  the  turning  of  a  road,  given  under 
the  hand  and  seal  of  the  solicitor  and  agent 
of  the  party  through  whose  ground  the  new 
road  is  to  pass,  is  not  sufficient.  Rex  ». 
Justices  of  Kent,  1  B.  &  C.  622. 
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certificate  shall  state  the  reason  why  it  is  unnecessary ;  and  the  said 
certificate  of  the  said  justices,  together  with  the  proof  and  plan 
so  laid  before  them  as  aforesaid,  shall,  as  soon  as  conveniently  may 
be  after  the  making  of  the  said  certificate,  be  lodged  with  the  clerk 
of  the  peace  for  the  county  in  which  the  said  highway  is  situated, 
and  shall  (at  the  quarter  sessions  which  shall  be  holden  for  the  limit 
within  which  the  highway  so  diverted  and  turned,  or  stopped 
up,  either  entirely  or  subject  as  aforesaid,  shall  lie,  next  after  the  ex- 
piration of  four  weeks  from  the  day  of  the  said  certificate  of  the  said 
justices  having  been  lodged  with  the  clerk  of  the  peace  as  afore- 
said,) (/)  be  read  by  the  said  clerk  of  the  peace  in  open  court ;  and 
the  said  certificate,  together  with  the  proof  and  plan  as  aforesaid,  as 
well  as  the  consent  m  writing  of  the  owner  of  the  land  through 
which  the  new  highway  is  proposed  to  be  made,  shall  be  enrolled  by 
the  clerk  of  the  peace  amongst  the  records  of  the  said  court  of 
quarter  sessions ;  provided  always,  that  any  person  whatever  shall  be 
at  liberty,  at  any  time  previous  to  the  said  quarter  sessions,  to 
inspect  tne  said  certificate  and  plan  so  as  aforesaid  lodged  with  the 
said  clerk  of  the  peace,  and  to  have  a  copy  thereof  on  payment  to 
the  clerk  of  the  peace,  at  the  rate  of  sixpence  per  folio,  and  a  rea- 
sonable compensation  for  the  copy  of  the  plan." 

By  sec.  86,  "  in  any  case  where  it  is  proposed  to  stop  up  or  divert 
more  than  one  highway,  which  highways  shall  be  deemed  to  be  so 
connected  together  as  that  they  cannot  be  separately  stopped 
or  diverted  without  interfering  one  with  the  other,  it  shall  be  lawful 
to  include  such  different  highways  in  one  order  or  certificate."  (m) 

By  sec.  87,  "  in  the  event  of  any  appeal  being  brought  against 
the  whole  or  any  part  or  parts  of  any  order  or  certificate  for  cuvert- 
ing  more  highways  than  one,  it  shall  be  lawful  for  the  court  to  de- 
cide upon  the  propriety  of  confirming  the  whole  or  any  part  or  parts 
of  such  order  or  certificate,  without  prejudice  to  the  remaining  part 
or  parts  thereof." 

fey  sec.  88,  "  when  any  such  certificate  shall  have  been  so  given 
as  aforesaid,  it  shall  and  may  be  lawful  for  any  person  who  may  mink 
that  he  would  be  injured  or  aggrieved  (n)  if  any  such  highway  shouldbe 
ordered  to  be  diverted  and  turned  or  stopped  up,  either  entirely  or 
subject  as  aforesaid,  and  such  new  highway  set  out  and  appropriated 
in  lieu  thereof  as  aforesaid,  or  if  any  unnecessary  highway  should  be 
ordered  to  be  stopped  up  as  aforesaid,  to  make  his  complaint 


(/)  See  Rex  ©.  Justices  of  Kent,  1B.&C. 
622,  as  to  the  mode  of  computing  the  time 
from  the  giving  the  notices  under  the  55 
Geo.  3,  c  68,  s,  2. 

(m)  Before  this  act  there  must  have 
been  a  separate  order  for  each  road.  Rex 
v.  Mllverton,  6A.&E.  841,  1  N.  h  P. 
179.  So  a  road  could  not  be  diverted  and 
stopped  up  by  the  same  order.  Rex  o. 
Justices  of  Middlesex,  5  A.  &  J3.  626, 
1  N.  &  P.  92.  Rex  r.  Justices  of  Kent, 
10  B.  &  C.  477. 

(*)  The  notice  of  appeal  must  state  that 
the  party  is  injured  or  aggrieved.  Rex  v. 
Justices  of  Essex,  5B.&C.  431.  Rex  v. 
Justices  of  West  Riding  of  Yorkshire,  7  B. 
&  C.  678,  or  state  facts  from  which  it  can 
be  collected  that  he  is  injured  or  aggrieved. 
Rex  ».  Blackawton,  10  B.  &  0.  792.   Rex 


v.  Bond,  6  A.  &  E.  905.  It  is  enough, 
however,  to  state  that  the  appellant  andhis 
tenants,  occupiers  of  a  farm  and  lands  near 
the  said  way,  and  who  have  heretofore  used 
and  have  a  right  to  use  H,  and  also  other 
persons,  and  the  public  will  be  put  to  great 
inconvenience.  Rex  v.  Justices  of  the 
West  Riding  of  Yorkshire,  4  B.  &  Ad. 
685,  1  N.  &  M.  426  So  it  is  suffi- 
cient to  state  that  the  appellants  are 
aggrieved  by  being  compelled  to  go  a 
greater  distance  to  the  next  market  town 
from  their  residence,  than  they  would  have 
gone  if  the  road  intended  to  be  stopped  up 
were  put  and  kept  in  repair ;  ana  if  the 
notice  states  that  tbey  are  aggrieved,  it 
need  not  add  that  they  are  aggrieved  by  the 
order.    Rex  v.  Adey,  4N.&M.  365. 
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thereof  by  appeal  to  the  justices  of  the  peace  at  the  said  quarter  ses- 
sions, upon  giving  to  the  surveyor  ten  day's  (nn)  notice  in  writing  of 
such  appeal,  together  with  a  statement  in  writing  of  the  grounds  of 
such  appeal,  who  is  hereby  required,  within  forty-eight  hours  after 
the  receipt  of  such  notice,  to  deliver  a  copy  of  the  same  to  the  party 
by  whom  he  was  required  to  apply  to  the  justices  to  view  the  said 
highway ;  provided  that  in  all  cases  where  the  said  surveyor  shall 
have  been  directed  by  the  inhabitants  in  vestry  assembled  to  apply 
to  such  justices  as  aforesaid,  then  die  said  surveyor  shall  not  be  re- 

r'red  to  deliver  a  copy  of  such  notice  to  any  party  ;  provided  also, 
t  it  shall  not  be  lawful  for  the  appellant  to  be  heard  in  support  of 
such  appeal  unless  such  notice  and  statement  shall  have  been 
so  given  as  aforesaid,  nor  on  the  hearing  of  such  appeal  to  go  into  or 
give  evidence  of  any  other  grounds  of  appeal  than  those  set  forth  in 
such  statement  as  aforesaid. 

By  sec.  89,  "  in  case  of  such  appeal  the  justices  at  the  said  quarter  In  case  of 
sessions  shalL  for  the  purpose  of  d^termimntr  whether  the  proposed  afPed»  fanr 

i*  i.  J*  a      *l  ui*  at  sessions  to 

new  highway  is  nearer  or  more  commodious  to  the  public,  or  determine 
whether  the  public  highway  so  intended  to  be  stopped  up,  either  whether  new 
entirely  or  subject  as  aforesaid,  is  unnecessary,  or  whether  the  said  highwayu 
party  appealing  would  be  injured  or  aggrieved,  impannel  a  jury  of  ' 
twelve  disinterested  men  out  of  the  persons  returned  to  serve  as 
jurymen  at  such  quarter  sessions :  and  if,  after  hearing  the  evidence 
produced  before  tnem,  the  said  jury  shall  return  a  verdict  that  the 
proposed  new  highway  is  nearer  or  more  commodious  to  the  public, 
or  that  the  pubhc  highway  so  intended  to  be  stopped  up,  either 
entirely  or  subject  as  aforesaid,  is  unnecessary,  or  that  the  party  ap- 
pealing would  not  be  injured  or  aggrieved,  then  the  said  court  of 
quarter  sessions  shall  dismiss  such  appeal,  and  make  the  order  herein 
mentioned  for  diverting  and  turning  and  stopping  up  such  highway 
either  entirely  or  subject  as  aforesaid,  or  for  diverting,  turning,  and 
stopping  up  of  such  old  highway,  and  purchasing  the  ground  and 
soil  for  such  new  highway,  or  for  stopping  up  such  unnecessary 
highway  either  entirely  or  subject  as  aforesaid,  but  if  the  said  jury 
shall  return  a  Verdict  that  the  proposed  new  highway  is  not  nearer 
or  not  more  commodious  to  the  public,  (no)  or  that  the  highway  so  in- 
tended to  be  stopped  up,  either  entirely  or  subject  as  aforesaid, 
is  not  unnecessary*  or  that  the  party  appealing  would  be  injured  or 
aggrieved,  then  the  said  court  of  quarter  sessions  shall  allow  such  ap- 
peal, and  shall  not  make  such  order  as  aforesaid."  (o) 


(*»)  The  days  are  to  be  calculated  one 
day  inclusive,  the  other  exclusive,  notwith- 
standing a  rule  of  the  sessions  requiring  a 
different  computation,  Rex  v.  Justices  of 
West  Riding  of  York,  4  B.  &  Ad.  685, 1 N. 
&  M.  426.  Rex  «.  Justices  of  Cumber- 
land, 4  N. &  M.  378;  2  A.  &  E.  463. 

(no)  Where  upon  an  appeal  tho  jury 
found  that  the  new  line,  which  was  stated  in 
the  certificate  to  be  "  nearer  and  more  com- 
modious," was  "  not  nearer  but  more  com- 
modious,'* it  was  held  no  order  could  be 
made  for  diverting  the  road.  Reg.  v.  Shiles, 
T.  T.  1841. 

( o)  Sec.  90.  "  The  court  of  quarter  sessions 
is  hereby  authorised  and  required  to  award 
to  the  party  giving  or  receiving  notice  of 


appeal  such  costs  and  expenses  as  shall  be 
incurred  in  prosecuting  or  resisting  such 
appeal,  whether  the  same  shall  be  tried  or 
not,  and  such  costs  and  expenses  shall  be 
paid  by  the  surveyor  or  other  party  as 
aforesaid  at  whose  instance  the  notice  for 
diverting  and  turning  or  stopping  up  the 
highway,  either  entirely  or  subject  as  afore- 
said, shall  have  been  given,  and  in  case  the 
said  surveyor  or  other  party  as  aforesaid 
shall  not  appear  in  support  thereof,  the 
said  court  or  quarter  sessions  shall  award 
the  costs  of  the  appellant  to  be  jpaid  by  such 
surveyor  or  other  party  as  aforesaid,  and 
such  costs  shall  be  recoverable  in  the  same 
manner  as  any  penalties  or  forfeitures  are 
recoverable  under  this  act." 
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By  sec.  91, "  if  no  such  appeal  be  made,  ( «)  or  being  made  shall  be 
dismissed  as  aforesaid,  then  tne  justices  at  tne  said  quarter  sessions 
shall  make  an  order  (a)  to  divert  and  turn  and  to  stop  up  such 
highway,  either  entirely  or  subject  as  aforesaid,  or  to  divert,  turn, 
and  stop  up  such  old  highway,  and  to  purchase  the  ground  and  soil 
for  such  new  highway,  or  to  stop  up  such  unnecessary  highway, 
either  entirely  or  subject  as  aforesaid,  by  such  ways  and  means,  and 
subject  to  such  exceptions  and  conditions  in  all  respects  as  in  this  act 
is  mentioned  in  regard  to  highways  to  be  widened,  and  the  proceed- 
ings thereupon  shall  be  binding  and  conclusive  on  all  persons 
whomsoever,  and  the  new  highways  so  to  be  appropriated  and  set 
out  shall  be  and  for  ever  after  continue  a  public  highway  to  all  in* 
tents  and  purposes  whatsoever,  but  no  old  highway  (except  in  the 
case  of  stopping  up  such  useless  highway  as  herein  is  mentioned) 
shall  be  stopped  until  such  new  highway  shall  be  completed  and 
put  into  good  condition  and  repair,  and  so  certified  by  two  justices 
of  the  peace  upon  view  thereof,  which  certificate  shall  be  returned 
to  the  clerk  of  the  peace,  and  by  him  inrolled  amongst  the  records 
of  the  court  of  quarter  sessions  next  after  such  order  as  aforesaid 
shall  have  been  made  pursuant  to  the  directions  hereinbefore  con- 
tained." 

By  sec.  92,  "  in  every  case  in  which  a  highway  shall  have  been 
turned  or  diverted  under  the  provisions  of  this  act,  the  parish 
or  other  party  which  was  liable  to  the  repair  of  the  old  highway 
shall  be  liable  to  the  repair  of  the  new  highway,  without  any 
reference  whatever  to  its  parochial  locality." 

By  sec.  93,  "  the  powers  and  provisions  in  this  act  contained  with 
respect  to  the  widening  and  enlarging,  diverting,  turning,  or  stop- 
ping up  any  highway  shall  be  applicable  to  all  highways  which  any 
person,  bodies  politic  or  corporate,  is  or  are  bound  to  repair  by 
reason  of  any  grant,  tenure,  limitation,  or  appointment  of  any  chari- 
table gift,  or  otherwise  however ;  and  that  when  such  last-mentioned 
highways  are  so  widened  or  enlarged,  turned  or  diverted,  the  same 
shall  and  may,  by  an  order  of  the  justices  at  a  special  sessions  for  the 


(p)  In  Rex  v.  Justice?  of  Worcestershire, 
2  B.  &  A.  2i8,  it  was  held  that  the  sessions 
had  a  right  to  inquire  whether  the  order, 
though  there  was  no  appeal,  was  made  by 
proper  authority  before  they  confirmed  it. 
And  ijuare  whether  the  sessions  might  not 
now  inquire  whether  all  the  proceedings 
were  regular,  though  there  was  no  appeal, 
before  they  made  an  order  under  this  sec- 
tion.   C.  S.  G. 

(a)  An  order  for  stopping  up  a  footway 
under  the  55  Geo.  3,  c.  68,  s.  2,  must  have 
distinctly  stated  in  what  parish  or  place  the 
footway  was  situate.  Rex  v.  Kenyon,  6  B.  & 
C.  640.  Where  a  road  was  diverted,  the  order 
must  have  shewn  on  the  face  of  it  that  the 
public  had  the  same  permanent  right  over 
the  new  line  as  they  had  along  the  old 
line :  where,  therefore,  the  new  line  passed 
partly  over  a  road  described  in  the  order  as 
a  new  turnpike  road,  it  was  held  that  as  it 
might  have  been  made  a  turnpike  road  only 
for  a  limited  period,  and  if  so,  would  subsist 
as  a  public  road  for  that  period  only  (see  ante, 
p.  338.)  the  order  was  bad;  and  if  a  per- 


manent right  was  given  to  the  public  under 
the  turnpike  act,  that  ought  to  have  been 
shown  by  the  order.  Rex  v.  Winter,  8  B.  & 
C.  785.  An  order  referring  to  a  plan  an- 
nexed to  the  order  for  the  description  of  the 
road  to  be  diverted  was  good ;  but  a  notice 
published  pursuant  to  the  55  Geo.  3,  c  68, 
s.  2,  merely  describing  the  road  by  termini, 
and  the  part  to  be  stopped  up  as  so  many 
yards  of  such  road,  was  held  bad.  Rex  ». 
Horner,  2  B.  &  Ad.  150.  If  an  order  for 
stopping  a  highway  were  properly  made 
and  enrolled,  under  55  Geo.  3,  c.  68,  it  was 
unnecessary  to  render  it  effectual  that  an 
actual  stoppage  of  the  road  should  have 
taken  place.  Rex  v.  Milverton,  5  A.  &  E. 
841,  1  N.  &  P.  179.  A  footway  might  be 
ordered  to  be  stopped  without  being  ordered 
to  be  sold.  Rex  v.  Glover,  1  B.  &  Ad.  482. 
It  seems  to  have  been  thought  that  the  jus- 
tices had  only  jurisdiction  over  the  roads 
within  the  division  of  the  county  for  which 
they  acted,  under  the  55  Geo.  3,  c.  68. 
Rex  v.  Milverton,  5  A.  &  E.  841,  1  N.  & 
P.  179. 
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highways,  be  placed  under  the  control  and  care  of  the  surveyor  of 
the  parish  in  which  such  highways  may  be  situate,  and  shall  be 
from  time  to  time  thereafter  repaired  and  kept  in  repair  by  the  said 
parish  :  provided  also,  that  the  said  highways  so  widened,  enlarged, 
diverted,  or  turned,  shall  be  viewed  by  two  justices  of  the  peace, 
who  shall  make  a  report  thereof  to  the  justices  at  a  special  sessions 
for  the  highways,  and  such  last-mentioned  justices  shall,  by  an  order  Justices  to 
under  their  hands,  fix  the  proportionate  sum  which  shall  be  annually  fix  annual 
paid,  or  shall  fix  a  certain  sum  to  be  paid,  by  such  person,  bodies  ^ounYpay- 
politic  or  corporate,  his  or  their  heirs,  successors,  or  assigns,  to  the  able  by  party 
said  surveyors  of  the  parish,  in  lieu  of  thereafter  repairing  the  said  previously 
part  of  the  said  old  highway,  and  the  order  of  the  said  last-men-  -JJ*  tore" 
tioned  justices  shall  be  and  continue  binding  on  all  such  persons, 
bodies  politic  or,  corporate,  their  heirs,  successors,  or  assigns,  and  in 
default  of  payment  thereof  the  said  surveyor  shall  proceed  for  the  re- 
covery of  the  same  in  the  manner  as  any  penalties  and  forfeitures 
are  recoverable  under  this  act" 

It  frequendy  happened  that  the  boundaries  of  parishes  passed  5  &  6  W.  4,  c. 
through  the  middle  of  a  highway,  one  side  of  the  highway  being  60»  »•  &*• 
situated  in  one  parish,  and  the  other  side  of  the  way  being  situated  J^^J^" 
in  another  parish,  whereby  great  inconveniences  arose  to  the  parishes  rubes  are  in 
in  settling  the  time  and  manner  of  repairing  such  highway;  and  it  tQe  middle  of  a 
was  therefore  provided  by  the  5  &  6  Wm.  4,  a  50,  s.  58,  that  the  2£^:^ 
justices,  at  a  special  sessions  for  the  highways,  upon  application  by  vide  the  high- 
the  surveyor,  may  divide  the  whole  of  any  such  common  highway,  w»y  °y  * 
by  a  transverse  une  crossing  it,  into  two  equal  parts,  or  into  two  tran8ver,e  ,me- 
such  unequal  parts  and  proportions  as  in  consideration  of  the  soil, 
waters,  floods,  the  inequality  of  such  highway,  or  any  other  circum- 
stances, they  think  just  (r) 

Besides  the  methods  which  have  been  already  mentioned,  roads  Highways  may 
are  sometimes  changed  or  stopped,  or  new  ones  created  by  turnpike  be  changed, 
acts,  inclosure  acts,  or  other  acts  of  Parliament,  containing  specific  f^JJ^ST 
enactments  for  such  purposes ;  but  such  new  roads  may  or  may  not  Parliament, 
be  public,  according  to  the  provisions  of  the  particular  acts ;  and 
we  have  seen  that  where  a  road  was  set  out  by  commissioners  under 
an  inclosure  act,  the  number  of  persons  using  or  repairing  it  would 
not  make  it  a  public  way,  it  not  being  common  to  all  the  King's 
subjects.  (*) 

The  commissioners  appointed  under  local  inclosure  acts  have 
power  to  stop  up  and  divert  public  ways  over  lands  to  be  inclosed 
by  the  41  Geo.  3,  c.  109,  s.  8 ;  but  that  section  contains  a  proviso, 
that  where  such  commissioners  have  power,  under  any  inclosure  act, 
to  stop  up  any  old  road  leading  through  old  inclosures,  they  shall 
not  exercise  that  power  without  the  concurrence  of  two  justices ; 
it  follows  as  a  necessary  consequence  from  the  proviso  taken  with 
the  rest  of  the  clause,  that  if  no  such  power  is  given  to  commis- 
sioners by  the  particular  inclosure  act,  it  cannot  exist  at  all.  Where, 
therefore,  an  act  gave  the  commissioners  no  power  to  stop  up  roads 
passing  through  old  inclosures,  and  they  did  not  mention  the  way 

(r)  The  act  sets  forth  particularly  the  which  provisions,  as  to  the  repairing,  will 

proceedings  to  be  had  for  the  purpose  of  be  further  noticed  in  a  subsequent  part  of 

such  division ;  and  afterwards  enacts  as  to  this  chapter  upon  nuisances  in  not  repairing 

the  liabilities  of  the  parishes  respectively  to  highways,  post,  p.  354. 
repair  their  portions  after  such  division ;  (*)  Ante,  p.  336. 
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in  question,  which  ran  over  some  old  inclosures  and  across  a  few 
yards  of  waste,  which  they  allotted :  it  was  held  that  the  way  existed 
as  it  did  before  the  inclosure  act  (t) 

Under  the  41  Geo.  3,  c.  109,  s.  8,  the  commissioners  are  autho- 
rized to  stop  up  or  divert  footways  as  well  as  carriage  roads ;  and 
the  proviso  at  the  end  of  the  section  is  not  confined  to  carriage 
roads,  but  extends  to  every  species  of  ways ;  and,  therefore,  where 
the  commissioners  were  empowered  by  a  local  inclosure  act  to  stop 
up  all  ways  passing  over  the  lands  to  be  inclosed,  as  well  as  ways 
passing  through  old  inclosures  in  the  parish,  it  was  held  that  in  order 
effectually  to  stop  up  a  public  footway  passing  pdrtly  over  the  lands 
to  be  inclosed  and  partly  over  an  old  inclosure,  it  was  necessary  for 
them  to  have  the  concurrence  and  order  of  two  justices,  and  no  such 
order  or  concurrence  having  been  obtained,  it  was  held  that  a  foot- 
.way  which  the  commissioners  ordered  to  be  stopped  up  had  not  been 
effectually  stopped,  but  continued  a  public  footway,  (u) 

Where  an  inclosure  act  provided  that  all  ways  not  set  out  by  the 
commissioners  should  be  extinguished,  and  also  authorized  the  stop- 
ping up  of  roads  through  old  inclosures,  provided  that  no  roads 
should  be  stopped  up  without  the  order  of  two  justices,  and  a  road 
through  old  inclosures  opened  upon  the  waste,  and  at  such  opening 
joined  another  road,  which  formed  a  continuation  of  the  first  road, 
and  ran  entirely  over  waste  land;  and  no  valid  order  was  obtained 
for  stopping  up  the  road,  which  ran  through  the  old  inclosures,  and 
the  road  over  the  waste  land  was  not  set  out  or  continued  by  the 
commissioners:  it  was  held  that  this  omission  to  set  out  or  continue 
the  road,  did  not  extinguish  the  road  through  the  old  inclosures, 
and  create  a  consequent  stoppage  of  the  road  over  the  waste,  but 
that,  on  the  contrary,  the  road  through  the  old  inclosures  remaining 
open  for  want  of  an  order  of  justices,  as  a  consequence  the  road  over 
the  waste  remained  open  also,  (v) 

Where  an  old  road  is  continued  under  an  award  of  commissioners 
of  inclosure,  it  must  be  declared,  under  s.  9  of  41  Geo.  3,  c.  109,  by 
justices  in  special  sessions,  to  be  fully  completed  and  repaired  before 
the  inhabitants  of  the  district  can  be  indicted  for  not  repairing 
it(tr) 
Towing  path         A  statute  authorizing  the  making  a  new  course  for  a  navigable 
under  the  cir-    riverj  and  turning  the  old  part  into  a  floating  harbour,  will  not, 
fouf  noMo  be   without  words  for  the  purpose,  put  an  end  to  a  public  towing-path 
affected  by  an    upon  that  part ;  but  such  towing-path  will  be  liable  to  be  used  as 
srtof  parlia-     8UCn  for  fa  purposes  of  the  harbour;  and  it  will  make  no  difference 
""""  though  the  river  was  a  tide  river,  and  at  low  water  admitted  of  no 

navigation.  By  the  43  Geo.  3,  power  was  given  to  carry  part 
of  the  Bristol  river  along  a  new  course,  and  to  convert  the  old  part 
into  a  floating  harbour.  There  had  immemorially  been  a  towing- 
path  on  the  north  side,  and  whether  that  continued  a  public  towing- 
path  along  the  side  of  the  floating  harbour  was  the  question.  It 
was  urged  that  it  did  not,  because  this  was  a  tide  river,  not  naviga- 
ble at  Tow  water;  and  the  floating  harbour  would  make  it  useable 

(t)  Tbackrah  p.  Seymour,  3  Tyrw.  87.  (»)  Rex  v.  Hatfield,  4  A.  &  E.  15&  See 

(u)  Logan  v.  Burton,  5  B.  &  C.  513.  this  case  as  to  the  change  of  locality  of  a 

See  Harber  v.  Rand.  9  Price,  58.  road  under  the  award  of  commissioners  for 

(v)  Rex  v.  Marquis  of  Downshire,  4  A.  enclosure. 

&  E.  698,  6  N.  &  M.  92. 
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at  all  times,  and  therefore  increase  the  burthen  on  the  land.  But, 
after  taking  time  to  consider,  the  Court  held  that  as  there  were  no 
words  in  the  act  to  annihilate  the  right  of  the  public,  that  right 
would  continue  notwithstanding  the  improved  state  of  the  water 
within  the  bank ;  that  such  water  being  still  applied  to  navigation 

Eurposes,  for  the  use  of  the  public,  was  still  in  a  state  to  derive  the 
enefit  from  the  path  for  which  the  path  had  first  been  given  to  the 
public :  and  judgment  was  given  for  the  King,  (x) 

In  some  instances  a  highway  may,  it  seems,  be  in  some  measure  And  in  some 
changed  or  confined  to  a  particular  course  by  a  private  individual ;  inttances  by 
as,  where  it  lies  over  an  open  field,  and  the  owner  of  the  field  turns  ffi^m 
it  to  another  part  of  the  field  for  his  own  convenience,  or  incloses 
the  field  for  his  own  benefit,  leaving  a  sufficient  way.  (y)    But  in 
such  case,  as  the  public  had  clearly  a  right  before  such  alteration  to 
>  upon  the  adjacent  ground  wnen  the  way  was  out  of  repair, 

e  owner  of  the  field  can  only  make  the  alteration  subject  to  the 
onus  of  making  a  good  and  perfect  way.  (a) 

Having  thus  inquired  concerning  the  different  sorts  of  highways,  Of  nuisances 
and  the   methods  by  which  they  may  be  changed,  widened,  or  tohighwaysby 
stopped  up,  we  may  now  consider  of  nuisances  to  highways,  by  °      ctM>n" 
obstructions. 

There  is  no  doubt  but  that  all  injuries  whatsoever  to  a  highway,  Obstruction* 
as  by  digging  a  ditch,  or  making  a  hedge  across  it,  or  laying  logs  **"*  an.no7: 
of  timber  in  it,  or  by  doing  any  other  act  which  will  render  it  less  wayTby  means 
commodious  to  the  King's  subjects,  are  public  nuisances  at  common  of  trees  hang- 
law.  (a)    And  if  the  tenant  of  the  land  plough  the  soil,  over  which  j?5uver,ot 
another  has  a  way,  this  is  a  nuisance  to  the  way,  for  it  is  not  so  easy  beffigscoured, 
to  him  as  it  was  before.  (6)    If  a  man  with  a  cart  use  a  common  carriages,  &c. 
pack  and  prime  way,  so  as  to  plough  it  up  and  render  it  less  con-  {j^JJ™6*1  . 
venient  for  riders,  tnat  is  indictable,  (c)    If  there  be  a  stile  across  conductor "^ 
a  public  footway  of  a  certain  height,  and  a  man  raises  this  stile  to  drivers,  and  the 
a  greater  height,  it  is  a  nuisance,  (d)    And  it  is  clearly  a  nuisance  *™{j*lvef 
at  common  law  to  erect  a  new  gate  in  a  highway,  though  it  be  not  carnages, 
locked,  and  open  and  shut  freely,  because  it  interrupts  the  people 
in  that  free  and  open  passage  which  they  before  enjoyed  and  were 
lawfully  entitled  to ;   but  where  such  a  gate  has  continued  time  out 
of  mind,  it  shall  be  intended  that  it  was  set  up  at  first  by  consent, 
on  a  composition  with  the  owner  of  the  land,  on  the  laying  out  the 
road,  in  which  case  the  people  had  never  any  right  to  a  freer  pas- 
sage than  what  they  continue  to  enjoy,  (e) 

It  is  a  nuisance  to  suffer  the  highway  to  be  incommoded  by  reason 
of  the  foulness  of  the  adjoining  ditches,  or  by  boughs  of  trees  hang- 
ing over  it,  &c ;  and  an  occupier,  as  such,  though  at  will  only,  is 
indictable  for  suffering  a  house  standing  upon  the  highway  to  be 
ruinous ;  and  it  is  said  that  the  owner  of  land  next  adjoining  to  the 
highway  ought  of  common  right  to  scour  his  ditches;  but  that  the 
owner  of  land,  next  adjoining  to  such  land,  is  not  bound  by  the 

(r)  Bex  v.  Tippett,  Mich.  T.  1819,  M&  (a)  I  Hawk.  P.  C.  c.  76,  s.  144. 

Bayley,  J.  The  indictment  was  for  an  ob-  (6)  2  H.  4.  Il.Vin.  Abr.  tit  Nvuanct  (0\ 

straction  of  the  public  path.  (c)  Per  curiam  Reg.  v.  Leach,  6  Mod. 

(y)  3Salk.  182.  145. 

(z)  Id.  ibid.   And  see  the  cases  collected  (rf)  Bateman  v.  Barge,  6  C.  &  P.  391. 

in  Rex  v.  Stoaghton,  2  Saand.  160,  a,  note.  Park,  J.  J.  A. 

(12).  And  see  also  port,  as  to  the  repair  of  (e)  1  Hawk.  P.  C.  c  75,  s.  9,  and  c.  76, 

highways.  s.  146.  Com.  Dig.  tit.  Chemin  (A  3.) 
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common  law  so  to  do,  without  a  special  prescription :  (e)  and  it  is  also 
said  that  the  owner  of  trees  hanging  over  a  highway,  to  the  annoy- 
ance of  travellers,  is  bound  by  the  common  law  to  lop  them ;  and 
that  any  other  person  may  lop  them,  so  far  as  to  avoid  the  nuis- 
ance. (/)  The  general  highway  act  also  relates  to  offences  of  this 
description,  imposing  pecuniary  penalties  upon  persons  obstructing 
highways  by  means  of  trees  or  hedges;  and  penalties  are  also 
imposed  upon  persons  laying  stones,  timber,  or  other  matter,  or 
leaving  any  carriage,  so  as  to  obstruct  the  passage  of  any  highway ; 
and  also  upon  persons  encroaching  upon  them,  (g)  Provision  is 
also  made  for  the  punishment,  by  similar  penalties,  of  drivers  of 
carriages  who  may  create  annoyances  in  the  public  ways  by  their 
misconduct  (A)  And  with  the  view  of  preventing  turnpike  roads 
from  being  destroyed  by  the  narrowness  of  the  wheels  of  the  car- 
riages travelling  thereon,  and  by  the  excessive  burdens  which  might 
be  carried  in  them,  it  is  enacted,  that  if  the  tire  of  the  wheels  of  any 
waggon,  &c,  shall  deviate  more  than  half  an  inch  from  a  specified 
breadth,  and  shall  be  drawn  on  any  turnpike  road,  the  owner  shall 
forfeit  five  pounds,  and  the  driver  forty  shillings,  for  every  such 
offence.  (*')  With  respect  to  turnpike-roads,  similar  provisions  are  con- 
tained in  the  general  turnpike  acts,  3  Geo.  4,  c  126,  and  4  Geo.  4,c.95. 
It  has  been  held,  that  if  a  carrier  carries  an  unreasonable  weight, 
with  an  unusual  number  of  horses,  it  is  a  nuisance  to  the  highway, 
by  the  common  law.  (J)  And  upon  an  information  for  this  offence, 
it  was  adjudged,  though  it  was  stated  that  the  carrier  went  "with 
an  unusual  number  of  horses,"  without  setting  forth  what  number, 
yet  the  information  was  good,  because  it  was  the  excessive  weight 
which  he  carried  that  made  the  nuisance,  (k) 
Every  unau-  It  appears  to  have  been  holden,  that  an  indictment  will  not  lie  for 

thorited  ok-  setting  a  person  on  the  footway  in  a  street  to  distribute  hand-bills, 
highway,  to  tho  whereby  the  footway  was  impeded  and  obstructed ;  (I)  nor  for 
annoyance  of  throwing  down  skins  into  a  public  way  by  which  a  personal  injury 
**"  v  Snfr'"  is  accidentally  occasioned :  (rn)  but  acts  of  this  kind,  if  improperly  per- 
formed, might  possibly  be  deemed  nuisances,  as  it  seems  now  to 
be  well  established  that  every  unauthorized  obstruction  of  a  highway, 
to  the  annoyance  of  the  King's  subjects,  is  an  indictable  offence,  (n) 
Thus,  where  a  waggoner  occupied  one  side  of  a  public  street  in  the 
city  of  Exeter,  before  his  warehouses,  in  loading  and  unloading  his 


the  king's 
subjects,  is  an 
indictablo 
offence. 


(e)  See  pott,  p.  361,  note  (y.) 
(/)  Bac  Abr.  tit  Highways  (£).  1 
Hawk.  P.  C.  c.  76,  a.  5,  8.  147.  Bat  the 
building  of  a  house  in  a  larger  manner  than 
it  was  before,  whereby  the  street  became 
darker,  has  been  held  not  to  be  a  public 
nuisance  by  reason  of  the  darkening.  Rex 
v.  Webb,  f  Lord  Raym.  737. 

(g)  5  &  6  W.  4,  c.  50,  as.  64, 65, 69, 72, 
&c,  which  makes  provision  also  for  the 
removal  of  such  annoyances  by  the  surveyor 
and  other  persons.  The  different  sections 
of  the  statute  are  in  Burn.  Just  tit  High- 
ways,  s.  VIII.  This  statute  does  not  say 
that  every  highway  shall  be  thirty  feet 
wide ;  and  in  a  late  case  it  was  held  that  it 
did  not  authorize  the  surveyor  to  remove  a 
fence  in  front  of  a  house  for  the  purpose  of 
widening  the  road,  which  in  that  part  was 


not  more  than  twenty-four  feet  in  breadth, 
such  fence  not  being  on  the  highway. 
Lowen  ».  Kaye,  4  B.  &  C.  3. 

(A)  24  G.  2,  c.  43,  and  1  &  2  W.  4,  e. 
22,  as  to  drivers  in  London,  Westminster, 
and  the  neighbourhood ;  and  5  &  6  W.  4, 
c.  50,  s.  78,  as  to  drivers  in  general  See 
the  statutes  abstracted,  Burn.  Just  Ibid, 
and  for  enactments  relative  to  the  miscon- 
duct of  drivers  of  public  coaches,  see  Burn. 
Just.  Post,  s.  4. 

(t)  3  Geo.  4,  c.  126,  s.  5.  And  as  to 
furious  driving,  pott,  Book  iit,  chap.  xL 

0)  Com.  Dig.  Chemin  (A  3.) 

(A)  Rex  v.  Egerly,  3  Salk.  183. 

(/)  Rex  v.  Sermon,  1  Burr.  516. 

(m)  Rex  v.  Gill,  1  Str.  190. 

(*)  Rex  v.  Cross,  3  Camp.  227. 
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waggons,  for  several  hours  at  a  time,  both  day  and  night,  and  had 
one  waggon  at  least  usually  standing  before  his  warehouses,  so  that 
no  carriage  could  pass  on  that  side  of  the  street,  and  sometimes 
even  foot-passengers  were  incommoded  by  cumbrous  goods  lying  on 
the  ground  on  the  same  side,  ready  for  loading,  he  was  held  to  be 
indictable  for  a  public  nuisance,  although  it  appeared  that  sufficient 
space  was  left  for  two  carriages  to  have  passed  on  the  opposite  side 
of  the  street,  (o)  Upon  the  same  principle  it  has  been  held  to  be 
an  indictable  offence  for  stage  coaches  to  stand  plying  for  passengers 
in  the  public  streets;  and  Lord  Ellenborough,  C.  J.,  said,  "  A  stage 
coach  may  set  down  or  take  up  passengers  in  the  street,  this  being 
necessary  for  public  convenience :  but  it  must  be  done  in  a  reason- 
able time ;  and  private  premises  must  be  procured  for  the  coach  to 
stop  in  during  the  interval  between  the  end  of  one  journey  and  the 
commencement  of  another."  (p)  In  the  same  case  his  lordship  inti- 
mated that  there  could  be  no  doubt  but  that,  if  coaches,  on  the 
occasion  of  a  rout,  should  wait  an  unreasonable  length  of  time  in  a 
public  street,  and  obstruct  the  transit  of  his  Majesty's  subjects 
wishing  to  pass  through  it  in  carriages  or  on  foot,  the  persons  who 
might  cause  and  permit  such  coaches  so  to  wait  would  be  guilty  of 
a  nuisance,  (a) 

So  it  has  been  held  indictable  for  a  party  to  exhibit  at  the  win- 
dows of  his  shop,  in  a  public  street,  effigies,  and  thereby  attract  a 
crowd  to  look  at  them,  which  causes  the  footway  to  be  obstructed 
so  that  the  public  cannot  pass  as  they  ought  to  do,  and  that  it  is  not 
at  all  essential  that  the  effigies  should  be  libellous,  for  the  gravamen 
of  the  charge  is  the  causing  the  footway  to  be  obstructed,  and  it 
seems  to  be  immaterial  whetner  the  crowd  consisted  of  idle,  disor- 
derly, and  dissolute  persons,  or  not  (r) 

leaving  logs  of  timber  in  a  highway  has  been  already  stated  as 
one  of  the  clear  instances  of  nuisance.  (*)  And  the  party  will  not 
be  excused  by  shewing  that  he  laid  them  only  here  and  there,  so 
that  the  people  might  have  a  passage  through  them  by  windings 
and  turnings,  (t)  And  though  it  is  not  a  nuisance  for  an  inhabitant 
of  a  town  to  unlade  billets,  &c,  in  the  street  before  his  house,  by 
reason  of  the  necessity  of  the  case,  yet  he  must  do  it  promptly,  and 
not  suffer  them  to  continue  in  the  street  an  unreasonable  length  of 
time,  (u)  From  a  recent  case  it  appears,  also,  that  an  obstruction 
to  a  public  highway  will  not  be  excused  on  the  plea  of  its  being 
necessary  for  the  carrying  on  of  the  party's  business,  though  such 
obstruction  be  only  occasional.  It  was  proved  that  the  defendant, 
who  was  a  timber  merchant,  occupied  a  small  timber-yard  close  to  a 
street,  and  that  from  the  narrowness  of  the  street  and  the  construc- 
tion of  his  own  premises  he  had,  in  several  instances,  necessarily 
deposited  long  sticks  of  timber  in  the  street,  and  had  them  sawed 
into  shorter  pieces  there  before  they  could  be  carried  into  his  yard : 
and  it  was  contended  on  his  behalf  that  he  had  a  right  so  to  do, 
as  it  was  necessary  to  the  carrying  on  of  his  business :  and  that  it 
could  not  occasion  more  inconvenience  to  the  public  than  draymen 

(o)  Rex  v.  Russell,  6  East,  427.  («)  Ante,  p.  347. 

(/>)  Rex  v.  Cross,  3  Campb.  224.  (0  2  Roll  Abr.  137.    1  Hawk.  P.  C. 

(?)  Id.  ibid.  c  76,  s.  145. 

(r)  Rex  v.   Carlisle,  6  C.  &  P.  636.  («)  Id.  ibid,  and  Baa  Abr.  tit.  Highways, 

Park,  J.  Bolland,  B.,  and  Sir  J.  Cross.  (£.) 
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Narrowing  a 
highway. 


taking  hogsheads  of  beer  from  their  drays,  and  letting  them  down 
into  the  cellar  of  a  publican.  But  Lord  Ellenborough,  C.  J.,  said, 
"  If  an  unreasonable  time  is  occupied  in  the  operation  of  delivering 
beer  from  a  brewer's  dray  into  the  cellar  of  a  publican,  this  is  cer- 
tainly a  nuisance*  A  cart  or  waggon  may  be  unloaded  at  a  gate- 
way ;  but  this  must  be  done  with  promptness.  So  as  to  the  repair* 
ing  of  a  house,  the  public  must  submit  to  the  inconvenience  occa- 
sioned necessarily  in  repairing  the  house;  but  if  this  inconvenience 
be  prolonged  for  an  unreasonable  time,  the  public  have  a  right  to 
complain,  and  the  party  may  be  indicted  for  a  nuisance.  The  rule 
of  law  upon  this  subject  is  much  neglected,  and  great  advantages 
would  arise  from  a  strict  and  steady  application  of  it  I  cannot 
bring  myself  to  doubt  of  the  guilt  of  the  present  defendant  He  is 
not  to  eke  out  the  inconvenience  of  his  own  premises  by  taking  in 
the  public  highway  into  his  timber-yard ;  and  if  the  street  be  nar- 
row, he  must  remove  to  a  more  commodious  situation  for  carrying 
on  his  business."  (x)  And  in  repairing  or  rebuilding  a  house,  care 
must  be  taken  that  the  encroachment  on  the  highway  be  not  unrea- 
sonable. The  owner  will  himself  be  responsible  for  any  excess,  if 
committed  by  his  servants ;  for,  according  to  Eyre,  C.  J., "  suppose 
that  the  owner  of  a  house,  with  a  view  to  rebuild  or  repair,  employ 
his  own  servants  to  erect  a  hoard  in  the  street  (which  being  for  the 
benefit  of  the  public,  they  may  lawfully  do,)  and  they  carry  it  out 
so  far  as  to  encroach  unreasonably  on  the  highway,  it  is  clear  that 
the  owner  would  be  guilty  of  a  nuisance."  (y) 
There  can  be  no  doubt  that  any  contracting  or  narrowing  of  a 

Sublic  highway  is  a  nuisance :  it  is  frequently,  however,  difficult  to 
etermine  how  far  in  breadth  a  highway  extends,  as  where  it  runs 
across  a  common,  or  where  there  is  a  hedge  only  on  one  side  of 
the  way,  or  where,  though  there  are  hedges  on  botn  sides,  the  space 
between  them  is  much  larger  than  what  is  necessary  for  the  use  of 
the  public :  in  these  cases  it  would  be  for  a  jury  to  determine  how 
far  the  way  extended,  (a)  It  seems  that  in  ordinary  cases,  where 
a  road  runs  between  fences,  not  only  the  part  which  is  maintained 
as  solid  road,  but  the  whole  space  between  the  fences  is  to  be  con- 
sidered as  highway.  In  a  late  case,  Lord  Tenterden,  C.  J.,  said, 
"  I  am  strongly  of  opinion  that  when  I  see  a  space  of  fifty  or  sixty 
feet,  through  which  a  road  passes,  between  inclosures  set  out  under 
an  act  of  Parliament,  that  unless  the  contrary  be  shown  the  public  are 
entitled  to  the  whole  of  that  space,  although,  perhaps,  from  economy 
the  whole  may  not  have  been  kept  in  repair.  If  it  were  once  held 
that  only  the  middle  part,  which  carriages  ordinarily  run  upon,  was 
the  road,  you  might  by  degrees  enclose  up  to  it,  so  that  there  would 
not  be  room  left  for  two  carriages  to  pass.  The  space  at  the  sides 
is  also  necessary  to  afford  the  benefit  of  air  and  sun.  If  trees  and 
hedges  might  be  brought  close  up  to  the  part  actually  used  as  the 
road,  it  could  not  be  kept  sound,    (a) 


O)  Rex  v.  Jones,  3  Campb.  230. 

(y)  Bush  p.  Steinman,  1  Bos.  &  Pal. 
407  v  408.  And  the  learned  Judge  pro- 
ceeds thus, — "  And  I  apprehend  there  can 
be  but  little  doubt  that  tie  would  be  equally 
guilty  if  he  had  contracted  with  a  person  to 
do  it  for  a  certain  sum  of  money,  instead  of 
employing  his  own  servants  for  the  purpose ; 


for,  in  contemplation  of  law,  the  erection 
of  the  hoard  would  be  equally  his  act." 

(z)  See  Brownlow  v.  Tonilinson,  1  M. 
&  Gr.  484. 

(a,  Rex  v.  Wright,  3  B.  &  Ad.  681. 
Ante,  p.  337.  The  space  at  the  sides  of  roads 
is  also  particularly  useful  for  cattle  to  travel 
upon,  as  they  get  foot-sore  on  the  stoned 


chap.  xxx.  §  2.]       by  Obstructions.  351 

Where  a  person  laid  a  railway  four  hundred  yards  along  the  side  It  is  no  defence 
of  a  turnpike  road,  occupying  a  breadth  of  between  three  and  four  £e™  jj^ 
feet,  and  in  several  parts  not  leaving  space  enough  for  two  carriages  alteration  in  a 
to  pass  each  other  safely  without  running  upon  the  bars  of  the  rail-  road  that  the 
way,  which,  however,  did  not  rise  an  inch  above  the  surface  of  the  jjj^j^j,, 
road.     The  passage  of  coal-waggons  along  the  turnpike  was  very  in  a  greater 
great,  and  without  the  rail-road  a  much  larger  number  must  have  degree  to  other 
been  employed  to  perform  the  same  work.    There  ako  was  a  con-  ^^of  ** 
siderable  traffic  on  the  turnpike.     The  jury  were  told  that  if  they 
thought  the  effect  of  the  railway  was  to  obstruct,  hinder,  and  incon- 
venience the  public,  they  should  find  a  verdict  of  guilty,  and  it  was 
held  that  the  direction  was  right     "  The  question  whether  the  rail- 
way was  an  obstruction  or  not  was  a  question  of  fact,  and  properly 
left  to  the  jury.     It  was  urged  that  if  the  thing  complained  01  fur- 
nishes upon  the  whole  a  greater  convenience  to  the  public  than  it 
takes  away,  no  indictment  lies  for  a  nuisance.    Supposing  that  doc- 
trine to  be  sound,  which  I  am  not  prepared  to  say,  (6)  how  does  it 
apply  in  this  case  ?    Here  is  a  road  for  carts  bringing  down  coals 
to  &,  and  it  is  for  the  convenience  of  an  individual,  who  sends  coal 
there  for  sale,  to  make  a  railway  along  the  public  road  for  their  con- 
veyance in  waggons.     It  is  said,  indeed,  that  all  persons  may  use 
this  railway  who  will  pay  for  so  doing,  but  no  man  has  a  right  to 
tell  the  public  that  they  shall  discontinue  the  use  of  such  carriages 
as  they  have  been  accustomed  to  employ,  and  adopt  another,  kind, 
in  order  to  pass  along  a  new  description  of  road,  paying  him  for  the 
liberty  of  doing  so.     I  think  this  furnishes  no  excuse  for  the  ob- 
struction." (c)    And  as  it  has  been  held  that  it  is  no  defence  to 
an  indictment  for  a  nuisance  to  a  navigable  river  to  prove  that, 
although  the  work  be  in  some  degree  a  hindrance  to  navigation,  it 
is  advantageous  in  a  greater  degree  to  other  uses  of  the  nver ;  (d) 
so,  it  should  seem,  that  it  is  no  defence  to  an  indictment  for  a  nuis- 
ance to  a  highway,  that  the  thing  complained  of  furnishes,  on  the 
whole,  a  greater  convenience  to  the  public  than  it  takes  away. 

But  where  an  act  authorized  the  making  of  a  rail-road  near  a  Bat  a  statute 
highway,  and  the  locomotive  engines  frightened  the  horses  travelling  ""jy  authorise 
on  the  highway,  it  was  held  that  an  indictment  could  not  be  sus-  othm^be  be  a 
tained,  for  the  legislature  must  be  presumed  to  have  known  that  nuisance. 
travellers  upon  the  highway  would,  in  all  probability,  be  incom- 
moded by  the  engines  using  the  rail-road,  and  therefore  there  was 
nothing  unreasonable  in  supposing  the  legislature  intended  that  the 
part  of  the  public  which  should  use  the  highway  should  sustain 
some  inconvenience  for  the  sake  of  the  greater  good  to  be  obtained 
by  other  part  of  the  public  travelling  along  the  railway,  (e) 

As  a  nuisance  in  not  repairing  highways  is  an  offence  in  the  Of  nuisances 
nature  of  a  non-feazance,  the  principal  inquiry  upon  this  subject  to  highways  by 
will  be  as  to  the  persons  who  are  liable  to  te  called  upon  to  keep  them?1*1""6 
them  in  repair. 


roads.  This  was  much  relied  upon  in  the  Pin- 
ner case,  where  a  mandamus  was  granted  to 
the  London  and  Birmingham  Railway  Com- 
pany to  make  the  approaches  to  a  bridge  as 
wide  as  the  stoned  road  and  the  sides  bad 
previously  been.  Reg.  v.  The  I.ondon  and 
Birmingham  Railway  Company,  1  Car.  N. 
&H.  Railway  Cases,  317. 


(b)  See  Rex  v.  Russell,  6  B.  &  C.  566. 

(c)  Rex  v.  Morris,  1  B.  &  Ad.  441,  per 
Lord  Tenterden  C.  J.  It  was  also  held 
that  the  Railway  was  not  authorised  either 
by  45  G.  3,  c  lxxiv.,  or  44  6.  3,  c.  lv. 

(<*)  Rex  p.  Ward,  4  Ad.  &  £.  384,  over- 
ruling, Rex  v.  Russell,  6  B.  &  C.  566. 
(e)  Rex  t>.  Pease,  4  B.  &  Ad.  30. 
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The  parish  is  The  inhabitants  of  the  parish  at  large  are  primd  facie,  and  of 
°*  hTbTml  common  right,  bound  to  repair  all  highways  lying  within  it,  unless 
repair  high-  by  prescription,  or  otherwise,  they  can  throw  the  burden  upon  par- 
ways  within  it    ticular  persons,  (ee)    And  to  such  an  extent  is  this  obligation,  that 

if  the  inhabitants  of  a  township  bound  by  prescription  to  repair  the 
roads  within  the  township  be  expressly  exempted  by  the  provisions 
of  a  road  act  from  the  charge  of  repairing  new  roads  to  be  made 
within  the  township,  that  charge  must  necessarily  fall  upon  ihe  rest 
of  the  parish.  (/)  And  upon  the  same  principle  it  was  holden,  that 
if  particular  persons  were  made  chargeable  to  the  repair  of  such 
highways  by  a  statute  lately  made,  and  became  insolvent,  the  jus- 
tices of  peace  might  put  that  charge  upon  the  rest  of  the  inhabit- 
ants, (g)  And  where  a  statute  enacted  that  the  paving  of  a  parti- 
cular street  should  be  under  the  care  of  commissioners,  and  provided 
a  fund  to  be  applied  to  that  purpose,  and  another  statute,  which  was 
passed  for  paving  the  streets  of  the  parish,  contained  a  clause  that 
it  should  not  extend  to  the  particular  street,  it  was  held  that  the 
inhabitants  of  the  parish  were  not  exempted  from  their  common 
law  liability  to  keep  that  street  in  repair;  that  the  duty  of  repairing 
might  be  imposed  upon  others,  and  the  parish  be  still  liable ;  and 
that  the  parish  were  under  the  obligation,  in  the  first  instance,  of 
seeing  that  the  street  was  properly  paved,  and  might  seek  a  remedy 
over  against  the  commissioners.  (A)  And  where  a  local  turnpike 
act,  empowering  the  trustees  under  it  to  take  tolls,  directed  that  the 
roads  should  from  time  to  time  be  repaired  by  the  trustees,  out  of 
the  money  arising  by  virtue  of  that  act,  it  was  holden  that  this  only 
made  the  tolls  an  auxiliary  fund  in  the  hands  'of  the  trustees;  and 
that  the  inhabitants  of  the  township  where  the  road  was  situate, 
who  by  prescription  were  bound  to  repair  all  roads  within  it,  were 
nevertheless  liable  to  be  indicted  for  the  non-repair  of  the  road.  (£) 
No  agreement  No  agreement  can  exonerate  a  parish  from  the  common  law  liability 
canjxonerate  to  rB^e^[ .  mft  a  count  in  an  indictment  against  the  corporation  of 
Liverpool,  stating  that  they  were  liable  to  repair  a  highway,  by 
virtue  of  a  certain  agreement  with  the  owners  of  houses  alongside 
of  it,  was  held  to  be  Dad,  on  the  ground  that  the  inhabitants  of  the 
parish,  who  are  primd  facie  bound  to  the  repair  of  all  highways 
within  their  boundaries,  cannot  be  discharged  from  such  liability 
by  any  agreement  with  others.  (J) 

Upon  an  indictment  against  the  township  of  S.,  for  not  repairing  a 
road  within  it,  on  a  custom  alleged  and  proved  that  all  the  townships  in 
the  parish  repaired  their  own  roads,  it  was  proved  that  the  township  was 
adjacent  to  the  township  of  N.  M.  in  another  parish,  and  that  an  agree- 
ment had  been  made,  two  hundred  and  fifty  years  before,  between 
the  then  owner  of  the  whole  of  S.,  and  the  then  owners  of  the  whole 


(ee)  1  Hawk.  P.  C.  c  76,  a.  5, 6,  7,  8. 
Austin's  case,  1  Vent  189.  Anon.  1  Ld. 
Raym/725. 

(f)  Rex  t>.  the  Inhabitants  of  Sheffield, 
8T.R.  106. 

(g)  Anon.  1  Lord  Raym.  725. 

(A)  Rex  v.  the  Inhabitants  of  St.  George 
Hanover  Square,  3  Campb.  222. 

(t)  Rex  r.  the  Inhabitants  of  Netherthong, 
2B.&A.  179.  It  was  also  holden  that 
such  inhabitants  might,  after  conviction, 
apply  by  motion  for  relief  against  the  trus- 


tees under  the  13  Geo.  3,  c.  84,  s.  33.  And 
it  was  holden  also  that  the  13  Geo.  3,  c.  84, 
s.  63,  only  referred  to  diversions  under 
writs  of  ad  quod  damnum,  and  under  13 
Geo.  3,  c  70,  s.  16.  As  to  the  liability  to 
repair,  notwithstanding  the  act  of  parlia- 
ment, see  also  Rex  v.  the  Inhabitants  of 
Oxfordshire,  4  B.  &  C.  194,  post,  s.  4. 
Bridget, 

(j)  Rex  v.  the  Mayor,  &c.  of  Liverpool, 
3  East,  86.  And  see  Bac.  Abr.  tit  High* 
ways,  (F). 
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of  N.  M.,  whereby  the  boundary  between  the  properties  was  marked 
out.  and  the  owner  of  S.  agreed  to  allow  the  owners  of  N.  M.,  and 
the  rest  of  the  inhabitants  of  N.  M.,  a  road  through  S.,  of  which  the 
owner  of  S.  was  to  repair  half  and  the  owners  of  N.  M.  the  other 
half,  (which  was  the  part  indicted,)  and  that  a  sufficient  lawyer 
should  make  further  assurance  for  the  performance  of  the  agree- 
ment The  owner  of  S.  afterwards  filea  a  bill  for  a  specific  per- 
formance, but  it  did  not  appear  what  the  result  of  the  suit  was.  As 
far  back  as  living  memory  went,  the  inhabitants  of  N.  M.  had  re- 
paired the  road  from  the  boundary  of  the  townships  for  the  distance 
mentioned  in  the  agreement  within  about  twenty  yards ;  it  was  held 
that  this  was  not  evidence  for  a  jury  of  an  instrument  binding  the 
owners  of  N.  M.,  and  all  claiming  through  them,  (ft) 

With  respect  to  the  repair  of  roads  dedicated  to  the  public  by 
.the  owner  of  the  soil,  although  it  has  been  considered  that,  notwith- 
standing the  use  by  the  public,  the  parish  will  not  be  liable  to  repair, 
unless  there  has  been  on  their  part  some  act  of  acquiescence  or 
adoption ;  (/)  it  has  since  been  expressly  decided  that  the  inhabitants 
of  a  parish  are  bound  to  repair  all  roads  within  it  dedicated  to  and 
used  by  the  public,  although  there  be  no  adoption  of  such  roads  by 
the  parish,  (m) 

But  now  by  the  5  &  6  Wm.  4,  c.  50,  s.  23,  it  is  enacted  that  "no  when  new 
road  or  occupation  way  made  or  hereafter  to  be  made  by  and  at  the  highways  are 
expenae  of  any  individual  or  private  person,  bod  v  politic  or  corporate,  %£**  " 
nor  any  roads  already  set  out  or  to  be  hereafter  set  out  as  a  private  parishes, 
driftway  or  horsepath  in  any  award  of  commissioners  under  an  inclo- 
sure  act,  shall  be  deemed  or  taken  to  be  a  highway  which  the  in- 
habitants of  any  parish  shall  be  compellable  or  liable  to  repair,  un- 
less the  person,  body  politic  or  corporate,  proposing  to  dedicate  such 
highway  to  the  use  of  the  public,  shall  give  three  calendar  months9 
previous  notice  in  writing  to  the  surveyor  of  the  parish  of  his  inten- 
tion to  dedicate  such  highway  to  the  use  of  the  public,  describing  its 
situation  and  extent,  and  shall  have  made  or  shall  make  the  same  in 
a  substantial  manner,  and  of  the  width  required  by  this  act,  and  to 
the  satisfaction  of  the  said  surveyor  and  of  any  two  justices  of  the 
peace  of  the  division  in  which  such  highway  is  situate  in  petty  ses- 
sions assembled,  who  are  hereby  required,  on  receiving  notice  from 
such  person  or  body  politic  or  corporate  to  view  the  same,  and  to 
certify  that  such  highway  has  been  made  in  a  substantial  manner, 
and  of  the  width  required  by  this  act,  at  the  expense  of  the  party 
requiring  such  view,  which  certificate  shall  be  enrolled  at  the 
quarter  sessions  holden  next  after  the  granting  thereof,  then  and  in 
such  case,  after  the  said  highway  shall  have  been  used  by  the  public, 
and  duly  repaired  and  kept  in  repair  by  the  said  person,  body  politic 
or  corporate,  for  the  space  of  twelve  calendar  months,  such  highway 
shall  for  ever  thereafter  be  kept  in  repair  by  the  parish  in  which  it  is 
situate :  Provided  nevertheless,  that  on  receipt  of  such  notice  as  afore-  Proviso, 
said  the  surveyor  of  the  said  parish  shall  call  a  vestry  meeting  of  the 
inhabitants  of  such  parish,  and  if  such  vestry  shall  deem  such  high- 
way not  to  be  of  sufficient  utility  to  the  inhabitants  of  the  said  parish 
to  justify  its  being  kept  in  repair  at  the  expense  of  the  said  parish, 

(ft)  Rex  v.  Soarisbrick,  6  A.  k  E.  609.      Per  Bayley,  J. 
2  N.  &  M.  583.  (m)  Rex  v.  Leake,  5  B.  &  Ad  409. 

(0  Rex  c.  St.  Benedict,  4  B.  &  A.  450. 
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any  one  justice  of  the  peace,  on  the  application  of  the  said  sur- 
veyor, shall  summon  the  party  proposing  to  make  the  new  highway 
to  appear  before  the  justices  at  the  next  special  sessions  for  the  high- 
ways to  be  held  in  and  for  the  division  in  which  the  said  intended 
highway  shall  be  situate ;  and  the  question  as  to  the  utility  as  afore- 
said of  such  highway  shall  be  determined  at  the  discretion  of  such 
justices."  (») 

Formerly  it  was  held  that  if  a  parish  lay  in  two  counties,  the 
inhabitants  of  that  part  of  the  parish  in  which  the  road  charged 
to  be  out  of  repair  lay  were  bound  to  repair  it,  and  not  the  inha- 
bitants of  the  whole  parish,  (o)  But  it  has  been  more  recently 
decided  that  if  part  of  a  parish  be  situate  in  one  county  and  the 
rest  in  another,  and  a  highway  lying  in  one  part  be  out  of  repair, 
an  indictment  against  the  inhabitants  of  that  part  only  is  bad:  and 
that  in  such  case  the  indictment  must  be  against  the  whole  parish,  (p) 
And  it  appears  to  have  been  always  considered  that  the  indictment 
under  such  circumstances  must  be  preferred  in  that  county  wherein 
the  ruinous  part  of  the  road  lies.  (<jr)  If  the  indictment  be  against 
that  part  of  the  parish  only  which  lies  in  the  county  in  which  the  in- 
dictment is  preferred,  it  must  shew  on  what  account  such  part  only 
is  chargeable,  otherwise  it  will  be  bad  in  substance :  and  tne  objec- 
tion may  be  taken,  even  after  an  issue  on  the  point,  whether  the  in- 
habitants of  that  part  were  bound  to  repair,  and  a  verdict  for  the 
King,  (r) 

The  5  &  6  Wm.  4,  c.  50,  s.  58,  which,  when  the  boundaries  of 
*T  uiv*tedni  P8™^8  are  in  the  middle  of  highways,  gives  two  justices  power 
justiceson ac*  to  <K™&e  such  highways  by  a  transverse  line,  has  been  already 
count  of  the      noticed,  (s)    The  object  of  that  statute  was  to  facilitate  the  repair- 


Repair  of  high- 
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(it)  Mr.  Woolrych  ( Highway  Act,  p.  28.) 
observes,  "  Is  the  obligation  to  repair,  as 
fixed  by  the  new  section,  commensurate 
with  public  rights  of  way,  or  may  there  be  a 
public  way  witnout  the  obligation  to  repair  ? 
Will  trespass  lie  by  the  owner  of  the  soil  of 
an  occupation  or  other  way  used  by  the 
public  without  interruption,  or  will  the  plea 
of  a  public  right  of  way  suffice  to  repel  the 
action,  independently  of  the  burden  of  re- 
pair ?  Will  an  indictment  lie  for  obstruct- 
ing such  a  road  so  abandoned  or  dedicated, 
and  so  enjoyed  by  the  public  ?  In  a  word, 
does  the  question  qf  repair  under  this  sec- 
tion decide  the  point  of  general  user  with 
respect  to  a  highway  ?  It  is  true,  on  the 
one  hand,  that  a  way  of  utility  would  almost 
with  certainty  pass  the  ordeal  of  the  vestry 
or  the  bench,  and  on  the  other,  that  any 
objection  or  signal  of  dissent  on  the  part  of 
the  owner  of  the  soil  would  of  course  be 
still  decisive  against  a  right  of  passage 
either  under  this  section,  or  without  its 
aid ;  yet  it  is  desirable  just  to  notice  the 
case  above  alluded  to,  inasmuch  as  a  right 
of  public  user  may  be  questioned  hereafter, 
on  the  ground  of  there  being  no  responsible 
person  to  repair,  and,  therefore,  no  public 
way.  Now  it  seems  clear  that  there  may  be 
such  a  right  as  that  under  consideration,  if 
we  reflect  that  evidence  of  an  intention  to 
dedicate,  or  a  presumption  arising  out  of 
evidence  of  user  must  still  be  recognised  by 


the  courts,  notwithstanding  the  new  ar- 
rangement. When  it  becomes  manifest 
that  the  owner  of  the  soil  has  abandoned 
his  right,  although  no  repair  can  be  de- 
manded on  the  part  of  the  parish,  yet  that 
owner  cannot  resume  a  rignt  he  has  once 
relinquished,  (Cro.  Car.  266 ;  I  And.  232.) 
The  test  of  such  a  dedication  is  the  verdict 
of  a  jury,  which  is  in  itself  almost  conclu- 
sive evidence  of  the  right"  See  Rex  v. 
the  Paddington  Vestry,  9  B.  &  C.  456, 
where  a  somewhat  similar  clause  in  a  local 
act  was  brought  in  question. 

(o)  Rex  v.  The  Inhabitants  of  Weston,  4 
Burr.  2607. 

(p)  Rex  v.  The  Inhabitants  of  Clifton,  5 
T.  R.  498. 

(g)  Rex  v.  The  Inhabitants  of  Clifton,  5 
T.  R.  498 ;  and  Rex  v.  Weston,  ante,  note 
(o).  In  Rex  v.  Clifton,  Lord  Kenyon,  C.  X, 
in  answer  to  one  of  the  supposed  difficulties 
of  this  mode  of  proceeding,  said,  "  On  an 
indictment  against  a  parish  for  not  repair- 
ing a  road,  it  is  not  necessary  for  the  pro- 
secutor to  serve  every  individual  in  the 
parish  with  process;  he  may  compel  the 
appearance  of  any  two,  who  live  witnin  the 
county,  upon  whom  the  whole  fine  may  be 
levied ;  and  the  rest  of  the  inhabitants  must 
reimburse  those  two  under  the  general 
highway  act"  13  Geo.  3,  c.  78,  s.  47. 

V)  Rex  v.  Clifton,  5T.R.  498. 

[i)  Ante,  p.  345. 
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ing  of  a  highway  so  situated :  and  it  enacts  that  the  justices  may  boundaries  of 
oraer  that  the  whole  of  such  highway,  on  both  sides,  in  one  of  P-^*.^?* 
such  parts,  shall  be  repaired  by  one  of  such  parishes;   and  that  ^theiiT 
the   whole  of  such  highway,  on  both  sides,  in  the  other  of  such 
parts,  shall  be  repaired  by  the  other  of  such  parishes:  and  that 
they  shall  cause  their  order  and  plan  of  the  highway  to  be  filed 
with  the  clerk  of  the  peace.     Provided,  nevertheless,  "  that  in  the  Proviso  in 
case  of  any  such  last-mentioned  highway,  the  repair  of  any  part  of  <***  <*  n^£r 
which  belongs  to  any  body  politic  or  corporate,  or  to  any  person,  by  jK^JF^!; 
the  reason  of  tenure  of  any  lands,  or  otherwise  howsoever,  the  same  time  fe»«r«, 
proceedings  may  be  adopted,  but  the  said  body  politic  or  corporate,  &<*• 
or  person,  or  some  one  on  their  behalf,  may  appear  before  such  jus- 
tices, and  object  to  such  last-mentioned  proceedings,  in  which  case 
the  said  justices  shall,  before  they  divide  such  highway  as  aforesaid, 
hear  and  consider  the  objection  so  made,  and  determine  the  same." 

And  by  sec  59, "  after  such  order  and  plan  shall  be  so  filed  with  Parishes,  &c. 
the  clerk  of  the  peace  as  aforesaid,  such  parishes,  and  body  politic  or  boui^  £ 
corporate,  or  person  aforesaid  respectively,  shall  be  bound  as  of  com-  ^tso allotted. 
mon  right  to  maintain  and  keep  in  repair  such  parts  of  such  high- 
ways so  allotted  to  them  as  aforesaid,  and  shall  be  liable  to  be  pro- 
ceeded against  for  neglect  of  such  duty,  and  shall  in  all  respects 
whatsoever  be  liable  and  subject  to  all  the  provisions,  regulations, 
and  penalties  contained  in  this  act,  and  also  snail  be  discharged  from 
the  repair  of  such  part  of  such  highway  as  shall  not  be  included  in 
their  respective  allotment"  (£)  By  sec  61,  the  statute  shall  not 
affect  or  alter  the  boundaries  of  counties,  lordships,  &c,  nor  any 
other  division  of  public  or  private  property,  nor  the  boundaries  of 
parishes,  otherwise  than  for  the  purpose  of  repairing  such  particular 
portion  of  the  highways.  In  a  case  where  a  road  lay  in  two  pa- 
rishes, and  no  division  and  allotment  under  this  statute  had  been 
made,  it  was  held  that  an  indictment  against  one  of  the  parishes  for 
not  repairing  one  side  of  the  road  ought  to  have  stated  that  the 
parish  was  liable  to  repair  ad  Mum  vice:  and  it  seems  that  in  such 
case  it  is  not  sufficient  to  aver  that  a  certain  part  of  the  road  (setting 
out  the  length  and  one-half  of  the  breadth)  is  out  of  repair,  and  that 
the  inhabitants,  &c,  ought  to  repair  it  («) 

Exceptions  were  taken  to  an  indictment  for  suffering  a  highway  Eiceptions  to 
to  be  very  muddy,  and  so  narrow  that  people  could  not  pass  with-  |£a|nit  jf^11* ; 
out  danger  of  their  lives :  first,  that  it  is  no  offence  for  a  highway  offence  for 
to  be  dirty  in  winter;  and,  secondly,  that  the  parish  had  no  power  highways  to 
to  widen  it,  as  there  was  a  particular  power  vested  by  act  of  Par-  that  tnJ  "J^ 
liament  in  justices  of  the  peace  to  do  so.     The  indictment  was  is  not  bound 
held  bad  for  want  of  saying  that  the  way  was  out  of  repair ;  and  ???*** a 
one  of  the  judges  observed,  that  saying  that  the  way  was  so  nar-    ^^J- 
row  that   the  people  could  not   pass  was  repugnant  to  its  being 
"  the  King's  highway  f  for  that  if  it  had  been  so  narrow,  the  people 
could  never  have  passed  there  time  out  of  mind,  (v) 

Where  a  road  indicted  led  across  a  small  inlet  or  estuary  of  a  river 
not  far  from  its  mouth,  and  was  not  passable  at  high  water,  and  was 

(0  Sec.  60  provides  for  the  costs  in  thus  eras,  Peake  Rep.  219. 
apportioning  highways;  and  sec.  61  pro-  (o)  Rex  p.  The  Inhabitants  of  Stretford, 

Tides  for  the  manner,  in  which  highways  2  Lord  Raym.  1169.  And  it  is  the  same  as 

repairable  by  reason  of  tenure,  or  otherwise  to  a  bridge ;  an  indictment  does  not  lie  for 

howsoever,  may  be  made  parish  highways.  not  widening  it     Rex  v.  Inhabitants  of 

0)  Rex  v.  the  Inhabitants  of  St  Pan-  Devon,  4  B.  &  C.  670. 
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usually  a  soft  sludge  at  ebb ;  Mr.  J.  Patteson  directed  the  jury  that 

if  they  thought  the  want  of  repair  arose  from  the  nature  of  the  spot, 

over  which  the  road  passed,  and  was  occasioned  by  the  river  flowing 

over  it  at  every  tide,  washing  away  the  materials  placed  there  to  form 

the  road,  and  leaving  in  their  place  a  deposit  of  mud,  it  would  be 

absurd  to  require  the  parish  to  do  repairs,  which,  from  the  nature  of 

things,  must  always  be  ineffectual,  (w)    And  in  the  same  case  the 

same  learned  judge  held  that  where  two  parishes  are  separated  by  a 

river  the  presumption  is,  that  the  boundary  line  is  the  middle  line  of 

the  channel,  (to.) 

Particular  sub-       But  though  the  parish  is  bound  primd  facie  and  of  common 

parish orw-    *%kt  to  repair  the  nighways  within  it,  yet  a  particular  subdivision 

ticular  indU       of  a  parish,  or  particular  individuals,  may  be  liable  to  relieve  them 

viduals  may  be  from  that  onus,  by  reason  of  prescription,  or  the  inclosure  of  the  land 

,S«,rp,ir  in  which  the  hi^way Ues- 

Thus  the  inhabitants  of  a  district,  township,  or  other  division  of 
a  parish,  and  also  particular  individuals,  may  be  bound  to  repair  a 
highway  by  prescription ;  and  it  is  said,  that  a  corporation  aggre- 

fate  may  be  charged  by  a  general  prescription  that  it  ought  and 
ath  used  to  do  it,  without  shewing  that  it  used  to  do  so  in  respect 
of  the  tenure  of  certain  lands,  or  for  any  other  consideration ;  be- 
cause such  a  corporation  never  dies,  and,  therefore,  if  it  were  ever 
bound  to  such  a  duty,  it  must  continue  to  be  so ;  neither  is  it  any 
plea  that  the  corporation  have  done  it  out  of  charity,  (x)  But  it  is 
said,  that  such  a  general  prescription  is  not  sufficient  to  charge 
a  private  person;  because  no  man  is  bound  to  do  a  thing  which 
his  ancestors  have  done,  unless  it  be  for  some  special  reason;  as 
having  lands  descended  to  him  holden  by  such  service,  &c  (y) 
And  a  man  cannot  be  liable  to  repairs  merely  as  lord  of  a  manor, 
though  it  is  stated  that  the  lords  have  repaired  it  from  time  whereof 
&c.  (z)  This  applies  to  individual  persons  only,  and  not  to  an 
aggregate  of  persons  who  compose  the  inhabitants  of  a  district  or 
division  in  a  parish  or  township  in  which  the  road  is  situate,  (a) 
But  it  has  been  holden  in  a  late  case,  that  where  a  parish  is 
charged  with  the  reparation  of  a  highway,  lying  in  aliend  parochid, 
a  consideration  must  be  stated.  The  point  arose  upon  an  indict- 
ment against  a  parish  for  not  repairing  a  highway  lying  within  it, 
and  a  plea  which  stated  that  the  inhabitants  of  another  parish 
"  have  repaired,  and  been  used  and  accustomed  to  repair,  and  of  right 
ought  to  have  repaired ;"  and  it  was  held  ill,  and  that  the  plea  ought 
to  nave  shown  a  consideration.  Holroyd,  J.,  at  the  conclusion  of 
his  judgment,  said,  "  I  say  nothing  as  to  the  form  of  pleading  where 
the  highway  lies  within  a  township  or  division  of  a  parish  which  is 
charged  with  the  repairs."  (b) 

And  in  a  more  recent  case,  where  the  inhabitants  of  a  county 
pleaded  that  the  inhabitants  of  a  particular  township  had  imme- 
morially  repaired  the  highway  at  the  end  of  a  county  bridge,  situate 
within  the  township,  the  Court  held  that  it  was  not  necessary  to 
state  any  consideration  for  such  prescription,  (c) 

(w)  Rex  v.  Landulph,  1M.&  Rob.  393.  demesnes  of  the  manor. 

(x)  1  Hawk.  P.  C.  c.  76,  s.  8.  Bac.  Abr.  (a)  Rex  v.  Ecclesfield,  IB.&A.  348. 

tit.  Highways  (F).  (ft)  Rex  t>.  St  Giles,  Cambridge,  5  M. 

(y)  Id.  ibid.  &  S.  260.   And  see  Rex  p.  Machynlleth, 

(r)  Lord  Raym.  792,  804.    It  should  post,  p.  358. 
be  laid  ratione  ttnura  by  reason  of  the  (c)  Rex  v.  West  Riding  of  Yorkshire,  4 
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And  where,  in  an  indictment  against  a  township  for  non-repair  Townships, 
of  a  road,  the  prescription  stated  and  proved  was,  that  its  inhabitants 
had  been  immemorially  used  to  repair  all  roads  situate  within  it, 
which  but  for  such  usage  would  be  repairable  by  the  parish  at  large ; 
it  was  holden  that  this  placed  the  township  in  the  situation  of  a 
parish ;  and  that  it  was  necessary  for  the  defendants  to  shew,  by 
evidence,  some  other  persons  in  certainty  who  were  liable,  in  order 
to  deliver  themselves  from  their  liability  to  repair,  (d)  It  may  be 
observed  that,  where  the  origin  of  a  way  is  accounted  for,  the  pre- 
scription is  destroyed  (e) 

The  liability  of  a  township  to  repair  by  prescription  may,  as  we 
have  seen,  be  such  as  to  place  the  township  on  the  same  footing  as 
a  parish,  in  respect  to  tne  roads  within  its  limits.  The  liability 
may  be  to  repair  all  highways  within  the  township,  which  but  for 
the  prescription  and  usage  would  have  been  repairable  by  the 
pariah  at  large ;  and  in  such  case  the  township  must  not  only  re- 
pair immemorial  roads,  but  also  any  new  highway  which  may  have 
been  made  within  its  limits,  and  which  the  parish  might  have  been 
called  upon  to  repair  in  the  absence  of  any  such  prescription.  (/) 
But  an  extra-parochial  place  is  not  as  such  bound  of  common  right  Extraparochial 
to  repair  its  own  roads ;  and  some  ground  for  charging  it  must  be  Place* 
stated :  at  least,  unless  it  be  shown  negatively  that  it  is  not  parcel 
of  any  district  bound  to  repair  the  district  roads.  The  indictment 
stated,  that  part  of  a  common  King's  highway,  in  the  extra-paro- 
chial hamlet  of  Kingsmoor,  was  out  of  repair,  and  that  the  inha- 
bitants of  the  hamlet  ought  to  repair  it  After  judgment  for  the 
crown,  a  writ  of  error  was  brought,  on  the  ground  that  no  imme- 
morial obligation,  nor  any  special  ground  to  make  them  liable,  was 
stated.  It  was  urged  that  they  were  liable  of  common  right,  and 
that  an  extra-parochial  place  stood  in  this  respect  on  the  footing 
of  a  parish :  but  the  Court  thought  otherwise ;  and  held  that  they 
could  not  consider  a  common  law  obligation  as  attaching  upon  the 
inhabitants  of  the  hamlet  from  necessity,  unless  it  were  shewn 
negatively  that  the  hamlet  was  not  parcel  of  any  other  district  liable 
to  repair  its  own  roads ;  and  the  judgment  was  reversed,  (g) 

The  inhabitants  of  a  district  cannot  be  charged  ratione  tenurce,   Inhabitants 
because  unincorporated  inhabitants  cannot,  qua  inhabitants,  hold  cann°V})e  . 
lands:    and   a  district   cannot   be  charged   by  prescription  alone  J^JJf^     *** 
(without  a  consideration)  to  repair  what  is  not  within  such  district 
These  points  were  decided  in  the  case  of  a  bridge.     The  indictment 
stated  that  an  ancient  bridge,  in  the  parishes  of  M.  and  P.,  in  the 
King's  highway  there,  was  out  of  repair;  and  that  the  inhabitants 
of  the  said  parish  of  P.  and  of  the  town  of  M.  aforesaid,  from  time 
whereof,  &c,  and  by  reason  of  the  tenure  of  certain  lands  in  the 
said  parish  and  town,  had  repaired  and  of  right  ought  to  repair  it. 
After  judgment  for  the  crown  a  writ  of  error  was  brought ;  and  it 
was  urged  that  inhabitants  as  such  could  not  be  charged  ratione 
tenures  ;  and  that  as  it  did  not  appear  that  any  part  of  the  bridge 
was  in  the  township  of  M.,  the  indictment  against  the  township, 
on  the  ground  of  immemorial  obligation,  could  not  be  supported ; 

B.  &  A.  623.  (/)  Rex  v.  Ecclesfield,  1  B.  &  A.  348. 

(d)  Rex  v.  Hatfield,  4  B.  &  A.  75.  The  Rex  v.  Netherthong,  2  B.  &  A.  179.    Rex 

general  issue  was  pleaded.  See  pott,  p.  331.  v.  Hatfield,  4  B.  &  A.  75. 

(«)  Rex  v.  Hudson,  2  Str.  909.  (g)  Rex  v.  Kingsmoor,  2  B.  &  C.  190.. 
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and  the  Court  being  of  that  opinion  the  judgment  was  reversed*  (A) 
Where  an  indictment  alleged  that  the  inhabitants  of  three  townships 
in  a  parish  were  liable  to  repair  a  public  road,  it  was  objected,  but 
without  success,  that  the   indictment  was  bad  for  charging  three 
townships  conjointly ;  since,  if  all  were  liable,  it  was  the  separate 
neglect  of  each,  (i) 
Each  of  several      Where  lands  bound  to  the  repair  of  a  bridge  or  highway  ratione 
persons,  being   tenurcB  are  conveyed  to  several  persons,  every  one  of  the  grantees,' 
Sa^^nnH      taing  a  tenant  of  any  parcel,  is  liable  to  tne  whole  charge,  and 
repair,  is  liable  must  ^ave  contribution  from  the  others.      So  where  a  manor  so 
to  the  whole      bound  is  conveyed  to  several  persons,  a  tenant  of  any  parcel,  either 
of  the  demesnes  or  services,  is  liable  to  the  whole  repair,  and  may 
call  upon  the  tenants  of  the  residue  to  contribute ;  and  the  grantees 
are  chargeable  with  the  repair,  though  the  grantor  should  convey 
the   lands  or  manor  discharged  of  tne   repair;  and   the  grantees 
must  have  their   remedy  against  the  grantor.     And   the   reason 
seems   to   be,  because   the  whole  manor  or  land,  and  every  part 
thereof,  in   the   possession  of  one   tenant,  being  once  chargeable 
with  the  repair,  it  shall  remain  so,  notwithstanding  any  act  of  the 
owner.     For  the  law  will  not  suffer  him  to  apportion  the  charge, 
and  so  make  the  remedy  for  the  public  benefit  more  difficult;  or, 
by  alienations  to  insolvent  persons,  to  render  the  remedy  against 
such  persons  quite  frustrate.     And   though  such  lands  or  manor 
come  into  the  hands  of  the  crown,  yet  the  obligation  or  duty  con- 
tinues ;  and  any  person  afterwards  claiming  the  whole,  or  any  part 
of  it,  under  the  crown,  will   be  liable   to  an  indictment  for  not 
repairing.  (J) 

As  an  inclosure  of  a  highway  takes  away  the  liberty  and  con- 
venience which  the  public  nave  of  going  upon  the  adjoining  lands 
when  the  highway  is  out  of  repair,  (jj)  it  has  been  holden,  that  if 
the  owner  of  lands  not  inclosed  next  adjoining  to  a  highway  in- 
closes hfc  lands  on  both  sides,  he  is  bound  to  make  &  perfect  good 
way  as  long  as  the  inclosure  lasts ;  and  is  not  excused  by  shewing 
that  he  has  made  the  way  as  good  as  it  was  at  the  time  of  the  in- 
closure ;  because,  if  it  was  then  defective,  the  public  might  have 
gone  upon  the  adjoining  land,  (k)  So  if  a  man  incloses  land  on 
one  side,  which  lias  been  anciently  inclosed  on  the  other  side,  he 
ought  to  repair  all  the  way :  but  if  there  is  no  such  ancient  inclo- 
sure on  the  other  side,  he  ought  to  repair  but  half  the  way.  Thus, 
if  there  be  an  old  hedge,  time  out  of  mind,  belonging  to  A.  on  the 
one  side  of  the  way,  and  B.  having  land  lying  on  tne  other  side, 
make  a  new  hedge,  there  B.  shall  be  charged  with  the  whole 
repair:  but  if  A.  make  a  hedge  on  the  one  side  of  the  way,  and  B. 
on  the  other,  they  shall  be  chargeable  by  moieties.  (I)  But  a  per- 
son, having  made  himself  liable  to  repair  a  highway  by  reason  of 
inclosure,  may  relieve  himself  from  the  burthen  of  any  further 


Of  the  liability 
to  repair  by 
reason  of  in- 
closure. 


(A)  Rex  0.  Machynlleth,  2  B.  &  C.  166. 

(t)  Rex  o.  Bishop  Auckland,  I  A.  &  E: 
744. 

0)  Note  (9)  to  Rex  v.  Stoughton,  2 
Saund.  159,  citing  Reg.  v.  Duchess  of 
Buccleugb,  1  Salk.  358.  3  Vincr,  tit  Appor- 
tionment, 5.  pi.  9. 

(jj)  Ante,  p.  334. 

(*)  1  Roll.  Abr.  390.  (B)  pL.  1.  Dun. 
combe's  case,  Cro.  Car.  366.    He  nn's  case, 


Sir  W.  Jones,  296.  Sty.  364.  2  Lord 
Raym.  1 170.  1  Hawk.  P.  C.  c  76,8. 6.  Bac 
Abr.  tit.  Highways  (F).  Rex  v.  Stough- 
ton, 2  Saund.  160,  note  (12).  And  see 
Steel  «.  Prickett  and  others,  2  Stark.  R. 
469. 

(0  Bac.  Abr.  tit.  Highway*  (F.)  Rex 
p.  Staughton,  1  Sid.  464.  1  Hawk.  P.  C 
c.  76,  s.  7.  Rex  v.  Stoughton,  2  Saund. 
161,  note  (12). 
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reparations  by  throwing  it  open  again,  (m)  Thus  it  was  ruled  that 
if  a  person  remove  an  encroachment,  and  leave  that  part  of  the 
road  which  was  injured  by  the  encroachment  in  a  perfect  state,  his 
liability  to  repair  ratione  coarctations  ceases,  (n)  But  it  was  held, 
in  the  same  case,  that  if  a  person  charged  ratione  tenure  pleads 
that  the  liability  to  repair  arose  from  an  encroachment  which  has 
been  removed,  and  it  appears  that  the  road  has  been  repaired  by 
the  defendant  for  twenty-five  years  since  the  removal  of  the  alleged 
encroachment;  this  is  presumptive  evidence  that  the  defendant 
repaired  ratione  tenurce  generally,  and  renders  it  necessary  for  him 
to  shew  the  time  when  the  encroachment  was  made,  (o)  Where  a 
road  has  been  so  inclosed,  and  it  is  insufficient,  any  passenger  may 
break  down  the  inclosure,  and  go  over  the  adjoining  land,  (p) 

Where  a  new  road  is  made  in  pursuance  of  a  writ  of  ad  quod  Repairs  of  a 
damnum,  (q)  the  owner  of  the  land  is  not  obliged  to  repair  the  new  road  made  in 
road,  unless  the  jury  impose  such  a  condition  upon  mm :  but  the  ^JjjJ'JJ^  °^ 
parishioners  ought  to  keep  it  in  repair  for   the  future;  because,  damnum.  q" 
being  discharged  from  repairing  the  old  road,  no  new  burden  is 
laid  upon  them,  but  their  labour  is  only  transposed  from  one  place 
to  another.     But  if  ihe  new  road  lie  in  another  parish,  then  the 
person  who  sued  out  the  writ  and  his  heirs  ought  not  only  to  make 
it,  but  to  keep  it  in  repair ;  otherwise  the  parishioners  of  such 
other  parish  would  have  a  new  charge  upon  them,  and  no  recom- 
pence,  by  the  former  road  being  taken  away,  (r)    Where  a  high- 
way is  inclosed  under  the  authority  of  an  act  of  Parliament  for 
dividing  and  inclosing  open  common  fields,  the  person  who  incloses 
is  not  bound  to  repair  it  (s) 

The  general  turnpike  act,  3  Geo.  4,  c  126,  s.   106,  enacts,  that  3  Geo.  4,  c. 
it  shall  and  may  be  lawful  for  the  trustees  or  commissioners  of  any  '?6» s-  ,0fJ- 
turnpike  road,  to  contract  and  agree  with  any  person  or  persons  turnpike  roads 
liable  to  the  repair  of  any  part  of  the  road,  under  the  care  and  may  agree  with 
management  of  such  trustees  or  commissioners,  or  of  any  bridges  P6™008. llabl6 
thereon,  by  tenure,  or  otherwise,  for  the  repair  thereof,  for  such  p^rTofsuch* 
term  as  they  shall  think  proper  not  exceeding  three  years;  and  to  roads  by  tenure 
contribute  towards  the  repair  of  such  road  or  bridges,  such  sum  or  concerning  the 
sums  of  money  as  they  snail  think  proper  out  of  the  tolls  arising  0f  them6^ 
on  such  turnpike  roao.     The  sixty-third  section  of  the  repealed  And  where 
turnpike  act,  13  Geo.  3,  c.  84,  s.  62,  enacted,  that  where  parts  of  roads  arc 
highways  or  turnpike   roads  were   turned  by  legal   authority,  to  to"10^^© 
make  tne  same  nearer  or  more  commodious,  the  inhabitants  or  to^repairof 
other  persons,  who  were  liable  to  the  repair  of  the  old  highway,  the  old  roads 
should  be  liable  to  the  repair  of  the  new,  or  so  much  thereof  as  *re **° ** li!lb,ef 
should  be  equal  to  the  burthen  and  expense  of  repairing  such  old  tne  newroad* 
highway  from  which  they  were  exonerated  by  so  turning  the  same,  or  of  certain 
And  if  the  several  parties  interested  could  not  agree,  two  justices  ProPortlol,s  of 
were  empowered  in   the  manner  therein  mentioned  to  view  and 
settle  the  same ;  and  to  fix  a  gross  sum  or  annual  sum,  to  be  paid 
by  the  inhabitants  or  other  such  persons  towards  the  repair  of  the 

(«)  Bee.  Afar.  Ibid  Rex  v.  Flecknow,  (o)  Id.  Ibid. 

1  Burr.  465.    1  Hawk.  P.  C.  c.  76,  s.  7.  (p)  3  Salk.  182. 

But  where  the  party  is  charged  with  the  (?)  See  note  (h)  ante,  p.  340. 

repairing  ratione  tenura,  he  will  be  still  (r)  Ex  parte  Vennor,  3  Atk.  771,  2. 
bound  to  repair,  though  he  lay  the  ground      1  Hawk.  P.  C.  c.  76,  s.  7,  74,  75. 

open  to  the  highway.  3  Salk.  392.  (#)  Rex  v.  Flecknow,  1  Burr.  465. 

(*)  Rex  v.  Skinner,  5  Eep.  219. 
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Statutes  relat- 
ing to  the 
repairing  of 
highways  and 
turnpike  roads. 


The  statutes 
do  not  abro- 
gate the  com- 
mon law  provi- 
sions. 

Trustees  under 
a  road  act  not 
obliged  to 
repair  fences. 

Meaning  of  the 
word  road. 


Parish  not 
bound  to  re- 
pair fences. 


new  highway.  And  provisions  of  a  nature  nearly  similar  are  con- 
tained in  the  late  turnpike  act,  4  Geo.  4,  c.  95,  s.  68. 

The  4  Geo  4,  c.  95,  s.  68,  applies  to  parishes  as  well  as  to  indivi- 
duals. Where,  therefore,  disputes  having  arisen  between  two  pa- 
rishes as  to  the  proportion  of  a  turnpike  road,  which  each  was  bound 
to  repair  after  it  had  been  diverted  by  trustees,  two  justices  made  an 
order  determining  the  proportions  each  parish  was  to  repair ;  it  was 
held  that  each  parish  was  liable  to  repair  the  part  so  determined.  (/) 

The  general  statutes,  making  provision  for  repairing  highways, 
were  repealed  and  reduced  into  one  act :  namely,  the  5  &  6  Wm.  4, 
c.  50,  and  the  general  statutes  at  present  existing  with  respect  to 
turnpike  roads,  are  the  3  Geo.  4,  c.  126,  and  the  4  Geo.  4,  c  95. 
There  are  also  inclosure  acts  and  other  statutes,  both  of  a  public 
and  private  nature,  which  relate  to  the  repairs  and  management  of 
the  roads  in  particular  places  and  districts.  But  these  acts,  and 
especially  the  general  statutes,  are  of  great  length,  and  branch  out 
into  a  variety  of  clauses,  a  detail  of  which  would  not  be  consistent 
with  the  proposed  limits  of  this  work.  It  may,  however,  be  useful 
to  notice  a  few  of  the  decided  points  which  relate  to  their  construc- 
tion. 

It  is  no  excuse  for  parishioners,  being  indicted  at  common  law  for 
not  repairing  the  highways,  that  they  have  done  their  full  work 
required  by  statute ;  tor  the  statutes,  being  made  in  the  affirmative, 
do  not  abrogate  any  provision  of  this  kind  by  the  common  law.  (ti) 

If  trustees  under  a  road  act  turn  a  road  through  an  inclosure,  and 
make  the  fences  at  their  own  expense,  and  repair  them  for  several 
years,  they  cannot  be  compelled  to  continue  such  repairs,  unless 
there  be  a  special  provision  in  the  act  to  that  effect  (v)  In  this 
case  it  was  considered,  that  what  is  meant  by  a  road  is  the  surface 
over  which  the  King's  subjects  have  a  right  to  pass,  and  not  the 
fences  on  each  side :  and  that  the  owners  of  the  land  are  bound  to 
repair  the  fences  on  each  side,  unless  otherwise  provided  by  the 
act.  (w) 

Where  an  indictment  alleged  in  the  usual  way  that  the  liege 
subjects  could  not  pass  and  repass  as  they  were  wont  and  accus- 
tomed to  do,  and  it  appeared  that  there  were  precipices  on  the  sides 
of  the  road,  and  no  fences  or  guards  to  protect  the  passengers  from 
such  precipices,  but  there  was  no  evidence  of  there  having  been  any 
fences  before,  except  that  some  had  been  put  up  after  a  former  in- 
dictment ;  it  was  held  that  evidence  of  the  want  of  fenees  was  not 
admissible,  for  the  public  were  in  no  worse  a  situation  than  they 
were  wont  and  accustomed  to  be  before,  on  account  of  the  want  of 
fences,  (x)  It  seems  that  a  parish  was  not  liable  to  cleanse  the  ditches 
by  the  side  of  a  highway,  but  that  the  owners  of  the  adjoining  lands 
were  liable  to  cleanse  them  under  the  provisions  of  the  old  highway 
act  On  an  indictment,  which  charged  the  inhabitants  of  a  parish 
with  neglecting  to  repair  the  drains,  gutters,  and  ditches  by  which 
the  water  was  accustomed  to  run  off  the  road,  it  was  objected  that 


(t)  Reg.  r.  Inhabitants  of  Barton,  11 
A.  &  E.  343.  3  P.  &  D.  190.  Qumt 
whether  the  act  applies  where  a  parish  is 
liable  to  repair  one  side  of  a  road,  and 
an  individual  the  other. 

(«)  1  Hawk.  P.  C.  c.  76,  s.  43.    Bac. 


Abr.  tit  Highways  (G). 

(p)  Rex  v.  The  Com.  of  the  Llandilo 
District,  2  T.  R.  232. 

(w)  Id.  Ibid. 

(*)  Rex  ©.  Whitney,  7  C.  &  P.  208. 
Park,  J.  J.  A. 
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the  parish  were  not  liable  to  cleanse  the  drains,  and  Tindal,  C.  J., 
said,  "  Does  the  common  law  require  the  parish  to  cleanse  the 
ditches  ?    How  do  you  get  rid  of  the  Highway  Act  V  (y) 

It  has  been  held  that  a  turnpike  act,  giving  directions  for  repairing  Construction 
the  road  to  and  from  a  town,  excludes  the  town,  (s)    In  the  case  of  \^pjK 
upon  which  the  decision  was  made  it  was  stated,  that  the. town  had,  ^^e  repairs 
lately  before  the  act  was  passed,  been  paved  by  the  inhabitants,  and  of  a  road  in  a 
that  it  was  kept  in  repair  by  them,  ana  was  then  so :  and  in  several  town' 
parts  of  the  act  the  roads  were  described  as  leading  from,  to,  and 
through,  particular  towns;  but  when  it  mentioned  the  town  in 
question,  it  only  said,  to  and  from  the  town,  omitting  the  word 
"  through."  (a) 

So  upon  an  indictment  for  illegally  erecting  a  turnpike  gate 
across  a  road  leading  "  from  the  town  of  Cheltenham  to  a  place 
called  Hewlett's  Hill,"  it  was  held  that  the  town  was  excluded  (6) 
So  where  an  indictment  alleged  a  road  to  lead  "  from  and  through 
the  town  of  Upton,"  towards  the  parish  of  Great  Malvern,  it  was  held 
that  the  town  was  thereby  excluded,  (c)  * 

The  commissioners  appointed  by  die  6  Geo.  3,  c.  78  (an  act  for  Comminioiien 
dividing  and  inclosing  certain  lands  in  the  parish  of  Cottingham)  under  an  incio- 
which  enacted,  that  the  public  roads  to  be  set  out  by  them  should  empowered  to 
be  repaired  in  such  manner  as  other  public  roads  are  by  law  to  be  throw  the  re- 
repaired,  and  that  the  private  roads  should  be  repaired  by  such  per-  J*Kof  pi^ate 
son  or  persons  as  they  should  award,  have  no  power  to  impose  on  the  parish.011    * 
parish  at  large  the  burden  of  repairing  any  of  the  private  roads  set 
out  in  pursuance  of  the  act  (d) 

And  where  under  a  similar  act  the  commissioners  had  made  an 
order  in  1802,  that  the  private  ways  set  out  by  them  should  be 
repaired  by  the  inhabitants,  and  one  of  them  had  been  used  by  the 
public  in  every  way,  and  repaired  by  the  parish  up  to  1825,  when 
the  inhabitants  having,  as  was  alleged,  found  out  that  they  were  not 
bound  to  obey  the  order,  discontinued  the  repairs,  and  evidence  was 
offered  to  show  that  the  parish  had  been  acting  under  a  mistake ;  it 
was  held  that  the  inhabitants  were  not  bound  to  obey  the  order,  but 
that  that  was  not  conclusive  of  the  case.  In  ordinary  cases  there  was 
an  owner  of  the  land,  but  here  there  was  none,  except  as  directed  by 
the  act ;  for  the  presumption  that  roads  are  the  property  of  the  ad- 
jacent owners  (which  is  founded  on  the  supposition  that  the  roads 
originally  passed  over  the  lands  of  the  owners,  and  therefore  they 
still  belong  ad  medium  fiktm  vice,  to  the  adjacent  owners,)  does  not 
hold  where  roads  are  made  under  an  inclosure  act  The  case  turns 
on  this  question  only,  whether  or  no  the  parish  repaired  under 
a  mistaken  notion  of  liability.  If  they  acted  on  a  voluntary  disposi- 
tion on  their  part  to  repair  a  road,  which  was  useful  to  a  large  class 


(y)  Rex  v.  Upton  on  Severn,  MSS. 
C.  S.  G.  Wor.  Sum.  Asa.  1833.  Tindal, 
C.  J.,  but  see  5  &  6  Wm.  4,  c.  50,  s.  67, 
which  fives  the  surveyor  power  to  cleanse 
all  ditches,  &c.,  he  deems  necessary,  in  and 
through  any  lands  or  grounds  adjoining,  or 
lying  near  to  any  highway.  The  13  Geo.  3, 
c.  78,  s.  8,  made  the  occupiers  of  such 
lands  liable  to  cleanse  all  ditches,  &c.,  for 
keeping  highways  dry,  under  a  penalty  of 
ten  shillings,  but  no  such  provision  is  con- 
tained in  the  5  &  6  Wm.  4,  c.  50. 


(z)  Hammond  v.  Brewer,  1  Burr.  R.  376. 

(a)  Hammond  r.  Brewer,  1  Burr.  R.  376, 
and  see  Rex  v.  Gamlingay,  pott,  p.  365,  and 
Rex  v.  Harrow,  4  Burr.  2091. 

(6)  Reg.  v.  Fisher,  8  C.  &  P.  612. 
Tatteson,  J. 

(c)  Rex  v.  Upton  on  Severn,  6  C.  &  P. 
132.   Tindal,  C.  J.  MSS.  C.  S.  G.   S.  C. 

(<Q  Rex  v.  The  Inhabitants  of  Cotting- 
ham, 6  T.  R.  20.  See  Rex  e.  Wright,  3 
B.  &  Ad.  6b  1.    ^»fc,p.  337. 
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of  persons,  and  for  the  convenience  of  the  public,  they  ought  to  be 

convicted.    If  it  was  a  mistake,  they  ought  to  be  acauitted.  (e) 

Award  under         Upon  an  indictment  against  the  parish  of  Haslingneld,  for  not  re- 

acVreected       paring  a  highway,  an  award  made  by  commissioners  under  an 

evidence  of  **  mclosure  act,  which  awarded  the  highway  to  be  in  a  different  parish, 

locality  of  a      was  holden  not  to  be  admissible  evidence  for  the  defendants,  without 

usaee  not  ha     ^^^K  dial  ^  commissioners  had  given  notices  which  the  act  re- 

ingteenpur-"  quired  to    be  given  previously  to  the  boundaries  having  been 

■mint  to  it,  nor  ascertained  by  them ;    it  appearing  that  the  usage  had  not  been 

t!c«pr0PTO?a"   pursuant  to  the  award ;  the  defendants  having  since  the  award,  as 

well  as  before,  repaired  the  highway.     The  learned  judge  who  tried 

this  case  reported  that  he  should  have  had  no  difficulty  in  admitting 

the  award,  and,  if  the  usage  had  been  pursuant  to  it,  presuming  that 

the  proper  notices  had  been  given.  (/) 

We  may  now  shortly  consider  the  modes  of  proceeding  by  which 
persons  guilty  of  these  nuisances  to  highways  may  be  prosecuted. 
Proceedings  Nuisances  or  annoyances   to    highways,  whether    positive,  in 

^"^oFm?*  the  nature  of  actual  obstructions,  or  negative,  by  the  defect  of  proper 
woes  fa  high,  reparations,  may  be  made  the  subject  of  indictment,  which  is  the 
ways  by  indwu  more  usual  course  of  proceeding.     And  formerly  justices  of  assize 

marion°r  mfor"  an(^  °^  ^e  P6806  ™ght  have  presented  highways  wnich  were  out  of 
repair,  but  now  by  the  5  &  6  Wm.  4,  c.  50,  s.  99,  it  is  not  lawful 
"  to  take  or  commence  any  legal  proceeding  by  presentment,  against 
the  inhabitants  of  any  parish,  or  other  person,  on  account  of  any 
highway  or  turnpike  road  being  out  of  repair."  (a) 
Mode  of  pro-        A  new  mode  of  compelling  the  repairs  of  highways  has  been  in- 
j^c^h***6   troduced  by  the  5  &  6  Wm.  4,  c.  50,  s.  94,  which  enacts,  that  "  if 
highway  is  out  aD7  highway  is  out  of  repair,  or  is  not  well  and  sufficiently  repaired 
of  repair.  and  amended,  and  information  thereof,  on  the  oath  of  one  credible 

witness,  is  given  to  any  justice  of  the  peace,  it  shall  and  may  be 
lawful  for  such  justice,  and  he  is  hereby  authorized  and  required  to 
issue  a  summons  requiring  the  surveyor  of  the  parish,  or  other 
person  or  body  politic  or  corporate  chargeable  with  such  repairs,  to 
appear  before  the  justices  at  some  special  sessions  for  the  highways 
in  the  said  summons  mentioned,  to  be  held  within  the  division  m 
which  the  said  highway  may  be  situate ;  and  the  said  justices  shall 
either  appoint  some  competent  person  to  view  the  same,  and  repent 
thereon  to  the  justices  in  special  sessions  assembled,  on  a  certain  day 
and  place  to  be  then  and  there  fixed,  at  which  the  said  surveyor  of 
the  highways  or  other  party  as  aforesaid,  shall  be  directed  to  attend, 
or  the  said  justices  shall  fix  a  day  whereon  they  or  any  two  of  them 
shall  attend  to  view  the  said  highway;  and  if  to  the  justices  at 
special  sessions,  on  the  day  and  at  the  place  so  fixed  as  aforesaid,  it 
snail  appear,  either  on  the  report  of  the  said  person  so  appointed  by 
them  to  view,  or  on  the  view  of  such  justices,  that  the  said  highway 
is  not  in  a  state  of  thorough  and  effectual  repair,  they  the  said 
justices  at  such  last-mentioned  special  sessions  shall  (h)  convict  the 

(e)  Rex  t).  Edmonton,  1  M.  &  Rob.  24.  field,  2  M.  &  8.  558. 
LordTenterden,C.  J.  Qwere,  whether  in  (g)  A  presentment  and  indictment  differ, 
such  a  case  the  soil  be  not  in  the  lord  of  the  2  Inst.  739.  Comb.  225. 
manor :  it  was  so  before  the  inclosure,  and  (A)  This  is  not  compulsory,  but  the  jus- 
it  would  seem  so  to  continue,  unless  there  tlces  may  exercise  a  discretion  whether  they 
were  an  express  provision  Testing  it  else-  will  convict.  Reg.  v.  Lord  Radnor,  8  Dow. 
where.  C.  4  G.  P.  C.  717. 

(/)  Rex  v.  The  Inhabitants  of  Staling- 
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said  surveyor  or  other  party  liable  to  the  repair  of  the  said  highway 
in  any  penalty  not  exceeding  five  pounds,  and  shall  make  an  order 
on  the  said  surveyor,  or  other  person  or  bodies  politic  or  corporate 
liable  to  repair  such  highway,  by  which  order  they  shall  limit  and 
appoint  a  tune  for  the  repairing  of  the  same  ;  and  in  default  of  such 
repairs  being  effectually  made  within  the  time  so  limited,  the  said 
surveyor,  or  such  other  person  or  body  politic  or  corporate  as  afore- 
said, shall  forfeit  and  pay  to  some  person  to  be  named  and  appointed 
in  a  second  order  a  sum  of  money  to  be  therein  stated,  and  which 
shall  be  equal  in  amount  to  the  sum  which  the  said  justices  shall,  on 
the  evidence  produced  before  them,  judge  requisite  for  repairing  such 
highway,  which  money  shall  be  recoverable  in  the  same  manner 
as  any  forfeiture  is  recoverable  under  this  act,  and  such  money  when 
recovered  shall  be  applied  to  the  repair  of  such  highway,  and  in  case 
more  parties  than  one  are  bound  to  repair  any  such  highway,  the 
said  justices  shall  direct  in  their  said  order  what  proportion  shall  be 
paid  by  each  of  the  said  parties:  provided,  that  if  the  said 
nighway  so  out  of  repair  is  a  part  of  the  turnpike  road,  the  said  jus- 
tices shall  summon  the  treasurer  or  surveyor  or  other  officer  of  such 
turnpike  road,  and  the  order  herein  directed  to  be  made  shall 
be  made  on  such  treasurer  or  surveyor  or  other  officer  as  aforesaid, 
and  the  money  therein  stated  shall  be  recoverable  as  aforesaid :  pro-  In  what  cases 
vided  nevertheless,  that  the  said  justices  shall  not  have  power  J™**0??11" 
to  make  such  order  as  aforesaid  in  any  case  where  the  duty  or  obli-  w  m  ere* 
gation  of  repairing  the  said  highway  comes  in  question." 

By  sec  95,  "  if  on  the  hearing  of  any  such  summons  respecting  Mode  of  pro- 
the  repair  of  any  highway  the  duty  or  obligation  of  such  repairs  is  C^JS0^  to 
denied  by  the  surveyor  on  behalf  of  the  inhabitants  of  the  parish,  or  JepSrU  di»- 
by  any  other  party  charged  therewith,  it  shall  then  be  lawful  for  puted. 
such  justices,  and  they  are  hereby  required  to  direct  a  bill  of  indict- 
ment to  be  preferred,  and  the  necessary  witnesses  in  support  thereof 
to  be  subpoenaed,  at  the  next  assizes  to  be  holden  in  and  for  the  said 
county,  or  at  the  next  general  quarter  sessions  of  the  peace  for  the 
county,  riding,  division,  or  place  wherein  such  highway  shall  be, 
against  the  inhabitants  of  the  parish  or  the  party  to  be  named  in 
such  order  for  suffering  and  permitting  the  said  highway  to  be  out 
of  repair ;  and  the  costs  of  such  prosecution  shall  (*)  be  directed  by 
the  Judge  of  assize  before  whom  the  said  indictment  is  tried,  or  by 
the  justices  at  such  quarter  sessions,  to  be  paid  out  of  the  rate  made 
and  levied  in  pursuance  of  this  act  in  the  parish  in  which  such 
highway  shall  be  situate  :  provided  nevertheless,  that  it  shall  be 
lawful  for  the  party  against  whom  such  indictment  shall  be  so  pre- 
ferred at  the  quarter  sessions  as  aforesaid  to  remove  such  indictment 
by  certiorari  or  otherwise  into  his  Majesty's  Court  of  King's  Bench." 

Another  mode  of  proceeding  is  by  information,  which  may  Information, 
be  granted  by  the  Court  of  King  s  Bench  at  their  discretion.  But 
they  will  not  grant  an  information  to  compel  a  parish  to  repair  a 
highway  which  is  not  much  used ;  and  when  it  appears  that  another 
highway,  equally  convenient  to  the  public,  is  in  good  repair.  And 
indeed  they  never  give  leave  to  file  an  information  for  not  repairing 
a  highway,  unless  it  appear  that  the  grand  jury  have  been  guilty  of 

(t)  See  pott,  p.  374 
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gross  misbehaviour  in  not  finding  a  bill ;  and  they  refuse  it  for  this 
reason,  that  the  fine  set  on  conviction  upon  an  information  cannot 
be  expended  in  the  repair  of  the  highway,  whereas  on  an  indictment 
it  is  always  so  expended,  (f) 

Though  it  is  often  stated  in  indictments  for  nuisances  to  highways, 
that  "  from  time  whereof  the  memory  of  man  is  not  to  the  contrary/ 
or,  "from  time  immemorial/  there  was  and  is  a  common  and 
ancient  King's  highway,  yet  it  is  not  necessary  to  do  so ;  for  it  is 
sufficient  to  state  in  a  compendious  manner  that  it  is  a  highway.  (I) 
And  though  it  is  usual  to  state  the  termini  of  the  highway,  it  is  said 
not  to  be  necessary ;  on  the  ground  that  a  public  highway  is  in- 
tended to  go  through  all  the  realm,  and  to  lead  from  sea  to  sea.  (m) 
But  if  the  termini  are  stated,  they  must  be  substantially  proved,  ac- 
cording to  the  statement :  (n)  and  the  road  must  in  general,  (if 
described  at  all)  be  described  correctly.  Thus,  where  a  highway 
leading  from  A.  to  C,  not  passing  through  8.,  though  communicat- 
ing with  it  by  means  of  a  cross  road,  was  described  as  a  road  leading 
from  A.  to  B.,  and  from  thence  to  C,  the  variance  was  held  to  be 
fatal  (o)  An  indictment  describing  a  footpath  as  leading  from  A.  to- 
wards and  unto  the  parish  church,  is  satisfied  by  proof  of  a  public  way 
leading  from  A.  to  the  parish  church,  though  turning  backwards  be- 
tween A.  and  the  church  at  an  acute  angle,  and  tnough  the  part 
from  A.  to  the  angle  be  an  immemorial  way,  and  the  part  from  the 
angle  to  the  church  be  recently  dedicated,  (p  ) 

The  highway  must  be  alleged  in  the  indictment  to  lie  in  the  parish 
indicted,  otherwise  such  parish  is  not  bound  to  repair  it ;  and  if  it  be 
not  so  alleged,  the  indictment  is  erroneous,  and  judgment  will  be  re- 
versed.(a)  Where  an  indictment  averred  that  there  was  a  highway  in  the 
town  of  Bishop  Auckland,  in  the  parish  of  St  Andrew  Auckland,  and 
that  certain  parts  of  the  same  highway,  which  were  set  out,  and  laid 
to  be  in  the  town  of  Bishop  Auckland,  were  out  of  repair,  and  that 
the  inhabitants  of  the  township  of  Bondoate  in  Auckland,  Newgate  in 
Auckland,  and  the  borough  of  Auckland,  in  the  parish  of  St  Andrew 
Auckland,  were  liable  to  repair  the  same ;  it  was  held  that  the  indict- 
ment was  bad,  because  it  aid  not  show  that  the  parts  out  of  repair 
were  within  the  townships  indicted,  (r)  Nor  will  it  cure  the  objec- 
tion, that  the  part  which  is  out  of  repair  is  expressly  stated  to  be  in 
the  parish  indicted,  if  such  part  be  represented  as  part  of  the  road 
before  described.     Thus,  where  an  indictment  against  the  parish  of 


(/)  Bac  Abr.  tit  Highway;  (H.)  Bex 
v.  The  Inhabitants  of  Steyning,  Say.  92. 

(A)  It  is  not  within  the  scope  of  this 
work  to  treat  particularly  of  the  forms  of 
the  pleadings,  though  some  of  the  promi- 
nent points  concerning  them  are  occasion- 
ally mentioned.  For  indictments,  pleas, 
&c  relating  to  nuisances  to  highways  the 
reader  is  referred  to  the  Cro.  Circ.  Comp. 
(8th  ed.)  301.  6  Wentw.  405.  2  Stark. 
664.  3  Chit  Cr.  L.  576,  607,  and  the 
notes  to  Rex  e.  Stoughton,  2  Saund.  157, 
et$tq. 

(0  Aspindall  c.  Brown,  3  T.  R,  265. 

(m)  Rex  v.  Hammond,  Str.  44.  10  Mod. 
382.  Halsell's  case,  Noy,  90.  Latch.  183. 
Rex  v.  St  Wconards,  6  C.  fit  P.  582. 


Rex  v.  Neale,  3  Keb.  89.  Rouse  r  Hardin, 
1  H.  Blac  351 ;  but  see  Lord  Loughbo- 
rough's judgment,  who  differed. 

(n)  Rouse  v.  Bardin,  1  H.  Blac  351. 
Rex  v.  St  Weonards,  6  C.  &  P.  582. 

(o)  Rex  v.  Great  Canfield,  ear.  EUenbo- 
rough,  C.  J.,  6  Esp.  C.  136. 

(p)  Rex  v.  Marchioness  of  Downshire, 
4  A.  &  E.  232  ;  5  N.  &  M.  662.  If  the 
indictment  had  described  it  as  an  immemo- 
rial way  from  A.  to  the  church,  it  would 
have  been  bad.  Per  Lord  Denman  and 
Coleridge,  J. 

(q)  Hex  v.  Hartford,  Cowp.  HI. 

(r)  Rex  v.  Bishop  Auckland,  1  A.  &  E. 
744. 
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Gamlingay  stated  that  there  wasa  highway  leading  from  the  parish  of 
Hartley  St  George  towards  and  unto  the  parish  of  Gamlingay,  and 
that  a  certain  part  of  the  said  highway  situate  in  the  said  parish  of 
Gamlingay  was  out  of  repair,  it  was  moved  in  arrest  of  judgment  that 
no  part  of  the  road,  as  described,  lay  in  Gamlingay ;  and  the  Court 
held  the  objection  fatal,  (s)  So  where  an  indictment  against  the 
parish  of  Upton  on  Severn  stated  that  there  was  a  highway  "  from  and 
through  the  town  of  Upton  on  Severn, "  and  there  was  no  express  aver> 
ment  that  the  part  out  of  repair  was  in  the  parish,  it  was  held  bad.  (t) 
But  where  an  indictment  charged  that  the  defendants  removed  the 
gravel  over  a  culvert  in  the  parish  of  Studley  opposite  to  a  mill  there 
in  a  certain  King's  common  highway  there  leading  from  Studley  to 
Henley  upon  Arden,  it  was  objected  that  it  did  not  distinctly  appear 
that  the  road  obstructed  was  in  the  parish  of  Studley,  ana  Rex  v. 
Gamlingay  (tty  was  relied  upon ;  but  it  was  held  that  the  indictment 
in  that  case  differed  essentially  from  this  indictment,  because  there 
was  a  distinct  allegation  that  the  nuisance  was  committed  in  the  parish 
of  Studley.  The  words  leading  from  Studley  to  Henley  would 
primd  facie  import  that  it  was  a  nighway  leading  from  a  vill  in  the 
parish,  and,  therefore,  must  be  considered  as  a  highway  leading  from 
a  vill  or  town  situate  in  the  parish  to  another  place,  (u)  Where  an 
indictment  charged  that  the  defendant  at  the  township  of  W.  upon  a 
highway  there  leading  from  a  highway  leading  from  the  village  of  W. 
towards  the  parish  church  of  C.  towards  and  unto  a  highway  leading 
from  the  saia  village  of  W.  towards  and  unto  the  township  of  L.  W. 
by  a  certain  wall  there  extending  into  the  said  highway  unlawfully 
encroached,  it  was  held  that  the  words  " there  *  and  "  said"  could 
only  be  referred  to  the  first-mentioned  highway,  and  that  the  indict- 
ment was  sufficient  (v)  Where  the  indictment  is  against  a  particular 
person,  charging  him  with  the  repair  of  a  highway  m  respect  of  cer- 
tain lands,  it  seems  that  the  occupier,  and  not  the  owner,  is  the 
proper  person  against  whom  the  indictment  should  be  brought ;  on 
the  ground  that  the  public  have  no  means  of  knowing  who  is  the 
owner  of  the  lands  charged  with  the  repair :  and  it  does  not  seem  to 
be  material  what  estate  the  occupier  has  in  the  lands  liable,  (to) 
The  averment  of  obligation  to  repair,  in  an  indictment  against  a  per- 
son for  not  repairing  by  reason  of  tenure,  will,  it  seems,  be  sufficient, 
if  it  state  that  the  defendant  ought  to  repair  by  reason  of  the  tenure 
of  his  lands,  without  adding  that  those  who  neld  the  lands  for  the 
time  being  have  immemoriaUy  repaired;  a  prescription  being 
implied  in  the  estate  of  inheritance  in  the  land,  (x)  But  it  is  not 
sufficient  to  state  that  the  party  is  chargeable  by  being  owner  and 
proprietor  of  the  property  subject  to  the  charge,  (y)  fiut  an  indict- 
ment against  a  particular  oart  of  a  parish,  such  as  a  district, 
township,  division,  or  the  lixe,  for  not  repairing  a  highway  in  the 
parish,  stating  that  the  inhabitants  of  the  district  from  time  imme- 


($)  Rex9.Gamlingay,3T.R.513.  And 
see  Hammond  v.  Brewer,  ante*  p.  361 ,  and 
Rouse  v.  Bardin,  1  H.  Blac  356,  Lord 
Loughborough's  judgment. 

(f)  Rex  r.  Upton  on  Severn ,  6  C.  ot  P. 
132.  Tindal,  C.  J.  MSS.  C.  S.  6. 

(tf)  Supra, 

(«)  Rex  v.  Knight,  7  B.  &  C.  413.  1 
M.  &  R.  217.  Lord  Tenterden,  C.  J. 
doubted  the  propriety  of  the  decision  in 


Rex  v.  Gamlingay,  saying  that,  in  common 
parlance,  the  words  "  leading  from  a  place," 
include  as  well  as  exclude  that  place. 

(c)  Rex  v.  Wright,  1  A.  &  E.  434. 

(v)  Reg.  v.  Watts,  I  Salk.  357.  Reg. 
v.  Bucknefi,  7  Mod.  65.  Rex  v.  Sutton, 
3  A.  &  E.  597. 

(*)  Rex  0.  Stoughton,  2  Saund.  158  <L 
note  (9).   1  ChiL  G.  L.  475,  etse*. 

(y)  Rex  v.  Kerrison,  1  M.  &  &  435. 
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morial  ought  to  repair  and  amend  ft,  is  erroneous ;  it  should  state 
that  the  inhabitants  of  such  district  from  time  whereof,  &c,  have  used 
and  been  accustomed,  and  of  right  ought  to  repair  and  amend  it : 
for  the  inhabitants  of  a  particular  division  of  a  parish,  not  being 
bound  to  repair  by  common  law,  and  their  obligation  arising  neces- 
sarily only  from  custom  or  prescription,  the  indictment  ought  to 
shew  such  custom,  prescription,  or  reason,  of  their  obligation,  (s) 
So  it  was  decided  that  a  presentment  under  the  13  Geo.  3,  c  78,  s.  24, 
(now  repealed)  against  a  smaller  district  than  a  parish,  must  have 
stated  expressly  how  the  inhabitants  thereof  were  liable  to  the  repair  of 
the  roads,  or  that  they  have  been  liable  immemorially.  (a)  We  have 
seen  that  a  material  variance  from  the  description  of  the  road  in  the 
indictment  will  be  fatal ;  so  that  a  highway  leading  from  A.  to  8., 
and  communicating  with  C.  by  a  cross  road,  cannot  be  described  as  a 
highway  leading  from  A.  to  C.,  and  from  thence  to  B.  (i)  In  every 
indictment  against  a  parish  for  not  repairing  a  highway,  there  are 
three  essential  averments :  the  first,  that  the  road  is  a  highway ;  the 
second,  that  it  is  out  of  repair;  and  the  third,  that  it  is  situated  in 
the  parish,  (c)  A  presentment  for  a  nuisance  in  a  highway  must 
have  concluded — against  the  form  of  the  statute,  (d) 

A  highway  may  oe  described  as  a  common  highway  for  carts,  car- 
riages, &c,  although  it  has  always  been  arched  over,  provided  it  be 
capable  of  being  used  by  all  ordinary  carriages,  and  notwithstanding 
the  archway  be  not  sufficiently  high  to  permit  road  waggons  and  other 
carriages  of  unusual  dimensions  to  pass  under  it.  (e) 

Where  an  indictment  charged  the  non-repair  of  a  highway  for 
horses,  coaches,  carts,  and  carriages,  and  there  was  no  evidence  that 
any  carriages  had  ever  gone  the  whole  length  of  it,  but  the  road  had 
been  repaired  by  the  parish,  and  persons  on  horseback  had  fre- 
quently passed  along  it,  it  was  held  that  the  defendants  could  not 
be  convicted,  as  there  was  no  count  charging  that  it  was  a  road  for 
horses.  (/)  And  where  an  indictment  stated  that  there  was  a  pack 
and  prime  way  between  certain  specified  places,  and  it  appeared 
that  part  of  that  road  was  a  turnpike  road,  it  was  held  that  this  was 
fetal,  for  the  statement  in  the  indictment  was  matter  of  description, 
and  must  be  proved  as  laid,  (jo) 

Where  a  person  who  is  bound  rations  tenure  to  repair  a  high- 
way lives  out  of  the  county  in  which  such  highway  is  situate, 
he  may  nevertheless  be  indicted  in  such  county  for  not  repair- 
ing it  (A) 

If  the  description  of  a  highway  in  an  indictment  for  the  non-re- 
pair of  it  be  too  indefinite,  being  eaually  applicable  to  several  high- 
ways, advantage  should  be  taken  by  plea  in  abatement ;  and  the 
description  given,  if  true  in  feet,  cannot  be  objected  to  at  the  trial 
under  the  plea  of  the  general  issue.  (*') 

Where  an  indictment  or  presentment  is  against  the  inhabitants 

curia,  B.  R. 

(/)  Kex9.St.Weonards,5C.&P.579. 
Parke,  B. 

(a)  Rex  v.  St.  Weonards,  6  C.  &  P.  582. 
Alderaon  B.  and  Williams,  J. 

(ft)  Rex  0.  Clifton,  5  T.  R.  502,  503. 

(t)  Rex  v.  Hammersmith,  1  Stark.  Rep. 
357.  Particulars  of  the  roads  indicted  may 
be  obtained.   See  auto,  p.  330. 


(z)  Ante,  note  (x).  Rex  v.  Broughton, 
5  Burr.  2700.  Freem.  522.  Rex  v.  Stough- 
ton,  R.  v.  Sheffield,  2  T.  R.  111. 

(a)  Rex  r.  Penderryn,  2  T.  513.  Rex 
,  v.  Marton,  Andr.  276. 

(6)  Rex  v.  Great  Canfield,  6  Esp.  136, 
ante,  note  (o\  p.  364. 

(c)  2  Stark.  Crim.  Plead.  667,  note  (f). 

(d)  Rex  e.  Winter,  13  East,  258. 

(e)  Rex  «.  Lynn,  1  G.  &  P.  527,  tota 
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of  a  parish  at  large,  who,  as  it  has  been  seen,  are  bound  of  com- 
mon right  to  repair  all  the  highways  lying  within  it,  they  may 
upon  the  general  issue,  not  guilty,  shew  that  the  highway  is  in 
repair,  or  that  it  is  not  a  highway,  or  that  it  does  not  lie  within 
the  parish;  for  all  these  are  facts  which  the  prosecutor  must 
allege  in  his  indictment,  and  prove  on  the  plea  of  not  guilty.  (J) 
But  it  is  settled  that  they  cannot,  upon  the  general  issue,  throw 
the  burthen  of  repairing  on  particular  persons,  by  prescription  or 
otherwise ;  but  must  set  forth  their  discharge  in  a  special  plea,  (k) 
This  rule,  however,  was  recently  held  not  to  apply  to  a  case  where 
the  burthen  of  repairing  was  transferred  from  tne  inhabitants  of  a 
parish  to  other  persons  by  a  public  act  of  Parliament,  to  which  all 
are  supposed  to  be  privy,  and  of  which  all  are  supposed  to  have 
cognizance.  (/)  Where  a  person  is  charged  with  the  repairs  of  a 
highway  or  bridge,  against  common  right,  he  may  discharge 
himself  upon  not  guilty  to  the  indictment :  and  therefore  where  a 
particular  division  of  a  parish  is  charged  with  the  repair  by  pre- 
scription, or  a  particular  person  by  reason  of  tenure  or  the  like, 
which  are  obligations  against  the  common  law,  they  may  throw 
the  burthen  either  on  the  parish,  or  even  on  an  individual  on  the 
general  issue.  And  the  reason  seems  to  be,  because  upon  this 
issue  the  prosecutor  is  bound  to  prove  that  the  defendants  are 
chargeable  by  tenure  or  prescription,  and  therefore  the  defendants 
may  disprove  it  by  opposite  evidence:  but  if  they  will,  though 
unnecessarily,  plead  the  special  matter,  it  is  held  not  to  be  enough 
to  say  that  they  ought  not  to  repair,  but  they  must  go  further 
and  shew  who  ought,  (m) 

If  a  parish  consisting  of  several  townships  be  indicted  for  not  Pariah  must 
repairing  a  road  within  it,  a  plea  that  each  township  has  immemorially  ■*•*  with 
maintained  its  own  roads  must  shew  how  much  of  the  road  indicted  are*!**^  to 
lies  in  one  township,  and  how  much  in  another ;  for  it  is  considered  repair,  and 
that  the  parish  must  know  the  limits  of  each  township,  and  is  what  particular 
bound  to  shew  with  certainty  the  parties  liable  to  repair  every  part  JJJjJ 
of  the  highway  indicted,  and  in  what  right  they  are  so  liable,  (n) 
Where  to  an  indictment  for  non-repair  of  a  road  the  parish  plead 
specially  that  particular  individuals  are  liable  ratione  tenures  to  re- 
pair parts  of  the  road  indicted,  they  must  accurately  describe  the 
Sarts  such  persons  are  respectively  liable  to  repair,  for  they  can  only 
ischarge  themselves  by  shewing  precisely  who  are  liable,  and  for 
what  particular  parts  of  the  road.    To  an  indictment  against  a 
parish  for  not  repairing  a  road  beginning  at  the  confines  of  the  parish 
of  L.  and  ending  at  8.,  containing  in  length  2390  yards,  the  parish 
pleaded  as  to  part  commencing  at  the  confines  of  the  parish  of  L., 
and  continuing  thence  onwards  in  length  363  yards  or  thereabouts, 
that  the  same  adjoined  on  the  north-east  side  thereof  to  certain  lands 
in  the  occupation  of  V.  as  tenant  to  P.,  and  on  the  south-west  side  to 
certain  other  lands  in  the  occupation  of  J.  as  tenant  to  the  said  P., 
and  that  the  said  P.,  by  reason  of  the  tenure  of  such  lands  ought  to 

0)  Bex  r.  The  Inhabitants  of  Norwich,  (m)  Rex  v.  Yarnton,  1  Sid  140.   Rex 

1  Str.  181,  et  seq.     Rex  e.  Stoughton,  2  v.  Hornsoy,  Garth.  213.    Rex  v.  City  of 

Sannd.  158,  note  (3).  Norwich,  1  Str.  180,  et  seq.  Rex  «.  St 

(A)  Rex*.  St  Andrews,  1  Mod.  112.  Andrews,  3  Salk.  183,   pi.   3.    Rex  v. 

Anon.  1  Vent  256.  Stoughton,  2  Sannd.  159  a.  note  (10.) 

(0  Rex  v.  The  Inhabitants  of  St.  George,         (»)  Rex  v.  firidekirk,  11  East,  304. 
3  Camp.  222. 
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repair  such  part  of  the  said  highway  adjoining  to  the  said  lands  being 
in  length  as  aforesaid  or  thereabouts,  when  and  as  often  as  there 
should  be  occasion,  &c,  and  as  to  another  part  commencing  at  the 
termination  of  the  said  part  of  the  said  highway  last  described,  and 
continuing  thence  onwards  in  length  499  yards  or  thereabouts,  that 
the  same  on  each  side  thereof  adjoined  to  certain  other  lands  in  the 
occupation  of  B.  as  tenant  to  C,  and  that  C.  by  reason  of  his  tenure 
of  such  lands  ought  to  repair  such  part  of  the  said  highway  adjoining 
to  the  said  last-mentionea  lands,  (o)  The  replication  was  that  P.  C, 
&c.,by  reason,  oftheir  several  and  respective  tenures  of  the  said  several 
lands  ought  not  respectively  to  repair  such  part  of  the  said  highway 
respectively  as  adjoins  to  the  lands  in  the  several  and  respective  te- 
nures of  the  said  P.  C,  &a,  modo  et  formd.  It  appeared  that  on 
entering  the  road  from  the  parish  of  L,  the  land  of  P.  extended  on  both 
sides  ofthe  road,  but  about  eighteen  yards  further  on  the  left  than  on 
the  right  hand  side.  Where  r.'s  land  ended  C.'s  land  began  on  each 
side  of  the  road,  so  that  for  the  eighteen  yards  P.'s  land  and  C.'s 
were  opposite  to  each  other.  It  was  objected  that  there  was  a  mis- 
description, for  it  was  stated  that  P.  was  bound  to  repair  the  whole  road 
and  C.  the  whole  road,  but  the  evidence  was  that  there  were  about 
eighteen  yards,  in  which  P.  and  C.  would  be  bound  to  repair  ad  me- 
dium fihim  viae.  It  was  answered  that  the  form  of  the  issue,  as  well 
as  the  substance,  was,  whether  persons  holding  lands  were  bound  to 
repair  the  road  adjoining  to  their  lands — that  the  statement  of  so 
many  yards  " or  thereabouts"  left  it  quite  at  large,  as  much  as  if  it 
had  been  alleged  under  a  videlicet ;  but  it  was  held  that  the  plea  was 
not  proved ;  for  it  was  an  entire  plea  which  the  defendants  were  bound 
wholly  to  prove,  and  as  no  part  of  the  plea  stated  that  P.  &  C.  were 
bound  to  repair  up  to  the  middle  ofthe  road  there  was  a  variance,  (p) 
Where  a  plea  to  an  indictment  in  the  ordinary  form  against  a 
parish  for  non-repair  of  a  road,  alleged  that  the  road  lay  within  a 
township,  and  that  the  inhabitants  of  the  township  had  been  accus- 
tomed from  time  immemorial  to  repair  all  highways  within  the  town- 
ship, which  otherwise  would  be  repairable  by  the  parish  at  large,  and 
that  the  inhabitants  of  the  parish  at  large  had  not  been  accustomed 
to  repair  the  highways  within  the  township,  and  that  by  reason  of 
the  premises  the  township  ought  to  repair  the  said  road,  and  the  re- 
plication traversed  the  custom  for  the  township  to  repair  all  highways 
within  it  as  stated  in  the  plea,  and  a  verdict  was  found  for  the  de- 
fendants ;  judgment  was  arrested,  because  the  plea  did  not  aver  that 
the  highway  was  one  which,  but  for  the  custom,  would  be  repairable 
by  the  parish  at  large,  and  so  did  not  show  what  party  other  than  the 
defendants  was  liable  to  repair  it.  (q) 
Tra**"*  of  If  a  person  indicted  for  not  repairing  ratione  tenures,  or  a  town- 

^p£*Ion  °  ship,  or  other  particular  persons,  indicted  for  not  repairing  by  pre- 
scription, plead  (though  unnecessarily)  to  the  indictment,  and  shew 
who  ought  to  repair,  as  they  must  do,  it  is  necessary  to  traverse 
their  obligation  to  repair:  but  if  a  parish  be  indicted  for  not 
repairing  a  highway,  or  a  county  for  not  repairing  a  bridge,  and 

(o)  The  plea   proceeded  to  aver   the  Monm.  Summer  Ass.  1830.   Bosanquet,  J. 

liability  ofthe  owners  ofthe  adjoining  lands  There  were  similar  variances  in  the  proof 

to  repair  the  residue  of  the  road  in  a  similar  as  to  other  parts  ofthe  road.  MSS.  C.  S.  G. 

manner.  (q)  Rex  v.  Eastrragton,  5  A.  &  E.  765. 

(p)  Rex  p.    Inhabitants  of   Rockfield, 
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they  throw  the  charge  upon  another,  they  ought  not  to  traverse 
their  obligation  to  repair,  for  it  is  a  traverse  of  matter  of  law ; 
and  such  traverse,  though  very  often  inserted,  is  demurrable, 
and  therefore  ought  always  to  be  omitted,  (r)  Where  an  indict- 
ment charged  that  the  defendant  ought  to  repair  ratione  tenures 
of  certain  lands  inclosed  and  encroached  by  him  out  of  the  high- 
way, a  plea,  traversing  the  obligation  ratione  tenures,  was  held 
good ;  on  the  ground  that  it  professed  to  charge  the  defendant  ra- 
tione tenures,  and  not  by  reason  of  the  encroachment ;  and  that  the 
obligation  ratione  tenures  would  continue,  though  the  land  should  be 
again  thrown  open  to  the  highway,  whereas  the  obligation  by  reason 
of  the  encroachment  would  not  (s) 

Where  any  subdivision  of  a  parish  is  liable  to  the  repair  of  a  Where  a  parish 
highway,  and  the  indictment  is,  notwithstanding,  preferred  against  is  ™jj[?*?  •*"* 
the  whole  parish,  care  should  be  taken  to  plead  the  liability  of  such  J^  p^hV 
subdivision ;  for  if  judgment  be  given  against  the  parish,  whether  liable  to  the 
after  verdict  upon  not  guilty,  or  by  default,  the  judgment  will  be  rep***,  the 
conclusive  evidence  of  the  liability  of  the  whole  parish  to  repair,  SJ^care  t0 
unless  fraud  can  be  shewn,  (t)    Fraud,  however,  is  only  put  for  plead  such 
example ;  for  if  the  other  districts  can  shew  that  they  had  no  notice  utility, 
of  the  indictment,  and  that  the  defence  was  made  and  conducted  Evidence  of 
entirely  by  the  district  in  which  the  highway  indicted  lay,  without  ^Sn'coiSmK 
their  knowledge  or  privity,  the  Court  will  consider  it  as  being  sub-  unless  fraud, 
stantially  an  indictment  against  that  district,  and  give  the  other  &c.  bo  shewn, 
districts  leave  to  plead  the  prescription  to  a  subsequent  indictment 
for  not  repairing  the  highways    in  that  parish,  (u)     And  in  the 
case  of  an  indictment  for  not  repairing  a  highway  against  the  parish 
of  Eardisland,  consisting  of  three  townships,  Eardisland,  Burton, 
and  Hardwicke,  where  there  was  a  plea  on  the  part  of  the  township 
of  Burton  that  each  of  the  three  townships  had  immemorially  re- 
paired its  own  highways  separately ;  it  was  held  that  the  records  of 
indictments  against  the  parish  generally  for  not  repairing  highways 
situate  in  the  township  of  Eardisland,  and  the  township  of  Hard- 
wicke, with  general  pleas  of  not  guilty,  and  convictions  thereupon, 
were  primd  facie  evidence  to  disprove  the  custom  for  each  township 
ty>  repair  separately ;  but  that  evidence  was  admissible  to  shew  that 
these  pleas  of  not  guilty  were  pleaded  only  by  the  inhabitants  of  the 
townships  of  Eardisland  and  Hardwicke,  without  the  privity  of 
Burton,  (v)    In  a  case  where  the  inhabitants  of  a  parish  pleaded 
that  the  inhabitants  of  a  particular  district  were  bound  by  prescrip- 
tion to  repair  all  common  highways  situate  within  that  district,  save 
and  except  one  common  highway  within  the  said  district,  it  was 
holden  that  the  plea  might  be  supported,  although  it  appeared  that 


(r)  Rex  r.  Stoughton,  2  Saund.  159 
c.  note  (10.)  Bennetv.  Filkins,  1  Saund. 
23,  note  (5).  In  Rex  v.  Ecclesfield,  1  B. 
&  A.  350, 351 ,  J.  Williams  arguendo  denied 
that  such  traverse  is  demurrable :  and  said 
that  Rex  e.  Inhabitants  of  Glamorgan 
contained  such  a  traverse,  (2  East,  356,  in 
notis,)  and  that  the  better  precedents  have 
always  inserted  it.  Supposing  such  traverse 
to  be  necessary,  it  is  sufficiently  expressed 
by  a  plea  concluding  thus,  "  And  that  the 
inhabitants  of  the  said  parish  at  large  ought 
not  to  be  charged  witn  the  repairing  and 
amending  the  same." 

VOL.    I.  B  B 


(«)  Rex  v.  Stoughton,  2  Saund.  160. 

(r)  Rex  v.  St  Pancras,  Peake  Rep.  219. 
Rex  v.  Whitney,  7  C.  &  P.  208.  Park, 
J.  J.  A.,  see  the  same  case,  3  A.  &  E.  69. 
And  in  a  case  of  a  prescription  for  a  public 
right  of  way,  a  verdict  aga  instone  defendant 
negativing  such  a  right,  is  evidence  against 
another  defendant  who  justifies  under  the 
same  right.  Read  *.  Jackson,  1  East,  Rep. 
355. 

(ti)  Rex  v.  Stoughton,  2  Saund.  159,  c. 
note  (10.)  Rex  v.  Townsend,  Dougl.  421, 
post.  373. 

(v)  Rex  v.  Eardisland,  2  Camp.  494. 


370 


Record  of  an 
acquitted  is  not 
evidence  to 
•hew  that  the 
parish  is  not 
liable  to  repair. 


6  &  d  W.  4,  c 
60,  s.  100. 

Inhabitants 
and  officers  in 
parishes  may 
give  evidence. 


The  prosecutor 
may  te  a  wit- 
ness for  the 
prosecution. 


Of  Nuisances  to  Highways.  [book  ii. 

the  excepted  highway  was  of  recent  date ;  and  it  was  also  hoicLen 
that  in  such  a  plea  it  was  not  necessary  to  state  by  whom  the  ex- 
cepted highway  was  repairable,  (to)  And  such  a  plea  will  be  good 
although  it  does  not  state  any  consideration  for  the  liability  of  the 
inhabitants  of  the  district  (x) 

It  has  been  held  that  the  record  of  an  acquittal  upon  an  indict- 
ment for  not  repairing  a  highway  is  not  evidence  to  shew  that  the 
parish  is  not  liable :  on  the  ground  that  some  other  parties  might 
have  indicted  them,  and  that  those  parties  could  not  be  bound  by 
this  record,  (v)  And  a  satisfactory  reason  for  rejecting  such  evi- 
dence altogether  seems  to  be  that  the  acquittal  might  have  proceeded 
upon  the  want  of  proof  that  the  road  was  out  of  repair.  (*)  In  the 
case  of  an  indictment  for  not  repairing  a  highway,  which  it  was 
alleged  the  defendant  was  bound  to  repair  ratione  tenura,  it  was 
held  that  an  award  made  under  a  submission  by  a  former  tenant  for 
years  of  the  premises,  could  neither  be  received  as  an  adjudication, 
the  tenant  having  no  authority  to  bind  the  rights  of  his  landlord, 
nor  as  evidence  of  reputation,  being  post  litem  motam.  (zz) 

The  5  &  6  Wm.  4,  c  50,  s.  100,  enacts,  that  "  no  person  shall  be 
deemed  incompetent  to  give  evidence  or  be  disqualified  from  giving 
testimony  or  evidence  in  any  action,  suit,  prosecution,  or  other  legal 
proceedings  to  be  brought  or  had  in  any  Court  of  law  or  equity,  or 
before  any  justice  or  justices  of  the  peace,  under  or  by  virtue  of  this 
act,  by  reason  of  being  an  inhabitant  of  the  parish  in  which  any 
offence  shall  be  committed,  or  of  being  a  treasurer,  clerk,  surveyor, 
district  surveyor,  assistant  surveyor,  collector,  or  other  officer  ap- 
pointed by  virtue  of  this  act,  nor  shall  such  testimony  or  evidence 
for  any  of  the  reasons  aforesaid  be  rejected  or  liable  to  t>e  questioned 
or  set  aside."  The  inhabitants  of  a  parish  indicted  for  not  re- 
pairing a  highway  were  not  competent  to  give  evidence  for  the 
defendants,  (a)  under  the  13  Geo.  3,  c.  78,  and  it  has  been  held 
that  they  were  not  rendered  competent  by  the  54  Geo.  3,  c  124, 
s.  9.  (b) ;  but  now  they  seem  clearly  to  be  competent 

In  a  late  case  of  an  indictment  for  not  repairing  a  highway,  the 
prosecutor  was  examined  as  a  witness  for  tne  prosecution,  and  no 
objection  was  taken  to  his  competency :  (c)  and  it  seems  that  the 
prosecutor  was  a  competent  witness,  under  the  13  Geo.  3,  c.  78, 
for,  though  the  Court  was  authorized  to  award  costs  against  him  in 
case  the  proceeding  was  vexatious,  (d)  yet  the  Court  would  scarcely 
presume  that  the  prosecutor's  conduct  had  been  vexatious,  so  as  to 
raise  an  objection  to  his  competency,  especially  after  the  finding  of 


(w)  Rex  v  Ecclesfield,  1  Stark.  Rep.  393. 

(x)  Rex  v.  Ecclesfield,  1  B.  &  A.  348. 

(y)  Rex  v.  St.  Pancras,  Peake  Rep.  219. 

(*)  Mann.  Ind.  N.  P.  R.  128. 

(«)  Rex  v.  Cotton,  3  Camp.  444,  cor. 
Dampier,  J.,  Stafford  Sum.  Ass.  1813.  The 
learned  judge  stated  that  it  was  a  question 
of  considerable  importance,  and  of  some 
novelty :  and  wished  that  his  opinion  upon 
it  could  be  reviewed :  but,  from  the  manner 
in  which  the  question  arose,  that  was  not 
possible. 

(a)  Rex  0.  Wandsworth,  1  B.  &  A.  63. 
See  16  East,  474 

(6)  Rex  v.  Bishops'  Auckland,  1  A.  &  E. 
744 ;  1  M.  &  Rob.  286.   This  case  was  de- 


cided on  the  authority  of  Oxenden  v. 
Palmer,  2  B.  6c  Ad.  236.  In  Doe  v. 
Adderley,  8  A.  &  E.  60*2,  the  Court,  after 
taking  time  to  consider,  held  that  rated 
inhabitants  were  competent  witnesses,  under 
the  64  Geo.  3,  c.  124,  s.  9,  for  the  parish 
officers  in  an  ejectment  brought  by  them, 
and  said  «•  we  cannot  agree  with  Oxenden 
v.  Palmer,  and  the  decisions  to  which  it  has 
given  birth."  So  that  Rex  r.  Bishops' 
Auckland  seems  to  be  overruled.  See  also 
Morrell  r.  Martin,  6  Bing.  N.  C.  373,  and 
the  3  &  4  Vict.  c.  26,  s.  l.fMt*,  vol.  2. 

(c)  Rex  v.  Hammersmith,  1  Starkw  R. 
337. 

(<*)  By  the  13  Geo.  3,  c  78,  s.  64. 
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a  bill  by  the  grand  jury,  (e)  The  5  &  6  Wm.  4,  c  50,  does  not 
give  any  costs  against  the  prosecutor,  so  that  he  seems  now.  clearly 
to  be  a  competent  witness. 

Though  the  13  Geo.  3,  c  78,  s.  24,  declared  that  no  present-  Certiorari. 
mentB  or  indictments  should  be  removed  by  certiorari  .before  tra-  ' 
verse  and  judgment,  except  where  the  obligation  of  repairing  came 
in  question,  yet  this  clause  did  not  take  away  the  writ  at  the  in- 
stance of  die  prosecutor,  for  the  crown  does  not  traverse ;  and  it 
was  calculated  merely  to  prevent  delay  on  the  part  of  defendants.  (/) 
And  it  was  held  to  be  no  objection  to  a  certiorari  to  remove  such  a 
presentment,  that  it  was  prosecuted  by  another  than  the  justice  pre- 
senting, if  it  were  by  his  consent  (g)  The  5  Wm.  &  M.  c.  11,  s.  6, 
also  provided,  that  if  any  indictment  or  presentment  be  against  any 
persons  for  not  repairing  highways  or  bridges,  and  the  right  or  title 
to  repair  the  same  may  come  in  question,  upon  a  suggestion  and 
affidavit  made  of  the  truth  thereol,  a  certiorari  maybe  granted, 
provided  that  the  party  prosecuting  such  certiorari  enter  into  the 
recognizance  mentioned  in  the  act  Upon  an  indictment  against  a 
parish  for  not  repairing  a  highway,  the  right  to  repair  may  come  in 
auestion  so  as  to  entitle  the  parish  to  remove  it  by  certiorari,  though 
the  parish  plead  not  guilty  only,  it  being  stated  in  an  affidavit  filed 
by  the  defendants,  that,  on  the  trial  of  the  indictment,  the  question, 
whether  the  parish  were  liable  to  repair,  and  the  right  to  repair, 
would  come  in  issue.  (A)  And  the  prosecutor  may  remove  an  in- 
dictment by  certiorari,  though  there  be  no  recognizance  given  ac- 
cording to  the  statute,  (i) 

The  general  rule  of  a  new  trial  never  being  allowed  where  the  A  new  trial  Is 
defendant  is  acquitted  in  a  criminal  case,  has  been  held  to  prevail  no*  •Mowed 
in  a  prosecution  for  not  repairing  a  highway,  though  such  prosecu-  quituL  ^ 
tion  is  usually  carried  on  for  the  purpose  of  trying  or  enforcing  a 
civil  liability,  (j)    But  if  the  defendants  be  found  guilty,  and  the 
justice  of  the  case  seem  to  require  it,  the  Court  would  probably  grant 
a  new  trial,  or  stay  the  judgment  upon  payment  of  costs,  until  ano- 
ther indictment  be  preferred  for  the  purpose  of  trying  the  question 
of  liability  to  repair.  (A) 

The  object  of  prosecutions  for  nuisances  to  highways  is  to  effect  Of  the  judg- 
either  a  removal  of  the  nuisance  in  cases  of  obstruction,  or  the  repair  ment* 


(e)  Rex  ▼.  Hammersmith,  1  Starkie  R. 
358,  note  (a). 

(/)  Rex  e.  Bodenham,  Cowp.  78. 

(g)  Rex  v.  Penderryn,  2  T.  R.  260. 

(A )  Rex  r.  Taunton,  St.  Mary,  3  M.  & 
S.  465. 

(•)  Rext>.  Farewell,  2  Str.  1209  Leave, 
however,  most  be  obtained  by  motion  in 
the  same  way  by  the  prosecutor  as  by  the 
defendants,  by  the  5  &  6  Wm.  4,  c.  33. 

(j  )  Rex  *.  Silverton,  1  Wils.  298,  cited 
2  Salk.  646,  in  the  note.  Rex  v.  Mann,  4 
M.  &  S.  337.  Rex  *.  Cohen  and  Jacob,  1 
Starkie  R.  516,  and  see  Rex  v.  Revnell,  6 
East,  315,  and  the  cases  there  citei  See 
ante,  370,  that  the  record  of  acquittal  is  not 
evidence  to  shew  that  the  parish  is  not  liable 
to  repair.  But  in  a  recent  case,  where  the 
defendants  had  been  acquitted  on  an  indict- 
ment for  not  repairing  a  road,  the  Court  of 
King's  Bench,  though  they  refused  a  new 
trial,  yet  upon  very  special  circumstances 


BB2 


suspended  the  entry  of  the  judgment  so  as 
to  enable  the  parties  to  have  the  question 
reconsidered  upon  another  indictment,  with- 
out the  prejudice  of  the  former  judgment. 
Rex  o.  The  Inhab.  of  Wandsworth,  1  Barn. 
&  Aid.  63.  Rex  e.  Sutton,  5  B.  6x  Ad. 
52.    S.  P.  as  to  a  bridge. 

(A)  The  judgment  was  so  stayed  in  a 
case  where  the  liability  to  repair  a  county 
bridge  was  in  question.  Rex  r.  the  In- 
habitants of  Oxfordshire,  16  East,  223.  It 
was  said  by  Lord  Kenyon,  C.  J.,  in  Rex  e. 
Mawbey  and  others,  6  T.  R.  619.  "In 
misdemeanors  there  is  no  authority  to  shew 
that  we  cannot  grant  a  new  trial  in  order 
that  the  guilt  or  innocence  of  those  who 
have  been  convicted  may  be  again  examined 
into."  It  may  be  observed  also  that,  in 
cases  of  indictments  for  misdemeanors,  the 
Court  will,  in  its  discretion,  save  the  point 
for  consideration,  giving  the  defendant  an 
opportunity,  in  case  he  shall  be  convicted, 
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of  tbe  highway  in  cases  where  the  nuisance  charged  is  the  want  of 
reparation.     The  judgment  of  the  Court  is  usually  a  fine,  and  an 
order  on  the  defendant,  at  his  own  costs,  to  abate  the  nuisance  in 
the  one  case,  (/)  and  in  the  other  a  fine,  for  the  purpose  of  obliging 
the  defendants  to  repair  the  nuisance:  for  they  will  not  be  dis- 
charged by  submitting  to  a  fine,  as  a  distringas  will  go  ad  infinitum 
until  they  repair,  (m)     But  writs  of  distringas  are  tbe  only  further 
remedy  on  an  indictment,  upon  which  the  Court  has  already  pro- 
nounced judgment  by  imposing  a  fine.     For  the  fine  is  the  punish- 
ment for  the  neglect  and  offence  of  which  the  defendants  are  in- 
dicted ;  and,  though  the  Court  may  compel  an  actual  repair,  yet 
the  punishment  has  been  inflicted,  and  they  cannot  inflict  a  further 
punishment  or  fine.     The  parish  may,  however,  be  again  indicted; 
and  a  fine  may  be  imposed  on  such  new  indictment  (n)    And 
upon  this  principle  an  order  of  a  Court  of  quarter  sessions  by  which 
it  was  ordered  that  the  fine  theretofore  imposed  for  the  not  repair- 
ing a  bridge  should  be  increased  by  a  certain  sum,  was  quashed,  (o) 
In  order  to  warrant  a  judgment  for  abating  the  nuisance,  it  must  be 
stated  in  the  indictment  to  be  continuing ;  as  otherwise  such  a  judg- 
ment would  be  absurd.  (  p)    And  if  the  Court  be  satisfied  that  the 
nuisance  is  effectually  abated  before  judgment  is  prayed  upon  the 
indictment,  they  will  not  in  their  discretion  give  judgment  to  abate  it 
And  though  it  was  contended,  on  the  authority  of  several  cases,  (q) 
that  if  the  nuisance  be  of  a  permanent  nature  the  regular  judgment 
must  be  to  abate  it,  the  Court  refused  to  give  such  judgment  upon 
an  indictment  for  an  obstruction  in  a  public  highway,  where  the 
highway,  after  the  conviction  of  the  defendant,  was  regularly  turned 
by  an  order  of  magistrates,  and  a  certificate  was  obtained  of  the 
new  way  being  fit  for  the  passage  of  the  public,  and  the  affidavits 
stated  that  so  much  of  the  old  way  indicted  as  was  still  retained  was 
freed  from  all  obstruction,  (r)    But  where  the  existence  of  a  build- 
ing, &c.,  is  a  nuisance,  and  the  indictment  imports  that  it  was 
existing  at  the  time  of  the  bill  being  found,  it  seems  that  if  a  judg- 
ment be  pronounced,  it  can  only  be  a  judgment  to  abate  the  nuis- 
sance.  (s)    But  where  the  nuisance  arises  not  from  the  existence  of 
the  thing,  but  from  the  use  to  which  it  is  applied,  a  judgment  to 
abate,  &c,  is  not  necessary ;  (t)  and,  therefore,  if  a  stinking  trade  is 
indicted,  it  does  not  follow  that  the  house  in  which  it  is  carried  on 
is  to  be  pulled  down,  (u)    And  if  a  house  is  a  nuisance  from  being 
too  high,  so  much  only  as  is  too  high  shall  be  pulled  down,  (v) 


to  move  to  have  an  acquittal  entered.    Rex 
v.  Gash  and  another,  1  Starkie  R.  445. 

(J)  Rex  v.  Pappineau,  1  Str.  686.  1 
Hawk.  P.  C.  c.  76.  a.  15. 

(m)  Rex  c.  Cluworth,  1  Salk.  358.  6 
Mod.  163.    1  Hawk   P.  C.  c.  76,  s.  249. 

(ji)  Rex  0.  Old  Malton,  4  B.  &  A.  470. 
note. 

(o)  Rex  v.  Macbynnleth,  4  B.  &  A.  469. 

(p)  Rex  v.  Stead,  8  T.  R.  142. 

(?)  Rex  v.  Pappineau,  ante,  note  (/). 
Rex  v.  the  Justices  of  Yorkshire,  7  T.  R. 
467.  Rex  v.  Stead,  ante,  note  (/>),  and 
other  cases  cited  in  those. 

(r)  Rex  c.  Incledon,  13  East,  164. 
Judgment  was  given  that  the  defendant 
should  pay  a  fine  to  the  king  of  6s.  8<tf.  In 
Rex  e.  Sir  Joseph   Mawbey  and  others, 


6  T.  R.  619,  it  was  held  that  a  certificate 
by  justices  of  the  peace,  that  a  highway 
indicted  is  in  repair  is  a  legal  instrument 
recognized  by  the  Courts  of  law,  and  admis- 
sible in  evidence  after  conviction  when  the 
Court  are  about  to  impose  a  fine,  in  Rex  e. 
Wingfield,  1  Blac  Rep.  602,  where  a  per- 
son was  convicted  upon  an  indictment  for 
not  repairing  a  road  ratione  tenure,  it  was 
held  that  the  Court  would  not  inflict  a  small 
fine,  on  a  certificate  of  the  road  being  re- 
paired, until  the  prosecutor's  costs  were, 
paid. 

(«)  1  Str.  686. 

(0  Id.  ib. 

(k)  By  Ld.  Raymond  and  Reynolds,  J., 
1  Str.  688,  9. 

O)  By  Ld.  Raymond,  1  Str.  688. 
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The  5  &  6  Wm.  4,  c.  50,  s.  96,  enacts,  that  "  no  fine,  issue,  pe-  Fine*  penal, 
nalty,  or  forfeiture  for  not  repairing  the  highway,  or  not  appearing  fettur«»dhow 
to  any  indictment  for  not  repairing  the  same,  shall  hereafter  be  re-  to  be  levied 
turned  into  the  Court  of  Exchequer  or  other  Court,  but  shall  be  «nd  applied, 
levied  by  and  paid  into  the  hands  of  such  person  residing  in  or  near 
the  parish  where  the  road  shall  lie,  as  the  justices  or  Court  imposing 
such  fines,  issues,  penalties  or  forfeitures,  shall  order  and  direct,  to  be 
applied  towards  the  repair  and  amendment  of  such  highway :  and  the 
person  so  ordered  to  receive  such  fine  shall  and  is  hereby  required  to 
receive,  apply,  and  account  for  the  same  according  to  the  direction  of 
such  justices  or  Court,  or  in  default  thereof  shall  forfeit  double  the  sum 
received ;  and  if  any  fine,  issue,  penalty,  or  forfeiture  to  be  imposed 
for  not  repairing  the  highway,  or  not  appearing  as  aforesaid,  shall 
hereafter  be  levied  on  any  inhabitant  of  such  parish,  township,  or 
place,  then  such  inhabitant  shall  and  may  make  his  complaint  to 
the  justices  at  a  special  sessions  for  the  highways;  and  the  said 
justices  are  hereby  empowered  and  authorized,  by  warrant  under 
their  hands,  to  make  an  order  on  the  surveyor  of  the  parish  for  pay- 
ment of  the  same  out  of  the  money  receivable  by  him  for  the  high- 
way rate,  and  shall,  within  two  months  next  after  service  of  the  said 
order  on  him,  pay  unto  such  inhabitant  the  money  therein  men- 
tioned." 

Upon  the  latter  part  of  sec.  47  of  the  13  Geo.  3,  c.  78,  which  was  Application  for 
similar  to  the  preceding  provision  of  the  new  act,  it  was  held  that  f  nte  t0  reim- 
the  application  for  the  rate  to  reimburse  the  inhabitants,  on  whom  a  ^  £"?£ 
fine  has  been  levied,  after  a  conviction  upon  an  indictment  against  sonable  time 
the  parish  for  non-repair,  ought  to  be  made  within  a  reasonable  after  the  levy. 
time  after  such  levy,  and  before  any  material  change  of  inhabitants ; 
and  the  Court  of  King's  Bench  refused  a  mandamus  to  the  justices 
to  make  such  rate  after  an  interval  of  eight  years ;  though  applica- 
tions had  been  made  in  the  interval,  from  time  to  time,  to  the  magis- 
trates below,  who  had  declined  to  make  the  rate  on  the  ground  that 
the  parish  at  large  had  been  improperly  indicted  and  convicted,  and 
though,  so  lately  as  the  year  before  the  application  to  the  Court  of 
King's  Bench,  the  magistrates  had  ordered  an  account  to  be  taken  of 
the  quantum  expended  upon  the  repairs  out  of  the  money  levied,  (w) 
In  a  case  where  although  separate  parts  of  a  parish  were  bound  to 
maintain  their  own  roads,  there  had  been  an  indictment  and  judg- 
ment against  the  parish  generally,  but  such  indictment  was  only 
known  to  and  defended  by  that  part  of  the  parish  in  which  the  de- 
fective road  lay,  it  was  held  that  the  justices  might  make  a  warrant 
to  reimburse  upon  that  part  only ;  and  the  Court  of  King's  Bench 
granted  a  mandamus  to  collect  to  the  surveyor  of  that  part  only,  (x) 

The  3  Geo.  4,  c.  126,  8.  10,  provides  for  a  portion  of  the  fine  being  -wiiere  turn- 
paid  by  the  turnpike  trustees  when  the  highway  shall  be  a  turnpike  pike  roads  are 
road;  and  enacts,  that  when  the  inhabitants  of  any  parish,  township,  ln^?ed,  the 
or  place,  shall  be  indicted  or  presented  for  not  repairing  any  high-  portion  tne  Sne 
way,  being  turnpike  road,  ana  the  Court,  before  whom  such  indict-  and  costs  fo- 
ment or  presentment  shall  be  preferred,  shall  impose  a  fine  for  the  *w®?n  ^  m~ 
repair  of  such  road,  such  fine  shall  be  apportioned,  together  with  tne  trustees. 
the  costs  and  charges,  between  such  inhabitants  and  the  turnpike 

(w    Rex  v.  tbe  Justices  of  Lancashire,      mandamus  was  SDecial,  stating  the  obliga- 
Eas  t.  366.  tion  to  repair,  and  the  situation  of  the  road 

(a)  Rex  v.  Townsend,  Dough  421.   The      indicted  wholly  in  one  part. 
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trustees  as  to  the  Court  shall  seem  just ;  and  the  Court  may  order 
the  treasurer  of  such  turnpike  road  to  pay  the  same  out  of  the  money 
then  in  his  hands,  or  next  to  be  received  by  him,  in  case  it  shall 
appear  to  such  Court,  from  the  circumstances  of  such  turnpike 
debts  and  revenues,  that  the  same  may  be  paid  without  endanger- 
ing the  security  of  the  creditors  who  have  advanced  their  money 
upon  the  credit  of  the  tolls.  The  true  construction  of  a  similar 
provision  in  the  repealed  act  of  13  Geo.  3,  was  held  to  be,  that  the 
Court  which  imposed  the  fine  had  the  power  to  apportion  it  between 
the  parish  and  the  trust;  so  that  where  an  indictment  was  origi- 
nally preferred  at  the  assizes,  and  afterwards  removed  into  the 
Court  of  King's  Bench  by  certiorari,  it  was  held  that  the  Court  of 
King's  Bench  might  apportion  the  fine,  (y) 

If  a  turnpike  road  be  out  of  repair  the  inhabitants  of  the  parish 
are  liable  to  be  indicted,  although  the  tolls  are  appropriated  by  the 
act  to  the  repair  of  the  road,  and  the  inhabitants  in  such  case  must 
seek  relief  under  the  3  Geo.  4,  c.  126,  s.  10.  (*) 

Where  an  indictment  was  preferred  at  the  assizes  under  an  order 
of  two  justices,  pursuant  to  sec.  95  of  the'  5  &  6  Wm.  4,  c.  50,  and 
the  defendants  were  found  guilty  upon  the  trial  of  the  traverse  at 
a  subsequent  assizes,  it  was  held  that  the  judge  had  no  discretion, 
but  was  bound  to  award  costs  to  the  prosecutor,  (a)  But  where  an 
indictment  was  preferred  under  a  similar  order,  and  tried  at  nisi 
priusy  after  having  been  removed  by  certiorari,  and  the  defendants 
acquitted  on  the  ground  that  the  road  was  not  a  highway,  it  was 
objected  that  the  prosecutor  was  not  entitled  to  costs  under  sec.  95 
of  5  &  6  Wm.  4,  c.  50 :  1st,  because  that  section  only  applied  to 
cases  where  the  publicity  of  the  road  was  admitted,  but  the  liability 
to  repair  disputed ;  2ndiy,  that  the  section  did  not  apply  to  cases 
where  the  indictment  was  removed  by  certiorari;  3dly,  that  sec  95 
was  to  be  construed  together  with  sec  98,  and  merely  meant  that 
where  the  defence  was  frivolous  the  costs  were  to  be  paid  out  of  the 
fund  there  mentioned ;  and  it  was  held  that  the  prosecutor  was  not 
entitled  to  costs.  (6)  It  has  been  held  that  the  prosecutor  is  not 
entitled  to  costs  unless  the  case  be  tried ;  if,  therefore,  the  defen- 
dants plead  guilty,  he  is  not  entitled  to  costs  under  this  section,  (c) 
Court  may  The  5  &  6  Wm.  4,  c.  50,  s.  98,  enacts,  "  that  it  shall  and  may  be 

the*pro^tor    ^aw^  *°r  tne  Court  before  whom  any  indictment  shall  be  preferred 


Of  costs  under 
the5&6W.4r 
c  60,  g.  95. 


(y)  Rex  v.  Upper  Papworth,  2  East,  R. 
413. 

(z)  Reg.  v.  Preston,  2  Lew.  193.  Al- 
derson,  B. 

(a)  Reg.  v.  YarkhiU,  9  C.  &  P.  218, 
Williams,  J.,  after  consulting  the  other 
Judges  of  B.  R.  See  the  section,  ante,  p. 
363. 

(b)  Reg.  v.  Chedworth,  9  C.  &  P.  285. 
Patteson,  J.,  after  consideration.  I  am  not 
aware  on  which  ground  the  costs  were 
refused;  his  lordship  however  intimated 
that  he  thought  the  last  point  untenable ;  it 
was  also  objected  that  as  the  order  to  indict 
the  road  did  not  follow  the  information,  on 
which  it  was  founded,  in  the  description  of 
the  road,  it  was  altogether  a  nullity,  but  the 
learned  judge  said  he  was  inclined  to  think 
that  when  the  justices  had  the  case  before 
them  they  might  make  any  order  respecting 


it  which  they  thought  fit.  Sed  <pueref  for  the 
information  on  oath  is  the  foundation  of  the 
magistrates'  jurisdiction,  and  if  they  make 
an  order,  as  they  did  in  Reg.  c.  Chedworth, 
including  a  greater  length  of  road  than  the 
information  comprehends,  pro  tanto  they 
are  acting  without  any  information  at  all. 
See  Rex  ».  Soper,  3B.  & C.  857.  C.  S.  G. 
(c)  Reg.  c.  Aston  Ingham,  Hereford 
Sum.  Ass.  1840.  Rg.  v.  Linton,  ibid. 
Williams,  J.,  after  consulting  some  of  the 
other  judges.  The  practice  in  these  cases 
on  the  Oxford  Circuit  has  been  to  pot  in 
and  prove  the  information  and  order  of  the 
justices  in  the  beginning  of  the  case.  The 
indictments  have  all  been  in  the  same  form 
as  before  the  passing  of  the  act,  without 
containing  any  mention  of  the  order  of  jus- 
tices. C.  S.  G. 
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for  not  repairing  highways,  to  award  costs  to  the  prosecutor,  to  be  paid 
by  the  person  so  indicted,  if  it  shall  appear  to  the  said  Court  that  v 
the  defence  made  to  such  indictment  was  frivolous  or  vexatious."  (d) 
It  was  held  under  the  13  Geo,  3,  c.  78,  s.  64,  which  was  similar  to 
the  5  &  6  Wm.  4,  c.  50,  s.  98,  that  it  was  matter  to  be  determined 
by  inquiry,  whether  a  person  was  or  was  not  the  prosecutor  within 
that  section ;  and  that  a  court  of  quarter  sessions,  before  whom  a 
parish  was  acquitted  upon  the  trial  of  an  indictment  for  not  repair- 
ing a  highway,  might,  oy  their  order,  award  C.  and  £.  to  pay  costs 
to  the  parish,  although  the  names  of  C.  and  £.  were  not  on  the 
back  of  the  indictment,  and  although  the  indictment  originated  in 
a  presentment  of  A.  and  B.  constables,  whose  names  were  on  the 
indictment :  and  it  was  also  held  to  be  enough,  if  the  order  was 
entitled  as  in  the  prosecution  of  C.  and  E.  without  shewing  further 
that  C.  and  E.  were  prosecutors ;  and  that  it  need  not  appear  on 
the  face  of  the  order  that  the  indictment  was  tried,  if  that  appear 
by  the  record  of  the  proceedings ;  and  also  that  the  order  was  good 
in  form,  if  it  was  for  the  payment  of  the  costs  to  the  solicitor  of  the 
parish,  (e)  The  repealed  statute  did  not  direct  a  certificate  to  be 
given  in  a  precise  form  of  words,  in  order  to  entitle  the  party  to  costs ; 
therefore  where  the  judge,  on  the  trial  of  an  indictment,  certified 
that  the  defence  was  frivolous,  without  also  awarding  costs  in  ex- 
press terms,  it  was  held  that  the  prosecutor  was  entitled  to  costs.  (/) 

Where  at  the  trial  the  judge  certified  under  the  13  Geo.  3,  c  78, 
s.  64,  that  the  defence  was  frivolous,  the  prosecutor  was  entitled  to 
costs,  although  the  defendant  obtained  a  rule  to  arrest  the  judg- 
ment, (g)  The  13  Geo.  3,  c  78,  s.  64,  only  applied  to  cases  tried 
in  the  ordinary  course;  where,  therefore,  an  indictment  was  re- 
moved by  certiorari^  and  a  new  trial  ordered,  and  the  prosecu- 
tor's costs  of  both  trials  were  to  abide  the  event  of  the  new  trial,  it 
was  held  that  this  special  rule  took  away  the  judge's  power  to  certify 
in  favour  of  the  defendant  (A) 

Upon  an  indictment,  which  had  been  removed  into  the  Court 
of  King's  Bench  by  certiorari  and  been  sent  down  for  trial  to 
the  assizes,  where  the  defendants  were  acauitted  for  want  of  pro- 
secution, it  was  held,  that  the  Court  oi  King's  Bench  had  no 
power  under  the  repealed  statute  to  award  costs  to  the  defendants 
on  the  ground  of  the  prosecution  having  been  vexatious,  but  that 
the  application  ought  to  have  been  made  to  the  judge  at  Nisi 
Prius.  (i) 

But  the  judge  on  the  trial  of  an  indictment,  preferred  by  order  of 
two  justices  under  the  5  &  6  Wm.  4,  c.  50,  s.  95,  and  removed  by 
certiorari  and  tried  at  the  assizes,  has  no  authority  to  award  costs 
under  sec  98,  as  that  power  is  limited  to  the  Court,  at  which  the 
indictment  was  preferred ;  (J)  but  in  such  a  case  the  Court  of 
Queen's  Bench  may  award  the  costs  to  the  prosecutor,  for  "  the 
Court  before  whom  any  indictment  shall  be  preferred"  includes  the 
Queen's  Bench,  (A) 

(d)  This  section  gives  no  costs  in  any  (g)  Rex  t.  Mamie,  6M.&S.  130. 

case  to  the  defendant.    The  13  Geo.  3,  c.  (A)  Rex  v.  Salwick,  2  B.  &  Ad.  136. 

78,  s.  64,  gave  them  to  the  person  indicted,  (t)  Rex  v.  Chadderton,  5  T.  R.  272. 

where  the  prosecution  was  vexatious.  C.S.G.  (j)  Reg  v.  Preston,  2  Moo.  &  Rob.  137. 

(«)  Rex  v.  Commerell,  4M.&S.  203.  (k)  Reg.  v.  Preston,  7  Dow.  P.  C.  59% 

(/)  Rex  v.  Clifton,  6  T.  R.  344.  See  Rex  r.  Upper  Papworth,  ante  p.  374. 
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As  to  costs  un- 
der 5  W.  & 
M.c.  11,8.3, 
where  the  de- 
fendant has 
removed  the 
indictment  by 
certiorari. 


Expenses  of 
defending  pro- 
secutions 
agreed  upon  at 
a  vestry  meet- 
ing, how  to  be 
paid. 


Of  Nuisances  to  Highways.—  Costs.  [book  ii. 

The  5  Wm.  &  M.  c.  11,  s.  3,  (which  has  been  already  cited) 
enacts,  that  if  the  defendant,  prosecuting  such  writ  of  certiorari  as 
is  mentioned  in  that  act,  "  be  convicted  of  the  offence  for  which  he 
was  indicted,  that  then  the  Court  of  King's  Bench  shall  give  rea- 
sonable costs  to  the  prosecutor  if  he  be  the  party  grieved  or  injured, 
or  be  a  justice  of  the  peace,  mayor,  bailiff,  constable,  &a,  or  any 
other  civil  officer,  who  shall  prosecute  upon  the  account  of  any  fact 
committed  or  done  that  concerned  him  or  them  as  officer  or  officers 
to  prosecute  or  present"  to  be  taxed,  &c  Upon  this  statute  it  has 
been  held,  that  a  justice  of  the  peace  who  indicts  a  road  for  being 
out  of  repair  is  entitled  to  his  costs,  after  a  removal  of  the  indict- 
ment by  certiorari^  if  the  defendant  be  convicted.  (I)  But  the  pro- 
secutor must  shew  himself  to  be  the  party  grieved  in  order  to  obtain 
costs  under  this  statute :  therefore,  in  a  case  where  he  did  not  apply 
for  the  costs  until  two  years  after  judgment  given,  and  it  did  not 
appear  that  he  had  ever  used  the  highway  before  it  was  stopped, 
and  it  was  stated,  that  while  the  highway  was  stopped,  he  had  de- 
clared that  he  did  not  care  about  it,  the  Court  held  that  he  was  not 
entitled  to  costs  as  the  party  grieved,  although  the  prosecution  was 
at  his  instance  and  expense,  (m)  In  a  case  where  this  statute  was 
considered  as  a  remedial  law,  (n)  it  was  held  that  several  persons 
were  entitled  to  costs  under  it  as  prosecutors  of  an  indictment,  re- 
moved by  certiorari,  for  not  repainng  a  highway ;  one,  as  constable 
of  the  manor  within  which  the  highway  lay ;  the  others,  as  parties 
grieved ;  they  having  used  the  way  for  many  years  in  passing  anil 
repassing  from  their  homes  to  the  next  market  town,  and  being 
obliged,  by  reason  of  the  want  of  repair,  to  take  a  more  circuitous 
route,  (o) 

The  5  &  6  Wm.  4,  c.  50,  s.  Ill,  enacts,  "that  if  the  inhabitants 
of  any  parish  shall  agree  at  a  vestry  to  defend  any  indictment  found 
against  any  such  parish,  or  to  appeal  against  any  order  made  by  or 
proceeding  of  any  justice  of  the  peace  in  the  execution  of  any 
powers  given  by  this  act,  or  to  defend  any  appeal,  it  shall  and  may 
be  lawful  for  the  surveyor  of  such  parish  to  charge  in  his  account 
the  reasonable  expenses  incurred  in  defending  such  prosecution,  or 

Erosecuting  or  defending  such  appeal,  after  the  same  shall  have 
een  agreed  to  by  such  inhabitants  at  a  vestry  or  public  meeting  as 
aforesaid,  and  allowed  by  two  justices  of  the  peace  within  the  divi- 
sion where  such  highway  shall  be ;  which  expenses,  when  so  agreed 
to  or  allowed,  shall  be  paid  by  such  parish  out  of  the  fines,  for- 
feitures, payments,  and  rates  authorized  to  be  collected  and  raised 
by  virtue  of  this  act :  provided  nevertheless,  that  if  the  money  so 
collected  and  raised  is  not  sufficient  to  defray  the  expenses  of  re- 
pairing the  highways  in  the  said  parish,  as  well  as  of  defending  such 
prosecution,  or  prosecuting  or  defending  such  appeal  as  aforesaid, 
the  said  surveyor  is  hereby  authorized  to  make,  collect,  and  levy  an 
additional  rate  in  the  same  manner  as  the  rate  by  this  act  is  autho- 
rized to  be  made  for  the  repair  of  the  highway." 


(0  Rex  v.  Kettleworth,  5  T.  R.  33. 

(m)  Rex  v.  Incledon,  1  M.  &  8.  268. 

(n)  By  Lord  Ellenborough,  C.  J.,  in 
conformity  with  the  opinion  of  Lord  Ken- 
yon,  C.  J.,  in  Rex  v.  Kettleworth,  5  T.  R. 
33,  and  contrary  to  the  view  taken  of  it  by 


Bailer,  J.,  in  Rex  ».  Sharpness,  2  T.  R. 
48,  where  that  learned  judge  said,  that  the 
statute  had  always  been  construed  as  strictly 
as  possible. 

(o)  Rex  v.  Taunton  St  Mary,  3  M.  & 
S.  465. 
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Where  two  surveyors  included  in  their  accounts  the  expenses  of 
supporting  the  appointment  of  one  of  them  for  a  previous  year 
against  an  appeal,  which  was  dismissed,  and  also  the  expenses  of  op- 
posing a  rule  for  a  certiorari  to  remove  their  accounts  into  the 
Queen's  Bench,  which  rule  was  discharged,  it  was  held  that  the 
justices  had  jurisdiction  to  allow  these  expenses  under  the  13  Geo.  3, 
c  78,  s.  48,  although  these  expenses  had  not  been  agreed  to  by  the 
inhabitants  under  s.  65.  (p) 

By  sec.  113,  "  nothing  in  this  act  contained  shall  apply  to  any  Not  to  extend 
turnpike  roads,  except  where  expressly  mentioned,  or  to  any  roads,  JJ^jl*1"^ 
bridges,  carriageways,  cartways,   horseways,  bridleways,  footways,  roads  under 
causeways,   church  ways,   or  pavements,  which  now  are   or  may  local  acts, 
hereafter  be  paved,  repaired,  or  cleansed,  broken  up,  or  diverted, 
under  or  by  virtue  of  the  provisions  of  any  local  or  personal  act  or 
acts  of  Parliament'' 

By  sec.  5,  "  in  the  construction  of  this  act  the  word  '  surveyor'  Interpretation 
shall  be  understood  to  mean  surveyor  of  the  highways,  or  way  war-  clauie- 
den ;  the  word  '  parish'  shall  be  construed  to  include  parish,  town- 
ship, tithing,  rape,  vill,  wapentake,  division,  city,  borough,  liberty, 
market-town,  franchise,  hamlet,  precinct,  chapelry,  or  any  other 
place  or  district  maintaining  its  own  highways ;  and  wherever  any- 
thing in  this  act  is  prescribed  to  be  done  by  the  inhabitants  of  any 
parish  in  vestry  assembled,  the  same  shall  be  construed  to  extend 
to  any  meeting  of  inhabitants  contributing  to  the  highway  rates  in 
places  where  there  shall  be  no  vestry  meeting,  provided  the  same 
notice  shall  have  been  given  of  the  said  meeting  as  would  be  re- 
quired by  law  for  the  assembling  of  a  meeting  in  vestry ;  and  that 
the  word  '  highways'  shall  be  understood  to  mean  all  roads,  bridges, 
(not  being  county  bridges,)  carriageways,  cartways,  horseways, 
bridleways,  footways,  causeways,  churchways,  and  pavements ;  and 
that  the  word  'justices'  shall  be  understood  to  mean  justices  of  the 
peace  for  the  county,  riding,  division,  shire,  city,  town,  borough, 
liberty,  or  place  in  which  the  highway  may  be  situate,  or  in  which 
the  offence  may  be  committed ;  and  that  the  word  *  church'  shall  be 
understood  to  include  chapel ;  and  that  the  word  '  division'  shall  be 
understood  to  include  limit ;  and  that  the  word  '  owner9  shall  be 
understood  to  include  occupier ;  and  '  inhabitant'  to  include  any 
person  rated  to  the  highway  rate  ;  and  the  words  '  petty  session ' 
or  €  petty  sessions'  to  mean  the  petty  session  or  petty  sessions  held 
for  the  division  or  place ;  and  wherever  in  this  act,  in  describing  or 
referring  to  any  person  or  party,  animal,  matter,  or  thing,  the  word 
importing  the  singular  number  or  the  masculine  gender  only  is 
used,  the  same  shall  be  understood  to  include  and  shall  be  applied 
to  several  persons  or  parties  as  well  as  one  person  or  party,  and 
females  as  well  as  males,  and  several  animals,  matters,  or  things,  as 
well  as  one  animal,  matter,  or  thing,  respectively,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such  construction ; 
and  all  the  powers  hereby  given  to,  and  notices,  matters,  and  things 
required  for,  and  duties,  liabilities,  and  forfeitures  imposed  on,  sur- 
veyors, shall  be  applicable  to  all  persons,  bodies  corporate  or  politic, 
liable  to  the  repair  of  any  highway." 

(p)  Rex  p.  Fowler,  1  A.  &  E.  836 ;      the  13  Geo.  3,  c.  78,  correspond  with  sec 
3  N  &  M.  826.     Sections  48  and  65  of      tions  45  and  111  of  the  new  act 
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SECT.  IIL 


Of  Nuisances  to  Public  Rivers* 


Rivers  consi- 
dered as  high 
ways. 


Where  the 
course  of  a 
river  is 


In  books  of  the  best  authority  a  river  common  to  all  men  is 
called  a  highway :  (a)  and  if  it  be  considered  as  a  highway,  any 
obstructions,  by  which  its  course  and  the  use  of  it  as  a  highway 
by  the  King's  subjects  are  impeded,  will  fall  within  the  same  prin- 
ciples as  those  which  relate  to  public  roads,  and  which  have  been 
considered  in  the  preceding  section  of  this  chapter.  But  it  should 
be  observed  that  a  learned  judge  appears  to  have  considered  a  river 
as  differing,  in  some  respects,  at  least,  from  a  highway,  where  he 
is  reported  to  have  said,  "  Callis  compares  a  navigable  river  to 
a  highway :  but  no  two  cases  can  be  more  distinct  In  the  latter 
case,  if  the  way  be  foundrous  and  out  of  repair,  the  public  have  a 
right  to  go  on  the  adjoining  land :  but  if  a  river  should  happen  to 
be  choaked  up  with  mud,  that  would  not  give  the  public  a  right  to 
cut  another  passage  through  the  adjoining  lands."  (b)  In  the  same 
case  the  Court  decided,  that  the  public  are  not  entitled  at  common 
law  to  tow  on  the  banks  of  ancient  navigable  rivers,  (c) 

It  has  been  before  observed,  that  a  highway  may  be  changed  by 
the  act  of  God ;  and  upon  the  same  principle  it  has  been  holden, 
changed,  it  is  that  if  a  water,  which  has  been  an  ancient  highway,  by  degrees 
still  a  highway,  change  its  course,  and  go  over  different  ground  from  that  whereon 
it  used  to  run,  yet  the  highway  continues  in  the  new  channel,  in 
the  same  manner  as  in  the  old.  (d)  It  has  been  held  that  the  soil 
of  a  navigable  river  primd  facie,  though  not  necessarily,  belongs 
to  the  King ;  and  is  not  by  presumption  of  law  in  the  owners  of  the 
adjoining  lands,  (e) 

The  public  rignt  of  navigation  in  a  river  or  creek  may  be  extin- 
guished either  by  act  of  Parliament  or  writ  of  ad  quod  damnum  and 
inquisition  thereon,  or  under  certain  circumstances  by  commissioners 
of  sewers,  or  by  natural  causes,  such  as  the  recess  of  the  sea,  or  the 
accumulation  of  mud  or  sand.  Where,  therefore,  a  public  road,  ob- 
structing a  channel  once  navigable,  has  existed  for  so  long  a  time 
that  the  state  of  the  channel,  at  the  time  when  the  road  was  made, 
cannot  be  proved,  in-/avour  of  the  existing  state  of  things  it  must  be 
presumed  that  the  right  of  navigation  was  extinguished  in  one  of  the 
modes  before  mentioned,  and  the  road  cannot  be  removed  as  a  nui- 
sance to  the  navigation.  (/)  Every  creek  or  river,  into  which  the 
tide  flows,  is  not  on  that  account  necessarily  a  public  navigable  chan- 
nel, although  sufficiently  large  for  that  purpose,  but  the  flowing  of 
the  tide  into  such  a  creek  or  river  is  strong  primd  facie  evidence  that 
it  is  a  public  navigation,  (g) 


How  public 
right  to  navi- 
gate a  river 
may  be  de- 
stroyed. 


(a)  1  Hawk.  P.  G.  c.  76,  s.  1,  citing  27 
Ass.  23.  Fita.  279.  2  Com.  Dig.  397. 
Williams  v.  Wilcox,  8  A.  &  E.  314. 
And  see  Anon.  Loft,  656. 

(6)  By  Bailer,  J.,  in  Ball  v.  Herbert,  3 
T.  R.  263.  See  Williams  v.  Wilcox,  8  A. 
&  E.  314,  0oi<,  p.  382. 

(c)  Ball  v.  Herbert,  3  T.  R.  253. 

{d)  1  Hawk.  P.  C.  c. 76,  s.  4.  22  Ass.  93. 1 


Roll.  Abr.  390.  4  Vin.  Ab.  Chimin  (A). 

(e)  Rex  v.  Smith,  Dougl.  44),  but  this 
seems  not  free  from  doubt.  See  Williams  v. 
Wilcox,  port,  p.  382.  Rep.  v.  Wharton,  12 
Mod.  610,  as  to  private  rivers. 

(/)  Rex  r.  Montague,  4  B.  &  C.  599. 

(g)  Ibid.,»er  Bayley,  J., citing  the  Mayor 
of  Lynn  v.  Taylor,  Cowp.  86,  and  Miles  v. 
Rose,  5  Taun.  706. 
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It  is  a  common  nuisance  to  divert  part  of  a  public  navigable  Obstructions 
river,  whereby  the  current  of  it  is  weakened  and  made  unable  to  rop«Wic  riven. 
carry  vessels  of  the  same  burthen  as  it  could  before.  (A)  And  the 
laying  timber  in  a  public  river  is  as  much  a  nuisance,  where  the 
soil  belongs  to  the  party,  as  if  it  were  not  his,  if  thereby  the  passage 
of  vessels  is  obstructed*  (t)  The  placing  a  floating  dock  in  a 
public  river  has  been  also  held  to  be  a  nuisance,  though  beneficial 
in  repairing  ships :  (J)  and  the  bringing  a  great  ship  into  Billingsgate 
dock,  which,  though  a  common  dock,  was  common  only  for  small 
ships  coming  with  provisions  to  the  markets  in  London,  appears  to 
have  been  considered  as  a  nuisance,  in  the  same  manner  as  if  a  man 
were  so  to  use  a  common  pack  and  horse-way  with  his  cart,  as  to 
plough  it  up,  and  thereby  render  it  less  convenient  to  riders,  (A) 
And  the  erection  of  weirs  across  rivers  was  reprobated  in  the  earliest  Weirs, 
periods  of  our  law.  "  They  were  considered  as  publie  nuisances. 
The  words  of  Magna  Charta  are,  that  all  weirs  from  henceforth 
shall  be  utterly  pulled  down  by  Thames  and  Medway,  and  through 
all  England,  &c.  And  this  was  followed  up  by  subsequent  acts 
treating  them  as  public  nuisances,  forbidding  the  erection  of  new 
ones,  and  the  enhancing,  straitening,  or  enlarging,  of  those  which 
had  aforetime  existed."  (I)  Upon  the  principle,  therefore,  which 
has  been  before  stated  (mi)  that  the  public  have  an  interest  in  the 
suppression  of  public  nuisances,  though  of  long  standing,  it  was  held 
that  a  right  to  convert  a  brushwood  into  a  stone  weir  (whereby  fish 
would  be  prevented  from  passing,  except  in  flood  times,)  was  not 
evidenced  by  shewing  that  forty  years  ago  two-thirds  of  it  had  been 
so  converted  without  interruption,  («)  So  in  a  more  recent  case  it 
was  holden,  that  twenty  years'  possession  of  the  water  at  a  given  level 
was  not  conclusive  as  to  the  right  Abbott,  C.  J.,  said,  "Kit  be  ad- 
mitted that  this  is  a  public  navigable  river,  and  that  all  his  Ma- 
jesty's subjects  had  a  right  to  navigate  it,  an  obstruction  to  such 
navigation  for  a  period  of  twenty  years,  would  not  have  the  effect  of 
preventing  his  Majesty's  subjects  from  using  it  as  such."  (o)  But 
where  there  was  a  grant  of  wreck  from  Henry  2,  to  the  Abbey  of 
Cerne  by  all  their  lands  upon  the  sea  confirmed  by  inspeximus 
by  Henry  8,  and  also  a  grant  from  Henry  8,  of  the  island  of 
Brownsea  and  the  shores  thereof,  belonging  to  the  late  monastery  of 
Cerne,  together  with  wreck,  &c. ;  and  there  was  also  evidence  that 
between  forty  and  fifty  years  ago  the  proprietor  of  the  island  of 
Brownsea  raised  an  embankment  across  a  small  bay,  and  had  ever 
since  asserted  an  exclusive  right  to  the  soil  without  opposition ;  it 
was  holden,  that  although  the  usage  of  forty  years'  duration  could 
not  of  itself  establish  such  exclusive  right,  or  destroy  the  rights  of 
the  public,  yet  it  was  evidence  from  which  prior  usage  to  the  same 
effect  might  be  presumed,  and  which,  coupled  with  the  general  words 
containea  in  the  grants,  served  to  establish  such  right     If,  however, 

(A)  1  Hawk.  P.  C.  c.  75,  s.  11.  cited  in  the  notes  to  1  Hawk.  P.  C.  c  75, 

(t)  Bac  Abr.  tit.  Nuisance ( A),  where  it  s.  II. 

it  also  said,  "  And  hence  it  seems  to  follow  (A)  Reg.  v.  Leech,  6  Mod.  145.  Bac. 

that  private  stairs,  from  those  houses  that  Abr.  tit.  Nuisance.  (A), 

stand  by  the  Thames,  into  it,  are  common  (/)  By  Lord  Ellenboroogh,   C.  J.  in 

nuisances.   Bnt  H  seems  that  where  there  Weld  r.  Hornby,  7  East,  198, 199. 

are  cats  made  in  the  banks  that  are  not  (m)  Ante,  p.  330. 

annoyances  to  the  river,  the  timber  lying  (»)  Weld  v.  Hornby,  7  East,  195. 

there  is  no  nuisance."  (o)  Vooght  r.  Winch,  2  B,  &  A.  662. 

(J)  Anon.  Surry  Ass.  at  Kingston,  1785, 
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it  had  appeared,  that  the  public  had  a  right  to  fish  over  the  place  in 
question,  prior  to  the  forty  years,  and  that  the  raising  the  bank  was 
an  act  of  usurpation,  the  exclusive  right  would  not  nave  been  esta- 
blished, (p) 
At  common  At  common  law  every  holder  of  lands  adjoining  to  a  river  or  brook 

rfi  *<?  kj**1*™  h*8  a  right  to  raise  the  banks  of  the  river  or  brook,  upon  his  own 
ing  to  a  river11  ^an(^s  so  as  to  confine  the  flood-water  within  the  banks,  provided  he 
hive  a  right  to  does  not  thereby  occasion  injury  to  the  lands  or  property  of  other 
raise  banks  on  persons;  and  if  such  right  has  been  exercised  before  the  passing  of 
to^nfino  the  *  an  ^  authorizing  the  making  of  a  public  navigable  canal,  the  exer- 
flood-water,  cise  of  such  right  after  the  making  of  the  canal  will  not  be  a  nuisance, 
provided  they  although  it  may  be  injurious  to  the  canal,  as  the  construction  of  the 
injure  the^ds  cana^  mav  be  considered  as  having  taken  place  subject  to  the  enjoy- 
of  others.  ment  of  such  rights  as  the  landholders  possessed  when  the  act  passed, 

except  so  far  as  the  act  may  have  restrained  such  rights. 

Upon  an  indictment  for  a  nuisance  to  a  public  canal  navigation  es- 
tablished by  act  of  Parliament,  it  was  found  by  a  special  verdict  that 
the  canal  was  carried  across  a  river  and  the  adjoining  valley  by  means 
of  an  aqueduct  and  an  embankment,  in  which  were  several  arches 
and  culverts :  that  a  brook  fell  into  the  river  above  its  point  of  inter- 
section with  the  canal,  and  that  in  times  of  flood  the  water,  which 
was  then  penned  back  into  the  brook,  overflowed  its  banks,  and  was 
carried,  by  the  natural  level  of  the  country,  to  the  above-mentioned 
arches,  and  through  them  to  the  river,  doing,  however,  much  mis- 
chief to  the  lands,  over  which  it  passed ;  that,  except  for  the  nuisance 
after-mentioned,  the  aqueduct  would  be  sufficiently  wide  for  the 
passage  of  the  river  at  all  times  but  those  of  high  flood,  notwithstand- 
ing the  improved  drainage  of  the  country,  which  had  increased  the 
body  of  the  water ;  that  the  defendants,  occupiers  of  lands  adjoin- 
ing the  river  and  brook,  had  for  the  protection  of  their  lands,  subse- 
quently to  the  making  of  the  canal,  aqueduct,  and  embankment, 
created,  or  heightened,  certain  artificial  banks,  called  fenders,  on 
their  respective  properties,  so  as  to  prevent  the  flood-water  from  es- 
caping as  aforesaid,  and  that  the  water  had  consequently,  in  time  of 
flood,  come  down  in  so  large  a  body  against  the  aqueduct  and  canal 
banks  as  to  endanger  them,  and  obstruct  the  navigation  :  that  the  fen- 
ders were  not  unnecessarily  high,  and  that,  if  they  were  reduced, 
many  hundred  acres  of  land  would  again  be  exposed  to  inundation. 
It  was  held,  by  the  King's  Bench,  that  the  defendants  were  not  jus- 
tified under  these  circumstances,  in  altering  for  their  own  benefit 
the  course,  in  which  the  flood-water  had  been  accustomed  to  run ; 
that  there  was  no  difference  in  this  respect  between  flood-water  and 
an  ordinary  stream ;  that  an  action  on  the  case  would  have  lain  at 
the  suit  of  an  individual  for  such  diversion,  and  consequently  that 
an  indictment  well  lay  where  the  act  affected  the  public,  (q)  But 
the  Court  of  Exchequer  Chamber,  although  they  agreed  in  the  prin- 
ciple that  the  ancient  course  and  outlet  of  the  flora-water  had  been 
obstructed  by  the  wrongful  raising  from  time  to  time  of  the  fenders 
by  the  defendants,  upon  which  the  judgment  of  the  King's  Bench 

(p)  Chad  v.  Tilsed,  5  Moore  185.  sance  was  the  result  of  all  those    acts 

(q)  Rex  v.  Trafford,  1  B.  5c  Ad.   874.  jointly,  the  defendants  were  rightly  joined 

The  jury  also  found  that  the  acts  creating  in  one  indictment,  which  stated  the  acts  to 

the  nuisance  were  done  by  the  defendants  have  been  several, 
severally,  and  it  was  held  that  as  the  nui- 
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proceeded,  held  that  the  special  verdict  ought  to  have  found,  1st 
whether  the  raising  fenders  was  an  ancient  and  rightful  usage,  or 
whether  it  had  been  commenced  since  the  construction  of  the  canal 
For  there  was  no  doubt  that  at  common  law  the  landholders  would 
have  the  right  to  raise  the  banks  of  the  river  and  brook  from  time  to 
time,  as  it  became  necessary,  upon  their  own  lands,  so  as  to  confine 
the  flood-water  within  the  banks,  and  to  prevent  it  from  overflowing 
their  own  lands ;  with  this  single  restriction,  that  they  did  not  thereby 
occasion  any  injury  to  the  lands  or  property  of  other  persons.  And 
if  this  right  had  actually  been  exercised  and  enjoyed  by  them  before 
the  passing  of  the  act,  then  the  construction  of  the  aqueduct  and 
embankment  might  be  considered  as  having  taken  place  subject  to 
the  enjoyment  of  such  rights  as  the  landholders  possessed  at  the  time 
of  passing  the  act,  unless  so  far  as  the  act  might  have  restrained  the 
exercise  of  such  rights.  2ndly.  Whether  the  course  described  by 
the  special  verdict  to  have  been  taken  by  the  flood-water  was,  or 
was  not,  the  ancient  and  rightful  course.  And,  3rdly,  whether  or 
not  the  raising  of  the  fenders  to  their  present  height  had  become 
necessary  in  consequence  of  the  construction  of  the  aqueduct  (r) 

It  is  no  defence  to  an  indictment  for  a  nuisance  in  a  navigable  It  is  no  defence 
river  and  port  to  prove  that,  although  the  work  be  in  some  degree  a  tn»*  »  nuisance 
hindrance  to  navigation,  it  is  advantageous,  in  a  greater  degree,  to  SI^^idMua^" 
other  uses  of  the  river.     Where,  therefore,  a  causeway  had  been  tage  to  some 
made  in  the  river  Medina,  which  was  an  inconvenience  to  the  navi-  *»«■  of  the  ne- 
gation, as  small  vessels  were  much  obstructed  in  making  their  way  yl«mtIon* 
up  with  the  tide,  but  it  was  a  great  benefit  to  the  public :  first,  in 
launching  and  landing  boats  more  readily ;  secondly,  steam-boats 
and  other  vessels  could  approach  where  they  could  not  before ; 
thirdly,  vessels  obtained  shelter  from  the  quay ;  and  the  jury  found 
it  to  be  a  nuisance,  but  added  the  inconvenience  was  counterbalanced 
by  the  public  benefit  arising  from  the  alteration ;  it  was  held  that  this 
finding  amounted  to  a  verdict  of  guilty.  (*)     But  there  may  be  cases  injury  too 
where  the  injury  to  the  public  is  too  small  to  support  an  indictment  slight  to  sup- 
Upon  the  trial  of  an  indictment  for  a  nuisance  to  a  harbour  by  P011  ** indlct- 
erecting  and  continuing  piles  and  planking  in  the  harbour,  and 
thereby  obstructing  it  and  rendering  it  insecure,  it  was  found  by  a 
special  verdict,  that  "  by  the  defendant's  works,  the  harbour  is  in 
some  extreme  cases  rendered  less  secure ;"  and  it  was  held  that  the 
defendant  could  not  be  made  criminally  responsible  for  consequences 
so  slight,  uncertain,  and  rare,  as  were  stated  by  this  verdict  to  result 
from  his  works,  (t) 

By  the  1  Eliz.  c.  17,  the  taking  of  fish,  except  with  the  particu-  Cases  which 
lar  trammels  or  nets  therein  specified,  was  prohibited,  upon  pain  ^J^Ju^^t^* 
of  the  forfeiture  of  a  certain  penalty,  of  the  fish  taken,  and  also  gtructions. 
of  the  unlawful  engines :  and  upon  this  act  it  was  contended,  that 
a  party  laying  certain   illegal   engines  called   bucks   in   his  own 
fishery  was  guilty  of  a  nuisance ;  but  the  Court  held  that  it  could 
not  be  considered  as  a  nuisance  public  or  private,  (u)    And  it  has 

(r)  Trafford  9.  Rex,  8  Bingh.  R.  204.  1  B.  &  Ad.  441. 
Venire  de  novo  awarded.  (0  Rex  0.  Tindall,  6A.&E.  143;   1 

(«)  Rex  0.  Ward,  4  Ad.  &  E.  384 ;  6  N.  N.  &  P.  719. 
&  M.  38,  overruling  Rex  v.  Russell,  6  B.  &  («)  Bulbrooke  v.  Sir  R.  Goodcre  and 

C.  566 ;  9  D.  &  R.  566.  See  Rex  v  Morris,  others,  3  Burr.  1768. 
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been  ruled  that  where  a  vessel  has  been  sunk  in  a  navigable  river 
by  accident  and  misfortune,  no  indictment  can  be  maintained 
against  the  owner  for  not  removing  it  (#)  Lord  Kenyon,  C.  J., 
said,  that  the  grievance  had  been  occasioned,  not  by  any  default 
or  wilful  misconduct  of  the  defendant,  but  by  accident  and  misfor- 
tune ;  and  that  it  would  be  adding  to  the  calamity  to  subject  the 
party  to  an  indictment  for  what  had  proceeded  from  causes  against 
which  he  could  not  guard,  or  which  he  could  not  prevent:  and 
though  it  was  urged  that  if  the  defendant  was  not  punishable  for 
having  caused  the  nuisance,  yet  it  was  his  duty  to  have  removed 
it,  and  that  he  was  liable  to  be  indicted  for  not  .having  done  so, 
the  learned  judge  said,  that  perhaps  the  expense  of  removing  the 
vessel  might  have  amounted  to  more  than  the  whole  value  of  the 
property ;  and  that  he  was  therefore  of  opinion*  that  the  offence 
charged  was  not  the  subject  of  indictment  (y) 

A  weir  appurtenant  to  a  fishery,  obstructing  the  whole  or  a  part 
of  a  navigable  river,  is  legal,  if  granted  by  the  crown  before  the  com- 
mencement of  the  reign  of  Edward  1,  and  such  a  grant  may  be 
inferred  from  evidence  of  its  having  existed  before  that  time.  If  the 
weir,  when  so  first  granted,  obstruct  the  navigation  of  only  a  part  of 
the  river,  it  does  not  become  illegal  by  the  stream  changing  its  bed, 
so  that  the  weir  obstructs  the  only  navigable  passage  remaining. 
Where  the  crown  had  no  right  to  obstruct  the  whole  passage 
of  a  navigable  river,  it  had  no  right  to  obstruct  a  part  by 
erecting  a  weir,  except  subject  to  the  rights  of  the  pubhc ;  and, 
therefore,  in  such  a  case,  the  weir  would  become  illegal  upon  the 
rest  of  the  river  being  so  choked  that  there  could  be  no  passage  else- 
where. In  an  action  of  trespass  for  throwing  down  a  weir,  the 
plaintiff  established  the  existence  of  the  weir  by  a  royal  grant  made 
at  some  time  prior  to  the  time  of  Edward  1 ;  but  it  stood  across 
part  of  the  Severn,  a  public  navigable  river — a  part,  indeed,  not  re- 

auired  for  the  purposes  of  navigation  at  the  date  of  the  grant,  but,  at 
le  time  of  the  commission  of  the  trespass,  necessary  for  those  pur- 
poses, by  reason  of  the  residue  of  the  channel  having  become  choked 
up.  The  plaintiff  contended  that,  at  the  date  of  the  grant,  the 
crown  had  the  power  of  making  it,  even  to  the  disturbance  or  total 
prevention,  of  the  right  of  navigation  by  the  subject;  or  that,  at  all 
events,  it  had  the  power  of  making  such  a  grant,  if,  in  the  then 
existing  state  of  circumstances,  it  did  not  interfere  with  the  rights  of 
the  subject:  and  that  such  a  grant,  valid  in  its  inception,  would  not 
become  invalid  by  reason  of  any  change  of  circumstances,  which 
might  afterwards  affect  the  residue  of  the  channel  Lord  Denman, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  said,  "  If  the  subject 
(which  this  view  of  the  case  concedes)  had  by  common  law  a  right  of 
passage  in  the  channel  of  the  river,  paramount  to  the  power  of  the 
crown,  we  cannot  conceive  such  right  to  have  been  originally  other 
than  a  right  locally  unlimited  to  pass  in  all  and  every  part  of  the 
channel.  The  nature  of  the  highway  which  a  navigable  river  affords, 
liable  to  be  affected  by  natural  and  uncontrollable  causes,  present- 
ing conveniences  in  different  parts  and  on  different  sides  according 
to  the  changes  of  wind  or  direction  of  the  vessel,  and  attended  by 
the  important  circumstance  that  on  no  one  is  any  duty  imposed  by 


(*)  Bex  v.  Watts,  2  Esp.  R.  675. 


(y)  Id.  ibid. 
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the  common  law  to  do  that  which  would  be  analogous  to  the  ordi- 
nary repair  of  a  common  highway  to  remove  obstructions,  namely, 
clear  away  sand  banks  and  preserve  any  accustomed  channel, — all 
these  considerations  make  it  an  almost  irresistible  conclusion  that 
the  paramount  right,  if  it  existed  at  all,  must  have  been  a  right  in 
every  part  of  the  space  between  the  banks.  It  cannot  be  disputed 
that  the  channel  of  a  public  navigable  river  is  a  King's  highway,  and 
is  properly  so  described;  and,  if  the  analogy  between  it  and  a  high- 
way by  land  were  complete,  there  could  be  no  doubt  that  the  right 
would  be  such  as  we  now  lay  down ;  for  the  right  of  passage  in  a 
highway  by  land  extends  over  every  part  of  it.  Now,  although  it 
may  be  conceded  that  the  analogy  is  not  complete,  yet  the  very 
circumstances  pointed  out  by  the  counsel  for  the  plaintiff,  in  which  it 
fails,  are  strong  to  shew  that  in  this  respect  at  least  it  holds.  The 
absence  of  any  right  to  go  extra  viam  in  case  of  the  channel  being 
choked,  and  the  want  01  a  definite  obligation  on  any  one  to  repair, 
only  render  it  more  important,  in  order  to  make  the  highway  an  ef- 
fectual one,  that  the  rignt  of  passage  should  extend  to  all  parts  of  the 
channel.  If,  then,  subject  to  this  right,  the  crown  had  at  any  period 
the  prerogative  of  raising  weirs  in  such  parts  as  were  not  at  the  time 
actually  required  by  the  subject  for  the  purposes  of  navigation,  it 
follows,  from  the  very  nature  of  a  paramount  right  on  the  one  hand 
and  a  subordinate  right  on  the  other,  that  the  latter  must  cease 
whensoever  it  cannot  be  exercised  but  to  the  prejudice  of  the  former. 
If,  in  the  present  case,  the  subject  has  not  at  this  moment  the  right 
to  use  that  part  of  the  channel  on  which  the  weir  stands,  it  is  only 
because  of  the  royal  grant;  and  that  grant  must  then  be  alleged  at 
its  date  to  have  done  away  for  ever,  in  so  much  of  the  channel,  the 
right  of  the  public :  but  that  is  to  suppose  the  subordinate  right  con- 
trolling that  which  is  admitted  to  be  paramount,  which  is  absurd. 
On  the  other  hand,  there  is  nothing  unreasonable  or  unjust  in  sup- 
posing the  right  to  erect  the  weir  subject  to  the  necessities  of  the 
public  when  they  should  arise :  for,  the  right  of  the  public  being 
supposed  to  be  paramout  by  law,  the  grantee  must  be  taken  to  be 
cognizant  of  such  right:  and  the  same  natural  peculiarities,  and  the 
same  absence  of  any  obligation  by  law  on  any  one  to  counteract  those 
peculiarities  above-mentioned,  would  give  him  full  notice  of  the  prob- 
ability that  at  some  period  his  grant  would  be  determined.  We  do 
not  therefore  think  tnat  the  plaintiff  can  sustain  his  second  point" 

With  regard  to  the  power  of  the  crown  at  common  law  to  inter- 
fere with  trie  channels  of  public  rivers,  Lord  Denman,  C.  J.,  said, 
"  On  the  one  side  the  contention  is,  that  prior  to  Magna  Charta,  the 
power  of  the  crown  was  absolute  over  them ;  and  that  this  weir,  by 
the  antiquity  assigned  to  it  by  the  finding  of  the  jury,  is  saved  from 
the  operation  of  that  or  any  succeeding  statute ;  while,  on  the  other, 
it  is  alleged  that  they  are  and  were  highways  to  all  intents  and  pur- 
poses, which  the  crown  had  no  power  to  limit  or  interfere  with,  and 
that  as  well  the  restraints  enacted  by,  as  the  confirmations  implied 
from,  the  statutes  alluded  to  have  nothing  to  do  with  the  present 
question. 

"  After  an  attentive  examination  of  the  authorities  and  the  statutes 
referred  to  in  the  argument,  we  cannot  see  any  satisfactory  evidence 
that  the  power  of  the  crown  in  this  respect  was  greater  at  the  com- 
mon law  before  the  passing  of  Magna  Charta  than  it  has  been  since* 
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It  is  clear  that  the  channels  of  public  navigable  rivers  were  always 
highways :  up  to  the  point  reached  by  the  now  of  the  tide  the  soil 
was  presumably  in  the  crown ;  and  above  that  point,  whether  the 
soil  at  common  law  was  in  the  crown  or  the  owners  of  the  adjacent 
lands  (a  point  perhaps  not  free  from  doubt),  there  was  at  least  a 
jurisdiction  in  the  crown,  according  to  Sir  Matthew  Hale, '  to  re- 
form and  punish  nuisances  in  all  rivers,  whether  fresh  or  salt,  that 
are  a  common  passage,  not  only  for  ships  and  greater  vessels,  but  also 
for  smaller,  as  barges  or  boats :  De  Jure  Maris,  Part  L,  c.  2  (z)  In 
either  case  the  right  of  the  subject  to  pass  up  and  down  was  com- 
plete. In  the  case  of  the  Bann  Fishery  (a),  where  the  reporter  is 
speaking  of  rivers  within  the  flux  and  reflux  of  the  tide,  it  is  stated 
that  this  right  was  by  the  King's  permission,  for  the  ease  and  com- 
modity of  the  people ;  but,  if  this  be  the  true  foundation,  and  if  the 
same  may  be  also  properly  said  of  the  same  right  in  the  higher  parts 
of  rivers,  still  the  permission  supposed  must  be  coeval  with  the  mo- 
narchy, and  anterior  to  any  grant  by  any  particular  monarch  of  the 
right  to  erect  a  weir  in  any  particular  river.  It  is  difficult,  therefore, 
to  see  how  any  such  grant  made  in  derogation  of  the  public  right 

I>reviously  existing,  and  in  direct  opposition  to  that  duty,  which  the 
aw  casts  on  the  crown,  of  reforming  and  punishing  dl  nuisances 
which  obstruct  the  navigation  of  pubhc  rivers,  could  have  been  in  its 
inception  valid  at  common  law.  Nor  can  we  find,  in  the  language 
of  the  statutes  referred  to,  anything  inconsistent  with  this  conclusion. 
They  speak  indeed  of  acts  done  in  violation  of  this  public  right ; 
but  they  do  not  refer  them  to  any  power  legally  existing  in  the 
crown,  which  for  the  future  they  propose  to  abndge.  We  are,  there- 
fore, of  opinion  that  the  legality  of  this  weir  cannot  be  sustained  on 
the  supposition  of  any  power  existing  by  law  in  the  crown  in  the  time 
of  Edward  1,  which  is  now  taken  away.  But  this  does  not  exhaust 
the  question ;  because  that  which  was  not  legal  at  first  may  have 
been  subsequently  legalized." 

"  The  learned  counsel  for  the  defendants  is  probably  correct  in 
saying,  that  the  twenty-third  chapter  of  Magna  Charta  may  be  laid 
out  of  the  case.  The  kidelli  there  spoken  of  appear,  from  the 
2  Inst  p.  38,  and  the  Chester  Mill  Case  (6),  to  nave  been  open 
weirs  erected  for  the  taking  of  fish ;  and  the  evil  intended  to  be 
remedied  by  the  statute  was  the  unlawful  destruction  of  that  im- 
portant article  of  consumption.  That  statute,  therefore,  being  pointed 
at  another  mischief,  might  leave  any  question  of  nuisance  by  ob- 
struction to  the  passage  of  boats  exactly  as  it  stood  at  common  law. 
But  the  same  remark  does  not  apply  to  4  stat  25  Edw.  3,  c.  4.  That 
begins  by  reciting  that  the  common  passage  of  boats  and  ships  in 
the  great  rivers  of  England  is  oftentimes  annoyed  by  the  inhansing 
(a  mistranslation  of  the  word  lever  for  levying  or  setting  up  (c) )  of 
gorces,  mills,  weirs,  stanks,  stakes,  and  kiddles,  and  then  provides 
for  the  utter  destruction  of  all  such  as  have  been  levied  and  set  up 
in  the  time  of  Edw.  1,  and  after.  It  further  directs  that  writs  shall 
be  sent  to  the  sheriffs  of  the  places  where  need  shall  be,  to  survey 
and  inquire,  and  to  do  thereof  execution :  and  also  the  justices  shall 
be  thereupon  assigned  at  ail  times  that  shall  be  needful.     It  is  clear, 

(*)  Page  8.  (c)  Corrected  in  the  translation  of  stat 

(a)  Davies's  Reports,  57  a.  45  Ed.  3,  c.  2,  (recital), 

(ft)  10  Rep.  137  ft. 
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we  think,  that,  in  any  criminal  proceeding  for  the  demolition  of 
this  weir  which  had  been  instituted  immediately  after  the  passing 
of  this  statute,  it  would  have  been  a  sufficient  defence  to  have  shewn 
its  erection  before  the  time  of  Edw.  1 ;  and,  considering  the  con- 
cise language  of  statutes  of  that  early  period,  we  think  the  statute 
would  equally  have  been  an  answer  in  any  civil  proceeding  at  the 
suit  of  a  party  injured.  Assuming  the  weir  to  have  been  illegally 
erected  before  the  date  of  Magna  Charta,  it  is  not  unreasonable  to 
suppose  that  a  sort  of  compromise  was  come  to :  similar  nuisances 
were  probably  very  numerous;  but  they  were  probably,  many  of 
them,  of  long  standing :  it  may  have  been  impossible  to  procure, 
or  it  may  well  have  been  thought  unreasonable  to  insist  on,  an  act 
which  should  direct  those  to  be  abated  which  had  acquired  the 
sanction  of  time :  and  a  line  was  therefore  drawn  which,  prevent- 
ing an  increase  of  the  nuisance  for  the  future,  and  abating  it  in  all 
the  instances  which  commenced  within  a  given  period,  impliedly 
legalized  those  which  could  be  traced  to  an  earlier  period.  This 
appears  to  us  the  proper  effect  to  be  attributed  to  the  statute ;  and, 
if  it  be,  it  disposes  of  any  difference  between  a  criminal  and  civil 
proceeding.  The  earlier  weirs  were  not  merely  protected  against 
the  specific  measures  mentioned  in  the  act,  but  rendered  absolutely 
legaL  If  this  would  have  been  a  good  answer  immediately  after  the 
act  passed,  it  is  at  least  equally  good  now;  and  therefore,  of  stat 
45  Edw.  3,  c  2,  and  stat  1  H.  4,  c.  12,  it  is  unnecessary  to  say 
more  than  that  they  do  not  at  all  weaken  the  defence  which  the 
defendants  have  under  the  former  statute."  (d) 

It  is  said  to  have  been  adjudged  that  if  a  river  be  stopped,  to  the  Of  the  liability 
nuisance  of  the  country,  and  none  appear  bound  by  prescription  to  to  clear  *• 
clear  it,  those  who  have  the  piscary,  and  the  neighbouring  towns,  n^r^and  * 
who  have  a  common  passage  and  easement  therein,  may  be  com-  oftheindict- 
pelled  to  do  it.  {e)    For  nuisances  in  the  nature  of  obstructions  an  "J®01  for.     . 
indictment  will  of  course  lie,  if  the  river  be  such  as  may  be  con-  °       ctmg  * 
sidered  a  public  highway. 

SECT.  IV. 

Of  Nuisances  to  Public  Bridges. 

The  more  ancient  cases  do  not  supply  any  immediate  definition  or  Of  public 
description  in  terms  of  what  shall  be  considered  "  public  bridges."  bridges. 
But  a  distinction  between  a  public  and  a  private  bndge  is  taken  in 
one  of  the  books,  (/)  and  made  to  consist  principally  in  its  being 
built  for  the  common  good  of  all  the  subjects,  as  opposed  to  a 
bridge  made  for  private  purposes:  and  though  the  words  "public 
bridges'9  do  not  occur  in  the  22  Hen.  8,  c.  5,  (called  the  statute  of 
bridges)  yet  as  that  statute  empowers  the  justices  of  the  peace  to 
inquire  of  "  all  manner  of  annoyances  of  bridges  broken  in  the 
highways"  and  applies  to  bridges  of  that  description,  in  all  its  sub- 
sequent provisions,  it  may  be  inferred  that  a  bridge  in  a  highway 
is  a  public  bridge  for  all  purposes  of  repair  connected  with  that 
statute.  And  "  if  the  meaning  of  the  words  public  bridge  could 
properly  be  derived  from  any  other  less  authentic  source  than  this 

(<*)  Williams  p.   Wilcox,  3  Ad.  &  E.       Abr.  tit  Nuisance  (C).    37   Ass.  10.    2 
314.  Roll.  Abr.  137. 

(e)  1  Hawk.  P.  C    a  75,  s.  13.    Bac.  (/)  2  Inst.  701. 
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statutable  one,  they  might  safely  be  defined  to  be  such  bridges  as 
all  his  Majesty's  subjects  had  used  freely  and  without  interruption, 
as  of  right,  for  a  period  of  time  competent  to  protect  themselves, 
and  all  who  should  thereafter  use  them,  from  being  considered  as 
wrong  doers  in  respect  of  such  use,  in  any  mode  of  proceeding, 
civil  or  criminal,  m  which  the  legality  of  such  use  might  be 
questioned."  (g) 

But  a  bridge  built  for  the  mere  purpose  of  connecting  a  private 
mill  with  the  public  highway,  or  for  any  other  such  merely  private 
purpose,  would  not  necessarily  become  a  part  of  the  nighway, 
although  the  public  might  occasionally  participate  with  the  private 
proprietor  in  the  use  of  it ;  and  it  is  not  every  sort  of  bridge,  erected 
possibly  for  a  temporary  purpose,  during  a  time  of  flood,  that  may 
have  rendered  the  ordinary  fords  impassable,  or  the  ordinary  means 
of  passage  impracticable,  which  can  be  considered  as  a  bridge  in  a 
highway y  to  be  repaired,  when  broken  down,  according  to  the  pro- 
visions of  the  statute  of  bridges.  (A) 

It  is  a  question  of  fact,  whether  a  particular  structure  be  a  bridge 
or  not :  and,  upon  a  question  whether  an  arch  be  a  bridge  or  cul- 
vert, the  fact  that  it  is  built  over  a  stream  of  water  flowing  between 
banks,  is  not  decisive  to  show  that  it  is  a  bridge ;  although  there 
must  be  such  a  stream  for  the  structure  to  be  a  bridge.  Neither  is 
it  decisive  that  it  is  not  a  bridge,  that  there  are  no  parapets  to  it  (i) 

The  inhabitants  of  a  county  are  bound  by  common  law  to  repair 
bridges  erected  over  such  water  only  as  answers  the  description  of 
flumen  vel  cursus  aqua,  that  is,  water  flowing  in  a  channel  between 
banks,  more  or  less  defined,  although  such  channel  may  be  occa- 
sionally dry ;  they  are,  therefore,  not  bound  to  repair  arches  in  a 
raised  causeway,  more  than  three  hundred  feet  from  the  end  of  a 
bridge,  through  which  the  water  passes  in  flood  times  only.  Where 
a  road,  in  continuation  of  a  bridge  over  a  river,  ran  through  low 
meadow  ground,  liable  to  be  flooded  by  the  river,  for  five  hundred 
and  seventy-six  feet  from  the  foot  of  the  bridge,  and  formed  a  cause- 
way, in  which  were  placed  at  different  intervals,  five  arched  openings, 
two  of  which  were  within  three  hundred  feet  of  the  bridge,  which 
the  county  had  always  repaired,  and  the  other  three  more  than 
three  hundred  feet  from  the  foot  of  the  bridge,  and  the  arches  were 
built  not  over  the  ordinary  stream  or  course  of  the  river,  but  over 
solid  meadow  ground,  which  was  subject  to  be  much  flooded,  and 
there  was  generally  a  strong  current  in  winter  through  the  arches, 
which,  by  giving  vent  to  the  flood  water,  helped  to  protect  the 
bridge,  which  would  be  in  danger  from  the  penning  up  of  the  water 
if  the  causeway  had  no  arches :  it  was  held  that  the  county  was  not 
liable  to  repair  the  arches  which  were  more  than  three  hundred  feet 
from  the  foot  of  the  bridge.  The  antient  form  of  indictment,  as 
mentioned  in  2  Inst  701,  is,  quod  pons  publicum  et  communis  situs 
in  altd  regid  vid  super  flumen  sen  cursum  aqiuz,  §c,  and  although 


(g)  By  Lord  Ellenborough,  C.  J ,  in 
Rex  v.  The  Inhabitants  of  Bucks,  12  East, 
204. 

(A)  Rex  v.  The  Inhabitants  of  Bucks,  12 
East,  203,  204. 

(»)  Rex  c.  Whitney,  3  A.  &  E.  69  ;  7 
C.  &  P.  208.  The  structure  in  question 
in  this  case  was  an  arch  of  nine  feet  span, 


over  a  stream,  which  fed  a  mill,  and  which 
was  usually  about  three  feet  deep,  but  oc- 
casionally shallower,  and  in  flood  times 
much  deeper,  and  it  had  no  battlements  at 
either  end  ;  the  jury  having  found  a  ver- 
dict of  guilty  upon  an  indictment  treating 
this  structure  as  part  of  the  road,  the  Court 
refused  a  rule  for  a  new  trial. 
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in  many  indictments  in  modern  times,  the  words,  super  ftumen, 
<frc,  are  omitted,  jet  in  such  indictments  they  must  be  consi- 
dered as  virtually  included  in  the  true  import  of  the  term 
bridge ;  for,  otherwise,  all  such  indictments  would  be  bad, 
there  being  many  structures,  bearing  the  name  of  bridge,  erected 
across  a  steep  ravine,  and  in  modern  times  over  an  ancient  road, 
crossed  in  a  transverse  direction  by  a  new  road,  having  no  reference 
to  water,  and  which,  unquestionably  the  county  is  not  bound  to 
repair:  and  no  more  certain  rule  can  be  laid  down  than  that  the 
words  flumen  vel  cwrsus  aqua  are  to  be  considered  to  denote  water, 
flowing  in  a  channel  between  banks,  more  or  less  denned,  although 
such  channel  may  be  occasionally  dry.  (J) 

As  there  may  be  a  dedication  of  a  road  to  the  public :  (k)  so  in  Dedication  of 
the  case  of  a  bridge,  though  it  be  built  by  a  private  individual,  in  *  todge  to 
the  first  instance,  for  his  own  convenience,  yet  it  may  be  dedicated     e  Ptt  ia 
by  him  to  the  public,  by  his  suffering  them  to  have  the  use  of  it, 
and  by  their  using  it  accordingly.  (/)     And  though,  where  there 
is  such  a  dedication,  it  must  be  absolute,  (m)  yet  it  may  be  definite 
in  point  of  time ;  so  that  a  bridge,  may  be  a  public  bndge,  if  it  be 
used  by  the  public  at  all  such  times  only  as  are  dangerous  to  pass 
through  the  river,  (n)     A  bar  across  a  public  bridge,  kept  locked, 
except  in  times  of  flood,  is  conclusive  evidence  that  the  public  have 
only  a  limited  right  to  use  the  bridge  at  such  times :  and  if  an  in- 
dictment for  not  keeping  it  in  repair  states  that  it  is  used  by  the 
king's  subjects,  "  at  their  free  will  and  pleasure,"  the  variance  is 
fatal,  (o) 

But  a  bridge  built  in  a  public  way,  without  public  utility,  is  in-  a  bridge  may 
dictable  as  a  nuisance ;  ana  so  it  is  if  built  colourably  in  an  imper-  be  indictable 
feet  or  inconvenient  manner,  with  a  view  to  throw  the  onus  of  M  a  nuiaance- 
rebuilding  or  repairing  it  immediately  on  the  county,  (p) 

Where  a  bridge  is,  in  the  sense  which  has  been  described,  a  of  nuisances 
bridge  in  a  highway,  it  will,  of  course  be  as  public  as  the  highway  to  bridges  by 
itself  in  which  it  is  situate,  and  of  which,  for  the  purpose  of  pas-  °t»tructioM- 
sage,  it  must  be  understood  to  form  a  part  (a)    All  actual  obstruc- 
tions, therefore,  to  such  bridges  will  come  within  the  rules  already 

(j)  Rex  v.  The  Inhabitants  of  Oxford-  v.  The  Inhabitants  of  the  West  Riding  of 

shire,  1  B.  &  Ad.  289.    The  county  had  Yorkshire,  2  East,  342.  And  see  pott,  394, 

previously  been  indicted  for  not  repairing  et  teq. 

two  of  the  same  arches,  which  were  de-  (m)  According  to  the  doctrine  in  Roberts 

scribed  in  the  indictment  as  bridges,  and  v.  Karr,  1  Carapb.  262,  in  the  note.    And 

on  a  special  case  it  was  held  that  there  was  see  ante,  335. 

not  sufficient  to  show  that  they  were  (n)  Rex  r.  The  Inhabitants  of  North- 
bridges,  which  the  county  was  liable  to  ampton,  2  M.  &  S.  262.  In  Rex  v.  Devon- 
repair,  as  the  jury  had  not  found  either  shire, R.  &M.,N. P. C.  144,  Abbott, C.J. , 
that  they  were  erected  at  the  same  time  as  held  that  the  county  were  liable  to  repair 
the  bridge  over  the  river,  or  for  the  pur-  a  bridge  by  the  side  of  a  ford,  which  was 
pose  of  enabling  the  public  to  pass,  ana  not  only  used  by  the  public  in  times  of  floods, 
for  the  benefit  of  the  owners  or  the  adjoin-  which  made  the  ford  impassable,  as  the 
ing  lands.  Rex  v.  The  Inhabitants  of  bridge  was  at  all  times  open  to  the  public. 
Oxfordshire,  1  B.  &  Ad.  297.  The  in-  (o)  Rex  v.  The  Marquis  of  Buckingham, 
dictment  in  Rex  v.  Oxfordshire,  1  B.  &  4  Campb.  189. 

Ad.  289,  contained  six  counts,  all  of  which  (p)  Rex   v.  The    Inhabitants    of   the 

charged  the  non-repair  of  a  bridge,  vary-  West  Riding  of  Yorkshire,  2  East  R.,  342. 

ing  the  description  in  each  count.  But  see  post,  p.  396,  43  Geo.  3,  c.  59,  s. 

(k)  Ante,  334,  et  teq.  5,  as  to  the  liability  of  counties  to  repair 

(/)  Rex    v.    The    Inhabitants  of  Gla-  bridges  thereafter  to  be  erected, 
morgan,  2  East,  356.    Glusburne  Bridge  (q)  Rex  v.  The  Inhabitants  of  Bucks, 

case,  5  Burr.  2594.  2  Blac.  R.  687.     Rex  12  East,  202,  203. 
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stated  with  respect  to  nuisances  to  highways  by  obstruction,  (r) 
and  do  not  require  a  repetition  in  this  place.  Tnere  is,  however, 
one  case  not  previously  mentioned,  where  the  defendant  was  in- 
dicted for  not  repairing  a  house  adjoining  to  a  public  bridge,  which 
he  was  bound  to  repair  ratione  tenures,  but  permitted  it  to  be  so 
much  out  of  repair  that  it  was  ready  to  fall  upon  people  passing 
over  the  bridge.  It  was  found  by  a  special  verdict  that  the  de- 
fendant was  only  tenant  at  will,  of  the  house :  but  the  Court  adjudged 
that  he  ought  to  repair,  so  that  the  public  should  not  be  prejudiced; 
and  though  not  properly  chargeable  to  repair  the  house  ratione  te- 
nurce,  yet  that  the  averment  should  be  intended  of  the  possession, 
and  not  of  the  service.  (*) 

The  nuisances  which  more  frequently  arise  to  the  public  in 
respect  of  bridges  are  in  the  nature  of  non-feasance,  from  the  neglect 
of  the  parties,  upon  whom  the  burden  is  thrown,  to  keep  them  in  a 
proper  state  of  repair. 

As  parishes  are  bound  to  repair  the  public  ways  within  their 
district ;  so  the  inhabitants  of  the  county  at  large  are,  primd  facie 
and  of  common  right,  liable  to  the  repair  of  all  public  bridges 
within  its  limits,  unless  they  can  shew  a  legal  obligation  on  some 
other  persons  or  public  bodies  to  bear  the  burthen:  (t)  and  this 
without  any  distinction  as  to  foot,  horse,  or  carriage  bridges,  («) 
The  statute  of  bridges  shews  that  the  burthen  is  vrimd  facie  on 
the  county;  and  it  is  exactly  analogous  to  the  liability  of  the 
parish  to  repair  a  road,  (t?)  But  a  hundred  or  parish,  or  other 
known  portion  of  a  county,  may  by  usage  and  custom  be  charge- 
able to  the  repair  of  a  bridge  erected  within  it  (w)  And  a  corpo- 
ration aggregate,  either  in  respect  of  a  special  tenure  of  certain 
lands,  or  in  respect  of  a  special  prescription,  and  also  any  other 
persons  by  reason  of  such  special  tenure,  may  be  compelled  to  re- 
pair them.  (x).  And  if  a  part  of  a  bridge  lie  within  a  franchise, 
those  of  the  franchise  may  be  charged  with  the  repairs  for  so 
much :  also  by  a  special  tenure  a  person  may  be  charged  with  the 
repairs  of  one  part  of  a  bridge,  and  the  inhabitants  of  the  county 
be  liable  to  repair  the  rest  (y)  A  prescription,  that  the  lords  of  the 
manor  ought  to  repair  a  bridge  is  good,  being  laid  ratione  tenures, 
by  reason  of  the  demesnes  of  the  manor,  (z)    And,  as  the  obligation 


(r)  Ante,  347,  et  *eq. 

(*)  Reg.  v.  Watson,  2  Lord  Raym.  856. 

(t)  2  Inst.  700,  701,  in  the  comment 
upon  the  statute  of  bridges,  22  Hen.  8, 
c.  5.  The  reparation  of  public  bridges  was 
part  of  the  trinoda  necessitat,  to  which, 
by  the  ancient  law,  every  man's  estate  was 
liable,  namely,  expeditio  contra  hottem, 
arcium  conttmctio.  etpontium  reparatio, 

(«)  By  Lord  Ellenborough,  C.  J.,  in 
Rex  v  The  Inhabitants  of  Salop,  13  East, 
97.  The  point  was  not  argueo,  as  it  was 
brought  before  the  court  by  a  special  case, 
reserved  upon  the  trial  of  an  indictment 
at  the  sessions,  which  the  court  considered 
as  a  very  great  irregularity!  and  did  not 
pronounce  any  judgment 

(»)  By  Bayley,  J.,  in  Rex  v.  The  Inha- 
bitants of  Oxfordshire,  4  B.  &  C.  196. 

(v)  Rex  v.  Hendon,  4  B.  &  Ad.  628. 
Rex  v.  Ecclesfleld,  1  B.  &  A.  359.  Per 
Cur.,  and  this  without  stating  any  other 


ground  than  immemorial  usage. 

O)  1  Hawk.  P.  C.  c  77,  s.  2.  Bac. 
Abr.  tit.  Bridge*.  A  body  politic  may  be 
bound  either  ratione  tenurm  *ivt  muerip- 
tionii :  but  a  private  person  docs  not 
appear  to  be  liable  upon  a  general  prescrip- 
tion. 2  Inst.  700.  13  Co.  33.  1  Salk.  358 
3  Salk.  77,  381,  and  see  ante,  356. 

(y)  Bac.  Abr.  tit  Bridge*.  1  Hawk. 
P.  C.  c.  77,  s.  1. 

(*)  Reg.  v.  Sir  John  Bucknall,  2  Lord 
Raym.  804.  In  the  first  instance,  at 
Nisi  Priu*,  (2  Lord  Raym.  792)  Holt, 
C.  J.,  ruled  that  the  prescription  was  good 
without  saying  ration*  tenure,  on  the 
ground  that  the  manor  might  have  been 
granted  to  be  held  by  the  service  of  repair* 
ing  the  bridge  before  the  statute  ouid 
emptore*  terrarvm,  or  that  the  king  might 
make  such  a  grant,  he  not  being  bound  bv 
the  statute :  but  he  afterwards  changed 
his  opinion. 
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is  by  reason  of  the  demesnes  of  the  manor,  if  part  of  the  demesnes 
be  granted  to  an  individual,  he  will  be  obliged  to  contribute  to  the 
repairs :  but  the  indictment  may  be  against  any  of  the  tenants  of 
the  demesnes,  and  it  will  be  no  defence  on  an  indictment  against 
one  of  them  that  another  is  also  liable,  (a)  And  where  an  indi- 
vidual is  liable  to  repair  a  bridge,  his  tenant  for  years,  being  in 
possession,  will  be  under  the  same  obligation,  and  liable  to  an  in- 
dictment for  the  neglect  (b)  We  have  seen  that  the  inhabitants 
of  a  district  cannot  Be  charged  ratione  tenures,  because  unincor- 
porated inhabitants  cannot  quh  inhabitants  hold  lands :  and  that  a 
district  cannot  be  charged  by  prescription  alone,  without  a  consi- 
deration, to  repair  what  is  not  within  such  district  (c)  As  the  Liabilj*7 not 
burthen  resting  upon  a  county  to  repair  the  public  bridges  is  ex-  JJ^ ^  y 
actly  analogous  to  the  liability  of  a  parish  to  repair  a  road,  it  is  Parliament. 
not  removed  by  an  act  of  parliament  directing  trustees  to  lay  out 
the  tolls  thereby  granted  in  repairing  roads,  and  empowering  them 
to  make  and  repair  bridges.  To  an  indictment  against  a  county 
for  not  repairing  a  bridge  in  a  public  highway,  there  was  a  plea 
that,  by  a  certain  act  of  parliament  for  amending  this  road,  certain 
trustees  were  directed  to  lay  out  the  tolls  thereby  granted  in  re- 
pairing the  roads,  and  were  empowered  to  make  and  repair  bridges; 
that  the  bridge  in  question  was  erected  by  the  trustees  under  and 
by  virtue  of  that  act ;  that  the  trustees  had  been  liable  to  repairs, 
and  had  repaired  the  bridge  from  the  time  it  was  so  erected ;  and 
that  they  were  still  liable  to  keep  it  in  repair:  the  replication 
traversed  that  they  were  so  liable ;  and  the  Court  held  that  the 
bridge  having  been  erected  for  public  purposes,  in  a  public  high- 
way, the  common  law  liability  to  repair  attached  upon  the  in- 
habitants of  the  county  as  soon  as  it  was  built ;  and  that  the  plea 
was  clearly  insufficient  to  exonerate  them,  as  it  did  not  aver  that 
the  trustees  had  funds  adequate  to  the  repair  of  the  bridge,  (d) 

In  one  case  a  question  was  made  as  to  the  evidence  on  which  Stratford- 
a  jury  might  find  that  the  defendants  were  an  immemorial  corpo-  uP°n  ^Yon 
ration,  and  liable,  in  their  corporate  character,  to  the  repair  of  a  morial  corpoT 
bridge.    The  evidence  was  of  a  charter  of  Edward  6,  granted  upon  ration  liable  in 
the  recited  prayer  of  the  inhabitants  of  the  borough  of  Stratford  t^e^l^^0ate 
upon  Avon,  "  that  the  king  would  esteem  them,  tne  inhabitants,  ^  repair  of 
worthy  to  be  made,  reduced,  and  erected,  into  a  body  corporate  and  a  bridge, 
politic  f  and  thereupon  proceeding  to  "grant  (without  any  word  of 
confirmation)  unto  the  inhabitants  of  the  borough,  that  the  same 
borough  should  be   a  free    borough    for    ever  thereafter;"    and 
then  proceeding  to  incorporate  them  by  the  name  of  the  bailiffs 


(a)  Id.  ibid.  792.  Reg.  v.  The  Duchess 
of  Buccleugh,  1  Salk.  358.  And  see 
ante,  358. 

(6)  Reg.  v.  Sir  John  Bucknall,  2  Lord 
Raym.  804.  And  see  Reg.  v,  Watson,  2 
Lord  Raym.  856,  ante,  358.  See  also 
ante,  365. 

(c)  Rex  v.  Machynlleth,  ante,  358. 

(rf  )  Rex  v.  The  Inhabitants  of  Oxford- 
shire,  4  B.  ct  C.  194.  And  it  seems  that 
even  if  the  fact  of  adequate  funds  in  the 
hands  of  the  trustee*  had  been  averred  and 
proved,  the  county  would  still  have  been 
primarily  liable,  and  must  have  taken  their 


remedy  against  the  trustees.  Bayley,  J., 
said,  "  It  was  necessary  to  allege  in  the 
plea,  and  prove  at  the  trial,  that  the  trus- 
tees had  funds  adequate  to  the  repair  of 
this  bridge.  Even  then,  I  think,  a  valid 
defence  would  not  have  been  made  out ; 
for  the  public  have  a  right  to  call  upon  the 
inhabitants  of  the  county  to  repair,  and 
they  may  look  to  the  trustees  under  the 
act."  Id.  197.  And  see  the  opinions  of 
Holroyd,  J.,  and  Littledale,  J.  And  see 
Rex  v.  Netherthong,  and  other  cases, 
ante,  352. 
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and  burgesses,  &c:  and  this,  it  was  considered,  would,   without 
more,  imply  a  new  incorporation.     But  the  same  charter  recited 
that  it  was  an  ancient  borough,  in  which  a  guild  was  theretofore 
founded,  and  endowed  with  lands,  out  of  the  rente,  revenues,  and 
profits  of  which  a  school  and  an  alms-house  were  maintained,  and 
a  bridge  was  from  time  to  time  kept  up  and  repaired;  which  ^uild 
was   then  dissolved,   and  its  lands  lately  come    into  the  king's 
hands;   and  further  recited  that  the  inhabitants  of  the  borough, 
from  time  immemorial,  had  enjoyed  franchises,  liberties,  free  cus- 
toms, jurisdictions,   privileges,   exemptions,    and  immunities,   by 
reason  and  pretence  of  the  guild,  and  of  charters,  grants,  and  con- 
firmations to  the  guild,  and  otherwise,  which  the  inhabitants  could 
not  then  hold  and  enjoy  by  the  dissolution  of  the  guild,  and  for 
other  causes,  by  means  whereof  it  was  likely  that  the  borough  and 
its  government  would  fall  into  a  worse  state  without  speedy  re- 
medy;   and  that  thereupon  the  inhabitants  of  the    borough  had 
prayed  the  king's  favour  (for  bettering  the  borough  and  government 
thereof,  and  for  supporting  the  great  charges  which  from  time  to 
time  they  were  bound  to  sustain,)  to  be  deemed  worthy  to  be  made, 
&c.  a  body  corporate,  &c:  and  thereupon  the  king,  after  granting 
to  the  inhabitants  of  the  borough  to  be  a  corporation  (as  before 
stated),  granted  them  the  same  bounds  and  limits  as  the  borough 
and  the  jurisdiction  thereof  from  time  immemorial  had  extended 
to:  and  then  "willing  that  the  alms-house  and  school  should  be 
kept    up    and   maintained   as    theretofore,   (without  naming  the 
bridge)  and  that  the  great  charges  to  the  borough  and  its  inha- 
bitants from  time  to  time  incident  might  be  thereafter  the  better 
sustained  and  supported,79  granted  to  the  corporation  the  lands  of 
the  late  guild.     There  was  also  evidence  by  parol  testimony,  as  far 
back  as  living  memory  went,  that  the  corporation  had  always  re- 
paired the  bridge.     And  the  Court  held  that,  taking  the  whole  of 
the  charter  and  the  parol  testimony  together,  the  preponderance  of 
the  evidence  was,  first,  that  this  was  a  corporation  by  prescription, 
though  words  of  creation  only  were  used  in  the  incorporating  part 
of  the  charter  of  Edw.  6;   and,  secondly,  that  the  burden  of  re- 
pairing the  bridge  was  upon  such  prescriptive  corporation,  during 
the  existence  of  the  guild,  before  that  charter ;    though  the  guild 
out  of  their  revenues  nad,  in  fact,  repaired  the  bridge,  but  only  in 
ease  of  the  corporation,   and  not  ratione  tenures;    and  that  the 
corporation  were  still  bound  by  prescription,  and  not  merely  by 
tenure.     A  verdict,  therefore,  against  them  upon  an  indictment 
for  ihe  non-repair  of  the  bridge,  charging  them  as  immemoriaUy 
bound  to  the  repair  of  it,  was  held  to  be  sustainable,  (e) 
Kelham  bridge       Upon  an  indictment  for    the   non-repair  of  Kelham   Bridge, 
case.  Present-  charging  the  defendants  ratione  tenures,  they  produced  at  the  trial 
fadin^ofjury   a  record  from  the  treasury  of  theCourtof  the  receipt  of  the  Exchequer, 
tempore,  setting  forth  a  presentment  in  the  time  of  Eaw.  3rd,  against  the 

Edw.  l.  Grant  Bishop  of  Lincoln,  who  was  thereby  charged  with  the  liability  to 
So^Edw^s.       repair  the  same  bridge.     The  record  stated  a  trial  of  this  present- 
ment at  the  spring  assizes,  20th  Edw.  3rd. ;  and  that  the  jury  found 
that  the  bishop  was  not  liable  to  repair  the  bridge,  and  being  asked 
who  of  right  was  bound  to  repair  it,  said  that  they  were  entirely 

(<)  Rex  v.  The  Mayor,  &c,  of  Stratford-upon-Avon,  14  East,  348. 
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ignorant ;  but,  that  the  bridge  was  built  about  sixty  years  before, 
and  then  of  alms  of  the  men  of  the  country  passing  that  way ;  and 
that  a  former  bishop  of  Lincoln  passing  through  the  country,  chari- 
tably bestowed  40*.  on  the  workmen  of  the  said  bridge,  and  not  in 
any  other  manner.  The  defendants  also  put  in  a  writ  of  privy  seal, 
dated  28th  of  June,  20  Edw.  3rd.  granting  to  the  men  of  Kelham 
for  three  years,  customs  for  things  for  sale  passing  the  said  bridge, 
in  order  to  repair  the  said  bridge.  It  was  held,  that  these  documents 
were  material  to  the  issue,  and  good  evidence  towards  proving  it 
It  was  argued  that  the  ignorance  of  the  jury  of  any  other  liability, 
and  their  statement  of  the  origin  of  the  bridge,  and  the  manner  in 
which  the  bishop  had  contributed,  by  way  of  charity  and  not  upon 
compulsion,  were  beyond  their  province :  but  the  Court  thought  it 
could  not  be  assumed  that  at  the  remote  period  of  this  inquiry,  the 
functions  of  a  jury  were  bounded  within  the  same  limits  as  at  present ; 
every  lawyer,  indeed,  knew  that  the  contrary  was  the  fact ;  with  the 
reasonable  presumption  therefore,  which  must  always  be  made  in 
favour  of  the  regularity  of  proceedings  conducted  by  proper  autho- 
rity, it  might  not  be  too  much  to  hold  that  this  inquest  was  a  public 
proceeding,  in  which  the  jury  might  properly  inquire,  not  only 
whether  the  person  charged,  but  also  in  general  who,  and  whether 
any  one  was  liable  to  the  repairs.  At  the  same  time  there  was  no 
necessity  for  going  this  length;  because,  even  if  there  should  be 
some  irregularity  in  setting  forth  some  particulars  not  inquired  of, 
that  could  not  vitiate  what  was  correctly  done.  The  facts  then,  that 
the  bishop  was  presented  as  chargeable  by  the  men  of  Kelham, 
acting  for  the  public,  that  such  presentment  ended  with  his  ac- 
quittal on  that  ground,  and  that  it  was  shortly  followed  by  the 
grant  of  pontage  to  the  men  of  Kelham  for  the  same  repairs, 
were  strong  to  negative  any  immemorial  liability  ratione  tenurce, 
because  the  Court  must  suppose  that  the  presentment  would 
rather  have  been  made  against  the  person  so  liable  than  against  the 
bishop ;  and  that  the  grant  of  pontage  would  not  have  been  made 
atalL(/) 

The  22  Hen.  8,  c  5,  called,  the  Statute  of  Bridges,  and  made  22  Hen.  8, 
in  affirmance  of  the  common   law,  enacts,  that  the  justices  of  c.  25,  enacts 
the  peace  in  every  shire,  franchise,  or  borough,  or  four  of  them,  "epairimT  of 
whereof  one  to  be  of  the  quorum,  may  inquire  and  determine,  in  bridges. 
their  general  sessions,  of  annoyances  of  bridges  broken   in   the 
highways ;  and  make  such  process  and  pains  on  every  presentment 
against  the  persons  charged,  &c.  as  the  King's  Bench  is  used  to  do, 
or  as  it  shall  seem  by  their  discretions  to  be  necessary  and  conve- 
nient (a)     It  then  enacts,  that  where  it  cannot  be  known  what 
hundred,  city,  town,  &c.  ought  to  make  such  bridges  decayed,  they 
shall,  if  without  city  or  town  corporate,  be  made  by  the  inhabitants 
of  the  shire  or  riding ;  and  if  within  any  city  or  town  corporate, 
then  by   the  inhabitants  of  such  city   or  town   corporate ;    and 
that  if  part  shall  be  in  one  shire,  &c  and  part  in  another,  the 
inhabitants  of  each  shall  repair  and  make  such  part  as  lies  within 
their  respective  limits.  (A)     The  statute  then  proceeds  (after  making 
provisions  for  the  taxing  of  the  persons  liable  to  contribute  to  the 

(/)  Reg.  v.  Sutton,  8  Ad.  &  E.  516,  (g)  Set-.  1.     . 

3N.&T,  *69.  W  Sec.  2,  o. 
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And  as  to  the 
repairing  of 
300  feet  of  the 
highways  next 
adjoining  to 
the  bridges. 


Where  the 
county  of  a 
city  is  enlarged 
it  may  be 
liable  to  repair 
a  bridge  in 
the  district 
so  added. 


No  persons 
canoe  com- 
pelled to 
build  new 
bridges. 
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repairs  and  for  the  appointment  of  collectors,  &c.)  by  enacting  that 
such  parts  of  highways  as  lie  next  adjoining  to  the  ends  of  bridges, 
by  the  space  of  three  hundred  feet,  shall  be  amended  as  often  as 
need  shall  require ;  (i)  and  that  the  justices,  or  four  of  them,  whereof 
one  to  be  of  the  quorum,  within  their  several  limits,  may  inquire 
and  determine,  in  their  general  sessions,  all  annoyances  therein, 
and  do  in  everything  concerning  the  same  in  as  ample  a  manner 
as  they  may  do  for  making  and  repairing  bridges,  by  virtue  of  the 
act  (j)  It  has  been  holden  in  the  construction  of  this  statute 
that  no  private  bridges  are  within  its  purview,  but  only  such  as 
are  common  in  the  highways  where  all  the  king's  liege  people 
have  or  may  have  passage,  (&)  Unless  the  justices  of  a  town,  &c 
be  four  in  number,  and  one  of  the  quorum,  they  have  no  jurisdic- 
tion under  this  statute.  But  the  justices  of  the  county  in  which 
such  town  (not  being  a  county  of  itself,  and  not  having  the 
number  of  justices,)  shall  lie,  may  determine  as  to  the  annoy- 
ances of  bridges  within  the  town,  &c.  if  it  be  known  for  a  cer- 
tainty what  persons  are  bound  to  repair  them :  but  if  it  be  not 
known,  it  seems  that  such  annoyances  are  left  to  the  remedy  at 
common  law.  (I) 

It  appears  also  to  have  been  holden,  that  where  the  king  enlarges 
the  boundaries  of  a  city,  by  annexing  part  of  the  county  to  the 
county  of  the  city,  the  enlarged  part  is  to  be  considered  as  parcel 
of  the  old  county  of  the  city,  so  as  to  charge  its  inhabitants  with 
the  repairs  of  bridges  which  were  situate,  at  the  time  when  the 
22  Hen.  8,  c.  5,  was  made,  within  the  county  at  large.  The  point 
was  put  upon  the  ground  that  the  statute  lays  no  absolute  charge 
till  a  bridge  is  in  decay;  so  that  though,  when  the  statute  was 
made,  the  bridges  in  question  were  within  the  county  of  Norfolk, 
yet,  as  they  were  not  then  in  decay,  the  statute  had  no  operation 
upon  them  before  they  were  annexed  to  the  city  of  Norwich,  (m) 

But  though  the  inhabitants  of  a  county,  by  common  right,  and 
other  persons,  by  the  obligations  which  nave  been  mentioned,  are 
bound  to  repair  existing  bridges,  no  person  can  be  compelled  to 
build,  or  contribute  to  the  building,  any  new  bridge,  without  an 
act  of  parliament ;  nor  can  the  inhabitants  of  a  county,  by  their 
own  authority,  change  a  bridge  or  highway  from  one  place  to 
another.  (»)  Before  the  14  Geo.  2,  c.  33,  the  justices  at  the 
sessions  had  no  authority  to  change  the  situation  of  bridges :  but 
by  that  statute  they  were  empowered,  at  their  quarter  sessions,  to 
purchase  any  piece  of  land  adjoining  or  near  to  any  county  bridge, 
within  the  limits  of  their  respective  commissions,  for  the  more  com- 
modious enlarging  or  convenient  rebuilding  the  same;  but  the 
land  was  not  to  exceed  an  acre  for  any  such  bridge,  (o)     It  was 


(i)  But  see  now  the  5  &  6  Wm,  4,  c.  50, 
s.  21,  port,  p.  400. 

0)Sec.  9. 

(A)  1  Hawk.  P.  C.  c.  77,  s.  19,  and  see 
ante,  386. 

(/)  1  Hawk.  P.  C.  c.  77,  s.  20.  2  Inst. 
702. 

(m)  Rex  v.  The  Inhabitants  of  Norwich, 
1  Str.  177.  And  see  also  Rex  v.  The 
Inhabitants  of  St.  Peter  in  York,  2  Lord 
Raym.  1249.  See  Rex  v.  Oswestry,  6 
M.&  S.  361,  post,  p.  403. 


(n)  2  Inst  700,  701.  By  Magna  Charta 
it  is  enacted  that  nulla  villa  nee  liber  homo 
distringatur  facere  pontes,  aut  riparias,  nisi 
qui  ab  antiquo  et  de  jure  facere  consueoe- 
runt  tempore  Henrici  regis  avi  nostri.  And 
see  2  Inst.  29.  See  Rex  v.  Inhabitants  of 
Devon,  4  B.  &  C.  670,  post,  p.  400. 

(o)  14  Geo.  2,  c  33,  s.  1.  It  also  pro- 
vides for  the  payment  for  the  land  out  of 
the  county  rates:  and  its  conveyance  to 
such  persons  as  the  justices  shall  appoint, 
in  trust  for  the  purposes  of  the  bridge. 
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considered  by  a  very  learned  judge,  that  this   statute  impliedly 

enabled  the  magistrates  to  alter  the  position  of  bridges  to  suit  the 

convenience  of  the  public:  (p)  but  a  more  recent  statute  expressly 

gives  them  that  power  where  bridges  are  so  much  in  decay  as  to 

require  to  be  taken  down.     The  43  Geo.  3,  c.  59,  s.  2,  enacts,  "  that  By  the  43  Geo. 

where  any  bridge  or  bridges,  or  roads  at  the  ends  thereof,  repaired  ^*  ??'  *l2,' 

_  J  c>  ~  *    ii    i  i    •  *j«  power  is  given 

at  the  expense  oi  any  county,  shall  be  narrow  and  incommodious,  to  justices  at 
it  shall  and  may  be  lawful  to  and  for  the  justices,  at  any  of  their  the  quarter 
general  quarter  sessions,  to  order  and  direct  such  bridge  or  bridges  JJ^brSL, 
and  roads  to  be  widened,  improved,  and  made  commodious  for  the  to  be  widened, 
public ;  and  that  where  any  bridge  or  bridges,  repaired  at  the  ex-  &c>  or  rebuilt 
pense  of  any  county,  shall  be  so  much  in  decay  as  to  render  the  3d  titaitioii 
taking  the  same  wholly  down  necessary  or  expedient,  it  shall  and  0r  in  one  more 
may  be  lawful  to  and  for  the  said  justices,  at  any  of  their  said  ge-  convenient, 
neral  quarter  sessions,  to  order  and  direct  the  same  to  be  rebuilt, 
either  on  the  old  site  or  situation,  or  in  any  new  one  more  con- 
venient to  the  public,  contiguous  to  or  within  two  hundred  yards 
of  the  former  one,  as  to  such  justices  shall  seem  meet"    And  the 
statute  also  provides  for  the  purchasing  of  land  necessary  for  such 
purposes,  not  exceeding  an  acre  at  any  one  bridge ;  and  for  assess- 
ing a  compensation  for  such  land,  by  means  of  a  jury,  where  the 
surveyor  cannot  agree  for  the  price  with  the  owner,  in  the  same 
manner  as  was  done  by  the  13  Geo.  3,  c.  78,  (q)  in  relation  to  highways. 
By  54  Geo.  3,  c.  90,  s.  1,  these  provisions,  relating  to  the  purchase 
of  land,  are  extended  to  such  buildings  and  other  erections  as  may 
be  necessary  to  be  purchased  for  the  purposes  of  the  43  Geo.  3 ; 
and  the  provisions  of  the  43  Geo.  3,  (except  such  as  relate  to 
bridges  thereafter  to  be  re-erected)  (r)  are  extended  as  well  to 
bridges,  and  the  roads  at  the  ends  thereof,  repaired  by  the  inhabit- 
ants of  hundreds,  and  other  general  divisions  in  the  nature  of  hun- 
dreds, as  to  bridges  and  the  roads  at  the  ends  thereof,  repaired  by 
the  inhabitants  of  counties.     By  the  3  Geo.  4,  c.  126,  s.  107,  re-  Compositions 
citing,  that  "  many  bridges  on  turnpike  roads  are,  by  prescription,  may  be  made 
liable  to  be  repaired  by  certain  parishes,  and  not  by  the  county  or  kftwcen  ja- 
counties  in  which  they  are  situated,  and  which  bridges,  from  change  counties  for 
of  times  and  circumstances,  are  become  no  longer  sufficiently  con-  repairs  of 
venient  for  the  use  of  the  public,  without  being  enlarged  or  other-  bnd&e8- 
wise  improved,"  it  is  enacted,  that  "  it  shall  be  lawful  for  any  such 
county  or  counties,  parish  or  parishes,  respectively,  to  enter  into  a 
composition  or  agreement  with  each  other,  and  by  the  authority  of 
those  persons  who  shall   be  legally  competent  to  make  rates  for 
such  county  and  parish  respectively,  whereby  the  improvement  and 
future  repair  of  any  such  bridge  shall  be  undertaken,  and  lie  upon 
the  county  or  counties  in  which  such  bridge  is  locally  situated ;  and 
that  all  rates  made  for  carrying  into  effect  any  such  composition, 
agreement,  repairs,  or  improvement,  shall  be  made  and  assessed  in 
the  same  manner  as  other  the  rates  of  such  county  or  parish  re- 
spectively, and  shall  be  good  and  valid  to  all  intents  and  purposes 
in  the  law  whatsoever." 

In  a  case  where  the  justices  of  the  county  of  Dorset,  had  con-  Pulling  down 
tracted  for  the  building  of  a  new  bridge  in  a  different  site,  in  lieu  an  old  bridge 

(  p)  By  Buller,  J.,  in  Rex  v.  The  Jus-  bridges  repaired  by  reason  of  tenure,  &c, 

tices  of  Glamorganshire,  5  T.  R.  283.  8ec.  7. 

(q)  Repealed  by  the  5  &  6  Wm.  4,  c.  60.  (r)  Post,  396. 
This  act  of  the  43  Geo.  3,  is  not  to  extend  to 
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of  the  old  one,  which  was  ruinous ;  and  had  directed  the  old  bridge 
to  be  taken  down  before  the  new  one  was  passable,  for  the  benefit 
of  the  old  materials,  which  were  to  be  used  by  the  contractor  in 
finishing  the  new  bridge ;  the  Court  refused  a  writ  of  prohibition  to 
them,  to  restrain  them  from  pulling  down  the  old  bridge  before  the 
new  one  was  passable :  and  this,  though  there  were  strong  affidavits 
of  the  inconvenience  and  loss  which  would  be  sustained  by  the 
people  in  the  neighbourhood,  by  being  obliged  to  use  a  circuitous 
way  in  the  interval.  And  they  referred  the  complainants  to  the 
ordinary  remedy  by  indictment,  if  the  pulling  down  the  old  bridge, 
under  these  circumstances,  were  a  nuisance;  and  did  not  think 
there  was  any  occasion  to  interfere,  by  applying  a  prompt  remedy 
of  a  novel  kind  in  modern  practice,  (s) 

The  question,  whether  the  inhabitants  of  a  county,  from  their 
common  law  liability  to  the  repair  of  public  bridges,  are  liable  to 
repair  a  bridge  not  originally  built  by  them,  appears  to  have  been 
formerly  a  subject  of  much  discussion.  But,  after  able  argument 
and  great  consideration,  the  principle  was  established  "  that  if  a 
man  build  a  bridge,  and  it  become  useful  to  the  county  in  general, 
the  county  shall  repair  it"  (t)  Upon  this  principle,  where  the  in- 
habitants of  a  township  took  down  an  ancient  foot-bridge,  which 
they  were  bound  to  repair,  and  built  another,  for  horses  and  car- 
riages, in  a  different  and  more  commodious  part  of  the  river,  which 
became  afterwards  of  general  public  utility,  it  was  held  that  this 
bridge  should  be  repaired  by  the  county,  and  not  by  the  town- 
ship, (u)  And  the  same  principle  of  the  public  being  obliged  to 
support  a  bridge  of  public  utility  has  been  acted  upon  in  many 
subsequent  cases.  Tnus  the  county  was  held  liable  to  repair  a 
bridge  erected  in  the  king's  highway,  which,  about  forty  years 
before,  had  been  erected  by  an  individual,  for  his  private  benefit 
and  utility,  and  for  making  a  commodious  way  to  his  tin-works, 
upon  proof  that  the  public  had  constantly  used  the  bridge  from  the 
time  of  its  being  built  (i?)  And  in  a  case  where  an  old  foot-bridge 
had  been  enlarged,  in  the  first  instance  to  a  horse-bridge,  and 
afterwards  to  a  carriage-bridge,  by  a  township,  at  their  expense, 
it  was  recognized  as  the  general  law  that  where  a  township,  or 
any  private  individuals,  build  a  new  bridge,  and  dedicate  it  to  the 
public  benefit,  and  it  is  used  by  the  public,  the  onus  of  repairing 
it  falls  upon  the  county  at  large,  (to)  In  a  case  also  where  the 
doctrine  was  fully  investigated  and  considered,  it  was  held  that 
the  county  or  riding  was  liable  to  the  repair  of  a  bridge  built  by 
trustees  under  a  turnpike  act,  there  being  no  special  provision  for 
exonerating  them  from  the  common  law  liability,  or  transferring  it 
to  others,  (a?) 

In  a  case  where  it  appeared  that  Queen  Anne,  in  the  year  1708, 
for  her  greater  convenience  in  passing  to  and  from  Windsor  Castle, 
built  a  bridge  over  the  Thames,  at  Datchet,  in  the  common  high- 


(j)  Rex  v.  the  Justices  of  Dorset,  15 
East,  594. 

(0  Glusbnrne  Bridge  case,  5  Burr. 
2594.     2  Blac  R.  685. 

(«)  Id.  Ibid. 

(t?)  Rex  v.  The  Inhabitants  of  Gla- 
morgan, 2  East,  356,  note  (a).  Baa 
Abr.  Bridges. 


(w)  Rex  v.  The  West  Riding  of  York- 
shire,  2  East,  353,  note  (a). 

(x)  Id.  Ibid  2  East,  342,  and  the  cir- 
cumstance of  the  trustees  being  enabled 
to  raise  tolls  for  the  support  of  the  roads 
was  nnt  considered  as  taking  the  case  out 
of  the  general  principle. 
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way  leading  from  London  to  Windsor,  in  lieu  of  an  ancient  ferry, 
with  a  tolly  which  belonged  to  the  crown ;  and  she  and  her  suc- 
cessors maintained  and  repaired  the  bridge  till  1796,  when,  being 
in  part  broken  down,  the  whole  was  removed,  and  the  materials 
converted  to  the  use  of  the  king,  by  whom  the  ferry  was  re-es- 
tablished as  before ;  it  was  held  mat  the  bridge  was  a  public  one, 
repairable  by  the  inhabitants  of  the  county,  (y)  And  in  a  more  re- 
cent case,  where  the  facts  were,  that  a  person  about  forty-five  years 
before  had  erected  a  mill,  and  dam  thereto,  for  his  own  profit,  by 
which  means  he  deepened  the  water  of  a  ford  through  which  there 
was  a  public  highway,  but  the  passage  through  which  was,  before 
the  deepening,  very  inconvenient  at  times  to  the  public,  and  the 
miller  had  afterwards  built  a  bridge  over  it,  which  the  public  had 
ever  since  used;  it  was  decided  that  the  county,  and  not  the 
miller,  were  chargeable  with  the  reparation,  (a)  in  this  last  case 
the  Court  was  much  pressed  by  an  ancient  authority  to  this  effect: 
"  If  a  man  erect  a  null  for  his  own  profit,  and  make  a  new  cut  for 
the  water  to  come  to  it,  and  make  a  new  bridge  over  it,  and  the 
subjects  use  to  go  over  this  as  over  a  common  bridge;  this  bridge 
ought  to  be  repaired  by  him  who  has  the  mill,  and  not  by  the 
county,  because  he  erected  it  for  his  own  benefit"  (a)  And  as 
that  authority  seemed  to  constitute  an  anomaly  in  the  law,  and 
to  be  at  variance  with  all  the  cases,  the  Court  directed  a  diligent 
search  to  be  made  for  the  record  of  the  case  ;  and  it  was  at  length 
found  in  the  chapter-house  at  Westminster.  From  this  it  appeared 
that  the  real  question  was  on  an  obligation  to  repair  by  reason  of 
the  tenure  of  certain  lands;  and  that  no  such  question  as  was 
supposed,  namely,  of  a  legal  obligation  resulting  from  the  building 
of  tne  bridge  bv  the  mill  owner  for  his  benefit,  was  ever  directly 
or  indirectly  decided,  or  could  properly  have  been  argued,  (b) 
Believed,  therefore,  from  this  case,  the  Court  considered  the  au- 
thorities from  first  to  last  as  uniform;  and  as  establishing  the 
doctrine  that  if  a  private  person  build  a  private  bridge,  which 
afterwards  becomes  of  pubhc  convenience,  the  county  is  bound  to 
repair  it  (c) 

In  these  cases  there  is  always  that  which  is  to  be  considered  as  an 
acquiescence  by  the  county.  The  county  is  not  liable,  except  for 
bridges  made  m  highways ;  and  as  the  making  of  the  bridge,  and 
thereby  obstructing  the  road  while  the  bridge  is  making,  may 
be  treated  as  a  nuisance,  and  the  county  may,  if  it  think  fit,  stop  its 
progress  by  indictment,  the  forbearing  to  prosecute  in  that  way  is  an 
acquiescence  by  the  county  in  the  building  of  the  bridge,  (d) 


(y)  Rex  0.  The  Inhabitants  of  Backs,  12 
East,  192. 

(s)  Rex  v.  The  Inhabitants  of  Kent,  2 
M.  &  S.  513. 

(a)  )  Roll.  Abr.  368,  citing  the  8 
Edw.  2,  as  adjudged  in  B.  R.  for  Bow 
Bridge  and  Channel  Bridge,  against  the 
prior  of  Stratford. 

(6)  See  a  copy  of  the  record  in   this 
case  of  the  Stratford  Bridge,  in  2  ML  &  S 
520,  et  teq.    It  contains  matter  of  great 
curiosity. 

(c)  Rex  v.  The  Inhabitants  of  Kent, 
2  M.  &  S.  520.  This  doctrine  appears 
to  .hare  been  laid  down  long  ago  in  a  case 


cited  by  Northey,  attorney-general,  in 
Rex  t>.  The  Inhabitants  of  Wilts.  1  Salk. 
359.  With  respect  to  the  property  in  the 
materials  of  a  bridge,  when  built  and  dedi- 
cated to  the  public,  it  appears  to  have  been 
decided  that  it  still  continues  in  the  indivi- 
dual, subject  to  the  right  of  passage  by  the 
public,  so  that,  when  severed  and  taken 
away  by  a  wrong  doer,  he  may  maintain 
trespass  for  the  asportation.  Harrison  v. 
Parker  and  another,  6  East,  154. 

(d)  By  Bayley,  J.,  in  Rex  v.  The  In- 
habitants of  St.  Benedict,  4B.&A.  450. 
AnUy  353. 
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A  bridge  built  But  though  a  bridge  built  by  an  individual  may  thus  become 

without  public  public,  yet  it  will  not  become  so  from  the  mere  circumstance  of  its 

wlourabiy  to  teing  built  *n  a  public  way :  and  it  appears  to  have  been  considered 

charge  the  that  a  bridge  built  in  a  public  way,  without  public  utility,  or  built 

county,  may  colourably  in  an  imperfect  or  inconvenient  manner,  with  a  view  to 

be  a  nuisance.  ^^  the  burthe?  0f  rebuilding  or  repairing  it  immediately  on  the 

And  by  43  county,  may  be  indicted  as  a  nuisance,  (e)    A  protection  is  also 

Geo.  3,  c.  59,  given  to  counties  by  the  43  Geo.  3,  c.  599  from  the  burthen  of 

notuo'be*'8  repairing  certain  bridges,  erected  after  the  passing  of  that  statute, 

charged  with  The  fiftn  section,  for  the  more  clearly  ascertaining  the  description  of 

the  repairs  bridges,  thereafter  (/)  to  be  erected,  which  inhabitants  of  counties 

briUaler the    s^*^  ^  ^^e  to  rep8**  an(l  maintain,  enacts,  "  that  no  bridge 
passing  of  that   hereafter  to  be  erected  or  built  in  any  county,  by  or  at  the  expense 
statute,  unless    of  any  individual  or  private  person  or  persons,  body  politic  or  corpo- 
snbstantial        rB^9  s^a^  ^  deemed  or  taken  to  be  a  county  bridge,  or  a  bridge 
manner,  to  the  which  the  inhabitants  of  any  county  shall  be  compellable  or  liable  to 
satisfaction  of    maintain  or  repair,  unless  such  bridge  shall  be  erected  in  a  substan- 
lur?eyorty        ^  an^  commodious   manner,    under    the  direction    or    to  the 
satisfaction  of  the  county  surveyor,  or  person  appointed  by  the 
justices  of  the  peace  at  their  general  quarter  sessions  assembled,  or 
by  the  justices  of  the  peace  of  the  county  of  Lancaster,  at  their 
annual  general  sessions;    and  which  surveyor,   or  person  so  ap- 
pointed, is  hereby  required  to  superintend  and  inspect  the  erection 
of  such  bridge,  when  thereunto  requested  by  the  party  or  parties  de- 
sirous of  erecting  the  same ;  and  in  case  the  said  party  or  parties 
shall  be  dissatisfied,  the  matter  shall  be  determined  by  the  said 
justices  respectively  at  their   next    general  quarter    sessions,   or 
at  their  annual  general  sessions  in  the  county  of  Lancaster."  (g)    It 
has  been  observed,  upon  this  statute,   that  as  it  was  passed  to 
limit  the  liability  of  the  county  to  those  cases  only  where  the  new 
bridge   is  substantially  built,   it  shews    sufficiently,   that  by   the 
common  law  they  would  otherwise  be  liable  to  the  repair  of  all  the 
new  bridges  which  might  be  erected  within  their  district  (A) 
A  bridge  built       Upon  an  indictment  for  the  non-repair  of  a  bridge,  it  appeared 
before  the         that  the  bridge  had  been  widened  subsequently  to  the  43  Geo.  3, 
c.  59but '        c*  ^9,  by  the  trustees  of  a  turnpike  road ;  the  bridge  had  originally 
widened  since,  been  built  by  them,  but  had  not  before  been  chargeable  to  the 
is  not  a  new      county.     The  statutes  under  which  they  had  acted  gave  them  a  dis- 
thaulct '    n     cretionary  power  to  erect  bridges ;  and  the  funds  of  the  trust  were 
made  applicable  to  the  repairs.     The  public  had  used  the  bridge  in 
its  present  state  for  a  number  of  years ;  the  jury  found  that  it 
was  necessary  to  have  a  bridge  or  culvert  for  the  passage  of  a  stream 
at  the  place  in  question ;  that  a  bridge  was  better  for  the  public ; 
but  that  a  culvert  would  suffice,   and  would  be   beneficial     It 
was  objected  that  this  was  substantially  a  bridge  erected  since 
the  43  Geo.  3,  and  not  having  been  built  under  the  direction  of  the 
county  surveyor,   the   county  was  not   liable   to  repair  it     But 
the  Court  held  that  the  county  were  liable;  the   bridge  existed 

(e)  Rex  v.  The  Inhabitants  of  the  West  sons,  bodies  politic  or  corporate,  is,  are,  or 

Riding  of  Yorkshire,  2  East,  342.  Ante,  387.  shall  be  liable   to  maintain  or  repair  by 

(/)  The  date  of  the  act  is  June  24,  reason  of  tenure  or  by  prescription,  or  to 

1803.  alter  or    affect  the  right  to  repair,  such 

(g)  Section  7  provides,  that  nothing  in  bridges  or  roads, 

the  act   contained   shall    extend  to   any  (A)  By  Abbott,  0.  J.,  in  Rex  v.  Ne- 

bridges  or  roads  which  any  person  or  per-  therthong,  2  B.  &  A.  183. 
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and  was  used  by  the  public  before  the  act,  and  the  county 
were  bound  to  repair  it ;  the  trustees  widened  it  after  the  act  came 
into  force,  but  it  continued  the  same  bridge.  The  case  of  a  bridge 
widened  as  in  the  present  instance,  appears  not  to  have  occurred  to 
the  legislature;  at  all  events,  it  is  not  within  the  words  of  the 
section.  As  to  the  finding  of  the  jury,  as  they  were  of  opinion  that 
a  bridge  was  better  than  a  culvert,  the  verdict  of  guilty  was 
right  (*) 

Where  before  the  43  Geo.  3,  c.  59,  there  had  been  a  bridge  used  Bridge  washed 
as  a  carriage  bridge,  and  which  the  county  repaired.     The  abut-  *wa-v  ™d 
ments  on  each  side  of  the  river  were  of  stone,  but  all  the  rest  of  the  !^8h      y  a 
bridge  was  wood.     In  1807  the  wooden  part  of  the  bridge  was, 
during  a  flood,  carried  some  distance  down  the  river,   but  the 
abutments  remained,  and  such  part  of  the  old  wooden  work  as  was 
fit  for  the  purpose,  together  with  some  new  materials,  were  replaced 
on  the  abutments  at  the  expense  of  the  parish,  and  the  bridge 
was  made  about  two  feet  wider  than  it  was  before,  and  the  bridge 
had  ever  since  been  used  by  the  public ;  it  was  held  that  this  was 
substantially  the  same  bridge  as  that  which  existed  before  1807,  and 
that  the  county  were  liable  to  repair  it  (j) 

The  words  of  the  43  Geo.  3,  c.  59,  s.  5,  comprehend  every  kind 
of  persons,  by  whom,  or  at  whose  expense  a  bridge  is  built  Where, 
therefore,  a  bridge  was  erected  after  the  passing  of  the  act,  by 
trustees  appointed  by  a  local  turnpike  act,  but  not  under  the  direc- 
tion or  to  the  satisfaction  of  the  county  surveyor,  &c,  it  was  held 
that  it  was  not  a  bridge  which  the  county  was  bound  to  repair,  (A) 

It  may  be  useful  shortly  to  notice  a  few  cases  in  which  counties  Oases  where 
have  been  holden  not  to  be  liable  to  repair  certain  bridges  built  by  J^1^  jaYe 
companies  or  trustees  under  particular  acts  of  parliament  not  to  be  liable 

Where   the   Medway   Navigation  Company,  being  empowered  to  repair 
under  a  local  act  to  make  the  river  navigable,  and  to  take  tolls,  and  JjndSes  ba?t 
"  to  amend  or  alter  such  bridges  or  highways  as  might  hinder  0J  trotee*1** 
the  passage  or  navigation,   leaving  them  or  others  as  convenient  under  particu- 
in  their  room"  had,  forty  years  before,  destroyed  a  ford  across  larij?!!0t 
the  river  in  the  common  highway,  by  deepening  its  bed,  and  built  par 
a  bridge  over  the  same  place ;  it  was  held  that  they  were  bound  to 
keep  such  bridge  in  repair,  as  under  a  continuing  condition  to 
preserve   the  new  passage  in  lieu  of  the  old  one,  which   they 
destroyed  for  their  own  benefit  (I) 

A  case  not  distinguishable  in  principle  from  the  foregoing  was  de- 
cided shortly  afterwards.  A  canal  company,  authorized  by  an  act 
of  parliament  to  make  the  river  Bain  navigable,  and  to  make  and 
enlarge  certain  navigable  cuts,  and  build  bridges  and  other  works 
connected  with  the  navigation,  made  a  navigable  cut,  and  deepened 
a  ford  which  crossed  the  highway,  for  their  own  benefit,  and  thereby 
rendered  a  bridge  necessary  for  the  passage  of  the  public,  which  was 
accordingly  built  at  the  expense  of  the  company  in  the  first  instance : 
and  it  was  held  that  the  company  (who  were  found  to  have 
profitable  funds  for  the  purpose)  were  bound  to  maintain  it  (m) 

(t)  Rex  v.  Lancashire,  2  B.  &  Ad.  813.  (/)  Rex  0.  The  Inhabitants  of  Kent,  13 

(j)  Rex  v.  Devonshire,  5  B.  &  Ad.  East,  220. 
383,  2  N.  &  M.  212.  (m)  Rex  0.  The  Inhabitants  of  Lindsey, 

(A)  Rex  v.  Derbyshire,  3  B.  &  Ad.  in  Lincolnshire,  14  East,  317. 
147. 
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The  49  Geo.  3,  a  84,  appoints  trustees  for  taking  down  the  old 
and  building  a  new  bridge  over  the  river  Tone,  and  empowers  them 
to  take  tolls ;  and  enacts,  that  it  shall  be  lawful  for  them,  out  of  the 
monies  received,  to  build  a  new  bridge,  &c  and  vests  the  property 
in  the  old  and  new  bridge,  during  the  continuance  of  the  act,  in  the 
trustees;  and  further  enacts,  that  as  soon  as  the  purposes  of  the  act 
shall  be  executed,  then  and  from  thenceforth  the  tolls  shall  cease,  and 
the  bridge,  &c.  shall  be  repaired  by  such  persons  as  are  by  law 
liable  to  repair  the  old  bridge.  Upon  this  statute  it  was  decided 
that,  during  the  time  the  trustees  were  engaged  in  executing 
the  powers  of  the  act,  and  before  they  had  completed  them, 
the  county  was  not  liable  to  repair  the  bridge,  (n) 

The  commissioners  appointed  by  the  22  Car.  2,  to  make  the 
river  Waveney  navigable,  were  authorized  to  cut  through  any  land 
they  thought  fit,  and  make  channels.  They  cut  through  a  high- 
way ;  and  that  cut  made  a  bridge  over  it  necessary  for  the  public, 
though  such  bridge  was  of  no  use  to  the  navigation.  A  bridge  was 
accordingly  made,  but  by  whom  did  not  appear;  and  the  bridge 
being  out  of  repair,  an  indictment  was  preferred  against  the  pro- 
prietor of  the  navigation  (who  received  tolls  upon  tne  navigation) 
for  not  repairing  it.  Upon  a  case  reserved,  ne  contended,  that 
he  was  not  liable :  but  the  Court  held  clearly  that  he  was ;  for  by 
the  act  of  his  predecessors  the  bridge  was  made :  they  cut,  not  for 
public  purposes,  but  for  private  benefit ;  and  the  county  could  not 
be  called  upon,  for  it  could  be  no  advantage  to  them  to  have  a 
bridge  in  lieu  of  solid  ground,  (o) 
Of  the  liability       It  has  been  seen,(p)  that  by  the  22  Hen.  8,  c  5,  it  is  enacted, 

I^Seetoftiie  ^at  8UC^  P8**8  °^  byways  as  lie  next  adjoining  to  the  ends  of 
roads  adjoin-  bridges,  by  the  space  of  three  hundred  feet,  shall  be  amended  as 
ing  to  the  end*  often  as  need  shall  require ;  but  it  does  not  say  by  whom  they  shall 
of  bridges.  j^  amended.  It  proceeds,  however,  to  provide  that  the  justices 
may  inquire  and  determine  and  do  in  everything  concerning  the 
same  in  as  ample  a  manner  as  they  may  do  for  making  and  repairing 
The  party  bridges  by  virtue  of  that  act  (q)  As  early  as  the  reign  of  Edw.  3, 
ImN*. J°  rep*"1  the  judges  understood  the  approaches  to  a  bridge  to  be,  as  it  were, 
primd  jfoi?  excrescences  of  the  bridge  itself,  and  that  the  charge  of  repairing 
liable  to  re-  them  was  considered  as  belonging,  primd  facie,  to  the  party  charged 
pair  the  with  the  repair  of  the  bridge  itself     To  an  indictment  against  an 

approaches.  abbot,  for  the  non-repair  of  a  bridge,  he  pleaded  that  he  was  only 
bound  to  repair  two  arches  of  it,  and  the  jury  found  that  he  was 
bound  only  to  the  repair  of  two  arches,  and  the  bridge  over  the 
stream  of  tne  water,  et  non  fines  ejusdem  pontis.  This  was  pleaded 
by  him  to  a  second  indictment,  and  the  record  read:  yet  Kmvet,  J., 
said,  "  We  intend  that  you  are  bound  to  repair  the  bridge,  and  the 
highway  applying  to  the  one  end  and  to  the  other;  although  the 
soil  be  m  another,  because  the  easement  shall  be  preserved  for  the 
people."  (r)  It  has  been  decided,  upon  the  authority  of  the  pre- 
ceding case,  that  by  the  common  law,  declared  and  defined  by  this 

(a)  Rex  v.  The  Inhabitants  of  Somer-  .    (o)  Reg.  v.  Kerrison,  3  M.  &  S.  526. 

set,  16  East,  305.    Lord  Ellenborough,  (p)  Ante,  392. 

C.  J.,  intimated  an  opinion,  that  if  the  (?)  Ante,  Ibid. 

trustees  were  dilatory  in  executing  the  (r)  The  Abbot    of   Combe's  case,  43 

powers  of  the  act,  the  Court  of  King's  Ass.  275,3*  pi  37,  as  stated  in  the  judg- 

Bench,  upon  application,  would  lend  its  aid  ment  of  the  Court  in  Reg.  c    Sutton,  8 

to  expedite  their  functions.  A.  &  E.  71. 
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statute,  and  other  subsequent  statutes,  {$)  the  inhabitants  of  a  county 
liable  to  the  repair  of  a  public  bridge,  are  liable  also  to  repair  to  the 
extent  of  three  hundred  feet  of  the  highway  at  each  end  of  it:  and 
that,  if  indicted  for  not  repairing  such  highway,  they  can  only  ex- 
onerate themselves  by  pleading  specially  that  some  other  is  bound 
to  repair  it  by  prescription  or  tenure,  (t)  And  it  seems  that  private 
persons  are  equally  liable.  («) 

Since  the  case  of  Rex  v.  West  Riding  of  Yorkshire,  (x)  it  has  Where  the 
been  considered  settled  that  where  the  liability  to  repair  a  bridge,  JJjjJf^J  ^Jl 
attaches  by  the  general  law,  the  liability  to  repair  the  approaches  to  attaches,  the 
the  bridge  for  the  space  of  three  hundred  feet,  follows  the  same  rule,  liability  to 
A  corporation,  therefore,  liable  by  prescription,  to  repair  a  bridge,  JJJJJJ^, 
is  also,  primd  facie,  liable  to  repair  the  highway  to  the  extent  of  follows  as  a 
three  hundred  feet  at  each  end;  and  such  presumption  is  not  re-  consequence, 
butted  by  proof  that  the  corporation  have  b£en  known  only  to  repair 
the  bridge,  and  that  the  only  repairs  known  to  have  been  done  to 
the  highway  have  been  performed  by  commissioners  under  a  turn- 
pike road  act     The  corporation  of  Lincoln,  which  is  a  county  of 
itself,  had,  from  time  immemorial,  exclusively  repaired  the  fabric  of 
a  bridge,  and  were  liable  by  prescription  to  repair  it,  but  there  was 
no  evidence  that  any  part  of  the  highway  at  each  end  of  the  bridge 
had  ever  been  repaired  by  the  corporation,  or  by  the  parish  in  which 
it  was  situated,  but  the  whole  of  the  highway,  including  the  part  of 
it  which  passed  over  the  bridge,  had,  as  far  back  as  living  memory 
could  go,  been  repaired  by  commissioners  under  a  turnpike  act  of 
the  29  Geo.  2,  a  84 ;  it  was  contended,  that  a  prescriptive  liability 
was  independent  of  the  common  law,  and  must,  in  each  case,  be 
measured  by  its  own  exact  limits,  which,  in  the  present  instance, 
were  confined  to  the  bridge  itself.     But  as  nothing  appeared,  by 
which  the  liability  to  repair  the  approaches,  as  parcel  of  the  pre- 
scriptive liability  to  repair  the  bridge,  was  excluded;  and  as  the  non- 
repair by  the  parish,  or  the  county,  and  the  non-repair,  de  facto,  by 
the  defendants,  when  explained  by  the  repairs  having  been  done  for 
a  great  number  of  years,  by  a  body  created  by  a  modern  act,  were 
both  consistent  with  a  prescriptive  charge,  de  jure,  having  been  all 
the  time  existing  and  binding  on  the  defendants;  the  Court  of 
Queen's  Bench,  held,  that  in  the  absence  of  any  evidence  to  the 
contrary,  the  prescription  to  repair  the  bridge,  must  be  intended  to 
include  within  it,  the  repair  of  the  approaches  to  it,  upon  the  same 

Erinciple,  which  has  united  the  approaches  of  the  bridge  to  the 
ridge  itself,  in  the  case  of  a  common  law  liability,  that,  namely,  of 
rendering  complete  the  benefit  to  the  public,  from  the  repair  of  the 
bridge  itself,  (y) 

But  where  a  new  and  substantial  bridge,  of  public  utility,  was  One  bridge 
built  within  the  limit  of  one  county,  and  adopted  by  the  public,  it  within  300  feet 
was  held  that  the  inhabitants  of  that  county  were  bound  to  repair  ^S^^ 
it,  although  it  was  built  within  three  hundred  feet  of  an  old  bridge,  anotfieVcounty. 
repairable  by  the  inhabitants  of  another  county,  who  were  bound  as 
a  matter  of  course  under  the  22  Hen.  8,  c.  5,  to  maintain  three 

(j)  1  Anne,  st.  1,  c  18,  g.  3,  5,  13,  and  House  of  Lords,  5  Taunt  284. 
12  Geo.  2,  c.  29.  (u)  3  Chit.  C.  L.  589. 

(t)  Rex  t>.  The  Inhabitants  of  the  West  (x)  Supra,  note  (t). 

Riding  of  Yorkshire,  7  East,  588,  and  the  (y)  Rex  v.  The  Mayor  of  Lincoln,  8 

judgment  was  afterwards  affirmed  in  the  Ad.  &  £11.  65,  3  N.  &  P.  273. 
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hundred  feet  of  road  adjoining  to  their  bridge,  though  it  lay  in  the 
other  county.  The  Court  said,  that  while  the  space  where  the 
bridge  was  built  continued  a  road,  it  was  repairable  as  part  of  the 
old  bridge;  but  that  when  there  was  a  substantial  bridge  built 
upon  it,  such  bridge  was  repairable,  as  a  bridge  by  the  inhabitants 
of  the  county  in  wnich  it  was  situated,  according  to  the  statute,  (a) 

But  now  by  the  5  &  6  Wm.  4,  c.  50,  s.  21,  "  if  any  bridge  shall 
hereafter  (a)  be  built,  which  bridge  shall  be  liable  by  law  to  be 
repaired  by  and  at  the  expense  of  any  county  or  part  of  any  county, 
then  and  in  such  case  all  highways  leading  to,  passing  over,  and 
next  adjoining  to  such  bridge  shall  be  from  time  to  time  repaired 
by  the  parish,  person,  or  body  politic  or  corporate,  or  trustees  of  a 
turnpike  road,  who  were  by  law  before  the  erection  of  the  said 
bridge  bound  to  repair  the  said  highways :  provided  nevertheless, 
that  nothing  herein  contained  shall  extend  or  be  construed  to 
extend  to  exonerate  or  discharge  any  county  or  any  part  of  any 
county  from  repairing  or  keeping  in  repair  the  walls,  banks,  or 
fences  of  the  raised  causeways  and  raised  approaches  to  any  such 
bridge,  or  the  land  arches  thereof." 

It  seems  clear  that  those  who  are  bound  to  repair  public  bridges 
must  make  them  of  such  height  and  strength  as  shall  be  answer- 
able for  the  course  of  the  water,  whether  it  continues  in  the  old 
channel,  or  makes  a  new  one ;  and  that  they  are  not  punishable 
as  trespassers  for  entering  on  any  adjoining  land  for  such  purpose, 
or  for  laying  on  the  materials  requisite  for  such  repairs,  (b)  A 
case  occurred  in  which  the  Court  of  King's  Bench  strongly  inti- 
timated  an  opinion,  that  if  a  bridge  used  for  carriages,  though  for- 
merly adequate  to  the  purposes  intended,  were  not  of  a  sufficient 
widtn  to  meet  the  present  public  exigencies,  owing  to  the  increased 
width  of  carriages,  the  burthen  of  widening  it  must  be  borne  by 
those  who  are  bound  to  repair  the  bridge :  (c)  but,  when  the  same 
case  came  before  the  House  of  Lords  on  error,  this  point  appears 
to  have  been  considered  as  doubtful,  (d)  And,  in  a  recent  case, 
the  Court  of  King's  Bench  held,  that  the  obligation  upon  a  county 
is  only  to  repair  a  bridge  to  the  extent  to  which  that  bridge  has 
been  originally  given  to  the  public,  and  that  they  are  not  bound  to 
widen  it  (e) 

The  taxing  and  collecting  monies  for  the  repairing  of  bridges, 
and  the  highways,  at  the  ends  thereof,  were  regulated  in  the  first 
instance  by  22  Hen.  8,  c.  5,  and  afterwards  by  the  1  Anne,  stat  1, 
c.  18,  by  which  the  justices  at  their  quarter  sessions  were  em- 
powered, upon  presentment  of  any  bridge  being  out  of  repair,  to 
make  assessments  upon  every  town  or  place  within  their  commis- 


(z)  Rex  9.  The  Inhabitants  of  Devon, 
14  East,  477. 

(a)  The  act  passed  on  the  31st  of  Au- 
gust, 1 835,  but  came  into  operation  on  the 
20th  of  March,  1836. 

(6)  1  Hawk.  P.  C.  c.  77,  s.  1.  Bac. 
Abr.  Bridges.  43  Ass.  pi.  37.  Br.  tit. 
Presentment  in  Courts,  pi.  22,  29.  Dalt 
c.  14. 

(e)  Rex  t>.  The  Inhabitants  of  Cumber- 
land, 6  T.  R.  194. 

(d)  Cumberland  Inhabitants  v.  Rex. 
3  Boa.  and  Pul.  354.    But  the  judgment 


of  the  Court  of  King's  Bench  was  affirmed 
upon  the  ground  that,  after  verdict,  it  must 
be  presumed  that  the  over-narrowness  of 
the  bridge  arose  from  its  having  been  con- 
tracted from  its  ancient  width. 

(c)  Rex  v.  The  Inhabitants  of  Devon, 
4  B.  &  C.  670.  7  D.  &  R.  147.  Rex  v. 
The  Inhabitants  of  Middlesex,  3  B.  &  Ad. 
201  :  per  Lord  Tenterden,  C.  J.  But 
though  their  obligation  is  only  to  this  extent, 
see  as  to  the  power  to  widen  by  an  order  at 
sessions,  43  Geo.  3,  c.  59,  s.  2,  ante,  393. 
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sions  for  the  charges  of  the  repairs.    The  12  Geo.  2,  c.  29,  s.  1, 
for  the  better  collection  of  such  monies,  appointed  that  they  should 
be  paid  out  of  the  general  county  rate :  but  that  statute  enacted, 
that  no  money  should  be  applied  to  the  repair  of  any  bridge,  until 
a  presentment  should  be  made  by  the  grand  jury  of  its  want  of  re- 
paration.    The  43   Geo.  3,  c.  59,  s.  2,  which  provides  for  the  55  G.  3,  c.  143. 
amendment  and  alteration  of  county  bridges,  (/)  also  enacted,  that  Justices*  &«•» 
no  money  should  be  applied  to  such  purposes  until  presentment  foJythTrepa?r- 
made  of  the  insufficiency  or  want  of  reparation  of  such  bridges,  rag  of  county 
The  52  Geo.  3,  c.  110,  and  55  Geo.  3,  c  143,  make  alterations  ?r.|j"ndredd 
in  this  respect  and  in  other  matters  relating  to  the  proceedings  of  theroads"1 
the  justices  for  the  repairing  of  bridges  repairable  by  counties  or  adjoining,  and 
hundreds.     The  last  of  these  statutes  enacts,  that  "it  shall  and  order  pay- 
may  be  lawful  to  and  for  the  justices  of  the  peace  of  any  county,  ^county 
city,  riding,  division,  town  corporate,  or  liberty,  at  their  general  rate,  or  by  the 
quarter  sessions  respectively,  to  contract  and  agree,  or  to  authorize  bridge  master 

n  .u  *  *       4.       A      ^  -*u  of  the  hundred, 

any  other  person  or  persons  to  contract  and  agree,  with  any  person  though  no 
or  persons,  for  the  maintaining  and  keeping  in  repair  any  county  presentment 
or  hundred  bridge,  and  the  road  over  such  county  or  hundred  fj**lllla*? 
bridge,  and  so  much  of  the  roads  at  the  ends  thereof  as  are  by  law  nornn™jcee' 
liable  to  be  repaired  at  the  expense  of  any  such  county,  hundred,  given  accord- 
city,  riding,  division,  town  corporate,  or  liberty,  or  any  part  of  the  J?^t0 12 
same;  and  the  said  justices  are  hereby  empowered  to  order  such  But  notices 
sum  or  sums  of  money  as  may  be  contracted  for  and  agreed  to  be  of  the  inten- 
paid  for  the  repairing,  amending,  and  supporting  such  bridges,  and  tion  ^ocontnct 
the  roads  over  the  same,  or  the  ends  thereof,  to  be  paid  (in  cases  ^  public17611 
where  the  county  is  liable  to  the  repair  thereof )  by  the  treasurer  paper, 
of  the  county  out  of  the  county  rate,  or  (in  cases  where  the  hun- 
dred is  liable  to  the  repair  of  the  same)  by  the  bridge-master  (or 
other  public  officer  charged  with  the  repair  of  bridges)  of  the  hun- 
dred, by  which  such  bridge  is  liable  to  be  repaired,  for  any  term 
not  exceeding  seven  years,  nor  less  than  one,  although  no  pre- 
sentment of  the  insufficiency,  decay,  or  want  of  repair  of  the  same, 
shall  have  been  made,  and  although  no  public  notice  shall  have 
been  given  by  the  said  justices,  at  their  respective  general  or 
quarter  sessions,  of  their  intention  to  contract  for  the  repair  of 
such  bridges,  or  the  roads  at  the  ends  thereof,  as  respectively  di- 
rected by  the  said  act  (12  Geo.  2,  c.  29),  provided  nevertheless 
that,  before   any  such  contract  shall  be  made,  the   said  justices 
shall  cause  notices  to  be  given  in  some  public  paper  circulated 
in  such  county,  city,  riding,  hundred,  division,  town  corporate,  or 
liberty,  of  their  intention  to  contract"  (g)    By  the  22  Hen.  8, 
c.  5,  s.  3,  it  was  provided  that  where  part  of  a  county  bridge  shall 
be  in  one  shire,  &c,  and  part  in  another,  the  inhabitants  of  each 
shire,  &c.,  shall  be  contributory.  (A)    And  it  has  been  questioned 
whether  a  borough,  which  has  no  bridge  within  its  own  limits, 
be*  not  liable  to  contribute  to  the  repairs  of  a  county  bridge.  («') 
Where  certain  townships  had  enlarged  a  bridge  to  a  carriage-bridge,  of  the  repair 
which  they  were  before  bound  to  repair  as  a  foot-bridge,  it  was  held  of  parts  of 

bridges. 

(/)  Ante j  393.  2.     The  usual  proceeding  at  this  time  ap- 

lg)  55  Geo.  3,  c.  1 43,  s.  5.  pears  to  be  to  indict  each  county  separately, 

(h)  This  provision  is  alluded  to  by  Lord  for  neglecting  to  repair  its  own  division. 

Mansfield,  C.J  M  in  Rex  v.  The  Inhabitants  (t)  1   Hawk.  P.  C,  c.  77,   s.  25.     1 

of  Weston,  4  Burr.  2511,  and  by  counsel  Keb.  68. 

arguendo  in  Rex  v.  Clifton,  5  T.  R.  501, 
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that  they  should  still  be  liable  to  repair  pro  raid,  (j)  So  where  a 
carriage-bridge  had  been  built  before  1119,  and  certain  abbey  lands 
had  been  ordained  for  its  repair,  and  the  proprietors  of  those  lands 
had  always  repaired  the  bridge  so  built ;  ana  in  1736  the  trustees 
of  a  turnpike  road,  with  the  consent  of  a  certain  number  of  the  pro- 
prietors of  the  abbey  lands,  constructed  a  wooden  bridge  along  the 
outside  of  the  parapet  of  the  carriage-bridge,  partly  connected  with 
it  by  brickwork  and  iron  pins,  and  partly  resting  on  the  stone  work 
of  the  bridge ;  it  was  held  that  this  foot-bridge  was  not  parcel  of  the 
carriage-bridge,  which  the  proprietors  of  the  abbey  lands  were  bound 
to  repair,  but  that  the  county  was  liable  to  repair  it  (ji) 

The  methods  of  appointing  surveyors,  &c.,  for  effecting  the  re- 
pairs or  rebuilding  of  bridges ;  and  the  powers  given  to  such  sur- 
veyors, and  persons  employed  under  contracts,  to  procure  materials 
for  such  purposes,  are  contained  in  different  acts  of  Parliament, 
the  provisions  of  which  do  not  fell  within  the  object  of  this  Work.  (A) 

Where  those  upon  whom  the  liability  rests  of  repairing  public 
bridges  neglect  their  duty,  such  non-feasance  is  a  nuisance  to  the 
public,  punishable  by  information,  presentment,  or  indictment 
An  information  was  held  to  lie  in  the  Court  of  Song's  Bench  for 
the  non-repair  of  a  bridge  in  a  case  where  it  was  considered  that 
the  22  Hen.  8,  c.  5,  gave  only  a  concurrent,  but  not  an  exclusive, 
jurisdiction  to  the  sessions :  (!)  but  probably  it  would  not  be  granted, 
except  in  some  cases  of  a  peculiar  nature,  in  which  the  Court  might 
be  satisfied  that  the  purposes  of  justice  would  not  be  effected  by  an 
indictment  The  more  usual  course  of  proceeding  is  by  indictment 
or  presentment  (m) 

The  22  Hen.  8,  c.  5,  s.  1,  gave  power  to  the  justices  of  the  peace 
to  hear  and  determine,  in  their  general  sessions  all  annoyances  of 
bridges  broken  in  the  highways,  and  to  make  process,  &c.  as  the 
King's  Bench  used  to  do.  By  sec  5,  where  any  bridge  is  in  one 
shire,  and  the  persons  or  lands,  which  ought  to  be  charged,  are  in 
another  shire ;  or  where  the  bridge  is  within  a  city  or  town  cor- 
porate, and  the  persons  or  lands  that  ought  to  be  charged  are  out  of 
the  said  city ;  the  justices  of  such  shire,  city  or  town  corporate, 
shall  have  power  to  hear  and  determine  such  annoyances,  being 
within  the  limits  of  their  commission;  and  if  the  annoyance  be 
presented,  then  to  make  process  into  every  shire  of  the  realm  against 
such  as  ought  to  repair  the  same,  and  to  do  further  in  every  behalf 
as  they  might  do  u  the  persons  or  lands  chargeable  were  in  the 
same  shire,  city,  or  town  corporate  where  the  annoyance  is. 

Any  particular  inhabitant  or  inhabitants  of  a  county,  or  tenant 
or  tenants  of  land  chargeable  with  the  repairs  of  a  public  bridge, 
may  be  made  defendants  to  an  indictment  for  not  repairing  it,  and 
be  liable  to  pay  the  whole  fine  assessed  by  the  Court  for  the  default 
of  such  repairs ;  and  shall  be  put  to  their  remedy  at  law  for  a  con- 


0)  Rex  t>.  The  Inhabitants  of  the  West 
Riding  of  Yorkshire,  2  East,  353,  note  (a) ; 
and  see  Rex  v.  The  Inhabitants  of  Surrey, 
2  Campb.  455. 

(Jj)  Rex  v.  Middlesex,  3  B.  &  Ad.  201. 

(k)  See  them  collected  in  Burn's  Just., 
tit.  Bridges  VI. ;  and  see  also  55  Geo.  3, 
c.  143.  Bv  the  43  Geo.  3,  c.  59,  s.  4,  in- 
habitants  of  counties  may  sue  for  damages 
done  to  bridges  in  the  name  of  the  sur- 


veyor. 

(/)  Rex  v.  The  Inhabitants  of  Norwich, 
1  Str.  177. 

(m)  2  Inst.  701.  It  has  been  held  that 
an  action  will  not  lie  by  an  individual 
against  the  inhabitants  of  a  county  for  an 
injury  sustained  from  a  county  bridge  being 
out  of  repair.  Russell  v.  The  men  of 
Devon,  2  T.  R.  667. 
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tribution  from  those  who  are  bound  to  bear  a  proportionable  share 
in  the  charge,  (n)  It  is  sufficient,  in  an  indictment  against  a  parish, 
to  allege  that  the  inhabitants  thereof  have  from  time  whereof,  &c, 
repaired  and  amended,  and  have  been  used  and  accustomed,  &c, 
without  stating  any  other  ground  of  liability,  (o)  And  so  it  is 
against  a  hundred,  although  it  appears  that  a  township  has  been 
annexed  to  it  by  statute  within  time  of  legal  memory,  such  statute 
providing  that  the  inhabitants  of  the  township  should  do  everything 
the  same  as  the  inhabitants  of  the  hundred  did,  or  were  bound  to 
do.  (p).  In  the  case  of  a  corporation,  if  it  were  alleged  that  the 
mayor,  aldermen,  and  burgesses  had  from  time  immemorial  re- 
paired, and  it  appeared  that  there  was  a  period  when  the  corpora- 
tion was  not  so  constituted,  it  would  be  bad.  In  such  a  case,  the 
proper  way  would  be,  to  allege  that  the  corporation  had  immemo- 
rially  repaired ;  and  then,  however  constituted  the  corporate  body 
might  have  been  at  different  periods,  the  allegation  would  be  sus- 
tained (q)  The  indictment  ought  to  shew  what  sort  of  bridge  it  is ; 
whether  for  carts  and  carriages,  or  for  horses  or  foot-men  only : 
and  if  the  duty  to  repair  arise  by  reason  of  the  tenure  of  certain 
lands,  the  indictment  must  shew  where  those  lands  lie.  (r)  It  has 
been  holden,  that  an  indictment  charging  an  individual  with  the 
repair  of  a  bridge,  by  reason  of  hit  being  owner  and  proprietor  of 
a  certain  navigation,  is  not  equivalent  to  charging  him  ratione 
tenures,  but  is  erroneous ;  and,  if  judgment  be  given  thereon,  it 
will  be  reversed  upon  a  writ  of  error ;  and  it  seems  that  a  count, 
charging  an  individual  by  reason  of  being  owner  of  a  navigation 
under  a  private  act  of  Parliament,  must  set  forth  the  act ;  and  it 
is  not  sufficient  to  state  that  such  party  is  chargeable,  by  being 
owner  and  proprietor  of  the  property  subject  to  the  charge.  (*)  In 
presentments  by  the  grand  jury,  it  is  said  that  there  is  no  occasion 
to  shew  who  ought  to  repair;  and  that  it  is  sufficient  if  the  defect 
be  shewn,  and  the  bridge  stated  to  be  public,  (t)  Where  an  in- 
dictment alleged  that  the  defendant,  and  those  whose  estate  he  had 
of  and  in  a  certain  mill,  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  had  repaired,  and  it  appeared  that  the 
mill  did  not  exist  before  the  time  or  Hen.  8  ;  it  was  held,  that  the 
liability  from  time  out  of  memory  was  disproved,  (u) 

As  the  occupier  of  land  charged  with  the  repair  of  a  bridge,  is 
undoubtedly  liable  to  the  performance  of  that  duty,  it  is  prudent  to 
prefer  the  indictment  against  such  occupier,  and  not  against  the 
owner,  concerning  whose  liability  doubts  have  arisen,  (v) 

Where  an  infant,  eleven  years  old,  inherited  land  charged  with 
the  repair  of  a  bridge,  and  his  guardian  in  socage  resided  on  the 
land,  but  the  infant  did  not,  except  occasionally ;  it  was  held,  that 
although  the  infant  was  actually  seised,  yet  being  so  by  the  pos- 
session of  his  guardian,  he  was  not  such  an  owner  or  occupier  of 

(*)  1  Hawk.  P.  C,  c.  77,  s.  3.     Baa  (q)  Per  Holroyd,  J.  Rex  v.  Oswestry,  6 

Abr.  tit.  Bridges,  where  the  reason  given  M.  fie  S.  361.    See  a  form  there,  note  (a), 
is,  that  cases  of  this  nature  require  the  (r)  1  Hawk.  P.  C.  c.  77,  s.  5. 

greatest  expedition;    and  bridges    being  (*)  Rex  v.  Kerrison,  1M.&S.  435. 

of  the  utmost  necessity  are  not  to  lie  unre-  (t)  3  Chit  Crim.  Law,  592,  citing  Andr. 

paired  till  lawsuits  are  determined.  285. 

(o)  Rex  ».  Hendon,  4  B.  &  Ad.  628.  («)  Rex  v.  Hay  man,  Moo.   &c  M.  401. 

(p)  Rex  v.  Oswestry,  6  M.  &  8.  361.  Tindal,  C.  J. 
See  Rex  v.  Norwich,  1  Str.  177,  <wfc,p.  392.  (c)  See  Rex  ».  Sutton,  3  A.  &  B.  597. 
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the  land,  as  to  be  chargeable  by  indictment  for  the  non-repair  of  the 
bridge,  but  that  the  guardian  was  such  an  owner  and  occupier,  (to) 

It  seems,  that  if  there  were  no  other  person  against  whom  per- 
formance of  the  repairs  of  a  bridge  could  be  enforced,  that  infancy 
would  not  exempt  a  party,  liable  in  other  respects,  from  an  indictment 
for  non-repair,  (w) 
Of  the  plea.  It  is  laid  down,  that  it  is  not  sufficient  for  the  defendants  in  an 

indictment  for  not  repairing  a  bridge  to  excuse  themselves  by 
shewing  either  that  they  are  not  bound  to  repair  the  whole  or  any 
part  of  the  bridge,  without  shewing  what  other  person  is  bound  to 
repair  it,  and  that  in  such  case  the  whole  charge  shall  be  laid 
upon  the  defendants  by  reason  of  their  ill  plea,  (x)  But  it  is  sub- 
mitted that,  from  analogy  to  the  case  of  highways,  this  doctrine 
must  be  understood  only  of  indictments  against  the  county,  and 
not  of  indictments  against  individuals,  or  bodies  corporate,  who 
are  not  of  common  right  bound  to  repair ;  because,  as  it  lies  on 
the  prosecutor  specially  to  state  the  grounds  on  which  such  per- 
sons are  liable,  they  may  negative  these  parts  of  the  charge  under 
the  general  issue.  Q)  And  it  has  been  holden,  upon  an  informa- 
tion for  not  repairing  a  bridge,  that  the  defendants,  if  not  charge- 
able of  common  right,  may  discharge  themselves  upon  the  general 
issue.  (*)  But  it  is  clear  that  the  inhabitants  of  a  county,  in  order 
to  exonerate  themselves  from  the  burden  of  repairing  a  bridge 
lying  within  it,  must  shew  by  their  plea  that  some  other  person  is 
liable  to  repair,  (a)  It  has,  however,  been  recently  decided,  that 
it  is  competent  to  the  inhabitants  of  a  county,  upon  the  general 
issue,  to  give  evidence  of  the  bridge  having  been  repaired  by 
private  individuals.  But  this  evidence  appears  to  have  been  con- 
sidered barely  admissible  as  a  medium  of  proof  that  the  bridge  was 
not  a  public  bridge,  which  undoubtedly  the  defendants  had  a  right 
to  prove  by  every  species  of  evidence :  and  the  Court  seemed  to 
think  that  it  would  have  but  little  effect ;  though  in  order  to  ascer- 
tain whether  a  bridge  be  public,  the  mode  of  its  construction, 
and  the  manner  of  its  continuance,  may  be  circumstances  which, 
as  they  are  connected  with  others,  may  have  much  or  little  weight  (6) 
To  an  indictment  for  not  repairing  a  bridge  described  as  lying 
in  two  parishes,  it  is  no  plea  that  there  has  been  a  verdict  ana 
judgment  against  J.  S.  finding  him  liable  to  repair  it  ratione  te- 
nures, upon  a  presentment  describing  it  as  lying  in  one  of  the 
Parishes ;  for  he  may  be  liable  to  repair  only  what  is  in  one  parish, 
'he  information  was  against  the  county  of  Essex  for  not  repairing 
Dagenham  bridge,  in  the  several  parishes  of  Hornchurch  and  Da- 
genham ;  and  the  plea  was  that  Knatchbull  and  Fanshaw  had  been 
presented  for  not  repairing  it  ratione  tenures  of  lands  in  Barking, 
and  that  a  verdict  and  judgment  had  passed  against  Fanshaw; 
and  to  this  there  was  a  demurrer,  because  the  presentment  stated 
in  the  plea  described  the  bridge  as  in  Dagenham  parish.     And  the 

(w)  Rex  ».  Sutton.  3  A.  &  E.  597.  Salk.  359.    2  Lord  Raym.  1 174. 

(*)  1  Hawk.  P.  C.  c.  77,  s  4.     Bac.  (b)  Rex  v.   The  Inhabitants  of  North- 

Abr.  tit  Bridges.  Burn's  Just.  tit.  Bridges,  ampton,  2  M.  &  S.  262.      If  a  bishop,  &c, 

V.  hath  once  or  twice   of  alms  repaired  a 

(y)  3  Chit.  Crim.  L.  592.  bridge,  this  binds  not :  but  yet  it  is  evi- 

(z)  Rex   v.   The   Inhabitants  of   Nor-  dence  against  him,  that  he  ought  to  repair, 

wich,  1  Str.  177,  and  see  ante,  367.  unless  he  proves  the  contrary,  2  Inst  700. 

(a)  Rex  v.  The  Inhabitants  of  Wilts,  1  See  Reg.  v.  Sutton,  ante,  390. 
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Court  said  that  Fanshaw  might  be  bound  to  repair  what  was  in 
Dagenham  parish,  and  the  county  might  be  bound  to  repair  the 
rest ;  and  gave  judgment  for  the  fang,  (c) 

It  is  said,  that  where  the  defendants  plead  that  an  individual 
ought  to  repair  the  bridge  mentioned  in  the  indictment,  and  take 
a  traverse  to  the  charge  against  themselves,  the  attorney  general, 
in  this  special  case,  may  take  a  traverse  upon  a  traverse,  and  insist 
that  the  defendants  are  bound  to  the  repairs,  and  traverse  the 
charge  alleged  against  the  individual :  and  that  an  issue  ought  to 
be  taken  of  such  second  traverse ;  and  that  the  attorney  general 
may  afterwards  surmise  that  the  defendants  are  bound  to  repair  it, 
ana  that  the  whole  matter  shall  be  tried  by  an  indifferent  jury,  (d) 
But  where  the  inhabitants  of  a  county  are  indicted  for  not  repair- 
ing a  bridge,  and  they  throw  the  charge  upon  another,  they  ought 
not  to  traverse  their  obligation  to  repair ;  as  it  is  a  traverse  of  a 
matter  of  law,  and  might  be  made  the  subject  of  demurrer,  (e) 

Where  to  an  indictment  against  a  riding  for  not  repairing  a  The  plea  must 
public  carriage-bridge,  the  plea  alleged  that  certain  townships  had  ^[^iEefoctt. 
immemorially  used  to  repair  the  said  bridge,  it  was  held  that  evi- 
dence that  the  townships  had  enlarged  the  bridge  to  a  carriage- 
bridge,  which  they  had  before  been  bound  to  repair  as  a  foot- 
bridge, would  not  support  the  plea.  (/)  And,  upon  the  same 
principle,  where  it  was  proved  that  a  particular  pansh  was  bound 
by  prescription  to  repair  an  old  wooden  foot-bridge,  used  by  car- 
nages only  in  times  of  flood,  and  that  about  forty  years  ago  the 
trustees  of  a  turnpike  road  built  on  the  same  site  a  much  wider 
bridge  of  brick,  which  had  been  constantly  used  ever  since  by  all 
carriages  passing  that  way ;  it  was  holden  that  these  facts  did  not 
support  a  plea  pleaded  by  the  county  that  the  parish  had  imme- 
morially repaired,  and  still  ought  to  repair,  the  said  bridge,  (g) 
In  a  case  where  the  county  was  indicted  for  not  repairing  a  bridge, 
and  pleaded  that  one  Marsack  was  liable  to  repair  ratione  tenures, 
it  was  holden  that  this  plea  was  not  sustained  by  evidence  that 
the  estate  of  Marsack  was  part  of  a  larger  estate ;  which  part  Mar- 
sack  purchased  of  the  Lord  Cadogan,  who  had  retained  trie  rest  in 
his  own  hands,  and  had  repaired  the  bridge  as  well  before  as  after 
thepurchase.  (A)  < 

The  1  Anne,  st  1,  c.  18,  8.  5,  enacts,  that  all  matters  concerning  Of  the  trial. 
the  repairing  and  amending  of  bridges  and  the  highways  there- 
unto adjoining  shall  be  determined  in  the  county  where  they  lie, 
and  not  elsewhere :  but  it  seems  that  objection  may  be  made  to 
the  justices  where  they  are  all  interested,  and  that  in  such  case 
the  trial  shall  be  had  in  the  next  county,  (i)  And  no  inhabitant 
of  a  county  ought  to  be  a  juror  for  the  trial  of  an  issue,  upon  the 
question  whether  or  not  the  county  be  bound  to  repair,  (j)     So 


(c)  Rex  v.  Essex  county,  T.  Raym. 
384. 

(d)  1  Hawk.  P.  C.  c.  77,  s.  5.  Bac. 
Abr.  tit.  Bridget. 

(«)  Ante,  368,  369,  and  the  authorities 
there  cited. 

(f)  Rex  v.  The  Inhabitants  of  the 
West  Riding  of  Yorkshire,  2  East,  353, 
note  (a).  Rex  v.  The  Inhabitants  of  Mid- 
dlesex, 3  B.  &  Ad.  '201. 

(y)  Rex  9.  The  Inhabitants  of  Surrey,  2 


Campb.  455.  The  facts  would  not  hare 
availed  the  county  if  the  plea  had  been 
framed  differently,  as  the  county  was 
clearly  liable  to  the  repair  of  the  new 
bridge.     See  ante,  '694. 

(A)  Rex  v.  The  Inhabitants  of  Oxford- 
shire, 16  East,  '223. 

(£)  Rex  r.  The  Inhabitants  of  Norwich, 
5  Geo.  1 ,  cited  in  2  Burr.  859, 860.  Burn. 
Just.  tit.  Bridges,  V. 

0)  1  Hawk.  P.  C.  c  77,  s.  6. 
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that  where  the  matter  concerns  the  whole  county,  a  suggestion  may 
be  made  of  any  other  county's  being  next  adjacent :  (k)  and  if  the 
bridge  lies  within  the  county  of  a  city,  and  the  question  is,  whether 
the  county  of  the  city,  or  the  county  at  large,  ought  to  repair,  on  a 
suggestion  of  these  facts  on  the  record,  the  venire  will  be  awarded 
into  the  county  adjacent  to  the  larger  district  (/) 

Inhabitants  of  counties  may  be  witnesses  in  prosecutions  against 
private  persons  or  corporate  bodies  for  not  repairing  bridges. 
The  1  Anne,  stat.  1,  c.  18,  s.  13,  reciting  that  many  pnvate  per- 
sons, or  bodies  politic  or  corporate,  were  of  right  obliged  to  repair 
decayed  bridges,  and  the  highways  thereunto  adjoining,  and  that 
the  inhabitants  of  the  county,  riding,  or  division,  in  which  such 
decayed  bridges  or  highways  lay,  had  not  been  allowed,  upon  in- 
formations or  indictments  against  such  persons  or  bodies  for  not 
repairing  them,  to  be  legal  witnesses ;  enacts,  that  in  all  informa- 
tions or  indictments  in  the  Courts  of  record  at  Westminster,  or  at 
the  assizes  or  quarter  sessions,  the  evidence  of  the  inhabitants  of 
the  town,  corporation,  county,  &c,  in  which  such  decayed  bridge 
or  highway  lies  shall  be  taken  and  admitted.  Even  before  this 
statute,  such  evidence  had  been  thought  admissible  from  neces- 
sity, (m)  Upon  an  indictment  for  not  repairing  a  bridge  and  road, 
under  a  liability  ratione  tenures,  inhabitants  of  the  parish,  in  which 
the  bridge  and  road  lie,  have  been  held  competent  for  the  prosecu- 
tion, under  the  54  Geo.  3,  c.  170,  s.  9.  (») 

It  should  seem  that  where  a  party  is  charged  with  the  repair  of  a 
bridge  ratione  tenures,  reputation  is  not  admissible  in  evidence.  In  a 
late  case  (nn\  a  very  learned  judge  said,  "  Suppose  a  county  were  in- 
dicted for  the  non-repair  of  a  bridge,  and  then-  defence  was,  that  a 
particular  individual  was  bound  to  repair  it  ratione  tenurce ;  is  there 
any  instance  of  reputation  being  given  in  evidence  in  such  a  case  ?" 

As  a  prosecution  for  a  nuisance  to  a  public  bridge  has  for  its 
object  the  removal  of  the  obstruction,  or  the  effecting  of  the  ne- 
cessary reparations,  the  judgment  of  the  Court  upon  a  conviction 
will  generally  be  regulated  by  the  same  principles  as  those  which 
have  been  mentioned  in  relation  to  the  judgment  for  a  nuisance  to 
a  highway,  (o)  The  1  Anne,  stat  1,  c.  18,  s.  4,  enacts,  that  no 
fine,  issue,  penalty,  or  forfeiture,  upon  presentments  or  indict- 
ments for  not  repairing  bridges,  or  the  highways  at  the  ends  of 
bridges,  shall  be  returned  into  the  Exchequer,  but  shall  be  paid 
to  the  treasurer,  to  be  applied  towards  the  repairs.  But  this 
seems  only  to  relate  to  county  bridges. 

Where  a  county  indicted  for  not  repairing  a  bridge  had  pleaded 
a  plea  which  their  evidence  did  not  support,  and  were  in  conse- 

r>nce  found  guilty,  but  the  evidence  seemed  strongly  to  shew 
t  they  were  not  liable  to  repair;  the  Court  of  King's  Bench, 
upon  a  motion  for  a  new  trial,  or  for  a  stay  of  judgment  against 
the  defendants  until  another  indictment  was  tried,  directed  a  rule 
to  be  drawn  up  for  staying  the  judgment  upon  payment  of  the 


(k)  Reg.  v.  The  Inhabitants  of  Wilts, 
6  Mod.  307,  and  see  1  Salk.  380.  2  Ld. 
Raym.  1174. 

(J)  Rex  p.  The  Inhabitants  of  Norwich, 
1  Str.  177.    3  Chit.  Crim.  L.  593. 

(m)  Rex  o.  Carpenter,  2  Show.  47. 


(a)  Rex  v.  Hayman,  Moo.  &  M.  401. 
Tindal,  C.  J. 

(nn)  Per  Patteson,  J.v  in  Rex  v.  An- 
trobus,  6  C.  &  P.  784 ;  but  see  Reg.  v. 
Sutton,  8  A.  &  E.  516,  ante,  p.  391. 

(o)  Ante,  Ml,  372. 
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costs  of  the  prosecution:  and  Lord  Ellenborough,  C.  J.,  added  Ofthocer- 
that,  if  the  public  exigency  required  it,  the  county  must  repair  twran, 
without  prejudice  to  their  case ;  and  Le  Blanc,  J.,  said  that  the 
county  might  proceed  to  indict  the  parties  whom  they  contended 
to  be  liable,  (p)     So  also  the  judgment  has  been  suspended  after  a 
verdict  of  acquittal  in  favour  of  a  private  individual,  (q) 

The  1  Anne,  stat  1,  c.  18,  s.  5,  enacts,  that  no  presentment  or  in- 
dictment for  not  repairing  bridges,  or  the  highways  at  the  ends  of 
bridges,  shall  be  removed  by  certiorari  out  of  the  county  into  any 
other  Court     But  it  has  been  decided  that,  notwithstanding  these 

general  words  of  the  statute,  an  indictment  for  not  repairing  a 
ridge  may  be  removed  by  certiorari  at  the  instance  of  the  prosecu- 
tor, (r)  And  it  has  been  resolved  that  this  clause  of  the  act  extends 
only  to  bridges  were  the  county  is  charged  to  repair ;  and  that 
where  a  private  person  or  parish  is  charged,  and  the  right  will 
come  in  question,  the  5  W.  &  M.  c.  11,  had  allowed  the  granting 
a  certiorari,  {s)  A  certiorari  lies  to  remove  an  order  made  by  the 
justices  concerning  the  repair  of  a  bridge,  pursuant  to  a  private  act 
of  parliament ;  and  the  justices  ought  to  retain  the  private  act  upon 
which  their  order  is  founded,  (t) 

(p)  Rex  v.  The  Inhabitants  of  Oxford-  affirmed,  3  Bos.  &  Pul.   354.     And  see 

shire,  16  East,  223.  ante,  37  ] ,  note  ( *). 

(g)  Rex  v.  Sutton,  5  B.  &  Ad.  52.     2  («)  Rex  v.  The  Inhabitants  of  Ham- 

Nev.  &  M.  57.  worth.  2  Str.  900.     1  Barnard.  445.     See 

(r)Rex  v.  The  Inhabitants  of  Cumber-  as  to  the  stat.  5  W.  &  M.,  ante,  371. 
land,  6T.fi.  194.    The  case  was  after-  (t)  Dalt    504.      Burn's    Justice,    tit. 

wards  brought  before  the  House  of  Lords  Bridget,  V. 
by  a  writ  of  error ;  and  the  judgment  was 
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CHAPTER  THE  THIRTY-FIRST. 


OF  OBSTRUCTING   PROCESS,  AND  OF   DISOBEDIENCE  TO  ORDERS  OF 

MAGISTRATES. 


SECT.  L 

Of  Obstructing  Process, 

A  party  op-  The  obstructing  the  execution  of  lawful  process  is  an  offence 

posing  an  against  public  justice  of  a  very  high  and  presumptuous  nature; 
CThnina?*11  atl(l  more  particularly  so  when  the  obstruction  is  of  an  arrest  upon 
process  be.  criminal  process.  So  that  it  has  been  holden  that  the  party  oppos- 
comoaparticeps  ing  an  arrest  upon  criminal  process  becomes  thereby  purticeps 
cnmtnt9t  criminis ;  that  is,  an  accessory  in  felony,  and  a  principal  in  high 

treason,  (a) 

And  it  should  seem  that  the  giving  assistance  to  a  person  sus- 
pected of  felony  and  pursued  by  the  officers  of  justice,  in  order  to 
enable  such  person  to  avoid  being  arrested,  is  an  offence  of  the 
degree  of  misdemeanor,  as  being  an  obstruction  to  the  course  of 

Sublic  justice.  Thus,  an  indictment  was  preferred  against  the 
efendant  for  a  misdemeanor  in  the  obstruction  of  public  justice 
by  rendering  assistance  to  one  Olive,  who  was  suspected  of  forjgery 
and  pursued  by  the  officers  of  justice,  in  order  to  enable  Olive 
to  avoid  being  arrested.  It  appeared  in  evidence  that  Olive 
had  committed  a  forgery,  as  stated  in  the  indictment;  and  had 
afterwards,  in  a  state  of  desperation,  thrown  himself  from  the  top 
of  a  house,  by  which  he  was  greatly  hurt ;  and  that  the  defendant, 
who  was  a  relation  and  commiserated  his  wretched  condition, 
conveyed  him  secretly  on  board  a  barge  from  Gloucester  to  Bristol, 
and  was  actively  employed  at  the  latter  place  in  endeavouring  to 
enable  him  to  escape  from  this  country  in  a  West  India  vessel. 
It  also  appeared  that  advertisements  had  been  printed  and  circulated, 
statins  the  charge  against  Olive,  and  offering  a  large  reward  for  his 
apprehension :  but  it  was  not  proved  that  any  one  of  these  adver- 
tisements had  come  to  the  knowledge  of  the  defendant,  or  that  the 
defendant  was  acquainted  with  the  particular  charge  against  Olive, 
or  knew  that  he   had  been  guilty  of  forgery,  as  alleged  in  the 

(a)  4  Bla.  Com.  128.    2  Hawk.  P.  C.  intend  no  more  than  that  it  it  not  felony  in 

c.  17,  s.  1,  where  Hawkins  submits  that  it  the  party  himself,  who  is  attacked  in  order 

is    reasonable  to    understand    the   books  to  be  arrested,  to  save  himself  from  the  ar- 

which  seem  to  contradict  this  opinion  to  rest  by  such  resistance. 
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indictment     Upon  this  ground  the  defendant  was  acquitted :  but 
no  other  objection  was  taken  to  the  indictment,  (b) 

Formerly,  one  of  the  greatest  obstructions  to  public  justice, 
both  of  the  civil  and  criminal  kind,  was  the  multitude  of  pretended 
privileged  places,  where  indigent  persons  assembled  together  to 
shelter  themselves  from  justice  (especially  in  London  and  South- 
wark)  under  the  pretence  of  their  having  been  ancient  palaces  of 
the  Crown,  or  the  like :  (c)  and  it  was  found  necessary  to  abolish 
the  supposed  privileges  and  protection  of  these  places  by  several 
legislative  enactments.  The  8  &  9  Wm.  3,  c.  27,  9  Geo.  1,  a  28, 
and  11  Geo.  1,  c.  22,  enact  that  persons  opposing  the  execution  of 
any  process  in  the  pretended  privileged  places  therein  mentioned, 
or  abusing  any  officer  in  his  endeavours  to  execute  his  duty 
therein,  so  that  he  receives  bodily  hurt,  shall  be  guilty  of  felony, 
and  transported  for  seven  years :  and  persons  in  disguise,  joining 
in  or  abetting  any  riot  or  tumult  on  such  account,  or  opposing 
any  process,  or  assaulting  and  abusing  any  officer  executing,  or 
for  having  executed  the  same,  are  declared  to  be  felons  without 
benefit  ofclergy.  (d  ) 

In  some  proceedings,  particularly  in  those  relating  to  the  exe- 
cution of  the  revenue  laws,  (e)  the  Legislature  has  made  especial 
provision  for  the  punishment  of  those  who  obstruct  officers  and 
persons  acting  under  proper  authority.  But  in  ordinary  cases, 
where  the  offence  committed  is  less  than  felony,  the  obstruction 
of  officers  in  the  apprehension  of  the  party  will  be  only  a  misde- 
meanor, punishable  by  fine  and  imprisonment  (/) 

It  should  be  observed  that  a  party  will  not  be  guilty  of  this  The  arrest 
offence  of  obstructing  an  officer,  or  tne  process  which  such  officer  nm*t  be  lawful 
may  be  about  to  execute,  unless  the  arrest  is  lawful     And  in  an  J^JJ^Jju 
indictment  for  this  offence  it  must  appear  that  the  arrest  was  made  of  an  obstnic- 
by  proper  authority.     Thus  where   an  indictment  for  an  assault,  tio*. 
false  imprisonment,  and  rescue,  stated  that  the  judges  of  the  court 
of  record  of  the  town  and  county,  &c.  of  P.  issued  their  writ, 
directed  to  T.  B.,  one  of  the  Serjeants  at  mace  of  the  said  town  and 
county,  to  arrest  W.,  by  virtue  of  which  T.  B.  was  proceeding  to 
arrest  W.  within  the  jurisdiction  of  the  said  Court,  but  that  the 
defendant  assaulted  T.  B.  in  the  due  execution  of  his  office,  and 
prevented  the  arrest;  the   Court  held  that  it  was  bad,  as  it  did 
not  appear  that  T.  B.  was  an  officer  of  the  Court ;   a  serjeant  at 
mace  ex  vi  termini  meaning  no  more  than  a  person  who  carries  a 
mace  for  some  one  or  other.     And  the  Court  also  held  that  there 
could  not  be  judgment,  after  a  general  verdict  on  such  a  count,  as 
for  a  common  assault  and  false  imprisonment;  because  the  jury 
must  be  taken  to  have  found  that  the  assault  and  imprisonment 
were  for  the  cause  therein  stated ;  and  that  cause  appeared  to  have 
been  the  attempt  by  the  officer  to  make  an  illegal  arrest  (g)     Lord 
Ellenborough,  C.  J.,  said,  "process  ought  always  to  be  directed 

(6)  Rex  v.  Buckle,  ear.  Garrow,  B  ,  time  that  he  rendered  the  assistance. 

Gloucester  Spring  Ass.  1821.     Olive  had  (c)  The  White  Friars  and  its  environs, 

died  by  suicide  soon  after  the  defendant's  the  Savoy,  and  the   Mint  in  Southwark, 

attempt  to  prevent  his  arrest,  so  that  the  were  of  this  description, 

defendant  could  not  have  been  effectively  (rf)  4  Bla.  Com.  128,  129. 

prosecuted  as  an  accessory  after  the  fact  to  (e)  Ante,  p.  1 1 1 ,  et  teq. 

the  forgery,   even  if  it  could  have  been  \f)  2  Chit.  Cr.  L.  145,  note  (a), 

proved  that  he  knew  of  Olive's  crime  at  the  (y)  Rex  c.  Osmer,  5  East,  304. 
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But  where 
the  arrest  is 
lawful,  though 
the  execution 
of  it  be  at- 
tended with  an 
affray,  even 
a  peace-officer 
must  not 
interpose  and 
obstruct  the 
officer  endea- 
vouring to 
effect  it. 


Of  obstructing 
process  by 
the  rescue  of 
the  party 
arrested. 


to  a  proper  known  officer;  otherwise,  if  it  may  be  directed  to 
any  stranger,  it  ought  be  resisted  for  want  of  knowledge  that 
the  party  is  an  officer  of  the  Court  Then,  taking  the  whole 
count  together,  the  jury  in  effect  find  that  there  was  an  assault 
and  imprisonment,  but  committed  under  circumstances  which 
justified  the  defendant  For  if  a  man  without  authority  attempt 
to  arrest  another  illegally,  it  is  a  breach  of  the  peace;  and  any 
other  person  may  lawfully  interfere  to  prevent  it,  doing  no  more 
than  is  necessary  for  that  purpose ;  (A)  and  nothing  further  appears 
in  this  case  to  live  been  done."  (i) 

But  where  the  process  is  regular,  and  executed  by  the  proper 
officer,  it  will  not  be  competent  even  for  a  peace  officer  to  obstruct 
him,  on  the  ground  that  the  execution  of  it  is  attended  with  an 
affray  and  disturbance  of  the  peace ;  for  it  is  an  established  prin- 
ciple that  if  one,  having  a  sufficient  authority,  issue  a  lawful  com- 
mand, it  is  not  in  the  power  of  any  other,  having  an  eaual  autho- 
rity in  the  same  respect,  to  issue  a  contrary  command;  as  that 
would  be  to  legalize  confusion  and  disorder,  (k)  The  following 
case  upon  an  indictment  for  an  assault  and  rescue  proceeded  upon 
this  principle.  Some  sheriff's  officers  having  apprehended  a  man 
by  virtue  of  a  writ  against  him,  a  mob  collected,  and  endeavoured 
by  violence  to  rescue  the  prisoner.  In  the  course  of  the  scuffle, 
which  was  at  ten  o'clock  at  night,  one  of  the  bailiffs,  having  been 
violently  assaulted,  struck  one  of  the  assailants,  a  woman,  and 
it  was  thought  for  some  time  that  he  had  killed  her ;  whereupon, 
and  before  her  recovery  was  ascertained,  the  constable  was  sent 
for,  and  charged  with  the  custody  of  the  bailiff  who  had  struck  the 
woman.  The  bailiffs,  on  the  other  hand,  save  the  constable  no- 
tice of  their  authority,  and  represented  the  violence  which  had 
been  previously  offered  to  them ;  notwithstanding  which  the  con- 
stable proceeded  to  take  them  into  custody  upon  the  charge  of 
murder,  and  at  first  offered  to  take  care  also  of  their  prisoner; 
but  their  prisoner  was  soon  rescued  from  them  by  the  surrounding 
mob.  The  next  morning,  the  woman  having  recovered,  the  bai- 
liffs were  released  by  the  constable.  Upon  these  facts,  Heath,  J., 
was  clearly  of  opinion  that  the  constable  and  his  assistants  were 
guilty  of  the  assault  and  rescue,   and  directed  the  jury  accord- 

lnsly-  (0 

In  cases  where  the  obstruction  of  process  by  the  rescue  of  a 
party  arrested  is  accompanied,  as  is  usually  the  case,  with  cir- 
cumstances of  violence  and  assault  upon  the  officer,  the  offence 
may  be  made  the  subject  of  a  proceeding  by  indictment:  and,  as 
will  be  shown  more  fully  in  a  subsequent  Chapter,  (m)  the  rescue, 
or  attempt  to  rescue  a  party  arrested  on  a  criminal  charge  is 
usually  punished  by  that  mode  of  proceeding.  And  the  offence  of 
rescuing  a  person  arrested  on  mesne  process,  or  in  execution  after 
judgment,  subjects  the  offender  to  a  writ  of  rescous,  or  a  general 
action  of  trespass  vi  et  armis,  or  an  action  on  the  case;  in  all 
which  damages  are  recoverable,  (n)     And  it  has  also  been  the  fte- 


(h)  Sedqfutre,  and  see  post,  tit.  Man- 
slaughter in  Resisting  Officers. 

(t)  Rex  v.  Osmer,  5  East,  304.  Judg- 
ment was  accordingly  arrested. 

(A)  1  East,  P.  C.  c.  5,  s.  71 ,  p.  304. 


(/)  Anon.  Exeter  Sum.  Ass.  1793. 
1  East.  P.  C.  c.  6,  s.  71,  p.  305. 

(m)  Post,  chap,  ixxiv.     Of  Rescue,  £c. 

<»)  Bac.  Abr.  tit.  Rescue  (C).  Com. 
Dig.  tit.  Rescaus  (D). 
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quent  practice  of  the  Courts  to  grant  an  attachment  against  such 
wrongdoers,  it  being  the  highest  violence  and  contempt  that  can 
be  offered  to  the  process  of  the  Court,  (o) 

It  may  be  mentioned  in  this  place,  that  the  forcibly  rescuing  Of  rescuing 
goods  distrained,  and  the  rescuing  cattle  by  the  breach  of  the  trained -"and 
pound  in  which  they  have   been  placed,  have  been   considered  ofpound- 
as  offences  at  common  law,  and  made  the  subject  of  indictment  (p)  ****&. 
It  has  before  been  stated,  that  an  indictment  will  lie  for  taking  goods 
forcibly,  if  such  taking  be  proved  to  be  a  breach  of  the  peace  :  (q) 
but,  as  a  mere  trespass,  without  circumstances  of  violence,  is  not 
indictable,  (r)  it  has  been  doubted  whether  even  a  pound-breach, 
which  has  been  considered  as  a  greater  offence  at  common  law  than 
a  rescue,  (s)  is  an  indictable  offence,  if  unaccompanied  by  a  breach 
of  the  peace,  (t)     But,  on  the  other  hand,  it  has  been  submitted 
that,  as  a  pound-breach  is  an  injury  and  insult  to  public  justice, 
it  is  indictable  as  such  at  common  law.  (u) 

Where  a  hayward  had  distrained  a  horse  damage  feasant  on 
an  inclosed  piece  of  pasture,  and  it  was  rescued  from  him  on  the  way 
to  the  pound,  and  before  it  was  impounded ;  it  was  held  that  this  was 
not  indictable,  for  till  the  horse  got  to  the  pound,  the  hayward  was 
merely  acting  as  the  servant  of  the  owner  of  the  land ;  but  it 
was  said  that  if  the  hayward  had  driven  cattle,  which  he  had  found 
straying  in  the  lanes,  to  the  pound,  they  would  have  been  in 
the  custody  of  the  law  from  the  first,  and  the  rescue  of  them  on  the 
way  to  the  pound  would  have  been  indictable,  (v) 

The  civil  remedy,  however,  given  by  the  2  w.  &  M.  c  5,  s.  4,  will, 
in  most  cases  of  a  pound-breach,  or  a  rescue  of  goods  distrained  for 
rent,  be  found  the  most  desirable  mode  of  proceeding,  where  the 
offenders  are  responsible  persons.  That  statute  enacts  that,  upon 
pound-breach,  or  rescous  of  goods  distrained  for  rent,  the  person 
grieved  shall,  in  a  special  action  of  the  case,  recover  treble  damages 
and  costs  against  the  offenders,  or  against  the  owner  of  the  goods,  if 
they  come  to  his  use.  (w) 

It  is  laid  down  in  the  books  that,  if  a  rescue  be  made  upon  a  dis- 
tress, &c,  for  the  king,  an  indictment  lies  against  the  rescuer,  (x) 
And  we  have  seen  that  a  lessee,  resisting  with  force  a  distress  for 
rent,  or  forestalling  or  rescuing  the  distress,  will  be  guilty  of  the 
offence  of  a  forcible  detainer,  (y ) 


(o)  Bac.  Abr.  ibid.  Com.  Dig.  tit 
Rescous,  (D.  6  >.  Bat,  in  order  to  ground 
an  attachment  for  a  rescue,  it  seems  there 
must  be  a  return  of  it  by  the  sheriff:  at 
least,  if  it  was  on  an  arrest  on  mesne  pro- 
cess. Bac.  Abr.  ibid.  2  Hawk.  P.  C.  c. 
22,8.  34.  Anon.  6  Mod.  141.  And  see, 
as  to  the  return  of  the  rescue  by  the  sheriff, 
Com.  Dig.  tit.  Rescous,  (D  4.)  (D  5.) 
Bac.  Abr.  tit.  Rescue,  (E).  Rex  e.  Belt,  2 
Salk.  686.  Rex  o.  Elkins,  4  Burr.  2129. 
Anon.  2  Salk.  686.  Rex  ».  Minify,  1  Str. 
642.  Rex  t>.  Ely,  1  Lord  Rayra.  35. 
Anon.  1  Salk.  586.     1  Lord  Raym.  589. 

(/»)  Cro.  Circ.  Comp.  198.  2  Starkie's 
Crim.pl.  617.  2  Chit  Crim.  L.  201,  pre- 
cedents of  indictments  for  rescuing  goods 
distrained  for  rent :  and  Cro.  Circ.  Comp. 
199.  2  Chit.  Crim.  L.  204,  206,  prece- 
dents of  indictments  for  pound-breaches. 

(?)  Ante,  53.    Anon.  3  Salk.  187. 


(r)  Ante,  53. 

(«)  Mirror,  c.  2,  s.  26. 

(0  2  Chit.  Crim.  L.  204,  note  (6)  re- 
ferring to  4  Leon.  12. 

(«)  2  Chit.  Crim.  L.  204,  note  (6) 
and  the  authorities  there  cited. 

O)  Rex  t>.  Bradshaw,  7  C.  &  P.  233, 
Coleridge,  J.  The  learned  judge  seemed 
to  think  that  if  the  horse  had  been  rescued 
after  it  had  been  put  in  the  pound,  it  would 
have  been  indictable. 

(w)  See,  as  to  the  proceedings  upon  this 
statute,  Bradby  on  Distresses,  282,  et  seq. 
Bac.  Abr.  tit.  Rescue  (C.)  See  5  &  6 
Wm.  4,  c.  50,  s.  75,  which  imposes  a  penalty 
on  persons  breaking  the  pound  to  rescue 
cattle,  &c,  found  trespassing  on  highways. 

(*)  F.  N.  B.  102  (G).  Com.  Dig.  tit. 
Rescous,  (D  3.) 

(y)  Ante,  310. 
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SECT.  IL 


Disobedience 
to  an  order  of 
sessions. 


Disobedience 
to  an  order  of 
council. 


Disobedience 
to  an  order  of 
justices. 


Every  person 
required  by  an 
order  to  do 
any  act, 
should  lend 
his  aid  to 
carry  it  into 
effect. 


Of  Disobedience  to  Orders  of  Magistrates. 

Disobedience  to  an  order  of  the  justices  of  the  peace  at  their 
sessions,  made  by  them  in  the  due  exercise  of  the  powers  of  their 
jurisdiction,  is  an  indictable  offence.  Thus,  a  party  has  been  holden 
to  be  guilty  of  an  indictable  offence,  in  disobeying  an  order  of  ses- 
sions for  the  maintenance  of  his  grandchildren,  (z)  In  this  case 
it  was  moved  in  arrest  of  judgment  that,  as  the  43  Eliz.  c.  2, 
8.  7,  had  annexed  a  specific  penalty,  and  a  particular  mode  of  pro- 
ceeding, the  course  prescribed  by  the  act  ought  to  have  been 
adopted,  and  that  there  could  be  no  proceeding  by  indictment :  but, 
after  able  argument,  and  great  deliberation,  the  Court  were  of 
opinion  that  the  prosecutor  was  at  liberty  to  proceed  at  common 
law,  or  in  the  method  prescribed  by  the  statute ;  and  that  there 
could  be  no  doubt  but  that  an  indictment  would  lie,  at  common  law, 
for  disobedience  to  an  order  of  sessions,  (a) 

Upon  the  same  principle  it  was  holden  that,  where  an  act  of  Par- 
liament gave  power  to  the  king  in  council  to  make  a  certain  order, 
and  did  not  annex  any  specific  punishment  to  the  disobeying  it,  such 
disobedience  was  an  indictable  offence,  punishable  as  a  misdemeanor 
at  common  law.  (b) 

Disobeying  an  order  of  one  or  more  justices,  when  duly  made,  is 
also  a  common  law  offence,  and  therefore  punishable  by  indict- 
ment (c)  Thus,  it  has  been  holden  to  be  an  indictable  offence 
to  disobey  an  order  of  justices  directing  a  highway  to  be  widened, 
under  the  13  Geo.  3,  c.  78.  (d)  And  it  seems  that  an  indictment 
will  lie  for  disobedience  to  an  order  of  justices  placing  out  an 
apprentice  pursuant  to  the  statute,  when  such  disobedience  is  either 
by  not  receiving,  turning  off,  or  not  providing  for  such  apprentice,  (<?) 
So  a  power  to  remove  a  pauper  being  given  to  two  justices  by  die 
13  &  14  Car.  2,  c.  12,  the  not  receiving  him  is  a  disobedience 
of  that  statute  for  which  an  indictment  will  lie.  (/^)  And,  by 
Foster,  J.,  "  In  all  cases  where  a  justice  has  power  given  him  to 
make  an  order,  and  direct  it  to  an  inferior  ministerial  officer,  and  he 
disobeys  it,  if  there  be  no  particular  remedy  prescribed,  it  is  indict- 
able." (?) 

Where  such  an  order  is  made,  any  person  mentioned  in  it,  and  re- 
quired to  act  under  it,  should,  upon  its  being  duly  served  upon  him, 
lend  his  aid  to  carry  it  into  effect  Thus  where,  upon  a  complaint 
made  by  an  excluded  member  of  a  friendly  society,  two  persons,  A. 
and  B.,  the  then  stewards  of  the  society,  were  summoned,  and 
an  order  made  by  two  justices  that  such  stewards  and  the  other 
members  of  the  society  should  forthwith  reinstate  the  complainant ; 
it  was  holden,  that  though  this  order  was  not  served  upon  A.  and  B. 


(x)  Rex  v.  Robinson,  2  Burr.  799,  800. 

(a)  Id.  ibid.    See  the  principles  upon 
which  this  decision  proceeded,  ante,  49,  et 

(b)  Rex   v.   Harris,  4  T.  R.  202.    2 
Leach,  549. 

(c)  Rex  v.  Balme,  Cowp.  650.     Rex  v. 
Fearnley,  1  T.  R.  316. 


(d)  Id.  ibid. 

(e)  Reg.  t>.  Gould,  1  Salk.  381 .  2  Nol. 
c.  33,8.  3,  p.  349. 

(/)  Rex  t>.  Davis,  1  Bott.  361,  pi.  378. 
Say.  163.  Burn's  Just.  tit.  Poor.  Sect. 
XIX, 2  L 

(g)  Burn's  Just.  ibid. 
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until  they  had  ceased  to  be  stewards,  yet  it  was  still  obligatory  upon 
them,  as  members  of  the  society,  to  attempt  to  reinstate  the  com- 
plainant ;  and  that  their  having  ceased  to  be  stewards  was  no 
justification  of  entire  neglect  on  their  part.  (A)  Lord  Ellenborough, 
C.  J.,  said,  at  the  trial,  "  The  order  is  not  confined  to  the  stewards 
alone,  but  is  made  upon  all  the  members  of  the  society  ;  and  the  de- 
fendants were  members  of  the  society  independently  of  their  being 
stewards,  and  were  bound,  as  members,  to  see  that  the  order 
was  obeyed :  or,  at  least,  to  have  taken  some  steps  for  that  purpose. 
As  members,  they  might  have  done  something;  as  stewards  indeed, 
they  might,  with  greater  facility,  have  enforced  obedience  to  the 
order ;  but  each  member  had  it  in  his  power  to  lend  some  aid  for  the 
attainment  of  that  object"  And  when  in  the  ensuing  term  a  motion 
was  made  that  a  verdict  might  be  entered  for  the  defendants,  on  the 
ground  that,  having  ceased  to  be  stewards  when  the  notice  was 
served,  they  had  not  been  guilty  of  a  criminal  default ;  the  Court 
said,  that  if  the  defendants  nad  shewn  that  they  did  everything  in 
their  power  to  restore  the  party,  in  obedience  to  the  order,  tney 
might  have  given  it  in  evidence  oy  way  of  excuse.  {%) 

So  an  indictment  lies  against  the  president  and  stewards  of 
a  friendly  society  for  disobeying  an  order  of  justices  requiring  them 
and  the  members  of  the  said  society  to  readmit  a  member,  though  it 
be  sworn  that  the  power  of  doing  so  is  not  in  the  president 
and  stewards,  but  in  a  committee.  (J) 

There  must  be  personal  service  of  an  order  on  all  persons  who  are  The  order 
charged  with  a  contempt  of  it:  and  it  was  held,  upon  demurrer,  to  should  be 
be  a  decisive  objection  to  an  indictment  for  a  disobedience  and  J^JedT7 
contempt  of  an  order  of  sessions,  that  it  charged  a  contempt  by  six 
persons  of  an  order,  which  was  only  stated  to  have  been  served 
on  four  of  them,  (k) 

The  entire  order  of  a  Court  to  pay  the  expenses  of  a  prosecution, 
under  the  7  Geo.  4,  c.  64,  s.  26,  must  be  served  on  the  treasurer  of 
the  county.  Where,  therefore,  an  order  was  made  to  pay  an 
aggregate  sum,  the  details  of  which  were  annexed,  and  the  attorney 
tore  off  the  details,  and  served  the  order  for  the  payment  of  the 
aggregate  sum  alone  on  the  treasurer;  it  was  held,  on  a  case  reserved, 
that  he  was  not  indictable  for  refusing  to  obey  the  order.  (/) 

Upon  an  indictment  for  disobeying  an  order  commanding  the 
stewards  of  a  friendly  society  to  readmit  A.  B.,  it  seems  to  be 
sufficient  to  prove  that  the  order  was  served  on  one  of  the  de- 
fendants, ana  that  the  others  when  A.  B.  applied  to  them  to 
be  readmitted  said  they  would  not,  and  did  not  care  for  the  justice's 
order,  (rn) 

It  appears  to  have  been  holden  not  to  be  necessary,  in  an  indict-  °*  ^  5ndict- 

moot. 


(*)  Rex  v.  Gash  and  another,  1  Starkie, 
41. 

(i)  Id.  ibid.  The  motion  was  also  made 
on  another  ground ;  namely,  a  defect  in  the 
jurisdiction  of  the  magistrates :  two  magis- 
trates of  the  county  of  Middlesex,  where 
the  meetings  of  the  society  were  held,  hav- 
ing made  the  order,  though  the  society  had 
been  originally  established  in  London,  and 
its  rules  enrolled  at  the  sessions  for  Lon- 
don. But  the  Court  decided  that  the  ma- 
gistrates of   Middlesex  had   jurisdiction. 


See  33  Geo.  3,  c.  64,  and  49  Geo.  3,  c. 
125  s    1 

0)  Rex  o.  Wade,  1  B.  6c  Ad.  861. 
See  this  case  as  to  what  was  a  sufficient 
filing  of  the  rules  with  the  clerk  of  the 
peace  within  the  33  Geo.  3,  c.  54,  s.  2. 

(k)  Rex  v.  Kingston  and  others,  8  East, 
41. 

(I)  Reg.  v.  Jones,  2  Moo.  C.  C.  R.  171, 
9C.  &P.  401,  S.  C. 

(m)  Rex  o.  Gilkes,  3  C.  &  P.  52.  Ab- 
bott, C.  J. 
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Legality  6f 
the  order 
cannot  be 
inquired  into 
on  the  trial  or 
on  motion 
in  arrest  of 
judgment 


Bat  want  of 

jurisdiction 

may. 


ment  against  a  public  officer  for  disobedience  of  orders,  to  aver  that 
the  orders  have  not  been  revoked;  for  the  orders,  being  stated 
to  have  been  given  by  those  who  were  empowered  by  certain 
statutes  to  give  them,  must  be  taken  to  remain  in  force  until  they 
were  revoked  or  contradicted,  (w)  But  an  indictment  for  disobeying 
an  order  of  justices  must  shew  explicitly  that  an  order  was  made ; 
and  it  is  not  sufficient  to  state  the  order  by  way  of  recital,  (o)  It  is 
said  to  be  more  safe  to  aver  that  the  defendant  was  requested 
to  comply  with  the  terms  of  the  order,  (©)  But  if  the  statement 
of  the  order  having  been  served  on  all  the  defendants  (which, 
as  has  been  before  observed,  is  a  necessary  statement)  be  omitted, 
the  want  of  such  an  allegation  will  not  be  supplied  by  averring  that 
they  were  all  requested  to  perform  the  duties  required  by  the 
order,  (a) 

On  the  trial  of  an  indictment  against  the  stewards  of  a  friendly 
society  for  disobeying  an  order  of  justices,  which  recited  that  the 
rules  of  such  society  had  been  enrolled,  such  recital  is  not  evidence 
of  that  fact,  and  it  must  be  proved  by  other  means,  in  order  to  shew 
that  the  justices  had  jurisdiction  to  make  the  order  under  the 
33  Geo.  3,  c  54,  s.  2.  (qy)  Upon  the  trial  of  such  an  indictment, 
the  Court  will  not  enter  into  the  merits  of  the  original  case,  nor  will 
they  hear  objections  to  the  order  which  do  not  appear  upon  the  face 
of  it  (r)  Upon  the  trial,  therefore,  of  such  an  indictment  it  is  no 
defence  that  the  party  ordered  to  be  readmitted  was  ineligible  to  be  a 
member  of  the  society,  as  that  was  matter  of  defence  before  the  jus- 
tices. (*)  So  on  a  motion  to  arrest  the  judgment  upon  an  indictment  for 
disobeying  an  order  ofjustices  for  the  payment  of  a  fine  upon  a  convic- 
tion, the  Court  of  Banff's  Bench  refused  to  hear  any  objections 
to  the  conviction  which  aid  not  appear  upon  the  face  of  it  (t)  But 
if  it  appear  on  the  face  of  the  order  that  the  justices  had  no  jurisdic- 
tion to  make  it,  the  defendant  should  be  acquitted,  without  being 
left  to  bring  a  writ  of  error,  though  the  want  of  jurisdiction  be 
apparent  on  the  face  of  the  indictment.  Where,  therefore,  certain 
justices  acting  under  the  Building  Act  (14  Geo.  3,  c.  78)  had  made 
an  order  that  a  building  should  be  removed,  as  an  encroachment  on 
a  highway,  but  the  building  was  not  stated  in  the  order  to  extend 
beyond  the  general  line  of  the  houses  so  as  to  be  contrary  to  the 
provisions  of  the  act,  it  was  held,  upon  an  indictment  for  disobeying 
such  order,  that  the  defendant  should  be  acquitted,  although  the  ob- 
jection appeared  upon  the  record,  (u) 

Where  an  indictment  stated  that  M.  had  been  expelled  from 
a  friendly  society,  and  had  been  deprived  of  certain  relief  from  it,  to 
which  he  was  entitled,  and  that  finding  himself  aggrieved  thereby, 
he  made  complaint  thereof  to  two  justices,  and  deposed  before  them 


(»)  Rex  v.  Holland,  5  T.  R.  607, 
624,  a  case  of  an  indictment  against  the 
defendant  for  malversations  in  office  while 
he  was  one  of  the  council  at  Madras. 

(o)  Rex  o.  Crowhurst,  2  Lord  Raym. 
1363. 

(p)  2  Chit  Crim.  L.  279,  note  (9)  ci- 
ting 1  T.  R.  316,  which  is  the  case  of  Rex 
v.  Fearnley,  where  an  objection  was  taken 
to  an  indictment  that  it  did  not  contain 
such  statement ;  but  the  Court  did  not  find 
it  necessary  to  give  any  opinion  upon  the 


point 

(c)  Rex  v.  Kingston,  8  East,  41,  53. 

(90)  Rex  v.  Gilkes,  8  B.  &  C.  439. 

(r )  Rex  v.  Mitton,  3  Esp.  R.  200,  S.  C. 
Cald.  536. 

(«)  Rex  o.  Gilkes,  3  C.  &  P.  52.  Ab- 
bott, C.  J. 

(t)  Rex  v.  Mitton,  3  Esp.  R.  200,  in 
the  note. 

(u)  Rex  v.  Hollis,  2  Star.  N.  P.  C. 
536.    Abbott,  C.  J. 
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to  the  truth  of  the  said  complaint,  and  that  the  justices  ordered  that 
he  should  be  continued  a  member  of  the  society,  and  that  the 
stewards  of  the  society  unlawfully  refused  so  to  continue  him  as  a 
member  of  the  society,  and  the  order  when  produced,  recited  only  a 
complaint  that  the  stewards  had  refused  to  pay  him  the  relief, 
but  coutained  an  order  to  pay  the  relief  and  also  that  he  should 
be  continued  a  member  of  the  society ;  it  was  held  that  the  defend- 
ants were  entitled  to  be  acquitted;  first,  because  the  allegations 
of  the  indictment  were  not  proved,  as  the  defendants  were  only 
summoned  to  answer  one  ground  of  complaint  and  not  two ;  and, 
secondly,  because  the  adjudication  to  continue  M.  as  a  member 
of  the  society  was  bad,  for  the  33  Geo.  8,  c.  54,  s.  15,  confines  the 
jurisdiction  of  justices  to  the  subject  matter  of  the  complaint  (v) 

Before  this  subject  is  concluded,  it  may  be  proper,  shortly,  to  33  Geo.  3, 
notice  the  33  Geo.  3,  c  55,  8.  1,  which  gives  power  to  justices  of  c:65»8-  ,» 
the  peace  assembled  at  any  special  or  petty  sessions,  upon  complaint  to  justices?" 
upon  oath  of  any  neglect  of  duty,  or  of  any  disobedience  of  any  law-  fine  constables, 
ful  warrant,  or  order  of  any  justice  or  justices  of  the  peace,  by  any  Jf^Sf 'JSf6* 
constable,  overseer  of  the  poor,  or  other  peace  or  parish  officer,  (such  disobedience 
constable,  &a,  having  been  duly  summoned)  to  impose,  upon  con-  to  orders  of 
viction,  any  reasonable  fine  or  fines,  not  exceeding  forty  shillings;  J*8*00"* 
and,  by  warrant  under  the  hands  and  seals  of  any  two  or  more  of 
such  justices  so  assembled,  to  direct  the  fines  to  be  levied  by  dis- 
tress and  sale  of  the  offender's  goods.     And  it  is  provided,  that  any 
person  aggrieved  by  such  fine,  warrant,  &c,  may  appeal  to  the  next 
quarter  sessions ;  giving,  at  least,  ten  days'  notice. 

(t>)  Rex  e.  Soper,  3B.&C,  857. 
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CHAPTER  THE  THIRTY-SECOND. 


OF  E8CAPE8. 


An  escape  is,  where  one  who  is  arrested  gains  his  liberty  before 
he  is  delivered  by  the  course  of  the  law.  (a)    And  it  may  be  by  the 

J>arty  himself;  either  without  force  before  he  is  put  in  hold,  or  with 
brce  after  he  is  restrained  of  his  liberty ;  or  it  may  be  by  others ; 
and  this  also  either  without  force,  by  their  permission  or  negligence, 
or  with  force,  by  the  rescuing  of  tne  party  from  custody.     Where 
the  liberation  of  the  party  is  effected  either  by  himself  or  others, 
without  force,  it  is  more  properly  called  an  escape ;  where  it  is  effect- 
ed by  the  party  himself  with  force,  it  is  c&\\ed  prison-breaking ;  and 
where  it  is  effected  by  others,  with  force,  it  is  commonly  called  a 
rescue,  (b)     In  the  present  chapter  it  is  proposed  to  consider  of 
those  acts  without  force,  which  more  properly  come  under  the  tide 
of  escape. 
Of  an  escape         There  is  little  worthy  of  remark  in  the  books  respecting  an  escape 
by  the  party       effected  by  the  party  himself,  without  force :  but  the  general  prin- 
mte  '  ciple  appears  to  be,  that,  as  all  persons  are  bound  to  submit  them- 

selves to  the  judgment  of  the  law,  and  to  be  ready  to  be  justified  by 
it,  those  who,  declining  to  undergo  a  legal  imprisonment  when  ar- 
rested on  criminal  process,  free  themselves  from  it  by  any  artifice, 
and  elude  the  vigilance  of  their  keepers,  before  they  are  put  in  hold, 
are  guilty  of  an  offence  in  the  nature  of  a  high  contempt,  and  pu- 
nishable by  fine  and  imprisonment  (c)  And  it  is  also  criminal  in  a 
Srisoner  to  escape  from  lawful  confinement,  though  no  force  or  arti- 
ce  be  used  on  his  part  to  effect  such  purpose.  Thus,  if  a  prisoner 
go  out  of  his  prison  without  any  obstruction,  the  doors  being  opened 
by  the  consent  or  negligence  of  the  gaoler,  or  if  he  escape  in  any 
other  manner,  without  using  any  kind  of  force  or  violence,  he  will 
be  guilty  of  a  misdemeanor ;  and  if  his  prison  be  broken  by  others, 
without  his  procurement  or  consent,  and  he  escape  through  the 
breach  so  made,  he  may  be  indicted  for  the  escape,  (d) 
Evidence.  It  was  decided,  upon  an  indictment  for  an  escape  from  the  House 

of  Correction,  after  conviction  for  a  capital  offence  and  conditional 
pardon,  that  a  certificate  from  the  officer  of  the  former  conviction 
was  not  evidence,  as  in  the  case  of  being  at  large  after  sentence  of 
transportation.     The  indictment  was  for  an  escape  from  the  House 

(a)   Terms  de  la  Ley.  Com.  129. 

(6)  1  Hale,  590.   2  Hawk.  P.  C.  c.  17,  (rf)  1   Hale,  611.     2   Inst.   589,  590. 

18,19,20,21.  Summ.   108.    Staund.   P.  C.  30,  31.     2 

(c)  2  Hawk.  P.  C.  c.  17,  g.  5.    4  Blac.  Hawk.  P.  C.  c.  18,  s.  9,  10. 
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of  Correction  after  a  pardon,  upon  condition  of  being  there  for  one 
year ;  the  certificate  of  the  clerk  of  assize  was  produced  in  evidence : 
but,  upon  a  case  reserved,  the  judges  were  of  opinion  that  the  certi- 
ficate was  no  evidence,  there  being  no  act  which  made  it  evidence, 
and  that  the  conviction  was  wrong,  (e)     But  the  4  Geo.  4,  c.  64,  s.  Certificate  of 
44,  to  the  intent  that  prosecutions  for  escapes,  breaches  of  prison,  conviction 
and  rescues,  may  be  carried  on  with  as  little  trouble  and  expense  as  eyl  ence* 
possible,  enacts,  (amongstother  things)  that  in  case  of  any  prosecution 
for  any  escape,  attempt  to  escape,  breach  of  prison  or  rescue,  either 
against  the  offender  escaping  or  attempting  to  escape,  or  having 
broken  prison,  or  having  been  rescued,  or  against  any  other  person 
or  persons  concerned  therein,  or  aiding,  abetting,  or  assisting  the 
same,  a  certificate  given  by  the  clerk  of  assize,  or  other  clerk  of  the 
Court  in  which  such  offender  shall  have  been  convicted,  shall,  to- 

§  ether  with  due  proof  of  the  identity  of  the  person,  be  sufficient  evi- 
ence  to  the  Court  and  jury  of  the  nature  and  feet  of  the  conviction, 
and  of  the  species  and  period  of  confinement  to  which  such  person 
was  sentenced.  With  respect  to  the  form  of  such  a  certificate,  a 
case  decided  upon  the  56  Geo.  3,  c.  27,  s.  8,  [now  repealed]  may 
be  mentioned,  in  which  it  was  decided  that  the  certificate  of  a  former 
conviction,  authorized  by  that  statute,  should  set  forth  the  effect  and 
substance  of  the  conviction;  and  that  stating  it  to  have  been  for 
felony  only  was  insufficient  The  prisoner  was  indicted  for  being  at 
large  after  a  sentence  of  transportation  for  seven  years :  the  indict- 
ment only  stated  that  he  had  been  convicted  of  felony,  without  spe- 
cifying the  nature  of  that  felony ;  and  the  certificate  to  prove  the 
former  conviction  was  in  the  same  form.  Upon  the  point  being 
saved,  the  judges  thought  this  case  decided  by  a  former  case  of 
Rex  v.  SutcUffe,  and  the  prisoner  was  remitted  to  his  original  sen- 
tence. (/) 

It  may  be  here  mentioned  that,  by  the  44  Geo.  3,  c.  92,  s.  3,  Persons  es- 
offenders,  against  whom  any  warrant  shall  be  issued,  escaping  from  wing  from 
Ireland  into  England  or  Scotland,  may  be  apprehended  oy  an  in-  ^reiandjor 
dorsed  warrant,  and  conveyed  to  Ireland :  the  fourth  section  makes  from  Ireland  to 
the  same  provision  as  to  offendera  escaping  from  England  or  Scot-  Great  Britain, 
land  into  Ireland,  being  apprehended  and  conveyed  back  again  to  J^JJRJS" 
England  or  Scotland  (g)  brought  back 

Escapes  effected,  or,  perhaps  more  properly,  suffered  by  others  »g*to- 
than  the  party  himself,  without  force,  by  permission  or  negligence, 
may  be  either,  L  by  officers ;  or,  IL  by  private  persons. 

(•)  Rex  v.  Smith,  East.  T.  1788.    MS.  (s)  And  see  as  to  the  apprehension  of 

Bayley,  J.  persons  escaping  from  England  into  Scot- 

(/)  Rex  v.  Watson,  Mich.  T.  1821.  land,  and  from  Scotland  into  England,  13 
MS.  Bayley,  J.,  and  Ross.  &  Ry.  468.  Geo.  3,  c.  31.  And  as  to  the  admitting 
The  56  Geo.  3,  c  27,  s.  3,  authorised  a  persons  apprehended  in  England,  Scotland, 
certificate  containing  the  effect  and  sub-  and  Ireland,  respectively,  to  bail,  for  bail- 
stance  only,  omitting  the  formal  part,  of  able  offences,  see  45  Geo.  3,  c  92,  and  54 
every  indictment,  conviction,  &c.  Geo.  3,  c.  186. 
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SECT.  L 


The  escape 
must  be  after 
an  actual 
arrest 


And  the  arrest 
and  imprison- 
ment must  be 
justifiable. 


The  imprison- 
ment must  be 
for  a  criminal 
matter,  and 
continuing  at 
the  time  of 
the  escape. 


Of  Escapes  suffered  by  Officers. 

An  escape  of  this  kind  must  be  from  a  justifiable  imprisonment  for 
a  criminal  matter,  after  an  actual  arrest 

As  there  must  be  an  actual  arrest,  it  has  been  holden,  that  if  an 
officer,  having  a  warrant  to  arrest  a  man,  see  him  shut  up  in  a 
house,  and  challenge  him  as  his  prisoner,  but  never  actually  have 
him  in  his  custody,  and  the  party  get  free,  the  officer  cannot  be 
charged  with  an  escape,  (A) 

The  arrest  and  imprisonment  must  be  justifiable ;  for,  if  a  party 
be  arrested  for  a  supposed  crime,  where  no  such  crime  was  com- 
mitted, and  the  party  neither  indicted  nor  appealed,  or  for  such  a 
slight  suspicion  of  an  actual  crime  and  by  such  an  irregular  mitti- 
mus as  will  neither  justify  the  arrest  nor  imprisonment,  the  officer 
is  not  guilty  of  an  escape  by  suffering  the  prisoner  to  go  at  large.  (i) 
But  it  seems  that  if  a  warrant  of  commitment  plainly  and  expressly 
charge  the  party  with  treason  or  felony,  though  it  be  not  strictly 
formal,  the  gaoler,  suffering  an  escape,  is  punishable;  and  that 
where  commitments  are  good  in  substance,  the  gaoler  is  as  much 
bound  to  observe  them  as  if  they  were  made  ever  so  exactly,  (j) 
It  is  stated  as  a  good  general  rule  upon  this  subject  that,  whenever 
an  imprisonment  is  so  far  irregular  that  it  will  be  no  offence  in  the 
prisoner  to  break  from  it  by  force,  it  can  be  no  offence  in  the  officer 
to  suffer  him  to  escape,  (k) 

The  imprisonment  must  not  only  be  justifiable,  but  also  for  some 
criminal  matter.  But  the  escape  of  one  committed  for  petit  lar- 
ceny (Z)  only  was  criminal ;  and  it  seems  most  agreeable  to  the  ge- 
neral reason  of  the  law  that  the  escape  of  a  person  committed  for 
any  other  crime  whatsoever  should  also  be  criminal,  (m)  The  im- 
prisonment must  also  be  continuing  at  the  time  of  the  escape ;  and 
its  continuance  must  be  grounded  on  that  satisfaction  which  the  pub- 
lic justice  demands  for  the  crime  committed.  So  that  if  a  prisoner 
be  acquitted,  and  detained  only  for  his  fees,  it  will  not  be  criminal 
to  suffer  him  to  escape,  though  the  judgment  were  that  he  should 
be  discharged,  "  paying  his  fees ;"  he  being  in  such  case  detained 
only  as  a  debtor :  but  if  a  person,  convicted  of  a  crime,  be  con- 
demned to  imprisonment  for  a  certain  time,  and  also  "  until  he 
pays  his  fees,"  it  is  said,  that  perhaps  an  escape  of  such  person, 
after  the  time  of  his  imprisonment  is  elapsed,  without  paying  his 
fees,  may  be  criminal ;  as  it  was  part  of  the  punishment  that  the  im- 
prisonment should  be  continued  till  the  fees  should  be  paid.  (») 


(A)  2  Hawk.  P.  C.  c.  19,8.  1. 

(0  Id.  ibid.  s.  2. 
(fl  2  Hawk.  P.  C.  c.  19,  s.  24.     A  com- 
mitment to  a  prison,  and  not  to  a  person, 
was  held  good   in  Rex  v.  Fell,  1   Lord 
Raym.  424. 

(k)  Id.  ibid.  s.  2.    And  see  post,  chap, 
xxxiii. 

(0  The  distinction  between  grand  and 
petit  larceny  was  abolished  by  the  7  &  8 


c.   19,  s.  3.     1 


Geo.  4,  c.  29,  s.  2. 

(m)  2  Hawk.    P.  C. 
Hale,  592. 

(n)  2  Hawk.  P.  C.  c.  19,  s.  4.  This 
seems  to  be  a  good  reason :  but  Haw- 
kins says  that  it  is  to  be  intended  only 
where  the  fees  are  due  to  others  as  well  as 
to  the  gaoler ;  for,  otherwise,  the  gaoler 
would  be  the  only  sufferer  by  the  escape ; 
and  that  it  would  be  hard  to  punish  him  for 
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The  next  important  inquiry  upon  this  subject  will  be,  whether  Escapes  may 
the  escape  be  voluntary  or  negligent,  as  the  former  is  an  offence  |j  ™  jES 
of  a  much  more  serious  nature  than  that  which  may  have  been  com- 
mitted by  negligence. 

Whenever  an  officer,  having  the  custody  of  a  prisoner  charged  Of  voluntary 
with,  and  guilty  o£  a  capital  onence,  knowingly  gives  him  his  liberty  6iC*P6-- 
with  an  intent  to  save  nim  either  from  his  trial  or  execution,  such 
officer  is  guilty  of  a  voluntary  escape ;  and  thereby  involved  in  the 

Suilt  of  the  same  crime  of  which  the  prisoner  is  guilty,  and  for  which 
e  was  in  custody,  (o)  Hawkins  says,  that  it  seems  to  be  the  opinion 
of  Sir  Matthew  Hale,  (p)  that  in  some  cases  an  officer  may  be  ad- 
judged guilty  of  a  voluntary  escape  who  had  no  such  intent  to  save 
the  prisoner,  but  meant  only  to  give  him  a  liberty  which,  by  law,  he 
had  no  colour  of  right  to  give ;  as  if  a  gaoler  should  bail  a  prisoner 
who  is  not  bailable :  but  he  withholds  his  assent  to  that  opinion,  on 
the  grounds  that  it  is  not  sufficiently  supported  by  authorities,  and 
does  not  seem  to  accord  with  the  purview  of  the  5  Edw.  3,  c.  8, 
relating  to  the  improper  bailing  of  persons  by  the  marshals  of  the 
King's  Bench,  (q)     He  says  also,  that  it  seems  to  be  agreed  that  a 

Eerson  who  has  power  to  bail  is  guilty  only  of  a  negligent  escape,  by 
ailing  one  who  is  not  bailable ;  and  that  there  are  some  cases  where- 
in an  officer  seems  to  have  been  found  to  have  knowingly  given  his 
prisoner  more  liberty  than  he  ought  to  have  had  (as  by  allowing  him 
to  go  out  of  prison  on  a  promise  to  return;  or  to  go  amongst  his 
friends,  to  find  some  who  would  warrant  goods  to  be  his  own  which 
he  is  suspected  to  have  stolen)  and  yet  seems  to  have  been  only  ad- 
judged guilty  of  a  negligent  escape,  (r)  And  he  concludes  by  say- 
ing, that  if,  in  these  cases,  the  officer  were  only  guilty  of  a  negligent 
escape,  in  suffering  the  prisoner  to  go  out  of  the  limits  of  the  prison, 
without  any  security  for  his  return,  he  could  not  have  been  guilty  in 
a  higher  degree  if  he  had  taken  bail  for  his  return ;  and  mat  from 
thence  it  seems  reasonable  to  infer  that  it  cannot  be,  in  all  cases,  a 

general  rule  that  an  officer  is  guilty  of  a  voluntary  escape  by  bailing 
is  prisoner,  whom  he  has  no  power  to  bail,  but  that  the  judgment 
to  be  made  of  all  offences  of  this  kind  must  depend  upon  the  cir- 
cumstances of  the  case :  such  as  the  heinousness  of  the  crime  with 
which  the  prisoner  is  charged,  the  notoriety  of  his  guilt,  the  im- 
probability of  his  returning  to  render  himself  to  justice,  the  inten- 
tion of  the  officer,  and  the  motives  on  which  he  acted.  (*) 

It  appears  to  have  been  holden,  that  it  is  an  escape  in  a  con- 
stable to  discharge  a  person  committed  to  his  custody  by  a  watch- 
man as  a  loose  and  disorderly  woman,  and  a  street-walker,  although 
no  positive  charge  was  made,  (t) 

A  negligent  escape  is  where  the  party  arrested  or  imprisoned  Of  negligent 
escapes  against  the  will  of  him  that  arrests  or  imprisons  him,  and  ***&*- 
is  not  freshly  pursued  and  taken  again    before  he  has  been  lost 

suffering  an  injury  to  himself  only  in  the  soner  was  only  accused  of  larceny,  and  that 
non-payment  of  a  debt  in  his  power  to  re-  it  does  not  appear  whether  he  were  bail- 
lease,  able  or  not;  and  that,  gene* ally,  the  old 

(o)  Staund.  P.  C.  33.    2  Hawk.  P.  C.  cases  concerning  this  subject  are  so  very 

c.  19,s.  10.    4  Blac.  Com.  129.  briefly  reported  that  it  is  very  difficult  to 

(p)  Sum.  113,  1  Hale,  596,  597.  make  an  exact  state  of  the  matter  from 

(?)  Pott,  424.  them. 

(r)  Hawkins  says,  however,  that  it  must  (#)  2  Hawk.  P.  C.  c.  19,  s.  10. 

be  confessed  that,  in  these  cases,  the  pri-  (Y)  Rex  v.  Bootie,  2  Burr.  864. 
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sight  of.  (u)  And,  from  the  instances  of  this  offence  mentioned  in 
.the  books,  it  seems  that  where  a  party  so  escapes  the  law  will  pre- 
sume negligence  in  the  officer.  Thus,  if  a  person  in  custody  on  a 
charge  of  larceny  suddenly,  and  without  the  assent  of  the  con- 
stable, kill,  hang,  or  drown  himself,  this  is  considered  as  a  negli- 
gent escape  in  the  constable,  (v)  And  if  a  prisoner  charged  with 
felony  break  a  gaol,  it  is  said  that  this  seems  to  be  a  negligent 
escape ;  because  there  wanted  either  the  due  strength  in  the  gaol 
that  should  have  secured  him,  or  the  due  vigilance  in  the  gaoler  or 
his  officers  that  should  have  prevented  it.  (w)  But  it  is  submitted 
that  it  would  be  competent  to  a  person  charged  with  a  negligent 
escape  under  such  circumstances  to  shew  in  his  defence  that  all 
due  vigilance  was  used,  and  that  the  gaol  was  so  constructed  as  to 
have  been  considered  by  persons  of  competent  judgment  a  place  of 
perfect  security.  Undoubtedly  an  escape  happening  from  defects 
in  these  particulars  would  come  within  the  principle  of  guilty  neg- 
ligence in  those  concerned  in  the  proper  custody  of  the  criminal; 
and  neglect  in  not  keeping  gaols  in  a  proper  state  of  repair,  by 
those  who  are  liable  to  the  burthen  of  repairing  them,  appears  in 
many  instances  to  have  been  treated  as  an  indictable  offence,  tend- 
ing to  the  great  hindrance  and  obstruction  of  justice,  (x) 

A  person  who  has  power  to  bail  is  guilty  only  of  a  negligent 
escape  by  bailing  one  who  is  not  bailable.  Thus  if  a  justice  of 
peace  bails  a  person  not  bailable  by  law,  it  excuses  the  gaoler,  and 
is  not  felony  m  the  justice ;  but  a  negligent  escape,  for  which  he 
is  finable  at  common  law,  and  by  the  justices  of  gaol  delivery,  (y) 
It  is  laid  down  as  clear  law,  that  whoever  de  fa&to  occupies  the 
office  of  gaoler  is  liable  to  answer  for  a  negligent  escape,  and  that 
it  is  in  no  way  material  whether  or  not  his  title  to  the  office  be 
legal,  (z)  But  it  seems  that  an  indictment  for  a  negligent  escape 
will  only  lie  against  those  officers  upon  whom  the  law  casts  tne 
obligation  of  safe  custody,  and  will  not  lie  against  the  mere  ser- 
vants of  such  officer.  Thus,  where  the  indictment  was  against  one 
of  the  yeoman  wardens  of  the  Tower  and  the  gentleman  gaoler,  for 
permitting  Colonel  Parker,  who  was  committed  for  high  treason, 
to  escape,  it  appeared  that  the  constable  of  the  Tower  had  com- 
mitted the  colonel  to  their  special  care :  but  the  Court  held  that 


(«)  Dalt  c.  159.  Burn's  Just.  tit.  Es- 
cape IV. 

(v)  Dalt.  c.  159. 

(w)  ]  Hale,  600,  where  it  is  said  that 
"  therefore  it  is  lawful  for  the  gaoler  to 
hamper  them  with  irons,  to  prevent  their 
escape."  But  see  the  note  (a)  ibid.,  where 
it  is  said  that  this  liberty  can  only  be 
intended  where  the  officer  has  just  reason 
to  fear  an  escape,  as  where  the  prisoner  is 
unruly,  or  makes  any  attempt  for  that  pur- 
pose ;  but  that  otherwise,  notwithstanding 
the  common  practice  of  gaolers,  it  seems 
altogether  unwarrantable,  and  contrary  to 
the  mildness  and  humanity  of  the  lawn  of 
England,  by  which  gaolers  are  forbid  to 
put  their  prisoners  to  any  pain  or  torment ; 
Co.  P.  C.  34,  35.  Custodet  gaolarum 
panam  sibi  commissi*  non  augeant,  nee  eoe 
torqueant  vel  redimant,  *ed  omni  sevitid 
remold   pittateque    adhibitd  judicia   debite 


exequantur.  Flet  Lib.  1,  cap.  26.  And 
the  Mirror  of  Justices,  ch.  5,  s.  1,  n.  54, 
says  that  it  is  an  abuse  that  prisoners  should 
be  charged  with  irons,  or  put  to  any  pain, 
before  they  be  attainted  of  felony:  and 
Lord  Coke,  in  his  comment  on  the  statute 
of  Westm.  2,  c.  1 1 ,  is  express,  that  by  the 
common  law  it  might  not  be  done.  2  Inst. 
381. 

(x)  See  the  precedents  of  indictments 
for  this  offence,  4  Wentw.  363,  Cro.  Circ. 
Comp.  189.  Cro.  Circ.  Ass.  398.  3  Chit 
Crim.  L.  668,  669. 

(y)  At  common  law,  according  to  25 
Edw.  3,  39,  (in  the  last  edition  of  the  year 
books  roispaged  25  Ed.  3,  82  a.)  ana  by 
the  justices  of  gaol  delivery,  by  the  1  &  2 
Ph.  &  M.  c.  13.  See  1  Hale,  596,  and 
as  to  escapes  by  admitting  to  bail  or  to 
improper  liberty,  ante,  419. 

(s)2  Hawk.  P.  C.  c.  19,8.28. 
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the  defendants  were  not  such  officers  as  the  law  took  notice  of,  and 
therefore  could  not  be  guilty  of  a  negligent  escape ;  and  they  were 
acquitted,  (a)  And  upon  the  same  principle  another  wardour  of 
the  Tower  appears  also  to  have  been  acquitted  of  a  negligent 
escape,  (b)  It  appears,  however,  that  a  sheriff  is  as  much  liable 
to  answer  for  an  escape  suffered  by  his  bailiff  as  if  he  had  actually 
suffered  it  himself;  that  the  Court  may  charge  either  the  sheriff  or 
bailiff  for  such  an  escape ;  and  that,  if  a  deputy  gaoler  be  not  suf- 
ficient to  answer  for  a  negligent  escape,  his  principal  must  answer 
for  him.  (c) 

The  difference  between  a  voluntary  and  negligent  escape  will  Of  retaking  a 
also  require  to  be  attended  to  in  considering  the  effect  of  the  re-  Pnsoner* 
taking  of  a  prisoner  after  he  has  been  suffered  to  escape. 

When  an  officer  has  voluntarily  suffered  a  prisoner  to  escape,  Afteravolun- 
it  is  said  that  he  can  no  more  justify  the  re-taking  him  than  if  he  tarv  e8C*pe- 
had  never  had  him  in  custody  before  ;  because,  by  his  own  free 
consent,  he  hath  admitted  that  he  hath  nothing  to  do  with  him : 
but  if  the  party  return,  and  put  himself  again  under  the  custody  of 
the  officer,  it  seems  that  it  may  probably  be  argued  that  the  officer 
may  lawfully  detain  him,  and  bring  him  before  a  justice  in  pur- 
suance of  the  warrant  (d) 

It  seems  to  be  clearly  agreed  by  all  the  books,  that  an  officer  After  a  negli- 
making  fresh  pursuit  after  a  prisoner,  who  has  escaped  through  his  gent  escape. 
negligence,  may  retake  him  at  any  time  afterwards,  whether  he  find 
him  in  the  same,  or  a  different  county :  and  it  is  said  generally  in 
some  books,  that  an  officer,  who  has  negligently  suffered  a  prisoner 
to  escape,  may  retake  him,  wherever  he  finds  him,  without  men- 
tioning any  fresh  pursuit ;  and,  indeed,  since  the  liberty  gained  by 
the  prisoner  is  wholly  owing  to  his  own  wrong,  there  seems  to  be 
no  reason  why  he  should  have  any  manner  of  advantage  from  it  (e) 
If  the  officer  pursue  a  prisoner,  who  flies  from  him,  so  closely  as 
to  retake  him  without  losing  sight  of  him,  the  law  regards  the  pri- 
soner as  being  so  much  in  his  power  all  the  time  as  not  to  adjudge 
such  flight  to  amount  to  an  escape :  but  if  the  officer  once  lose 
sight  of  the  prisoner,  it  seems  to  be  the  better  opinion  that  he  will 
be  guilty  of  a  negligent  escape,  though  he  should  retake  him  im- 
mediately afterwards.  (/)  And  if  he  has  been  fined  for  the  offence 
it  is  clear  that  he  will  not  avoid  the  judgment  of  his  fine  by  re- 
taking the  prisoner,  (g)  And  it  is  also  clear  that  he  cannot  excuse 
himself  by  killing  a  prisoner  in  the  pursuit,  though  he  could  not 
possibly  retake  him ;  but  must,  in  such  case,  be  content  to  submit 
to  such  fine  as  his  negligence  shall  appear  to  deserve,  (A) 

The  proceedings  against  persons  charged  with  having  suffered  Proceedings 
escapes  must  in  general  be  by  presentment  or  indictment,  or  they  ^en^Sdict- 
may  be  by  information,  (i )  ment,  or 

(a)  Rex  v.  Hill  and  Dod,  Old  Bailey,  (<*)  2  Hawk.  P.  C.  c.  19,  s.  12,  c  13, 
Jan.  1694.    Burn's  Just.  tit.  Escape,  III.        s.    9.    Dalt   c   169.     Burn's  Just.   tit.     « 

(b)  Rex  v.  Rich,  Old  Bailey,  Jan.  1694,      Escape, 

MS.  Bayley,  J.  («)  2  Hawk.  P.  C.  c.  19,  s.  12. 

(c)  2  Hawk.  P.  C.  c.  19,  s.  29,  and  Rex  (/)  Staundf.  P.  C.  33.    1  Hale,  602. 
v.  Fell,  1  Lord  Raym.  424.     2  Salk.  272.  2  Hawk.  P.  C.  c.  19,  s.  6,  13. 
Hawkins  says,  "  But  if  the  gaoler  who  O)  2  Hawk.  P.  C.  c.  19,  s.  12,  13. 
suffers  an  escape  have  an  estate  for  life  or  (A)  Staundf.  P.  C.  33.    1  Hawk.  P.  C. 
years  in  the  office,  I  do  not  find  it  agreed  c.  28,  s.   11,  12.    2  Hawk.  P.  C.  c.  19, 
now  far  he   in  reversion  is  liable  to  be  s.  6,  13. 

punished.  '  (0  Rex  v.  The  Gaoler  of  Shrewsbury, 
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But  where  persons  present  in  a  Court  of  record  are  committed  to 
prison  by  such  Court,  the  keeper  of  the  gaol,  as  he  is  bound  to  have 
them  always  ready  to  produce  when  called  for,  if  he  fail  to  pro- 
duce them,  will  be  adjuaged  guilty  of  an  escape,  without  further 
inquiry;  unless  he  have  some  reasonable  matter  to  allege  in  his 
excuse ;  as  that  the  prison  was  set  on  fire,  or  broken  open  by  ene- 
mies, &a,  for  he  will  be  concluded  by  the  record  of  the  commit- 
ment from  denying  that  the  prisoners  were  in  his  custody,  (j) 
And  some  have  holden,  (k)  that  if  a  gaoler  say  nothing  in  excuse 
of  such  an  escape,  it  shall  be  adjuaged  voluntary :  but  it  seems 
difficult  to  maintain  that  where  it  stands  indifferent  whether  an 
escape  be  negligent  or  voluntary,  it  ought  to  be  adjudged  a  crime 
of  so  high  a  nature,  without  a  previous  trial.  (/)  With  respect  to 
other  prisoners  not  committed  in  such  manner,  but  in  the  custody 
of  a  gaoler  or  other  person  by  any  other  means  whatsoever,  it  seems 
to  be  agreed  that  the  person  who  had  them  in  custody  is  in  no  case 

Sunishable  for  an  escape,  until  it  be  presented,  (m)  But  it  is  laid 
own  as  a  rule,  that  though,  where  an  escape  is  fmeable,  the  pre- 
sentment of  it  is  traversable ;  yet  that  where  the  offence  is  amer- 
ciable  only,  there  the  presentment  is  of  itself  conclusive;  such 
amerciaments  being  reckoned  amongst  those  minima  de  quibus  non 
curat  lex :  (»)  and  this  distinction  is  said  to  be  well  warranted  by 
the  old  books,  (o) 

It  should  be  observed,  that  it  is  laid  down  in  the  books,  that  a 
person  who  has  suffered  another  to  escape  cannot  be  arraigned  for 
such  escape  as  for  felony,  until  the  principal  be  attainted ;  on  the 
ground  that  he  is  only  punishable  in  this  degree  as  an  accessory 
to  the  felony,  and  that  the  general  rule  is,  that  no  accessory  ought 
to  be  tried  until  the  principal  be  attainted  ;(p)  but  that  he  may  be 
indicted  and  tried  for  a  misprision  before  any  attainder  of  the  prin- 
cipal offender ;  for,  whether  such  offender  were  guilty  or  innocent, 
it  was  a  high  contempt  to  suffer  him  to  escape.  If,  however,  the 
commitment  were  for  high  treason,  and  the  person  committed  ac- 
tually guilty  of  it,  it  is  said  that  the  escape  is  immediately  punish- 
able as  high  treason  also,  whether  the  party  escaping  be  ever  con- 
victed of  such  crime  or  not ;  and  the  reason  given  is,  that  there 
are  no  accessories  in  high  treason,  (q) 

Every  indictment  for  an  escape,  whether  negligent  or  voluntary, 
must  expressly  shew  that  the  party  was  actually  in  the  defendant's 
custody  for  some  crime,  or  upon  some  commitment  upon  sus- 
picion ;  (r)  and  judgment  was  arrested  upon  an  indictment  which 
stated    that  the  prisoner  was   in   the   defendant's   custody,   and 


1  8tr.  532,  where  the  court  refused  to 
grant  an  attachment  against  the  gaoler  for 
a  voluntary  escape  of  one  in  execution  for 
obstructing  an  excise  officer  in  the  execu- 
tion of  his  office,  but  ordered  him  to  shew 
cause  why  there  should  not  be  an  informa- 
tion. 

(j)  2  Hawk.  P.  C.  c.  19,  s.  15. 

(*)  Staundf.  P.  C.  34.  1  Hale,  599, 
603. 

(1)  2  Hawk.  P.  C.  c.  19,  s.  15. 

(m)  Id.  ibid.  s.  16. 

(«)  Staundf.  P.  C.  c.  32,  p.  36. 

(o)  2  Hawk.  P.  C.  c.  19,  s.  21,  and  see 


pottt  425,  as  to  escapes  fineable  or  atner- 
ciable. 

(/>)  See  a$Ue9  38,  et  $eq.  In  Cro.  Circ  Ass. 
338,  is  an  indictment  as  for  a  misdemeanor 
against  a  gaoler,  for  wilfully  permitting  a 
prisoner  to  escape  who  was  under  sentence 
of  imprisonment  for  the  term  of  six  months, 
after  a  conviction  of  grand  larceny  :  but  it 
seems  that  it  ought  to  have  been  laid  as  a 
felony.  See  2  Starkie,  Crim.  Plead.  600, 
note  (5),  referring  to  Bex  v.  Burridge, 
3  P.  Wms.  497. 

(</)  2  Hawk.  P.  C.  c.  19,  s.  26. 

(r)  id.  ibid.  s.  1 4. 
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charged  with  a  certain  crime,  but  did  not  state  that  he  was  com- 
mitted for  that  crime;  for  a  person  in  custody  may  be  charged 
with  a  crime,  and  yet  not  be  in  custody  by  reason  of  such  charge,  (s) 
But  where  a  person  was  committed  to  the  custody  of  a  constable 
by  a  watchman,  as  a  loose  and  disorderly  woman  and  a  street- 
walker, it  was  holden,  upon  an  indictment  against  the  constable 
for  discharging  her,  that  by  an  allegation  of  his  being  charged 
with  her,  "so  being  such  loose,  &c  it  was  sufficiently  averred 
that  he  was  charged  with  her  "  as  such  loose,  &c. ;"  and  it  was  also 
holden  not  to  be  necessary  to  aver  that  the  defendant  knew  the 
woman  to  be  a  street-walker,  (t)  And  every  indictment  should 
also  shew  that  the  prisoner  went  at  large :  («)  and  also  the  time 
when  the  offence  was  committed  for  which  the  party  was  in  cus- 
tody ;  not  only  that  it  may  appear  that  it  was  prior  to  the  escape, 
but  also  that  it  was  subsequent  to  the  last  general  pardon,  (v)  If 
the  indictment  be  for  a  voluntary  escape,  it  must  allege  that  the 
defendant  feloniously  and  voluntarily  permitted  the  prisoner  to  go 
at  large  ;  (m)  and  must  also  shew  the  species  of  crime  for  which  the 
parly  was  imprisoned ;  for  it  will  not  be  sufficient  to  say,  in  ge- 
neral, that  he  was  in  custody  for  felony,  &c.  (x)  But  it  is  ques- 
tionable whether  such  certainty,  as  to  the  nature  of  the  crime,  be 
necessary  in  an  indictment  for  a  negligent  escape ;  as  it  is  not  in 
such  case  material  whether  the  person  who  escaped  were  guilty  or 
not  (y) 

By  the  statute  of  Westminster  1,  c.  3,  the  proceedings  and  trial  Of  the  trial. 
for  the  offence  of  an  escape  were  to  be  had  before  the  justices  in 


highest  Court  of  eyre,  (a) 
that  the  escape  of  thieves  and  felons,  and  the  chattels  of  felons, 
&c  from  thenceforth  to  be  judged  before  any  of  the  King's  justices, 
shall  be  levied  from  time  to  time,  &c,  by  which  it  seems  to  be 
implied  that  other  justices,  as  well  as  those  in  eyre,  may  take  cog- 
nizance of  escapes :  and  it  is  certain  that  justices  of  gaol  delivery 
may  punish  justices  of  peace  for  a  negligent  escape,  in  admitting 
persons  to  bail  who  are  not  bailable,  (a) 

The  enactment  of  the  4  Geo.  4,  c.  64,  s.  44,  as  to  the  evidence  Evidence. 
by  the  certificate  of  the  clerk  of  assize,  or  clerk  of  the  Court  in 
which  the  offender  was  convicted,  has  been  already  mentioned,  (6) 

In  considering  of  the   punishment  for  this  offence,  it  will  be  Punishment 
necessary  again  to  attend  to  the  distinction  between  a  voluntary 
and  negligent  escape. 

It  seems  to  be  generally  agreed  that  a  voluntary  escape  amounts  in  cues  of 
to  the  same  kind  of  crime  as  the  offence  of  which  the  party  was  voluntary 

*       "  escape. 

(«)  Bex  v.  Fell,  1  Lord  Raym.  424.   2  excuse.    Rex  V  Fell,  1  Lord  Raym.  424. 
Salk.  272.  (u>)   Febniee  et    vduntarie  A.    B.  ad 

(r)  Rex  v.  Bootie,  2  Burr.  864  ;  and  largum  ire  permsit, 
see  as  to  the  sufficiency  of  inch  averments,  (x)  2  Hawk.  P.  C.  c.  19,  s.  14. 

Rex  v.  Boyall,  2  Burr.  832.  (y)  Id.  ibid. 

(«)  2  Hawk.  P.  C.  c  19,  s.  14,  where  (*)  Staundf.  P.  C.  c  32,  p.  35.    Eo 

it  is  said  that  this  is  most  properly  ex-  que  le  banke  le  roy  est  un  eire,  $  P1**  haui 

pressed  by  the  words  exwit  ad  largum.  que  un  eire,  ear  si  le  eire  sea  in  un  county, 

(©)  2  Hawk.  P.  C.  c.   19,  s.  14.     But  tt  le  banke  le  roy  veipne  la,  le  eire  cessera. 
upon  an  indictment   for  an   escape    the  ^ o)  2  Hawk.  P.  C.  c  19,  s.   1?>,  ante, 

court  will  not  intend  a  pardon;  it  must  420. 
be  shewn  by  the  defendant,  by  way  of  {b)AnUtA\l. 
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guilty,  and  for  which  he  was  in  custody;  whether  the  person 
escaping  were  actually  committed  to  some  gaol,  or  under  an  arrest 
only,  and  not  committed ;  and  whether  he  were  attainted,  or  only 
accused  of  such  crime,  and  neither  indicted  nor  appealed,  (c)  But 
the  voluntary  escape  of  a  felon  was  within  the  benefit  of  clergy, 
though  the  felony  for  which  the  party  was  in  custody  were 
ousted,  (d)  An  escape  suffered  by  one  who  wrongfully  takes  upon 
him  the  keeping  of  a  gaol  seems  to  be  punishable  in  the  same 
manner  as  it  he  were  rightfully  entitled  to  the  custody;  for  the 
crime  is  in  both  cases  of  the  same  ill  consequence  to  the  public,  (e) 
But  no  one  is  punishable  in  this  degree  fen*  a  voluntary  escape  but 
the  person  who  is  actually  guilty  of  it :  therefore,  the  principal 
gaoler  is  only  fineable  for  a  voluntary  escape  suffered  by  nis 
deputy.  (/)  One  voluntary  escape  is  said  to  amount  to  a  forfeiture 
of  a  gaoler's  office,  (g) 

No  escape  will  amount  to  a  capital  offence  unless  the  cause  for 
which  the  party  was  committed  were  actually  such  at  the  time  of 
the  escape :  its  becoming  a  capital  offence  afterwards,  as  by  the 
death  of  a  party  wounded  at  the  time  of  the  escape,  but  not  then 
dead,  will  not  be  sufficient  (A) 

Whenever  a  person  is  found  guilty  upon  an  indictment  or  pre- 
sentment of  a  negligent  escape  of  a  criminal  actually  in  his  cus- 
tody, he  ought  to  be  condemned  in  a  certain  sum,  to  be  paid  to 
the  King  as  ajine.  (i)  And  it  seems  that,  by  the  common  law,  the 
penalty  for  suffering  the  negligent  escape  of  a  person  attainted 
was  of  course  a  hundred  pounds,  and  for  suffering  such  escape  of 
a  person  indicted,  and  not  attainted,  five  pounds :  and  that  if  the 
person  escaping  were  neither  attainted  nor  indicted,  it  was  left  to 
the  discretion  of  the  Court  to  assess  such  a  reasonable  forfeiture 
as  should  seem  proper.  And  it  seems  also,  that  if  the  party  had 
escaped  twice,  these  penalties  were  of  course  to  be  doubled:  but 
that  the  forfeiture  was  no  greater  for  suffering  a  prisoner  to  escape 
who  had  been  committed  on  two  several  accusations,  than  if  he 
had  been  committed  but  on  one.  (j)  It  is  the  better  opinion  that 
one  negligent  escape  will  not  amount  to  a  forfeiture  of  a  gaoler's 
office ;  yet  if  a  gaoler  suffer  many  negligent  escapes,  it  is  said  that 
he  puts  it  in  the  power  of  the  Court  to  oust  him  of  his  office  at 
discretion,  (A) 

Some  regulations  by  statutes  respecting  the  punishment  of  neg- 
ligent escapes  should  also  be  noticed. 

The  5  Ed.  3,  c.  8,  recites,  that  persons  indicted  of  felonies  had 
removed  the  indictments  before  the  King,  and  there  yielded  them- 
selves, and  had  been  incontinently  let  to  bail  by  the  marshals  of 
the  King's  Bench ;  and  enacts,  that  such  persons  shall  be  safely 


(c)  2  Hawk.  P.  C.  c.  19,  s.  22.  And  it 
is  said  to  be  no  excuse  of  such  escape  that 
the  prisoner  had  been  acquitted  on  an 
indictment  of  death,  and  only  committed 
till  the  year  and  day  should  be  passed,  to 

give  the  widow  or  heir  an  opportunity  of 
ringing  their  appeal    Id.  ibid 

(d)  1  Hale,  599. 

(e)  2  Hawk.  P.  C.  c.  19,  s.  23. 

(/)  Rex  v.  Fell,  1   Lord  Raym.  424. 
2  Salk,  272.    1  Hale,  597, 598. 
(g)  2  Hawk.  P.  C.  c.  19,  a.  30. 


(h)  2  Hawk,  P.  C.  c.  19,  s.  25. 

(t)  2  Hawk.  P.  C.  c.  19,  s,  31,  where 
the  author  says,  M  it  seems  most  properly 
to  be  called  a  fine.  But  this  does  not 
clearly  appear  from  the  old  books  ;  for  in 
some  of  them  it  seems  to  be  taken  as  ajlne, 
in  others  as  an  amerciament ;  and  in  others 
it  is  spoken  of  generally  as  the  imposition 
of  a  certain  sum,  and  without  any  mention 
of  either  fine  or  amerciament. n 

(j)  2  Hawk.  P.  C.  c.  19,s.  33. 

(A)  Id.  ibid.  s.  30. 
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and  surely  kept  in  prison :  and  (after  .providing  for  the  manner  of 
such  confinement,  &&, )  further  enacts,  that  if  any  such  prisoner 
be  found  wandering  out  of  prison  by  bail  or  without  bail,  tne  mar- 
shal being  found  guilty,  shall  have  a  year's  imprisonment,  and  be 
ransomed  at  the  King's  will 

The  56  Geo.  3,  c.  63,  which  was  passed  for  regulating  the  ge-  56  0. 3,  c.  63, 
neral  Penitentiary  for  convicts  at  Millbank,  enacts,  that  if  any  «» to  persons 
person  having  custody  of  any  convict,  or  being  employed  by  the  ^J^f-  0f 
person  having  such  custody,  in  the  manner  mentioned  in  the  act,  convicts  in  the 
shall  negligently  permit  any  such  convict  to  escape ;  such  person  g»«l  P«u- 
so  permitting  shall  be  guilty  of  a  misdemeanor ;  and  being  lawfully  tentlir3r- 
convicted,  snail  be  liable  to  fine  or  imprisonment,  or  to  both,  at    - 
the  discretion  of  the  Court  (/) 

It  has  been  holden,  that  a  negligent  escape  may  be  pardoned  by 
the  King  before  it  happens,  but  that  a  voluntary  one  cannot  be  so 
pardoned,  (m)  Upon  an  indictment  for  an  escape,  the  Court  will 
not  intend  a  pardon ;  but  it  must  be  shewn  by  the  defendant  by 
way  of  excuse.  (») 


SECT.  n. 

Of  Escapes  suffered  by  Private  Persons* 

The  law  with  respect  to  escapes  suffered  by  private  persons  is  in 
jneral  the  same  as  in  relation  to  those  suffered  by  officers :  it  will 
>e  sufficient,  therefore,  to  mention  shortly  the  circumstances  under 
which  it  is  considered  that  a  private  person  may  be  guilty  of  an 
escape,  and  the  punishment  to  which  he  will  be  liable. 

It  seems  to  be  a  good  general  rule,  that  wherever  any  person  In  what  cases 
has  another  lawfully  in  his  custody,  whether  upon  an  arrest  made  a  private  per- 
by  himself  or  another,  he  is  guilty  of  an  escape  if  he  suffer  him  to  ^JLl0f  ^ 
go  at  large  before  he  has  discharged  himself,  by  delivering  him  escape, 
over  to  some  other  who  by  law  ought  to  have  the  custody  of  him. 
And  if  a  private  person  arrest  another  for  suspicion  of  felony,  and 
deliver  him  into  the  custody  of  another  private  person,  who  re- 
ceives him  and  suffers  him  to  go  at  large,  it  is  said  that  both  of 
them  are  guilty   of  an  escape;  the  first,  because  he  should  not 
have  parted  with  him  till  he  nad  delivered  him  into  the  hands  of 
a  public  officer ;  the  latter,  because,  having  charged  himself  with 
the  custody  of  a  prisoner,  he  ought,  at  his  peril,  to  have  taken 
care  of  him.  (o) 

Bat  where  a  private  person,  having  made  an  arrest  for  suspicion 
of  felony,  delivers  over  his  prisoner  to  the  proper  officer,  as  the 
sheriff  or  his  bailiff,  or  a  constable,  from  whose  custody  the  pri- 
soner escapes,  he  will  not  be  chargeable.  He  cannot,  however, 
excuse  himself  from  the  escape  by  alleging  that  he  delivered  the 
prisoner  over  to  an  officer,  without  shewing  to  whom,  in  particular, 

(0  56  Geo.  3,  c  63,  8.  44.    And  by  proof  that  such  person  is  the  same  that  was 

s.  4-*>,  in  any  prosecution  against  any  per-  delivered  with  the  order, 

son  concerned  in  the  escape,  &c,  or  aid-  (ro)  2  Hawk.  P.  C.  c.  19,  s.  32,  and 

ing,  &c.  a  copy  properly  attested  of  the  more  fully,  id.  c.  37,  s.  28. 

order  of  commitment  to  the  Penitentiary  (»)  Rex  v.  Fell,  1  Lord  Raym.  424. 

is  made  evidence  that  the  person  in  ques-  (o)  2  Hawk.  P.  C.  c.  20,  s.  1,  2.    1 

tion  was  so  ordered  to  confinement,  after  Hale,  595.    Sum.  1 12. 
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by  name,  he  so  delivered  him,  that  the  Court  may  certainly  know 
who  is  answerable,  (p) 

If  an  escape  suffered  by  a  private  person  were  voluntary,  he  is 
punishable  as  an  officer  would  be  for  the  same  offence ;  (q)  and  if 
it  were  negligent,  he  is  punishable  by  fine  and  imprisonment,  at 
the  discretion  of  the  Court,  (r) 


(/>)  2  Hawk.  P.  C.  c.  20,  s.  3.  4.  I 
£[016,594,695.  Staund.  P.  C.  34.  Sum. 
112,  114.  Hawkins,  id.  s.  4,  says  that  if 
no  officer  will  receive  such  prisoner  into 
his  custody,  it  seems  to  be  the  safest  way 
to  deliver  him  into  the  custody  of  the 
township  where  the  person  who  arrested 
him  lives,  or  perhaps  of  that  where  the 
arrest  was  made,  which  shall  be  bound  to 
keep  him  till  the  next  gaol  delivery :  but 
he  says,  "  If  such  township  refuse  also  to 
receive  him,  I  do  not  see  now  the  person 
who  made  the  arrest  can  discbarge  himself 
of  him  before   the  next  gaol  delivery ; 


unless  he  can  in  the  mean  time  procure 
him  to  be  bailed."  The  proper  course,  I 
apprehend,  for  a  private  person,  who  has 
arrested  a  person  on  suspicion  of  felony,  is 
to  take  him  as  soon  as  he  reasonably  can 
before  a  magistrate,  who  will  examine  into 
the  case,  and  either  commit,  bail,  or  dis- 
charge the  party  as  the  circumstances  may 
require.  C.  S.  G.  See  Reed  v.  Cowmea- 
dow,  7  C.  &  P.  821,  per  Parke,  B.;  and 
Edwards  it.  Ferris,  7  C.  &  P.  542,  Pat- 
teson,  J. 

(?)  Ante,  423,  424. 

(r)  2  Hawk.  P.  C.  c.  20,  s.  6. 
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CHAPTER  THE  THIRTY-THIRD. 


OF   PRISON-BREAKING   BY   THE   PARTY   CONFINED. 

Where  a  party  effects  his  own  escape  by  force,  the  offence  is  Offence  at 
usually  ca\led  prison-breaking  ;  and  such  breach  of  prison,  or  even  c7?J^.,*Jj| 
the  conspiring  to  break  it,  was  felony  at  the  common  law,  for  wmne^wm 
whatever  cause,  criminal  or  civil,  the  party  was  lawfully  imprison-  for  a  criminal 
ed ;  (a)  and  whether  he  were  actually  within  the  walls  of  a  prison,  or  ^  ****' 
or  only  in  the  stocks,  or  in  the  custody  of  any  person  who  had 
lawfully  arrested  him.  (b)    But  the  severity  of  the  commmon  law  is 
mitigated  by  the  statute  De  frangentibus  prisonam,  1  Ed.  2,  stat  2, 
whicn  enacts,  "  That  none,  from  henceforth,  that  breaketh  prison, 
Bhall  have  judgment  of  life  or  member  for  breaking  of  prison  only; 
except  the  cause  for  which  he   was  taken  and  imprisoned  did 
require  such  a  judgment,  if  he  had  been  convict  thereupon,  ac- 
cording to  the  law  and  custom  of  the  realm."    Thus,  though  to 
break  prison  and  escape,  when  lawfully  committed  for  any  treason 
or  felony,  remains  still  felony  as  at  common  law ;  to  break  prison 
when  lawfully  confined  upon  any  other  inferior  charge,  is  punish- 
able only  as  a  high  misdemeanor,  by  fine  and  imprisonment  (c) 

It  will  be  proper  to  consider  some  of  the  points  which  have  been  Construction  of 
holden  in  the  construction  of  this  statute.  l  Ed.  2,  st  2. 

Any  place  whatsoever  wherein  a  person,  under  a  lawful  arrest  What  is  a 
for  a  supposed  crime,  is  restrained  of  his  liberty,  whether  in  the  gj'i*m  withil1 
stocks,  or  the  street,  or  in  the  common  gaol,  or  the  house  of  a     e  8tatate- 
constable  or  private  person,  or  the  prison  of  the  ordinary,  is  pro- 
perly a  prison  within  the  meaning  of  the  statute ;  for  imprison- 
ment is  nothing  else  but  a  restraint  of  liberty,  (d)    The  statute, 
therefore,  extends  as  well  to  a  prison  in  law  as  to  a  prison  in 
deed,  (e) 

With  respect  to  the  regularity  of  the  imprisonment,  it  is  clear,  Of  the  ropi- 
that  if  a  person  be  taken  upon  a  capias,  awarded  on  an  indictment  larity  ^  »e 

t        •*!_•/•  j F  m.  r  i  i_  *Ai  •      imprisonment. 

or  appeal  against  him  for  a  supposed  treason  or  felony,  he  is  within 
the  statute  if  he  break  the  prison,,  whether  any  such  crime  were  or 
were  not  committed  by  him  or  any  other  person :  for  there  is  an 
accusation  against  him  on  record,  which  makes  his  commitment 

(a)  4  BUc.  Com.   129.    1  Hale,  607.  (c)  4  Blac.  Com.  130. 

Bract  I,  3,  c.  9.    2  Inst.  588.     See  Arch.  (<*)  2  Hawk.  P.  C.  c  18,  s.  4. 

2  B.  P.  2nd  Vol.  647,  3rd  Ed.  <«)  2  Init.  589. 

(d)  2  Hawk.  P.  C.  c.  18,  8.1. 
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lawful,  however  he  may  be  innocent,  or  the  prosecution  groundless. 
And  if  an  innocent  person  be  committed  by  a  lawful  mittimus,  on 
such  a  suspicion  of  felony,  actually  done  by  some  other,  as  will 
justify  his  imprisonment,  though  he  be  neither  indicted  nor  ap- 
pealed, he  is  within  the  statute  if  he  break  the  prison ;  for  he  was 
legally  in  custody,  and  ought  to  have  submitted  to  it  until  he  had 
been  discharged  by  due  course  of  law.  (/) 

But  if  no  felony  at  all  were  done,  and  the  party  be  neither  in- 
dicted nor  appealed,  no  mittimus  for  such  a  supposed  crime  will 
make  him  guilty  within  the  statute,  by  breaking  the  prison ;  his 
imprisonment  being  unjustifiable.    And  though  a  felony  were  done, 
yet,  if  there  were  no  just  cause  of  suspicion  either  to  arrest  or 
commit  the  party,  his  breaking  the  prison  will  not  be  felony  if  the 
mittimus  be  not  in  such  form  as  the  law  requires;  because  the 
lawfulness  of  his  imprisonment  in  such  case  depends  wholly  on 
the  mittimus:  but,  if  the  party  were  taken  up  for  such  strong 
causes. of  suspicion  as  will  be  a  good  justification  of  his  arrest  ana 
commitment,  it  seems  that  it  will  be  felony  in  him  to  break  the 
prison,  though  he  happen  to  have  been  committed  by  an  informal 
warrant  (y) 
Of  the  nature        The  next  inquiry  will  be  as  to  the  nature  of  the  crime  for  which 
of  the  crime      the  party  must  be  imprisoned,  in  order  to  make  his  breaking  the 
Mrty^m^6     P™011  felony  within  the  meaning  of  the  statute.     It  is  clear  that 
prisoned,  the  offence  for  which  the  party  was  imprisoned  must  be  a  capital 

one  at  the  time  of  his  breaking  the  prison,  and  not  become  such 
by  matter  subsequent  (A)  Though  an  offender  breaking  prison, 
while  it  is  uncertain  whether  his  offence  will  become  capital,  is 
highly  punishable  for  his  contempt,  by  fine  and  imprisonment  (i) 
But  it  is  not  material  whether  the  offence  for  which  the  party  was 
.  imprisoned  were  capital  at  the  time  of  the  passing  of  the  statute, 
or  were  made  so  by  subsequent  statutes ;  for,  since  all  breaches  of 
prison  were  felonies  by  the  common  law,  which  is  restrained  by 
the  statute  only  in  respect  of  imprisonment  for  offences  not  capital, 
when  an  offence  becomes  capital,  it  is  as  much  out  of  the  benefit 
of  the  statute  as  if  it  had  always  been  so.  (A) 

If  the  crime  for  which  the  party  is  arrested,  and  with  which  he 
is  charged  in  the  mittimus9  do  not  require  judgment  of  life  or 
member,  and  the  offence  be  not  in  fact  greater  than  the  mittimus 
supposes  it  to  be,  it  is  clear,  from  the  express  words  of  the  sta- 
tute, that  his  breaking  the  prison  will  not  amount  to  felony.  (I) 
And  though  the  offence  for  which  the  party  is  committed  be  sup- 
posed in  the  mittimus  to  be  of  such  a  nature  as  requires  a  capital 
judgment ;  yet  if,  in  the  event,  it  be  found  to  be  of  an  inferior  nature, 
and  not  to  require  such  a  judgment,  it  seems  difficult  to  maintain 
that  the  breaking  of  the  prison  on  a  commitment  for  it  can  be 
felony;  as  the  words  of  the  statute  are,  "except  the  cause  for 
whicn  he  was  taken  and  imprisoned  require  such  a  judgment"  (ro) 
And  on  the  other  hand,  if  the  offence  which  was  the  cause  of  the 

(f )  2  Hawk.    P.  C.   c.   18,  s.  5,  6.  (h)  Ante,  424. 

2  Inst   590.    Sum.   109.    1   Hale,  610,  («)2  Hawk.  P.  C.  c.  18,8. 14. 

611.  (A)  2  Hawk.  P.  C.  c  18,  s.  13. 

(g)  2  Hawk.  P.  C.  c.  18,  8.  7.  15,  c  16,  (/)  See  the  statute,  ante,  427. 
s.  13.  etseq.    2  Inst.  590, 591.    Sum.  109.  (m)  Ante,  ibid. 

1  Hale.  610,  611. 
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commitment  be  in  truth  of  such  a  nature  as  requires  a  capital 
judgment,  but  be  supposed  in  the  mittimus  to  be  of  an  inferior 
degree,  it  may  probably  be  argued  that  the  breaking  of  the  prison 
by  the  party  is  felony  within  the  meaning  of  the  statute ;  for  the 
fact  for  which  he  was  arrested  and  committed  does,  in  truth,  re* 
quire  judgment  of  life,  though  the  nature  of  it  be  mistaken  in  the 
mittimus,  (u)  It  is  not  material  whether  the  party  who  breaks  his 
prison  were  under  an  accusation  only,  or  actually  attainted  of  the 
crime  charged  against  him;  for  persons  attainted,  breaking  pri- 
son, are  as  much  within  the  exception  of  the  statute  as  any 
others,  (o) 

A  person  committed  for  high  treason  becomes  guilty  of  felony 
only,  and  not  of  high  treason,  Dy  breaking  the  prison  and  escaping 
singly,  without  letting  out  any  other  prisoner:  but  if  other  per- 
sons, committed  also  for  high  treason,  escape  together  with  him, 
and  his  intention  in  breaking  the  prison  were  to  favour  their  es- 
cape as  well  as  his  own,  he  seems  to  be  guilty  of  high  treason  in 
respect  of  their  escape,  because  there  are  no  accessories  in  high 
treason;  and  such  assistance  given  to  persons  committed  for 
felony  will  make  him  who  gives  it  an  accessory  to  the  felony, 
and  by  the  same  reason  a  principal  in  the  case  of  high  trea- 
son, (p) 

The  breach  of  the  prison  within  the  meaning  of  the  statute  Of  the  nature 
must  be  an  actual  breaking,  and  not  such  force  and  violence  only  pf  the  break- 
as  may  be  implied  by  construction  of  law :  therefore,  if  the  party  ,nff  * 
go  out  of  a  prison  without  any  obstruction,  the  prison  doors 
being  open  through  the  consent  or  negligence  of  the  gaoler,  or  if  he 
otherwise  escape,  without  using  any  kind  of  force  or  violence,  it 
is  said  that  he  is  guilty  of  a  misdemeanor  only,  (q)  But  the 
breaking  need  not  be  intentional ;  as  where  a  prisoner  made  his 
escape  trom  a  House  of  Correction,  by  tying  two  ladders  together, 
and  placing  them  against  the  wall  of  the  yard,  but  in  getting  over 
threw  down  some  bricks  which  were  placed  loose  at  the  top,  (so 
as  to  give  way  upon  being  laid  hold  of),  the  Judges  were  unani- 
mously of  opinion  that  this  was  a  prison-breach.  Tr)  And  such 
breaking  must  be  either  by  the  prisoner  himseli,  or  by  others 
through  his  procurement,  or  at  least  with  his  privity ;  for  if  the 
prison  be  broken  by  others  without  his  procurement  or  con- 
sent, and  he  escape  through  the  breach  so  made,  it  seems  to  be 
the  better  opinion  that  he  cannot  be  indicted  for  the  breaking,  but 
only  for  the  escape,  (s)     And  the  breaking  must  not  be  from  the 


(n1)  2  Hawk.  P.  C.  c.  18,  8.  15.  It 
should  be  observed,  however,  that  Hawkins, 
after  giving  his  reasons  for  these  conclu- 
sions, says  that  no  express  resolution  of 
the  points  appearing,  and  the  authors  who 
have  expounded  the  statute,  (see  2  Inst. 
590,591.  Sum.  109,  110.  I  Hale,  609), 
seeming  rather  to  incline  to  a  different 
opinion,  he  shall  leave  these  matters  to 
the  judgment  of  the  reader. 

(o)  Staundt  P.  C.  c.  32.  2  Hawk,  P.  C. 
c.  18,  s.  16. 

(p)  2  Hawk.  P.  C.  c.  18,  s.  17.  Ben- 
stead's  case,  Cro.  Car.  583.  Limerick's 
case,  Kel.  77. 


(q)  1  Hale,  611.  2  Inst  590.  Ante, 
417, 427. 

(r)  Rex  v.  Haswell,  East  T.  1821. 
Russ.  &  Ry.  458.  Richardson,  J.,  thought 
that  if  this  had  been  an  escape  only,  it 
would  not  have  been  felony.  See  ante,  417, 
427. 

(i)  2  Hawk.  P.  C.  c.  18,  s.  10.  Pult 
de  Pac.  1476,  pi.  2,  where  it  is  said,  that  if 
a  stranger  breaks  the  prison,  in  order  to 
help  a  prisoner  committed  for  felony  to 
escape,  who  does  escape  accordingly,  this 
is  felony ;  not  only  in  the  stranger  that 
broke  the  prison,  but  also  in  the  prisoner 
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necessity  of  an  inevitable  accident  happening,  without  the  con- 
trivance or  fault  of  the  prisoner ;  as  if  the  prison  should  be  set  on 
fire  by  accident,  and  he  should  break  it  open  to  save  his  life.  (I) 
It  seems  also  that  no  breach  of  prison  will  amount  to  felony,  unless 
the  prisoner  escape,  (w) 

A  party  may  be  arraigned  for  prison-breaking  before  he  is  con- 
victed of  the  crime  for  which  he  was  imprisoned,  (the  proceeding 
differing  in  this  respect  from  cases  of  escape  or  rescue,)  on  the 
ground  that  it  is  not  material  whether  he  be  guilty  of  such  crime 
or  not,  and  that  he  is  punishable  as  a  principal  offender  in  respect 
of  the  breach  of  prison  itself  (v)  But  if  the  party  has  been  in- 
dicted and  acquitted  of  the  felony  for  which  he  was  committed,  he 
is  not  to  be  indicted  afterwards  for  the  breach  of  prison ;  for 
though,  while  the  principal  felony  was  untried,  it  was  indifferent 
whether  he  were  guilty  of  it  or  not,  or  rather  the  breach  of  prison 
was  a  presumption  of  the  guilt  of  the  principal  offence,  yet,  upon 
its  being  clear  that  he  was  not  guilty  of  the  felony,  he  is  in  law  as 
a  person  never  committed  for  felony ;  and  so  his  breach  of  prison 
is  no  felony,  (w) 

The  indictment  for  a  breach  of  prison,  in  order  to  bring  the 
offender  within  the  intention  of  the  statute,  must  specially  set 
forth  his  case'  in  such  manner  that  it  may  appear  that  he  was  law- 
fully in  prison,  and  for  such  a  crime  as  requires  judgment  of  life  or 
member :  and  it  is  not  sufficient  to  say  in  general  "  that  he  felo- 
niously broke  prison ;"  (x)  as  there  must  dc  an  actual  breaking 
to  constitute  tne  offence,  (y)  So  it  is  held  in  all  the  books  to  be 
necessary  that  such  breaking  be  stated  in  the  indictment.  («) 

By  the  4  Geo.  4,  c.  64,  s.  44,  the  certificate  of  the  clerk  of  assize 
or  other  clerk  of  the  Court  in  which  the  offender  was  convicted, 
together  with  due  proof  of  the  identity  of  the  person,  is  made 
evidence  of  the  nature  and  fact  of  the  conviction ;  and  of  the  spe- 
cies and  period  of  confinement  to  which  such  person  was  sen- 
tenced, (a) 

The  offence  of  prison-breaking  and  escape,  by  a  party  lawfully 
committed  for  any  treason  or  felony,  is,  as  we  have  seen,  of  the 
degree  of  felony,  (b)  and  will  of  course  be  punishable  as  such :  (c)  but 
it  should  be  observed,  that  it  was  a  felony  within  clergy,  though  the 


that  escapes  by  means  of  this  breach,  as  he 
consents  to  the  breach  of  the  prison  by 
taking  advantage  of  it 

(!)  I  Hale,  611.  2  Inst  590.  Summ. 
108. 

O)  2  Hawk.  P.  C.  c.  18,  s.  12. 

(0)  2  Inst  592.  1  Hale,  61 1.  2  Hawk. 
P.  C.  c.  18,  s.  18. 

(v)  1  Hale,  612,  where  the  learned 
writer  also  says,  that  if  the  party  should  be 
first  indicted  for  the  breach  of  prison,  and 
then  be  acquitted  of  the  principal  felony, 
he  may  plead  that  acquittal  of  the  principal 
felony,  in  bar  to  the  indictment  for  the 
breach  ofprison. 

(*)  2  Hawk.  P.  C.  c.  18,  s.  20. 

(y)  Ante,  429. 

(z)  Rex  v.  Burridge,  3  P.  Wins.  483. 
Staundf.  31  a.    2  Inst,  589,  et  seq. 


(a)  Ante,  417. 

(5)  Ante,  427. 

(c)  As  this  is  a  felony,  for  which  no  pu- 
nishment is  specially  provided,  it  is  punish- 
able under  the  7  &  8  G.  4,  a  28,  s.  8,  (ante, 
p.  38)  and  s.  9,  and  1  Vict  c.  90,8.  5,  (ante, 
p.  65)  with  transportation  for  seven  years, 
or  imprisonment  for  not  exceeding  two 
years,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  and 
solitary  confinement  for  an?  portion  of 
such  imprisonment,  or  of  such  imprisonment 
with  hard  labour,  not  exceeding  one  month 
at  a  time,  or  three  months  in  the  space  of 
one  year,  and  the  offender,  if  a  male,  may 
be  once,  twice,  or  thrice  publicly  or  pri- 
vately whipped,  in  addition  to  such  impri- 
sonment 
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principal  felony  for  which  the  party  was  committed  were  ousted  of 
clergy,  as  in  case  of  robbery  or  murder,  (d)  And  in  this  it  differs 
from  the  offence  of  a  voluntary  escape,  which  is  punishable  in  the 
same  degree  as  the  offence  for  which  the  party  suffered  to  escape 
was  in  custody,  (e)  Where  the  prison-breaking  is  by  a  party  law- 
fully confined  upon  any  inferior  charge,  it  is  punishable  as  a  high 
^rision,  by  fine  and  imprisonment  (/*) 
s  prison-breach  is  a  common  law  felony,  if  the  person  breaking 
prison  is  a  convicted  felon,  it  is  punishable  as  such.  The  prisoner 
was  found  guilty  upon  an  indictment  which  charged,  that  he  had 
been  tried  and  convicted  of  horse-stealing,  and  sentenced  to  suffer 
death ;  and  that  his  Majesty  extended  his  mercy  to  him,  on  condi- 
tion of  being  imprisoned  and  kept  to  hard  labour,  in  the  House  of 
Correction  at  Brixton-hill,  for  two  years :  that  he  was  committed 
to,  and  lodged  and  confined  in  the  said  House  of  Correction ;  and 
that  he  being  so  convicted  and  committed,  before  the  expiration 
of  the  two  years,  viz.  on  the  4th  December,  1820,  at,  &c.  with 
force  and  arms  did  wilfully  and  feloniously  break  the  said  House  of 
Correction,  and  make  his  escape  from  and  out  of  it,  and  go  at 
large,  contrary  to  the  statute,  &c.  and  against  the  peace,  &c.  The 
Judges,  upon  a  case  reserved,  were  unanimously  of  opinion,  that 
this  was  punishable  as  a  common  law  felony  by  imprisonment  not 
exceeding  a  year,  to  begin  from  the  passing  of  the  sentence ;  and 
that,  if  thought  right,  the  prisoner  might  be  whipped  three  times 
in  addition  to  the  imprisonment  (g) 

The  59  Geo.  3,  c.  136,  s.  17,  being  an  act  for  the  better  regula-  59  Geo.  3. 
tion  of  the  general  Penitentiary,  at  Millbank,  enacts,  that  any  con-  c:  l3f\J^Jn" 
vict  ordered  to  be  confined  in  the  said  Penitentiary,  who  shall  at  to°£  w«Sned 
any  time  during  the  term  of  such  confinement  break  prison,  or  m  the  Peniten- 
escape   from    the  place  of  confinement,    or    in  the    conveyance  jjSZ*1. 
to  such  place  of  confinement,  or  from  the  person  or  persons  having  breaking' 
such  convict  in  lawful  custody,  shall  be  punished  by  an  addition,  prisons,  or 
not  exceeding  three  years,  to  the  term  for  which  such  convict  at  escaping*  or 
the  time  of  the  breach  of  prison  or  escape  was  subject  to  be  con-  *0  ^5^^ 
fined ;  and  if  such  convict  so  punished  by  such  addition  to  the  term 
of  confinement  shall  afterwards  be  convicted  of  a  second  escape,  or 
breach  of  prison,  then  that  such  convict  shall  be  adjudged  guilty  of 
felony,  without  benefit  of  clergy,  (h)     And  it  further  enacts,  that  if 
any  convict,  who  shall  be  ordered  to  be  confined  in  the  said  Peni- 
tentiary, shall  at  any  time  during  the  term  of  such  confinement 
attempt  to  break  prison,  or  escape  from  the  place  of  his  or  her  con- 
finement, or  shall  forcibly  break  out  of  his  or  her  cell,  or  shall 
make  any  breach  therein  with  intent  to  escape  therefrom,  such 
offender,  being  convicted  thereof,  shall  be  punished  by  an  addition, 
not  exceeding  six  calendar  months,  to  the  term  for  which  he  or 


(d)  1  Hale,  612. 

(«)  Ante,  423. 

(/)  2  Hawk.  P.  C.  c.  18,  s.  21. 

(Sf)  Rex  v.  Haswell,  East.  T.  1821. 
Buss.  &  By.  458.  It  does  not  appear  that 
the  31  Geo.  3,  c.  46,  was  alluded  to  as  ap- 
plicable to  this  case.  The  statute,  however, 
(except  s.  7)  has  been  repealed  by  4  Geo. 
4,  c.  64.   See  note  (c),  ntpra. 


(A)  This  punishment  is  repealed  by  the 
1  Vict  c.  91,  s.  1,  by  which  and  sec.  2, 
the  present  punishment  is  regulated.  See 
ante,  p.  92.  The  59  Geo.  3,  c.  136,  con- 
tains  no  express  provision  for  the  punish- 
ment of  principals  in  the  second  degree 
and  accessories,  they  are  punishable  there- 
fore in  the  manner  pointed  out  in  note 
(6),  ante,  p.  123.   C.  8.  G. 
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she  at  the  time  of  committing  any  such  offence  was  subject  to  be 

confined.  (*) 
Prison-break-        Before  this  Chapter  is  concluded  it  should  be  observed,  that,  by 
inp  by  statutes  statutes  which  relate  only  to  particular  crimes,  the  offence  of  pn- 
particutor°        son-breaking  is,  in  certain  cases,  made  the  subject  of  special  enact- 
offences.  ment,  and  will  be  mentioned  in  the  course  of  the  Work,  in  the 

order  in  which  the  crimes  are  treated  of,  to  which  those  statutes 

relate. 

(«)  By  the  56  Geo.  3,  c.  63,  s.  45,  any  county  in  -  which  the  said  offence  is  com- 

convict  escaping,  &c,  may  be  tried  before  mitted;  and  by  sec.  20  of  the  59  Geo.  3, 

the  justices  of  oyer  and  terminer  or  gaol  c.  136,  this  provision  is  extended  to  that 

delivery,  either  for  the   county  where  he  act.     See  Lonsdale's  Stat  Crim.  Law.  44. 
is  apprehended  and  retaken,  or  for  the 
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CHAPTER  THE  THIRTY-FOURTH. 


OF  RESCUE;   AMD  OF  ACTIVELY  AIDING  IN  AN  ESCAPE,  OB  IN  AN 

ATTEMPT  TO   ESCAPE. 

Rescue,  or  the  offence  of  forcibly  and  knowingly  freeing  another  ofreicue. 
from  arrest  or  imprisonment,  is,  in  most  instances,  of  the  same 
nature  as  the  offence  of  prison-breaking,  which  has  been  treated  of 
in  the  preceding  Chapter. 

Thus  it  is  laid  down,  that  whatever  is  such  a  prison  that  the  Of  the  sort  of 

Eartv  himself  would,  by  the  common  law,  be  guilty  of  felony  in  Pj^011'.*1'^- 
reaking  from  it,  in  every  such  case  a  stranger  would  be  guilty  of  ^^nt  ind 
as  high  a  crime  at  least  in  rescuing  him  from  it     But  though,  upon  breaking, 
the  principle  that  wherever  the  arrest  of  a  felon  is  lawful  the  rescue 
of  him  is  a  felony,  it  will  not  be  material  whether  the  party  ar- 
rested for  felony,  or  suspicion  of  felony,  be  in  the  custody  of  a 
private  person,  or  of  an  officer ;  yet,  if  he  be  in  the  custody  of  a 
private  person,  it  seems  that  the  rescuer  should  be  shewn  to  have 
knowledge  of  the  party  being  under  arrest  for  felony,  (a)     In  cases 
where  the  imprisonment  is  so  far  groundless  or  irregular,  or  for 
such  a  cause,  or  the  breaking  of  it  is  occasioned  by  such  a  neces-  * 

sity,  &c  that  the  party  himself  breaking  the  prison,  is,  either  by 
the  common  law,  or  by  the  statute  1  Edw.  2,  st  2,  De  frangentibus 
prisonam,  saved  from  the  penalty  of  a  capital  offender ;  a  stranger 
who  rescues  him  from  such  an  imprisonment  is,  in  like  manner,  also 
excused,  (b) 

It  has  been  stated  in  the  preceding  Chapter,  that,  where  a  person  A  rescuer  may 
committed  for  high  treason  breaks  the  prison  and  escapes,  letting  £?  jJ^JjJJ 
out  other  persons,  committed  also  for  high  treason,  he  seems  to  be    Ig    reai0  " 
guilty  of  high  treason,  in  case  his  intention  in  breaking  the  prison 
were  to  favour  the  escape  of  such  other  persons  as  well  as  his 
own :  (c)  and  it  is  clear  that  a  stranger  who  rescues  a  person  com- 
mitted for,   and  guilty    of,  high   treason,  knowing  him  to  be  so 
committed,  is,  in  all  cases,  guilty  of  high  treason,  (d)    It  has  been 
holden  also,  that  he  will  be  thus  guilty  whether  he  knew  that  the 

Earty  rescued  were  committed  for  high  treason  or  not :  and  that 
e  would,  in  like  manner,  be  guilty  of  felony  by  rescuing  a  felon 
though  he  knew  not  that  the  party  was  imprisoned  for  felony,  (e) 

(a)  1  Hale,  606.  P.  C.  1 1,  32.    Sum.  109.     1  Hale,  237. 

(b)  2  Hawk.  P.O.  c.  21,  s.  1, 2.  2  (e)  Rex  v.  Benstead,  Cro.  Car.  583, 
lust.  589.  Staundf.  P.  C.  30,  31.  Ante,  where  it  is  said  that  it  was  resolved  by  ten 
427,  et  teif.  of  the  judges,  ( on  a  special  commission,) 

(c)  Ante,  429.  sertaiim,  that  the  breaking    of  a  prison 

(d)  2  Hawk.  P.  C.  e.  21,  s.  7.    Staundf.  where  traitors  are  in  durance,  and  causing 
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Of  the  indict- 
ment for  a 
rescue. 


Of  the  punish- 
ment for  a 
rescue. 


1  &  2  Geo.  4, 
c  88,  s.  1. 


As  the  party  himself  seems  not  to  be  guilty  of  felony  by  break- 
ing the  prison,  unless  he  actually  go  out  of  it ;  (/)  so  the  breaking 
of  a  prison  by  a  stranger,  in  order  to  free  the  prisoners  who  are  in 
it,  is  said  not  to  be  felony,  unless  some  prisoner  actually  by  that 
means  get  out  of  prison.  Q) 

The  sheriff's  return  of  a  rescue  is  not  of  itself  sufficient  to  put 
the  party  to  answer  for  it  as  a  felony,  without  indictment  or  pre- 
sentment, (h)  And  it  is  the  better  opinion  that  he  who  rescues 
one  imprisoned  for  felony  cannot  be  arraigned  for  such  offence  as 
a  felony,  until  the  principal  offender  be  first  attainted ;  unless  the 
person  rescued  were  imprisoned  for  high  treason,  in  which  case 
the  rescuer  may  be  immediately  arraigned ;  all  being  principals  in 
high  treason.  But  it  is  said  that  he  may  be  immediately  pro- 
ceeded against  for  a  misprision  only  if  the  king  please :  (*)  and  if 
the  principal  be  discharged,  or  found  guilty  only  of  an  offence  not 
capital,  such  as  petit  larceny,  &c  though  the  rescuer  cannot  be 
charged  with  felony,  yet  he  may  be  fined  and  imprisoned  for  a 
misdemeanor,  (k) 

The  indictment  for  a  rescue,  like  that  for  an  escape,  (I)  or  for 
breaking  prison,  (m)  must  specially  set  forth  the  nature  and  cause 
of  the  imprisonment,  and  the  special  circumstances  of  the  feet  in 
question,  (n)  And  the  word  rescussit,  or  something  equivalent  to 
it,  must  be  used  to  shew  that  it  was  forcible  and  against  the  will 
of  the  officer  who  had  the  prisoner  in  his  custody,  (o) 

The  rescue  of  one  apprehended  for  treason  is  itself  treason :  and 
the  party  rescuing  one  m  custody  for  felony,  or  suspicion  of  felony, 
will,  as  we  have  seen,  be  guilty  of  a  crime  of  the  same  kind;  though 
not  in  all  cases  punishable  in  the  same  degree ;  for  the  rescuer  was 
entitled  to  his  clergy,  though  the  crime  of  the  prisoner  rescued  were 
not  within  clergy,  (p)  Accordingly  it  was  held,  that  rescuing  a 
person  under  commitment  for  burglary  was  not  a  transportable 
offence,  but  was  punishable  only  as  a  felony,  within  clergy,  at  com- 
mon law.  (q)  Subsequently,  however,  to  this  decision  the  1&2  Geo. 
4,  c.  88,  s.  1,  has  enacted,  "  that  if  any  person  shall  rescue,  or  aid 
and  assist  in  rescuing,  from  the  lawfiil  custody  of  any  constable, 
officer,  headborough,  or  other  person  whomsoever,  any  person 
charged  with,  or  suspected  of,  or  committed  for  any  felony,  or  on 
suspicion  thereof,  then,  if  the  person  or  persons  so  offending  shall  be 
convicted  of  felony,  and  be  entitled  to  tne  benefit  of  clergy,  and  be 


them  to  escape,  was  treason,  although  the 
parties  did  not  know  that  there  were  any 
traitors  there  :  and  that,  in  like  manner,  to 
break  a  prison  whereby  felons  escape,  is 
felony,  without  knowledge  of  their  being 
imprisoned  for  such  offence.  And  see  1 
Hale,  606.  But  Hawkins.  (P.  G.  c.  21, 
s.  7)  says,  that  this  opinion  is  not  proved 
by  the  authority  of  the  case,  ( 1  Hen.  6,  6) 
on  which  it  seems  to  be  grounded.  U 
should  be  mentioned,  however,  that  Ben- 
stead's  case  is  spoken  of  in  Rex  v.  Bur- 
ridge,  3  P.  Wnu.  468,  as  having  been 
cited  and  allowed  to  be  law  at  an  assembly 
of  all  the  judges  of  England,  except  the 
Chief  Justice  of  the  Common  Pleas,  (that 
place  being  at  the  time  vacated,)  in 
Limerick's  case,  Kcl.  77. 
(/)  Ante,  429. 


(g)  2  Hawk.  P.  C.  c.  18,  s.  12 ;  c  21, 
s.  3. 

(A)  1  Hale,  606. 

(t)  2  Hawk.  P.  C.  c  2l,s.  8. 

(fc)  I  Hale,  598,  599. 

ll)  Ante,  422. 

(m)  Ante,  430. 

(n)  2  Hawk.  P.  C.  c  21,  s.  5,  In  Rex 
v.  Westbury,  8  Mod.  357,  it  was  holden 
that  an  indictment  for  a  rescue  of  goods 
levied  must  set  forth  the  fieri  facias  at 
large;  and  that  setting  forth  quod  em 
virtvte  brevis  <3fc.  de  fieri  facias,  and  a 
warrant  thereon  he  levied,  ore,  and  that 
the  defendant  rescued  them,  is  not  suf- 
ficient 

(o)  Rex  v.  Burridge,  3  P.  Wms.  483. 

(ji)  1  Hale,  607. 

(7)  Rex  v,  Stanley,  Russ.  &  Ry.  432. 
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liable  to  be  imprisoned  for  any  term  not  exceeding  one  year,  it  shall 
be  lawftd  for  the  Court,  by  or  before  whom  any  such  person  or  per 
sons  shall  be  convicted,  to  order  and  direct,  in  case  it  shall  think  fit, 
that  such  person  or  persons,  instead  of  being  so  fined  and  imprisoned 
as  aforesaid,  shall  be  transported  beyond  the  seas  for  seven  years,  or 
be  imprisoned  only,  or  be  imprisoned  and  kept  to  hard  labour  in  the 
common  gaol,  house  of  correction,  or  penitentiary  house,  for  any 
term  not  less  than  one,  and  not  exceeding  three  years." 

Where  the  party  rescued  was  in  custody  for  a  misdemeanor  only,  in  cases  of 
the  rescuer  will  be  punishable  as  for  a  misdemeanor ;  for,  as  those  misdemeanor, 
who  break  prison  are  punishable  for  a  high  misprision,  by  fine  and 
imprisonment,  in  those  cases  wherein  they  are  saved  from  judgment 
of  death  by  the  1  Edw.  2,  stat  2,  De  frangentibus  prisonam ;  so 
also  are  those  who  rescue  such  prisoners,  in  the  like  cases,  punish- 
able in  the  same  manner,  (r)  Where  a  prisoner  was  indicted  for  a 
misdemeanor  in  aiding  and  assisting  in  the  rescue  of  a  person,  who 
was  apprehended  and  was  in  custody  under  the  warrant  of  a  justice 
of  peace,  which  had  been  granted  upon  the  certificate  of  the  clerk 
of  the  peace  of  the  county,  reciting  that  a  true  bill  for  a  mis- 
demeanor had  been  found  against  the  party  apprehended ;  and  it 
was  objected  that  the  warrant  was  illegal,  as  justices  of  peace  had 
only  authority  to  issue  warrants  upon  oatn  made  of  the  facts,  which 
authorized  the  issuing  such  warrants :  it  was  held  that  the  warrant 
was  legal,  and  that  the  prisoner  was  guilty  of  a  misdemeanor,  in 
assisting  in  the  rescue  of  the  person  apprehended  under  it  (#) 

The  rescue  of  a  prisoner,  in  any  of  the  superior  Courts,  committed 
by  the  justices,  is  a  great  mispnsion:  for  which  the  party,  and  the 
prisoner,  (if  assenting)  will  be  liable  to  be  punished  by  imprison- 
ment for  life,  forfeiture  of  lands  for  life,  and  forfeiture  of  goods  and 
chattels ;  though  no  stroke  or  blow  were  given,  (t) 

The  aiding  and  assisting  a  prisoner  to  escape  out  of  prison,  by  of  aiding  a 
whatever  means  it  may  be  effected,  is  an  offence  of  a  mischievous  prisoner  u> 
nature,  and  an  obstruction  to  the  course  of  justice :  and  the  assist-  etcaPe- 
ing  a  felon  in  making  an  actual  escape,  is  an  offence  of  the  degree 
of  felony,  (u)  In  a  case  which  underwent  elaborate  discussion,  the 
Court  of  King's  Bench  held,  that  where  a  person  assisted  a  prisoner 
who  had  been  convicted  of  felony  within  clergy,  and,  having  been 
sentenced  to  be  transported  for  seven  years,  was  in  custody  under 
such  sentence,  to  escape  out  of  prison,  the  person  so  assisting  was 
an  accessory  to  the  felony  after  the  fact,  (v)  The  Court  proceeded 
upon  the  ground  that  one  so  convicted  of  felony,  within  the  benefit 
or  clergy,  and  sentenced  to  be  transported  for  seven  years,  conti- 
nues a  ielon  till  actual  transportation  and  service  pursuant  to  the 
sentence ;  and  that  the  assistance  given  in  this  case  amounted,  in 
law,  to  a  receiving,  harbouring,  or  comforting,  such  felon,  (w)  But 
they  held  the  indictment  to  be  defective,  in  not  charging  tnat  the 
defendant  knew  that  the  principal  was  guilty,  or  convicted  of 

(r)  2  Hawk.  P.  C.  c.  21,  s.  6.    4  Blac.  (u)  Rex  v.  Tilley,  2  Leach,  671. 

Com.  130.  (©)  Rex  v.  Burridge,  3  P.  Wms.  439. 

'«)  Rex  v.  Stokes,  Stafford  Sum.   Ass.  (w)  The  assistance,  as   stated  in    the 

1831,  MSS.  C.  S.  G.    S.  C.  5  C.  &  P.  special  verdict  in  this  case,  was  not  par- 

148.  Park,  J.  J.  A.,  and  Patteson,  J.  ticularly  specified :  the  statement  was  that 

(0  1  East.  P.  C.  c.  8,  s.  3,  p,  408,  410.  the  defendant  (who  was  confined  ia  the 

Baa   Abr.  tit.   Rescue,  (C.)  3  Inst.   141.  same  gaol  with  the  party  whom  ho  assisted 

22  Edw.  3,  13.  to  escape,)  "  did  wilfully  aid  and  assist 
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Statutes 
respecting  the 
rescuing  of 
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to  escape. 


25  Geo.  2, 
c.  37,  s.  9. 

Rescuing  per- 
sons in  cus- 
tody for  mur- 
der. 


Sect.  10. 
Rescuing  the 
body  of  a 
murderer  after 
execution. 


felony,  (x)  The  offence  of  aiding  a  prisoner  to  escape  out  of  pri- 
son appears  also  to  have  been  considered  as  an  accessorial  offence 
in  a  case  of  piracy.  On  a  return  to  a  habeas  corpus,  in  the  case  of 
one  Scadding,  who  had  been  committed  to  the  Marshalsea  by  the 
Court  of  Admiralty,  the  cause  appeared  to  be  for  aiding  and  abet- 
ting one  Exon,  who  was  indicted  for  piracy,  to  escape  out  of  prison ; 
whereupon  all  the  Court  held  that,  though  the  fact  were  committed 
by  Scadding,  within  the  body  of  the  county,  yet,  because  it  de- 
pended upon  the  piracy  committed  by  Exon,  of  which  the  temporal 
judges  had  no  cognizance,  and  was  as  it  were  an  accessorial  offence 
to  the  first  piracy,  which  was  determinable  by  the  admiral,  they 
must  remand  the  prisoner,  (y) 

Aiding  the  escape  of  a  clergyable  felon,  who  had  had  his  clergy 
and  been  burnt  in  the  hand,  but  ordered,  under  18  Eliz.,  to  be  im- 
prisoned, would  not,  it  should  seem,  have  subjected  the  party  to 
punishment  as  for  aiding  the  escape  of  a  felon.  (2) 

Several  statutes,  some  of  which  have  been  already  mentioned, 
and  others  will  be  referred  to  in  the  course  of  the  Work,  especially 
provide  for  the  punishment  of  those  who  rescue  or  aid  in  the  escape 
of  persons  apprehended  or  committed  for  the  particular  offences 
enumerated  in  those  acts.  There  are  also  some  special  provisions 
by  statutes,  upon  this  subject,  which  may  be  noticed  shortly  in  this 
place. 

By  the  25  Geo.  2,  c.  37,  s.  9,  (a)  "  If  any  person  or  persons 
whatsoever  shall  by  force  set  at  liberty,  or  rescue,  or  attempt  to 
rescue  or  set  at  liberty,  any  person,  out  of  prison,  who  shall  be 
committed  for  or  found  guilty  of  murder ;  or  rescue,  or  attempt  to 
rescue,  any  person  convicted  of  murder  going  to  execution,  or 
during  execution,  every  person  so  offending  shall  be  deemed,  taken, 
and  adjudged  to  be  guilty  of  felony,  and  shall  suffer  death  without 
benefit  of  cleqgy."  (6)  By  sec.  10,  if  any  person,  after  execution, 
shall,  by  force,  rescue,  or  attempt  to  rescue,  the  body  of  such  offen- 
der, out  of  the  custody  of  the  sheriff  or  his  officers,  during  its  con- 
veyance to  any  of  the  places  directed  by  the  act,  or  from  the 
company  of  surgeons,  or  their  servants,  or  from  the  house  of  any 
surgeon  where  the  same  shall  have  been  deposited  in  pursuance  of 
the  act,  such  offender  shall  be  guilty  of  felony,  and  be  liable  to  be 
transported  for  the  term  of  seven  years,  (c) 

The  Mutiny  Act,  4  &  5  Vict,  c  2,  s.  18,  (among  other  things), 

the  said  W.  P.,  so  being  in  custody  as 
aforesaid,  to  make  his  escape  out  of  the 
said  gaol."  But  any  assistance  given  to 
one  known  to  be  a  felon,  in  order  to  hinder 
his  suffering  the  punishment  to  which  he  is 
condemned,  is  a  sufficient  receipt  to  make  a 
man  an  accessory  after  the  fact.  Ante,  p.  36. 

(*)  3  P.  Wms.  492.  The  prisoner  was 
charged  upon  a  second  indictment  as  an 
•accessory,  knowing  the  principal  to  have 
been  under  sentence  of  transportation^ 
and  was  tried  upon  this  second  indictment, 
convicted,  and  sentenced  to  be  transported, 
id.  499,  503.  But  such  sentence  was  not 
warranted  by  law.  See  Rex  9.  Stanley, 
Russ.  &  By.  Cro.  Ca.  432, 

(v)  Rex  9.  Scadding,  Yelv.  134.  1  East, 
P.  C.  c.  17,s.  14,  p.  btO. 

(z)  See  the  judgment  of  Treby,  C.  J., 


in  the  Earl  of  Warwick's  case,  13  St.  Tr. 
1018,  as  to  the  commitment  under  this 
statute  being  a  collateral  and  new  thing. 

(a)  Repealed  by  the  9  Geo.  4,  c.  31 ,  s.  1 , 
"except  so  far  as  relates  to  rescues  and 
attempts  to  rescue." 

(6)  This  punishment  is  abolished,  and 
another  substituted  by  the  1  Vict.  c.  91, 
s.  1  &2,  see  ante,  p.  92.  The  act  con- 
tains  no  provisions  as  to  principals  in  the 
second  degree  or  accessories.  See,  there- 
fore, ante,  p.  123,  note  (b)  as  to  their 
punishment. 

(c)  By  the  alteration  of  the  mode  of  the 
disposal  of  the  bodies  of  murderer*  by  the 
2  &  3  Wm.  4,  c.  75,  s.  16,  and  the  4  &  5 
Wm.  4,  c.  26.  s  1 ,  this  section  seems  to  be 
virtually  repealed.     C.  S.  G. 
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Erovides,  that  from  the  time  when  an  order  of  transportation  shall  As  to  escape 
e  made,  as  provided  by  that  act,  "  every  act  in  force  touching  the  of  °tffen^™    a 
escape  of  felons,  or  their  afterwards  returning,  or  being  at  Targe  J^  martial, 
without  leave,  shall  apply  to  such  offender,  ana  to  all  persons  aiding  and  as  to  those 
and  abetting,  contriving,  or  assisting  in  any  escape,  intended  escape,  8ent*nJ^^ 
or  the  returning  without  leave  of  any  such  offender."    A  similar  m^al. 
provision  is  contained  in  the  4  &  5  Vict  c.  3,  s.  18,  for  regulating 
the  marine  forces  while  on  shore. 

The  52  Geo.  3,  6.  156,  provides  against  the  aiding  of  the  escape  52  G.  3, c  156. 
of  prisoners  of  war;   and  enacts,  that  "every  person  who  shall  SwSwpe'rf* 
knowingly  and  wilfully  aid  or  assist  any  alien  enemy  of  his  Majesty,  prisoners  of 
being  a  prisoner  of  war  in  his  Majesty's  dominions,  whether  such  warmadeliable 
prisoner  shall  be  confined  as  a  nnsoner  of  war  in  any  prison  or  ^8port,u 
other  place  of  confinement,  or  shall  be  suffered  to  be  at  large  in  his 
Majesty's  dominions  or  any  part  thereof,  on  his  parole,  to  escape 
from  such  prison  or  other  place  of  confinement,  or  from  his  Ma- 
jesty's dominions,  if  at  large  upon  parole,"  shall,  upon  conviction, 
be  adjudged  guilty  of  felony,  and  be  liable  to  be  transported  for 
life,  or  for  fourteen  or  seven  years,  (d)    The  act  also  declares,  that 
every  person  who  shall  knowingly  and  wilfully  aid  or  assist  any 
such  prisoner  at  large  on  parole  in  quitting  any  part  of  his  Majesty  s 
dominions  where  he  may  be  on  his  parole,  although  he  shall  not 
aid  or  assist  such  person  in  quitting  the  coast  of  any  part  of  his 
Majesty's  dominions,  shall  be  deemed  guilty  of  aiding  the  escape  of 
such  person  within  die  act  (e)    There  is  a  further  provision  as  to 
assisting  such  prisoners  in  their  escape  after  they  have  got  upon  the 
high  seas.     By  sec.  3,  "  if  any  person  or  persons  owing  allegiance 
to  his  Majesty,  after  any  such  prisoner  as  aforesaid  hath  quitted 
the  coast  of  any  part  of  his  Majesty's  dominions,  in  such  his  escape 
as  aforesaid,  shall,  knowingly  and  wilfully,  upon  the  high  seas,  aid 
or  assist  such  prisoner  in  his  escape  to  or  towards  any  other  do- 
minions or  place,  such  person  shall  also  be   adjudged  guilty  of 
felony,  and  oe  liable  to  be  transported  as  aforesaid"    It  is  also 
provided  that  offences  committed  upon  the  high  seas,  and  not 
within  the  body  of  any  county,  may  be  tried  in  any  county  within 
the  realm.  (/)    Previously  to  the  passing  of  this  act,  upon  an  in- 
dictment  for  a  misdemeanor  in  unlawfully  aiding   and  assisting 
a  prisoner  at  war  to  escape,  where  it  appeared  that  6uch  prisoner 
was  acting  in  concert   with  those    under  whose   charge  ne  was 
placed,  in  order  to  effect  the  detection  of  the  defendant,  who  was 
supposed  to  have  been  instrumental  in  the  escapes  of  other  pri- 
soners, and  the  prisoner  in  question  neither  escaped  nor  intended 
to  escape :  it  was  held  that  the  offence  was  not  complete,  and  that 
a  conviction  for  such  offence  was  therefore  wrong,  (g) 

The  mere  aiding  an  attempt  of  persons  confined  to  make  an  ,6Geo,?,\. 
escape,  though  no  escape  should  ensue,  is  made  highly  penal  by  J JV^   * 


(d)  The  act  contains  no  provisions  as  to 
principals  in  the  second  degree  or  accesso- 
ries ;  see,  therefore,  antet  p.  123,  note  (o), 
lor  their  punishment. 

(«)  Sect.  2. 

(/)  Sect  3.  By  sect.  4,  the  act  is  not 
to  prevent  offenders  from  being  prosecuted, 
as  they  might  have  been  if  the  act  had  not 


been  passed :  but  no  person  prosecuted 
otherwise  than  under  the  provisions  of  the 
act  is  to  be  liable  to  be  prosecuted  for  the 
same  offence  under  the  act ;  and  no  person 
prosecuted  under  the  act  is,  for  the  same 
offence,  to  be  otherwise  prosecuted. 

(a)  Rex  c.  Martin.  Tim  T.  1811,  Russ. 
&  Ry.  196. 
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Aiding,  &c, 
a  prisoner 
convicted  or 
committed  for 
petty  larceny, 
&c,  or  con- 
fined upon 
process  for 
any  debt,  &c, 
amounting 
to  100/. 

16  Geo.  2, 
c.31,8.2. 
Conveying  any 
disguise  or 
instruments 
into  an v  prison, 
to  facilitate 
the  escape  of 
prisoners,  con- 
victed of  or 
committed  for 
treason  or 
felony. 


Or  to  facilitate 
the  escape  of 
prisoners  con- 
victed or  com* 


the  16  Geo.  2,  c.  31,  s.  1,  (A)  which  enacts,  that  "if  any  person 
shall,  by  any  means  whatsoever,  be  aiding  or  assisting  to  any  pri- 
soner to  attempt  to  make  his  or  her  escape  from  any  gaol,  although 
no  escape  be  actually  made,  in  case  such  prisoner  then  was  at- 
tainted or  convicted  of  treason,  or  any  felony,  except  petty  larceny, 
or  lawfully  committed  to  or  detained  in  any  gaol,  for  treason  or 
any  felony,  except  petty  larceny,  expressed  in  the  warrant  of  com- 
mitment or  detainer ;"  every  person  so  offending  shall,  on  convic- 
tion, be  adjudged  guilty  of  felony,  and  be  transported  for  seven 
years.  And,  "  in  case  such  prisoner  then  was  convicted  or  com- 
mitted to  or  detained  in  any  gaol  for  petty  larceny,  or  any  other 
crime,  not  being  treason  or  felony,  expressed  in  the  warrant  of  his 
or  her  commitment  or  detainer  as  aforesaid,  or  then  was  in  gaol 
upon  any  process  whatsoever,  for  any  debt,  damages,  costs,  sum 
or  sums  of  money,  amounting  in  the  whole  to  the  sum  of  one  hun- 
dred pounds;"  every  person  so  offending,  and  being  convicted, 
shall  be  deemed  guilty  of  "  a  misdemeanor,  and  be  liable  to  a  fine 
and  imprisonment.''  (») 

By  sec.  2,  "  That  if  any  person  shall  convey,  or  cause  to  be  con- 
veyed, into  any  gaol  or  prison,  any  vizor,  or  other  disguise,  or  any 
instrument  or  arms  proper  to  facilitate  the  escape  of  prisoners,  and 
the  same  shall  deliver  or  cause  to  be  delivered  to  any  prisoner  in 
any  such  gaol,  or  to  any  other  person  there,  for  the  use  of  any  such 
prisoner,  without  the  consent  or  privity  of  the  keeper  or  under- 
keeper,  of  any  such  gaol  or  prison :  every  such  person,  although  no 
escape  or  attempt  to  escape  be  actually  made,  shall  be  deemed  to 
have  delivered  such  vizor  or  other  disguise,  instrument  or  arms,  with 
an  intent  to  aid  and  assist  such  prisoner  to  escape,  or  attempt  to  es- 
cape ;  and  in  case  such  prisoner  then  was  attainted  or  convicted  of 
treason,  or  any  felony,  except  petty  larceny,  or  lawfully  committed 
to  or  detained  in  any  such  gaol  for  treason,  or  any  felony,  except 
petty  larceny,  expressed  in  the  warrant  of  commitment  or  detainer;" 
every  person  so  offending,  and  being  convicted,  shall,  in  like  man- 
ner, be  deemed  guilty  of  felony,  and  be  transported  for  seven  yean. 
And  "  in  case  the  prisoner  to  whom,  or  for  whose  use  such  vizor  or 
disguise,  instrument  or  arms,  shall  be  so  delivered,  then  was  con- 
victed, committed,  or  detained  for  petty  larceny,  or  any  other  crime 


(A )  This  act  is  repealed  by  the  4  Geo. 
4,  c.  64,  s.  1 ,  as  far  "  as  relates  to  the 
escape  of  any  prisoner  from  any  gaol  or 
prison  to  which  this  act  shall  extend  ;'  and 
fcy  sec.  2  there  is  to  be  in  every  county  in 
England  and  Wales  one  common  gaol,  and 
in  every  county  not  divided  into  ridings  or 
divisions,  and  in  every  riding  or  division  of 
a  county  (having  distinct  commissions  of 
the  peace,  or  distinct  rates  in  the  nature 
of  county  rates,  applicable  to  the  mainte- 
nance of  a  prison  for  such  division)  in 
England  and  Wales,  at  least  one  house  of 
correction  ;  and  one  gaol  and  one  house  of 
correction  in  the  several  cities,  towns,  and 
places  mentioned  in  schedule  A.  annexed 
to  the  act,  and  the  provisions  of  the  act  are 
to  extend  in  the  manner  thereinafter  men- 
tioned, to  every  such  gaol  and  house  of 
correction  maintained  at  the  expense  of 
such  county,  riding,  division,  city,  town,  or 


place,  and  to  the  several  gaols  and  houses 
of  correction  in  the  cities  of  London  and 
Westminster :  by  sec.  76,  and  5  Geo.  4, 
c  85,  s.  27,  the  act  does  not  extend  to  the 
hospital  of  Bethlehem  and  prison  of  Bride- 
well, nor  to  the  King's  Bench  or  Fleet 
prison,  nor  to  the  prison  of  the  Marshalsea 
or  Palace  Courts,  the  Millbank  Peniten- 
tiary, or  Gloucester  Penitentiary,  nor  to 
any  ships  or  vessels  provided  for  die  recep- 
tion and  employment  of  convicts  sentenced 
to  transportion,  and  by  the  5  Geo.  4,  c. 
85,  s.  9,  so  much  of  the  4  Geo.  4,  as  relates 
to  Canterbury,  Lichfield,  and  Lincoln  is 
repealed.  It  is  very  difficult,  therefore,  to 
say  how  far  the  16  Geo.  2,  c  31,  is  now 
repealed.  C.  S.  G. 

(i)  The  act  contains  no  provisions  for 
principals  in  the  second  degree  or  accesso- 
ries. See,  therefore,  antt,  p.  123,  note  (ft) 
for  their  punishment. 


k 


chap,  xxxiv.]  Statute  16  Geo.  2,  c.  31.  43!) 

not  being  treason  or  felony,  expressed  in  the  warrant  of  commit-  mined  for  petty 
ment  or  detainer,  or  upon  any  process  whatsoever,  for  any  debt,  larceny,  &c  ; 
damages,  costs,  sum  or  sums  of  money,  amounting  in  the  whole  to  °™  „>„ 
the  sum  of  one  hundred  pounds :"  every  person  so  offending,  and  process  for  any 
being  convicted,  shall  be  deemed  guilty  of  a  misdemeanor,  and  be  debt»  &c-» 
liable  to  a  fine  and  imprisonment         *  ioST*11*  *° 

By  sec.  3,  "  If  any  person  shall  aid  or  assist  any  prisoner  to  at-  16  Geo.  2, 
tempt  to  make  his  or  her  escape  from  the  custody  of  any  constable,  c;  $}> »• 3-  As- 
headborough,  tithingman,  or  other  officer  or  person  who  shall  then  !^j[  charged 
have  the  lawful  charge  of  such  prisoner,  in  order  to  carry  him  or  her  with  treason 
to  gaol,  by  virtue  of  a  warrant  of  commitment  for  treason,  or  any  or  felony,  in  an 
felony,  (except  petty  larceny)  expressed  in  such  warrant;  or  if  any  ^pefrom a 
person  shall  be  aiding  or  assisting  to  any  felon  to  attempt  to  make  constable,  &c 
nis  escape  from  on  board  any  boat,  ship,  or  vessel,  carrying  felons  Or  from  any 
for  transportation,  or  from  the  contractor  for  the  transportation  of  *»■*»  *«•• car- 
such  felons,  his  assigns  or  agents,  or  any  other  person  to  whom  such  ^r^aMporta- 
felon  shall  have  been  lawfully  delivered,  in  order  for  transportation ;"  tion,  or  from 
every  person  so  offending,  and  being  convicted,  shall  be  deemed  &«  contractor 
guilty  of  felony,  and  be  transported  for  seven  years.  ^asportation. 

By  sec.  4,  there  shall  be  no  prosecution  for  any  of  these  offences  Limitation  of 
unless  it  be  commenced  within  a  year  after  the  offence  committed,     prosecutions. 

And  it  is  also  enacted,  that  if  any  person,  ordered  for  transporter  Persons 
tion  in  pursuance  of  this  act,  shall  return  from  transportation,  or  ordered  for 
be  at  large  in  any  part  of  Great  Britain,  without  some  lawful  cause,  ^  t5s°ac£011 
before  the  expiration  of  the  term  for  which  such  person  shall  have  and  returning, 
been  ordered  to  be  transported,  such  person  shall  be  liable  to  the  or  **"?£  at 
same  punishment,  and  methods  of  prosecution,  trial  and  conviction,  ^expiration 
for  so  returning  or  being  at  large,  as  other  felons  transported,  or  of  their 
ordered  to  be  transported,  were  Cable  to  by  the  laws  then  in  force,      sentence. 

The  second  section  of  this  statute,  relating  to  the  conveying  of  Cases  upon  the 
instruments,  &c.,  into  any  prison,  in  order  to  facilitate  the  escape  of  16  Geo.  2, 
the  prisoners,  makes  the  offender  guilty,  in  cases  where  the  prisoner  ^taint  on*™" 
is  committed  to  or  detained  in  any  gaol  for  treason  or  felony  ex-  suspicion  only 
pressed  in  the  warrant  of  commitment,  (j)    This  has  been  holden  not  within 
to  mean  that  the  offence  should  be  "  clearly  and  plainly  expressed"  l  e  act 
so  that  a  case  where  the  commitment  is  on  suspicion  only  is  not 
within  the  act,  for  these  are  two  kinds  of  commitments,  which  es- 
sentially differ  from  each  other ;  as  a  prisoner  may  be  admitted  to 
bail  on  a  commitment  for  suspicion  only,  but  not  on  a  commitment 
for  treason  or  felony  clearly  and  plainly  expressed  in  the  warrant  (k) 
And  this  doctrine  was  recognized  and  acted  upon  in  a  subsequent 
case  of  an  indictment  upon  the  third  section  of  the  statute,  which 
relates  to  the  aiding  a  prisoner  to  escape  from  the  custody  of  a 
constable  having  charge  of  him  by  virtue  of  a  warrant  of  commit- 
ment for  felony  *'  expressed?  in  such  warrant     The  indictment 
stated  that  the  commitment  was  on  "  suspicion19  of  burglary,  and 
the  warrant  produced  in  evidence  at  the  trial  corresponded  with 
this  statement:  the  point  being  reserved  for  the  opinion  of  the 
Judges,  they  were  unanimously  of  opinion  that  a  commitment  on 
suspicion  was  not  within  the  statute.  (/) 

(j  )   Ante,  438.  (0  Rex  t>.  Greeniff,  1  Leach,  363  ;  and 

(A)  Rex  v.  Walker,  1  Leach,  97,  but      Rex  v.  Gibbon,  1  Leach,  98,  note  (a), 
see  the  7  Geo.  4,  c.  64,  s.  1.  S.  P. 
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Assisting  any 
prisoner  to  es- 
cape, felony. 


Trial  and 
evidence. 


A  majority  of  the  Judges  decided  a  point  of  great  importance  in 
the  construction  of  this  statute,  namely,  that  it  does  not  extend 
to  cases  where  an  actual  escape  is  made,  but  must  be  confined  to 
cases  of  an  attempt,  without  effecting  the  escape  itself.  They 
said,  "  the  statute  purports  to  be  made  for  the  turther  punishing 
of  those  persons  who  shall  aid  and  assist  persons  attempting  to 
escape,  and  makes  the  offence  felony :  it  creates  a  new  felony :  but 
the  offence  of  assisting  a  felon  in  making  an  actual  escape  was 
felony  before ;  and  therefore  does  not  seem  to  fall  within  the  view 
or  intention  of  the  Legislature  when  they  made  this  statute."  (m) 
In  this  case  it  was  also  holden  that  an  indictment  charging  the 
defendant  with  aiding  and  assisting  a  prisoner  to  attempt  to  make 
an  escape,  need  not  state  that  the  party  aided  did  attempt  to  make 
the  escape ;  for  he  could  not  have  aided  if  no  such  attempt  had 
been  made,  (n)  It  has  been  decided  that  the  delivering  instruments 
to  a  prisoner,  to  facilitate  his  escape  from  prison,  is  within  this 
statute,  though  the  prisoner  have  been  pardoned  for  the  offence  of 
which  he  was  convicted,  on  condition  of  transportation,  (o)  And  a 
party  is  within  the  act,  though  there  be  no  evidence  that  he  knew 
of  wnat  specific  offence  the  person  he  assisted  had  been  convicted,  (p) 

In  the  same  case  it  was  also  decided  that  the  record  of  the  con- 
viction of  the  prisoner,  whose  escape  was  to  have  been  effected, 
having  been  produced  by  the  proper  officer,  no  evidence  was  ad- 
missible to  contradict  what  it  stated ;  or  to  shew  that  it  had  never 
been  filed  among  the  records  of  the  county ;  notwithstanding  the 
indictment  referred  to  it  with  a  prout  patet  as  remaining  amongst 
those  records,  (q) 

The  statute  4  Geo.  4,  c.  64,  s.  43,  intituled,  "  An  act  for  the 
consolidating  and  amending  the  laws  relating  to  the  building,  re- 
pairing, and  regulating  of  certain  gaols  and  houses  of  correction 
in  England  and  Wales,"  enacts,  that  "  if  any  person  shall  convey  or 
cause  to  be  conveyed  into  any  prison  to  whicn  the  act  shall  extend, 
any  mask,  vizor,  or  other  disguise,  or  any  instrument  or  arms 

S roper  to  facilitate  the  escape  of  any  prisoners,  and  the  same  shall 
eliver  or  cause  to  be  delivered  to  any  prisoner  in  any  such  prison, 
or  to  any  other  person  there  for  the  use  of  any  such  prisoner,  with- 
out the  consent  or  privity  of  the  keeper  of  such  prison,  every  such 
person  shall  be  deemed  to  have  delivered  such  vizor  or  disguise, 
instrument  or  arms,  with  intent  to  aid  and  assist  such  prisoner  to 
escape,  or  attempt  to  escape ;  and  if  any  person  shall,  by  any  means 
whatever,  aid  and  assist  any  prisoner  to  escape,  or  in  attempting 
to  escape  from  any  prison,  every  person  so  offending,  whether  an 
escape  be  actually  made  or  not,  shall  be  guilty  of  felony ;  and, 
being  convicted  thereof,  shall  be  transported  beyond  the  seas  for 
any  term  not  exceeding  fourteen  years."  (r) 

The  same  statute,  (sec.  44)  to  the  intent  that  prosecutions  for 
escapes,  breaches  of  prison,  and  rescues,  may  be  carried  on  with 


(m)  Rex  ©.  Tilley  and  others,  2  Leach, 
662.    Bat  see  now  4  Geo.  4,  c  64,  s.  43. 

(n)  Id.  ibid. 

(©)  Rex  v.  Shaw  and  others,  Mich.  T. 
1823.     Ross.  &  Ry.  526. 

(p)  Rex  v.  Shaw  and  others,  ante,  note 
(•).  An  indictment  at  common  law  for 
aiding  a  prisoner's  escape  should  state  that 


the  party  knew  of  his  offence.  Rex  v. 
Young,  Trin.  T.  1801,  MS.  Bavley,  J. 

(o/)  Rex  0.  Shaw  and  others,  ante* 
note  (6) 

(r)  This  act  contains  no  express  pro- 
vision for  the  punishment  of  principals  in 
the  second  degree,  and  accessories ;  see, 
therefore,  onto,  p.  123,  note  (*.) 
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as  little  trouble  and  expense  as  possible,  enacts,  "  that  any  offender 
escaping,  breaking  prison,  or  being  rescued  therefrom,  may  be 
tried  either  in  the  jurisdiction  where  the  offence  was  committed, 
or  in  that  where  he  or  she  shall  be  apprehended  and  retaken." 
And  it  also  enacts,  that  a  certificate  of  the  clerk  of  assize,  or  other 
clerk  of  the  Court  in  which  the  offender  was  convicted,  together 
with  due  proof  of  the  identity  of  the  person,  6hall  be  sufficient 
evidence  of  the  nature  and  fact  of  the  conviction,  and  of  the 
species  and  period  of  confinement  to  which  such  person  was  sen- 
tenced. (*) 

The  5  Geo.  4,  c.  84,  which  was  passed  for  the  purpose  of  re-  *  ^J0,4!^ 
vising  and  consolidating  the  laws  for  regulating  the  transportation  Persons  rescn- 
of  offenders  from  Great  Britain,  and  which  will  be  more  particularly  ">g  or  "ding 
noticed  in  the  next  Chapter,  by  sec.  22,  provides,  that  if  any  person  ^  oSSSen 
shall  rescue  or  attempt  to  rescue,  or  assist  in  rescuing  or  attempting  ordered  to  be 
to  rescue,  any  offender  sentenced  or  ordered  to  be  transported  or  transported, 
banished,  from  the  custody  of  the  superintendant  or  overseer,  or  of  custoo>0f the 
any  sheriff  or  gaoler,  or  other  person,  conveying,  removing,  &c,  overseer,  &c, 
such  offender,  or  shall  convey  or  cause  to  be  conveyed  any  disguise,  mad°  punisb- 
instrument  for  effecting  escape,  or  arms,  to  such  offender,  every  oftno^re  had* 
such  offence  shall  be  punishable  in  the  same  manner  as  if  such  been  in  the 
offender  had  been  confined  in  a  gaol  or  prison  in  the  custody  of  the  ^J8^  of  a 
sheriff  or  gaoler,  for  the  crime  of  which  such  offender  shall  have  L^er" 
been  convicted. 

The  two  following  sections  relate  to  the  indictment  and  the  evi- 
dence, and  will  be  found  in  the  next  Chapter. 

(«)  See  this  provision  more  at  large,  ante,  p.  417. 
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CHAPTER  THE  THIRTY-FIFTH. 


OF  RETURNING,  OB  BEING  AT  LARGE,  AFTER  SENTENCE  OF  TRANS- 
PORTATION ;  AND  OF  RESCUING  OR  AIDING  THE  ESCAPE  OF  A 
PERSON  UNDER  SUCH  SENTENCE. 


Offences  by 
statutes.   feet 
assisting  a 
felon  sen- 
tenced to  be 
transported  to 
escape,  makes 
the  party  an 
accessory  after 
the  fact  at 
common  law. 


5  Geo.  4, 

«.  84.  By  s.  1, 

all  persons 
sentenced  or 
ordered  for 
transportation 
are  to  be 
placed  under 
the  provisions 
of  this  act. 


As  exile  or  transportation  is  a  species  of  punishment  unknown  to 
the  common  law  of  England,  and  inflicted  only  under  the  sanction 
of  enactments  of  the  Legislature,  offences  committed  by  not  sub- 
mitting to  that  punishment  are  principally  dependent  upon  the 
f>rovisK>ns  of  particular  statutes,  (a)  But  as  a  party  convicted  of 
elony  within  benefit  of  clergy,  and  sentenced  to  be  transported  for 
seven  years,  continues  a  felon,  till  actual  transportation  and  ser- 
vice, pursuant  to  the  sentence ;  and  as  it  is  a  felony  at  common  law 
to  assist  a  felon  to  escape  out  of  lawful  custody ;  it  has  been 
holden  that,  independently  of  any  statutable  enactments,  a  person 
assisting  such  felon  convict,  being  in  custody  under  sentence  of 
transportation,  to  escape  out  of  prison,  is  an  accessory  to  the  felony 
after  the  feet ;  provided  it  be  such  an  assistance  as  in  law  amounts 
to  a  receiving,  harbouring,  or  comforting  such  felon.  (6) 

The  5  Geo.  4,  c  84,  s.  1,  recites,  that  the  several  laws  in  force 
for  regulating  the  transportation  of  offenders  from  Great  Britain, 
woukf  expire  at  the  end  of  the  then  present  session  of  Parliament ; 
and,  that  it  was  expedient  that  the  laws  relative  to  that  subject 
should  be  revised,  and  consolidated  into  one  act ;  and  then  enacts, 
that  the  act  shall  take  effect  on  the  last  day  of  that  present  session 
of  Parliament ;  and  that  on  and  from  that  day,  all  things  remaining 
to  be  done,  touching  the  punishment,  imprisonment,  correction,  re- 
moval, transportation,  discipline,  employment,  diet,  and  clothing  of 
persons  sentenced  or  ordered  to  transportation  or  banishment  from 
any  part  of  Great  Britain,  under  any  acts  theretofore  or  then  in 
force,  or  pardoned  on  condition  of  being  transported  under  any 
such  acts,  shall  be  continued,  done,  and  completed,  under  the  pro- 
visions of  that  act ;  and  that  all  sentences  and  orders  for  transpor- 
tation, all  orders  in  council  and  other  orders,  warrants,  instructions, 

(a)  In  6  Ev.  Col.  Stat  Part  Y.  CI  xxv. 
(G)  p.  852,  853,  the  learned  editor  says, 
that  the  earliest  act  which  imposed  the 
punishment  of  transportation  was  39  Eliz. 
c.  4,  which  enacted  that  rogues,  vagabonds, 
&c  might,  by  the  justices  in  sessions,  be 
banishea  out  of  the  realm,  and  conveyed  at 
the  charges  of  the  county  to  such  parts 
beyond  tne  seas  as  should  be  assigned 
by  the  privy  council,  or  otherwise  adjudged 


perpetually  to  the  gallies  of  this  realm; 
and  any  rogue  so  banished,  and  returning 
again  into  the  realm,  was  to  be  guilty  of 
felony.  And  he  says  that  the  earliest 
statute  then  subsisting  which  notices  the 
power  of  transportation  was  22  Car.  2, 
c  5. 

(6)  Rex  e.  Burridge,  M.  T.  1734.  3  P. 
Wms.  439. 
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directions,  appointments,  authorities,  contracts  and  securities,  made,  5  Geo,  4,  c.  84. 
issued,  or  given  under  any  of  the  said  acts,  and  in  force  at  the  time 
of  the  commencement  of  that  act,  should  continue  in  force  under 
and  by  virtue  of  that  act,  unless  and  until  they  should  be  revoked 
or  superseded 

By  sec.  2,  "  from  and  after  the  commencement  of  this  act,  every  s.  2.  Offenders 
person  convicted  before  any  Court  of  competent  jurisdiction  in  adjudged  for 
Great  Britain,  of  any  offence  for  which  he  or  she  shall  be  liable  to  SStokftranl- 
be  transported  or  banished,  shall  be  adjudged  and  ordered  to  be  ported  under 
transported  or  banished  beyond  the  seas,  for  the  term  of  life  or  the  provisions 
years  for  which  such  offender  shall  be  liable  by  any  law  to  be  trans-  And  also** 
ported  or  banished ;  and  every  sentence  of  transportation  or  banish-  offenders  re- 
ment  passed  or  to  be  passed  on  any  offender,  in  any  Court  of  <*i?ing  a  con- 
competent  jurisdiction  in  Great  Britain,  and  every  order  for  trans-  concOTjin^011 
portation  or  banishment  made  or  to  be  made  in  pursuance  of  the  whom  an 
sentence  of  any  such  Court  or  other  competent  authority,  shall  allowance  and 
subject  the  offender  to  be  conveyed  beyond  the  seas,  under  the  ^eby*!1* 
provisions  of  this  act ;  and  whenever  his  Majesty  shall  be  pleased  subsequent 
to  extend  mercy  to  any  offender  convicted  of  any  crime  for  which  court- 
he  or  she  is  or  shall  be  excluded  from  the  benefit  of  clergy,  upon 
condition  of  transportation  beyond  the  seas,  either  for  the  term  of 
life,  or  any  number  of  years,  and  such  intention  of  mercy  shall  be 
signified  by  one  of  his  Majesty's  principal  secretaries  of  state  to  the 
Court  before  which  such  offender  hath  been  or  shall  be  convicted, 
or  any  subsequent  Court  with  the  like  authority,  such  Court  shall 
allow  to  such  offender  the  benefit  of  a  conditional  pardon,  and 
make  an  order  for  the  immediate  transportation  of  such  offender ; 
and  in  case  such  intention  of  mercy  shall  be  so  signified  to  the 
judge  or  justice  before  whom  such  offender  hath  been  or  shall  be 
convicted,  or  to  any  judge  of  his  Majesty's  Court  of  King's  Bench 
or  Common  Pleas,  or  to  any  baron  of  the  Exchequer  of  the  degree 
of  the  coif  in  England,  such  judge,  justice,  or  baron,  shall  allow  to 
such  offender  the  benefit  of  a  conditional  pardon,  and  make  an 
order  for  the  immediate  transportation  of  such  offender,  in  the  same 
manner  as  if  such  intention  of  mercy  had  been  signified  to  the 
Court  during  the  term  or  session  in  or  at  which  such  offender  was 
convicted ;  and  such  allowance  and  order  shall  be  considered  as  an 
allowance  and  order  made  by  the  Court  before  which  such  offender 
was  convicted,  and  shall  be  entered  on  the  records  of  the  same 
Court  by  the  proper  officer  thereof,  and  shall  be  as  effectual  to  all 
intents  and  purposes,  and  have  the  same  consequences,  as  if  such 
allowance  and  order  had  been  made  by  the  same  Court  during  the 
continuance  thereof;  and  every  such  order,  and  also  every  order 
made  by  the  Court  of  Justiciary  in  Scotland  for  the  transportation 
of  any  offender,  whose  sentence  of  death  shall  be  remitted  by  his 
Majesty,  shall  subject  the  offender  to  be  conveyed  beyond  the  seas, 
under  the  provisions  of  this  act" 

By  sec.  3,  "  it  shall  be  lawful  for  his  Majesty,  by  and  with  the  Sec  3.  Places 
advice  of  his  privy  council,  from  time  to  time,  to  appoint  any  place  ^tr^?rta" 
or  places  beyond  the  seas,  either  within  or  without  his  Majesty's  appointed  by 
dominions,  to  which  felons  and  other  offenders  under  sentence  or  his  Majesty, 
order  of  transportation  or  banishment  shall  be  conveyed;  and  that  ^fifJ^tT 
when  any  offenders  shall  be  about  to  be  transported  or  banished  ^  authorise 
from  Gr&at  Britain,  one  of  his  Majesty's  principal  secretaries  of  persons  to 
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make  contracts  state  shall  give  orders  for  their  removal  to  the  ship  to  be  employed 
for  tranipor-  for  their  transportation,  and  shall  authorize  ana  empower  some 
uto0IL  person  to  make  a  contract  for  their  effectual  transportation  to  some 

of  the  places  so  appointed,  and  shall  direct  security  to  be  given 
for  their  effectual  transportation,  in  the  manner  hereinafter  men- 
tioned." 

Provision  is  then  made  for  the  delivery  of  offenders  ordered  to 
be  transported  to  the  contractors  by  the  sheriff  or  gaoler,  and  for 
the  giving  of  proper  security  by  the  contractors  for  their  effectual 
transportation  (except  when  such  offenders  are  transported  in  King's 
ships),  (c)     Authority  is  then  given  to  punish  such  offenders  mis- 
behaving themselves  upon  the  voyage ;  (d)  and  a  property  m  their 
services  during  the  term  of  transportation  is  vestecl  in  the  governor 
of*  the  colony,  &c  and  his  assignees,  (e) 
Sec  10.  Places       By  sec  10,  "  it  shall  be  lawful  for  his  Majesty  from  time  to  time, 
HfSS-"1  \l  warrant  under  his  royal  «n  manual,  to  appoint  places  of  con- 
maybeap-       nnement  within  England  or  Wales,  either  at  land,  or  on  board 
pointed  by  his   vessels  to  be  provided  by  his  Majesty  in  the  river  Thames,  or  some 
^e8ty"  other  river,  or  within  the  limits  of  some  port  or  harbour  of  England 

or  Wales,  for  the  confinement  of  male  offenders  under  sentence  or 
order  of  transportation,  which  shall  be  under  the  management  of  a 
superintendant  and  overseer,  to  be  appointed  by  his  Majesty ;  and 
that  it  shall  be  lawful  for  one  of  his  Majesty's  principal  secretaries 
of  state  to  direct  the  removal  of  any  male  offender  who  shall  be 
under  sentence  of  death,  but  who  shall  be  reprieved,  or  whose  sen- 
tence shall  be  respited  during  his  Majesty's  pleasure,  or  who  shall 
be  under  sentence  or  order  of  transportation,  and  who,  having  been 
examined  by  an  experienced  surgeon  or  apothecary,  shall  appear  to 
be  free  from  any  putrid  or  infectious  distemper,  and  fit  to  be  re* 
moved  from  the  gaol  or  prison  in  which  such  offender  shall  be 
confined,  to  any  of  the  places  of  confinement  so  appointed ;  and 
every  offender  who  shall  be  so  removed  shall  continue  in  the  said 
place  of  confinement,  or  be  removed  to  and  confined  in  some  other 
such  place  or  places  as  aforesaid,  as  one  of  his  Majesty's  principal 
secretaries  of  state  shall  from  time  to  time  direct,  until  such  offender 
shall  be  transported  according  to  law,  or  shall  become  entitled  to 
his  liberty,  or  until  one  of  his  Majesty's  principal  secretaries  of  state 
shall  direct  the  return  of  such  offender  to  the  gaol  or  prison  from 
which  he  shall  have  been  removed;  and  the  sheriff  or  gaoler  having; 
the  custody  of  any  offender  whose  removal  shall  be  ordered  in  manner 
aforesaid,  shall  with  all  convenient  speed,  after  the  receipt  of  any  such 
order,  convey  orcause  to  be  conveyed  every  such  offender  to  the  place 
appointed,  and  there  deliver  him  to  such  superintendant  or  overseer, 
together  with  a  true  copy,  attested  by  such  sheriff  or  gaoler,  of 
the  caption  and  order  of  the  Court  by  which  such  offender  was 
sentenced  or  ordered  for  transportation,  containing  the  sentence  or 
order  of  transportation  of  each  such  offender,  by  virtue  whereof  he 
shall  be  in  the  custody  of  such  sheriff  or  gaoler :  and  also  a  certifi- 
cate, specifying  concisely  the  description  of  his  crime,  his  age, 
whether  married  or  unmarried,  his  trade  or  profession,  and  an 
account  of  his  behaviour  in  prison  before  and  after  his  trial,  and  the 

(c)  Sec.  4,  5,  7.  (e)  Sec  8. 

(<*)  Sec.  6. 
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gaoler's  observations  on  his  temper  and  disposition,  and  such  in- 
formation concerning  his  connexions  and  former  course  of  life  as 
may  have  come  to  the  gaoler's  knowledge ;  and  such  superintendant 
or  overseer  shall  give  a  receipt  in  writing  to  the  sheriff  or  gaoler  for 
the  discharge  of  such  sheriff  or  gaoler." 

The  act  then  authorizes  his  Majesty  to  appoint  a  superintendant, 
an  assistant  to  the  superintendant,  and  an  overseer  for  such  places 
of  confinement;  specifies  the  duties  of  the  superintendant;  and 
contains  regulations  for  the  cleansing,  purifying,  and  clothing,  the 
offenders  brought  to  such  places.  (/) 

By  sec  13  "it  shall  be  lawful  for  his  Majesty,  by  any  order  or  Sec  13.  His 
orders  in  council,  to  declare  his  royal  will  and  pleasure,  that  male  Mqerfyi* 
offenders  convicted  in  Great  Britain,  and  being  under  sentence  or  ^^  <££%<& 
order  of  transportation,  shall  be  kept  to  labour  in  any  part  of  his  to  be  employed 
Majesty's  dominions  out  of  England,  to  be  named  in  such  order  or  j°  ™y  V?**  of 
orders  in  council ;  and  that  whenever  his  Majesty's  will  and  pleasure  out  of  England, 
shall  be  so  declared  in  council,  it  shall  be  lawful  for  one  of  nis  Ma-  under  the 
jesty's  principal  secretaries  of  state  to  direct  the  removal  and  con-  ■»Mg«neil| £* 
finement  of  any  such  male  offender,  either  at  land  or  on  board  any  JJnt^T11 
vessel  to  be  provided  by  his  Majesty,  within  the  limits  of  any  port 
or  harbour  in  that  part  of  his  Majesty's  dominions  which  shall  be 
named  in  such  order  in  council,  under  the  management  of  the  said 
superintendant,  and  of  an  overseer  to  be  appointed  by  his  Majesty 
for  each  such  vessel  or  other  place  of  confinement ;  and  that  every 
offender  who  shall  be  so  removed  shall  continue  on  board  the  vessel 
or  other  place  of  confinement  to  be  so  provided,  or  any  similar  vessel 
or  other  place  of  confinement  to  be  from  time  to  time  provided  by 
his  Majesty,  until  his  Majesty  shall  otherwise  direct,  or  until  the 
offender  shall  be  entitled  to  his  liberty." 

By  sec.  15  "  after  the  removal  of  any  offender  under  this  act,  the  Sec  15.  De- 
superintendant  and  overseer,  who  shall  have  the  custody  of  him,  clare*  the 
shall,  during  the  term  of  such  custody,  have  the  same  powers  over  ]£J[^  ^be 
him  as  are  incident  to  the  office  of  a  sheriff  or  gaoler,  and  shall  in  superintendant 
like  manner  be  answerable  for  any  escape  of  such  offender ;  and  if  ■»*  overseer, 
any  offender  shall  during  such  custody  be  guilty  of  any  misbeha- 
viour or  disorderly  conduct,  the  superintendant  or  overseer  shall 
be  authorized  to  inflict  or  cause  to  be  inflicted  on  him  such  moderate 
punishment  or  correction  as  shall  be  allowed  by  one  of  his  Majesty's 
principal  secretaries  of  state ;  and  such  superintendant  or  overseer 
shall  also,  during  such  custody,  see  every  offender  fed  and  clothed 
according  to  a  scale  of  diet  and  clothing  to  be  fixed  on  and  notified 
in  writing  by  one  of  his  Majesty's  principal  secretaries  of  state  to  the 
superintendant;    and  shall  keep  such  offender  to  labour  at  such 
places,  and  under  such  regulations,  directions,  limitations,  and  re- 
strictions, as  by  such  secretary  of  state  shall  from  time  to  time  be 
prescribed ;  and  in  case  of  the  absence  of  any  such  superintendant  or 
overseer,  or  of  the  vacancy  of  his  office,  his  duties  or  powers  shall  be 
discharged  and  exercised  in  all  respects  by  the  officer  or  person  on 
whom  the  command  of  the  place  of  confinement  shall  devolve." 
The  superintendant  is  also  empowered  to  act  as  a  justice  of  the 
peace,  (g) 

(/)Sec  11,12.  (9)  Sec.  16. 
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Bee.  17.  Con-       By  sec  17  u  whenever  any  convict  adjudged  to  transportation  by 

SaW  ^yCourtorj^inanypartofhisMajesty'sdoinimonsnatwith- 

of  the  United  in  the  United  Kingdom,  or  any  convict  adjudged  to  suffer  death  by 

Kingdom  to  any  8UCh  Court  or  judge,  and  pardoned  on  condition  of  transportation, 

«n?eoiirictsD*  k*8  ^>een  or  sna^  ^  brought  to  England  in  order  to  be  transported,, 
pardoned  on  it  shall  and  may  be  lawful  to  imprison  any  such  offender  m  any 
condition  of  place  of  confinement  provided  under  the  authority  of  this  act,  until 
mnwSm0^  B0£^1  co1x^c^  8naU  he  transported,  or  shall  become  entided  to  lys- 
brought  to  liberty ;  and  that  so  soon  as  every  such  convict  shall  be  so  impri- 
EngSuwl,bc  8oned,  all  the  provisions,  rules,  regulations,  clauses,  authorities, 
tranrarted.*11    powers,  penalties,  matters  and  things  aforesaid,  concerning  the  safe 

custody,  confinement,  treatment,  and  transportation,  of  any  offender 
convicted  in  Great  Britain,  shall  extend  and  be  construed  to  extend 
to  every  convict  who  may  have  been  or  may  be  hereafter  adjudged 
to  transportation,  by  any  Court  or  judge  in  any  part  of  his  Majesty's 
dominions  not  within  the  United  Kingdom,  and  to  every  convict 
adjudged  by  any  such  Court  or  judge  to  suffer  death,  and  pardoned 
on  condition  of  transportation,  and  brought  to  England  in  order  to 
be  transported,  as  fully  and  effectually  to  all  intents  and  purposes, 
as  if  such  convict  had  been  convicted  and  sentenced  at  any  session 
of  gaol  delivery  holden  for  any  county  within  England." 

It  is  then  provided,  that  it  shall  be  lawful  to  keep  to  hard  labour 
every  .offender  under  sentence  or  order  of  transportation,  while  he 
or  sue  shall  remain  in  the  common  gaol,  if  his  or  her  health  will 
permit;  and  if  one  or  more  of  the  visiting  justices  shall  give  a  writ- 
ten order  to  that  effect;  and  that  it  shall  be  lawful  for  one  of  his 
Majesty's  principal  secretaries  of  state,  if  he  shall  think  fit,  to 
order  that  any  such  offender  be  removed  from  the  common  gaol  to 
the  House  of  Correction,  and  there  kept  to  hard  labour,  (A)    And 
the  time  during  which  any  offender  snail  continue  in  any  gaol  or 
House  of  Correction,  or  in  any  such  place  of  confinement  as  afore- 
said, under  sentence  or  order  of  transportation,  is  to  be  reckoned 
in  discharge  or  part  discharge  of  the  term  of  transportation  or  ba- 
nishment (t )    Provision  is  then  made  for  the  secure  removal  of 
offenders  through  any  county  to  the  seaports  or  places  of  confine- 
ment, and  for  the   payment  of  the  expenses  of  removal  by  the 
county  in  which  the  conviction  took  place.  (J) 
See  22.  Of-         By  sec.  22  "  if  any  offender  who  shall  have  been  or  shall  be  so 
^blTS-MiT*1  aentenoe^  or  orderea  to  be  transported  or  banished,  or  who  shall 
iported,  &c ,       h*ve  agreed  or  shall  agree  to  transport  or  banish  himself  or  herself 
*nd  being  af-    on  certain  conditions,  either  for  life  or  any  number  of  years,  under 
terw&rds  at        ^e  provisions  of  this  or  any  former  act,  shall  be  afterwards  at  large 
lawSi  crate,     within  any  part  of  his  Majesty's  dominions,  without  some  lawful 
guilty  of     '     cause,  before  the  expiration  of  the  term  for  which  such  offender  shall 
felony.  kave  \)een  sentenced  or  ordered  to  be  transported  or  banished,  or 

shall  have  so  agreed  to  transport  or  banish  himself  or  herself,  every 
such  offender  so  being  at  large,  being  thereof  lawfully  convicted, 
And  may  bo      shall  suffer  death,  as  in  cases  of  felony,  without  the  benefit  of  clergy ; 
^^h  "a*?  *P"  an(^  8UC^  onCen<fer  may  ^  ffed  either  in  the  county  or  place  where 
^enTthey  °f    ^e  or  8Qe  8na^  ^  apprehended,  or  in  that  from  whence  he  or  she 

(A)  Sec.  18.  (j  )  Sec.  20,21. 

(i)  See.  19. 
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was  ordered  to  be  transported  or  banished ;  and  if  any  person  shall  were  ordered 
rescue,  or  attempt  to  rescue,  or  assist  in  rescuing  or  attempting  to  to^£m*~ 
rescue,  any  such  offender  from  the  custody  of  such  superintendent  Persons  mot- 
or overseer,  or  of  any  sheriff  or  gaoler,  or  other  person  conveying,  fag  or  attempt- 
removing,  transporting,  or  reconveying  him  or  her,  or  shall  convey,  ^f  tof^jL 
or  cause  to  be  conveyed,  any  disguise,  instrument  for  effecting  es-  as  if  »*en 
cape,  or  arms,  to  such  offender,  every  such  offence  shall  be  punish-  offender!  had 
able  in  the  same  manner  as  if  such  offender  had  been  confined  in  a  J^JJS*™** 
gaol  or  prison,  in  the  custody  of  the  sheriff  or  gaoler,  for  the  crime  of  pri*«L 
which  such  offender  shall  have  been  convicted ;  and  whoever  shall 
discover  and  prosecute  to  conviction  any  such  offender  so  being  at 
large  within  tnis  kingdom,  shall  be  endued  to  a  reward  of  twenty 
pounds  for  every  such  offender  so  convicted." 

The  4  &  5  We  4,  c.  67,  recites  the  preceding  section,  and  enacts,  4  &  5  W.  4, 
that  "  so  much  of  the  recited  act  as  inflicts  the  punishment  of  death  <*•  67. 
upon  persons  convicted  of  any  offence  therein  and  hereinbefore  spe- 
cified, shall  be,  and  the  same  is  hereby  repealed ;  and  that  from  and 
after  the  passing  of  this  act,  any  person  convicted  of  any  offence 
above  specified  in  the  said  act  of  5  Geo.  4,  c.  84,  or  of  aiding  or 
abetting,  counselling,  or  procuring  the  commission  thereof,  shall  be 
liable  to  be  transported  beyond  the  seas  for  his  or  her  natural  life, 
and  previously  to  transportion  shall  be  imprisoned,  with  or  without 
hard  labour,  in  any  common  gaol,  house  of  correction,  prison,  or 
penitentiary,  for  any  term  not  exceeding  four  years."  (A) 

By  sec  23  of  the  5  Geo,  4,  c.  64,  "in  any  indictment  against  5 Geo. 4, c.  64, 
any  offender  for  being  found  at  large,  contrary  to  the  provisions  of  ••  ?&  Porm 
this  or  of  any  other  act  now  made,  or  hereafter  to  be  made ;  and  l^ffi^f11* 
also  in  any  indictment  against  any  person  who  shall  rescue,  or  at-  fenders  round 
tempt  to  rescue,  or  assist  in  rescuing,  any  such  offender  from  such  **  tog**  •** 
custody,  or  who  shall  convey,  or  cause  to  be  conveyed,  any  disguise,  2S  racnhyr 
instrument  for  effecting  escape,  or  arms,  to  any  such  offender,  con-  &c. 
trary  to  the  provisions  of  this  or  of  any  other  act  now  made,  or  here- 
after to  be  made,  whether  such  offender  shall  have  been  tried  before 
any  Court  or  judge,  within  or  without  the  United  Kingdom,  or  be- 
fore any  naval  or  military  court-martial,  it  shall  be  sufficient  to 
charge  and  allege  the  order  made  for  the  transportation  or  banish- 
ment of  such  offender,  without  charging  or  alleging  any  indictment, 
trial,  conviction,  judgment,  or  sentence,  or  any  pardon  or  intention 
of  mercy,  or  signification  thereof,  of  or  against,  or  in  any  manner  re- 
lating to  such  offender." 

By  sec,  24  "  the  clerk  of  the  Court  or  other  officer  having  the  gee  24.  Eti- 
custody  of  the  records  of  the  Court  where  such  sentence  or  order  of  dence  by 
transportation  or  banishment  shall  have  been  passed  or  made,  shall,  SI^^ofA 
at  the  request  of  any  person  on  his  Majesty's  behalf,  make  out  and  cow*  &c   0f 
give  a  certificate  in  writing,  signed  by  him,  containing  the  effect  and  the  conviction 
substance  only  (t)  (omitting  the  formal  part)  of  every  indictment  and  and  8cntenco« 
conviction  of  such  offender,  and  of  the  sentence  or  order  for  his  or 
her  transportation  or  banishment,  (not  taking  for  the  same  more  than 
six  shillings  and  eightpence),  which  certificate  shall  be  sufficient 

(k)  Neither  the  5  Geo.  4,  c.  64,  nor  the      therefore,  ante,  p.  123,  note  (6). 
4  &  5  Wm.  4,  c.  67,  provide  for  the  punish-  (/)  Sec  Rex  v.  Watson,  ante,  p.  4 17. 

meat  of  accessories  after  the  fact;  see, 
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4  &  5  Win.  4, 
c.  67. 


66  Geo.  3t 
c.  63,  and  59 
Geo.  3,  c.  136, 
as  to  convicts 
sentenced  to 
transportation, 
and  confined  in 
the  general 
Penitentiary  at 
Millbank. 

59  Geo.  3, 
c.  113,  s.  17. 
Convicts  con- 
fined in  the 
Penitentiary, 
breaking 
prison,  or  es- 
caping, are  to 
be  punished 
by  an  addition 
to  the  term  of 
their  confine- 
ment; and, 
upon  a  second 
breachpf 
prison  ores- 
cape,  guilty  of 
felony. 
And  convicts 
attempting, 
&c.,are  to  be 
punished  by 
additional  im- 
prisonment. 


56  Geo.  3, 
c.  63,  s.  44. 
Persons  rescu- 
ing convicts 
ordered  to  be 
confined  in  the 
Penitentiary, 
or  aiding  in 
such  rescue,  to 
be  guilty  of 
felony,  and 
confined  in  the 
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evidence  of  the  conviction  and  sentence,  or  order  for  the  trans- 

Eortation  or  banishment  of  such  offender ;  and  every  such  certi- 
cate,  if  made  by  the  clerk  or  officer  of  any  Court  in  Great  Bri- 
tain, shall  be  received  in  evidence,  upon  proof  of  the  signature 
and  official  character  of  the  person  signing  the  same ;  and  every 
such  certificate,  if  made  by  the  clerk  or  officer  of  any  Court  out 
of  Great  Britain,  shall  be  received  in  evidence,  if  verified  by  the 
seal  of  the  Court,  or  by  the  signature  of  the  judge,  or  one  of  the 
judges  of  the  Court,  without  further  proof.'' 

The  56  Geo.  3,  c.  63,  and  the  59  Geo.  3,  c  136,  were  passed  for 
the  purpose  of  regulating  the  general  Penitentiary  for  convicts, 
erected  (m)  at  Millbank,  in  the  county  of  Middlesex,  and  authorize 
the  confinement  of  certain  convicts  sentenced  to  transportation  in 
that  place ;  and  contain  certain  provisions  respecting  such  convicts 
breaking  prison  or  escaping,  or  attempting  to  break  prison,  &c,  and 
respecting  persons  rescuing,  or  attempting  to  rescue  them,  or  sup- 
plying means  of  escape. 

The  latter  statute  repealing  sec  43  of  the  56  Geo.  3,  c  63,  enacts, 
"  that  if  any  convict,  who  shall  be  ordered  to  be  confined  in  the 
said  Penitentiary,  shall,  at  any  time  during  the  term  of  such  con- 
finement, break  prison,  or  escape  from  the  place  of  his  or  her  con- 
finement, or  in  his  or  her  conveyance  to  sucn  place  of  confinement, 
or  from  the  person  or  persons  having  the  lawful  custody  of  such 
convict,  he  or  she  so  breaking  prison  or  escaping  shall  be  punished 
by  an  addition  not  exceeding  tnree  years  to  the  term  for  which  he 
or  she,  at  the  time  of  his  or  her  breach  of  prison  or  escape,  was  sub- 
ject to  be  confined ;  and  if  such  convict  so  punished  by  such  addition 
to  the  term  of  confinement  shall  afterwards  be  convicted  of  a  second 
escape  or  breach  of  prison,  he  or  she  shall  be  adjudged  guilty  of 
felony,  without  benent  of  clergy. "  (n)  And  it  further  enacts,  *'  that 
if  any  convict  who  shall  be  ordered  to  be  confined  in  the  said  Peni- 
tentiary, shall  at  any  time  during  the  term  of  such  confinement 
attempt  to  break  prison,  or  escape  from  the  place  of  his  or  her  con- 
finement, or  shall  forcibly  break  out  of  his  or  her  cell,  or  shall  make 
any  breach  therein,  with  intent  to  escape  therefrom ;  he  or  she,  so 
offending,  being  convicted  thereof,  shall  be  punished  by  an  addition 
not  exceeding  six  calendar  months  to  the  term  for  which  he  or  she 
at  the  time  of  committing  any  such  offence  was  subject  to  be  con- 
fined." 

The  56  Geo.  3,  c.  63,  s.  44,  enacts,  "  that  if  any  person  shall 
rescue  any  convict  who  shall  be  ordered  to  be  confined  within  the 
said  Penitentiary,  either  during  the  time  of  his  or  her  conveyance 
to  the  said  Penitentiary,  or  whilst  such  convict  shall  be  in  the  cus- 
tody of  the  person  or  persons  under  whose  care  and  charge  he  or 
she  shall  be  so  confined ;  or  if  any  person  shall  be  aiding  or  assisting 
in  any  such  rescue,  every  such  person  so  rescuing,  aiding,  or  assisting, 
shall  oe  guilty  of  felony,  and  may  be  ordered  to  be  confined  in  the 
said  Penitentiary,  for  any  term  not  less  than  one  year,  nor  exceeding 


(m)  It  was  erected  under  the  provisions 
of  the  52  Geo.  3,  c.  41. 

(«)  This  punishment  was  abolished,  and 
a  new  one  substituted  by  the  1  Vict.  c.  9 1 , 
s.  1  &  2  ;  see  the  present  punishment,  ante. 


p.  92.  The  act  contains  no  provisions  as 
to  principals  in  the  second  degree  and  ac- 
cessories; see,  therefore,  ante,  p.  125,  note 
(6)  for  their  punishment. 
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five  rears ;  and  if  any  person  having  the  custody  of  any  such  convict  Penitentiary. 

as  aforesaid,  or  being  employed  by  the  person  having  such  custody  And  persons 

as  a  keeper,  under-keeper,  turnkey,  assistant,  or  guard,  shall  volun-  toT,Dff  J^^ 

tarily  permit  such  convict  to  escape;  or  if  any  person  whatsoever  convicts,  and 

shalL  by  supplying  arms,  tools,  or  instruments  of  disguise,  or  other-  voluntarily 

wise  b/in  ^Zoner  aiding  and  acting  to  any luch 'convict  in  2j*J- 

any  escape,  or  in  any  attempt  to  make  an  escape,  though  no  escape  other  persons 

be  actually  made,  or  shall  attempt  to  rescue  any  such  convict,  or  be  •M>»g  °r 

aiding  and  assisting  in  any  such  attempt,   though  no  rescue  be  escape  ot^"1 

actually  made,  every  such  person  so  permitting,  attempting,  aiding,  rescue,  to  be 

or  assisting,  shall  be  guilty  of  felony ;  (o)  and  if  any  person  having  guilty  of 

such  custody,  or  being  so  employed  by  the  person  naving  such  cus-  e  ony* 
tody  as  aforesaid,  shall  negligently  permit  any  such  convict  to  escape, 
such  person  so  permitting  shall  be  guilty  of  a  misdemeanor ;  and, 
being  lawfully  convicted  of  the  same,  shall  be  liable  to  fine  or  im- 
prisonment, or  to  both,  at  the  discretion  of  the  Court." 

The  45th  section  relates  to  the  more  ready  and  effectual  trial  and  66  Geo.  3, 

conviction  of  persons  committing  offences  within  the  act;  and  pro-  JL?3:?*  4>\ 

.lA,    A         r  .  .   ^  ,        ,.  .  ,    .  r.     Trial  for  such 

vides  that  any  convict  so  escaping,  breaking  prison,  or  being  rescued,  offences. 

may  be  tried  either  in  the  county  where  ne  shall  be  apprehended 

and  retaken,  or  in  the  county  in  which  the  said  offence  shall  have 

been  committed ;  and  that,  in  case  of  any  prosecution  for  such  escape,  Evidence  of 

attempt  to  escape,  breach  of  prison,  or  rescue,  either  against  the  the  or?er  of 

convict  escaping,  or  attempting  to  escape,  or  having  broken  prison,  toT™h  Peni- 

or  being  rescued,  or  against  any  other  person  or  persons  concerned  tentiary. 

therein,  or  aiding,  abetting,  or  assisting  the  same,  a  copy  properly 

attested,  of  the  order  of  commitment  to  such  Penitentiary,   shall, 

(after  proof- made  that  the  person  then  in  question  before  the  court 

is  the  same  that  was  delivered  with  such  order,)  be  sufficient  evidence 

to  the  court  and  jury  that  the  person  then  in  question  was  so  ordered 

to  such  confinement 

The  1  &  2  Vict.  c.  82,  which  provides  for  the  establishment  of  a   i  &  2  Vict, 
prison  for  juvenile  offenders  at  Parkhurst,  in  the  Isle  of  Wight,  enacts,  Jj? 2- 
by  s.  12,  "that  if  any  offender  who  shall  be  ordered  to  be  confined  breaking8 
in  Parkhurst  prison  shall  at  any  time  during  the  term  of  such  con-  prisoner., 
finement  break  prison  or  escape  from  the  place  of  his  or  her  confine-  at  Parkhu™*- 
ment,  or  in  his  or  her  conveyance  to  such  place  of  confinement,  or 
from  any  lands  belonging  to  the  prison,  or  from  the  person  or  per- 
sons having  the  lawful  custody  of  such  offender,  he  or  sue  so  breaking 
prison  or  escaping  shall  be  punished,  if  under  sentence  of  imprison- 
ment, by  an  addition  not  exceeding  two  years  to  the  term  for  which 
he  or  she  at  the  time  of  his  or  her  breach  of  prison  or  escape  was 
subject  to  be  confined,  and  if  under  sentence  of  transportation,  in 
such  manner  as  persons  under  sentence  of  transportation  escaping 
from  or  breaking  out  of  any  other  prison  or  place  of  confinement  are 
liable  to  be  punished ;  ana  if  an  offender  so  punished  by  such  addi- 
tion to  the  term  of  confinement  shall  afterwards  be  convicted  of  a 
second  escape  or  breach  of  prison,  he  or  she  shall  be  adjudged  guilty 
of  felony  (o) ;  and  if  any  offender  who  shall  be  ordered  to  be  confined 
in  the  said  prison  shall,  at  any  time  during  the  term  of  such  confine- 
Co)  As  no  punishment  is  specially  pro-      8  and  9,  and  1  Vict  c.  90,  s.  5,  and  so  are 
vided  by  this  act  for  this  offence,  it  is  pu-      the  principals  in  the  second  degree  and  ac- 
nishable  under  the  7  &  8  Geo.  4,  c.  28,  ss.       cessories ;  see  ante,  p.  123,  note  (6). 

VOL.    I.  GO 
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ment,  attempt  to  break  prison  or  escape  from  the  place  of  his  or  her 
confinement,  or  shall  forcibly  break  out  of  his  or  her  cell,  or  shall 
make  any  breach  therein  with  intent  to  escape,  he  or  she  so  offending 
being  convicted  thereof,  shall  be  punished  by  imprisonment  for  a 
term  not  exceeding  twelve  calendar  months,  in  addition  to  the  pun- 
ishment to  which  he  or  she  at  the  time  of  committing  any  such 
offence  was  subject" 
Mutiny  Act  The  mutiny  acts  also  make  provision  for  the  punishment  of  per- 

the^n? h°f  8ons  retumulg  fr°m  transportation  after  sentence  by  a  court-martial. 
of  perwns™^1  By  the  4  &  5  Vict  c.  2,  s.  1,  persons  committing  the  offences  therein 
turning  from  specified  shall  suffer  death,  or  such  other  punishment  as  by  a  court- 
S^0^011  m&rtial  shall  be  awarded.  By  sec.  7,  "  whensoever  any  general  court- 
by  a  court  °Ce  martial,  by  which  any  soldier  shall  have  been  tried  and  convicted 
martial.  of  any  offence  punishable  with  death,  shall  not  think  the  offence 

deserving  of  capital  punishment,  such  court-martial  may,  instead  of 
awarding  a  corporal  punishment  or  imprisonment,  adjudge  the  of- 
fender according  to  tne  degree  of  the  offence,  to  be  transported  as 
a  felon  for  life,  or  for  a  certain  term  of  years,  or  may  sentence  him 
to  general  service  as  a  soldier  in  any  corps,  and  in  any  county  or 
place  which  her  Majesty  shall  thereupon  direct     And  in  all  cases 
where  a  capital  punishment  shall  have  been  awarded  by  a  general 
court-martial,  it  shall  be  lawful  for  her  Majesty,  or,  if  in  the  East  In- 
dies, for  the  officer  commanding  in  chief  the  forces  at  the  presidency, 
to  which  the  offender  shall  belong,  instead  of  causing  such  sentence 
to  be  carried  into  execution,  to  order  the  offender  to  be  transported 
as  a  felon,  either  for  life  or  for  a  certain  term  of  years,  as  shall  seem 
meet  to  her  Majesty,  or,  if  in  the  East  Indies,  to  the  officer  command- 
ing as  aforesaid."    By  sec.   18,  whenever  her  Majesty  shall  intend 
that  any  sentence  passed  by  any  court-martial  shall  be  carried  into 
effect  for  the  term  specified  in  such  sentence,  or  for  any  shorter 
term,  or  shall  be  pleased  to  commute  any  sentence  of  death  to  trans- 
portation, the  same  shall  be  notified  in  writing  to  any  judge  of  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer,  in  England  or  Ire- 
land, and  thereupon  such  judge  shall  make  an  order  for  the  transpor- 
tation of  such  offender,  in  conformity  with  such  notification ;  "  and 
every  person  so  ordered  to  be  transported  shall  be  subject  to  every 
provision  made  by  law  and  in  force  concerning  persons  convicted 
of  any  crime,  ana  under  sentence  of  transportation ;  and  from  the 
time  when  such  order  of  transportation  shall  be  made,  every  act  in 
force  touching  the  escape  of  felons,  or  their  afterwards  returning,  or 
their  being  at  large  without  leave,  shall  apply  to  such  offender,  and 
to  all  persons  aiding  and  abetting,  contriving,  or  assisting  in  any  es- 
cape and  intended  escape,  or  the  returning  without  leave  of  any  such 
offender."    The  judge,  who  makes  any  such  order  of  transportation, 
is  to  direct  the  said  notification  and  order  to  be  filed  of  record  in  the 
office  of  the  clerk  of  the  Crown  of  the  Queen's  Bench,  who  is,  on 
application,  to  deliver  a  certificate  in  writing  to  such  offender,  or  to 
any  person  applying  in  his  or  her  Majesty s  behalf,  "shewing  the 
christian  and  surname  of  such  offender,  his  offence,  the  place  where 
the  Court  washeld,  before  whom  he  was  convicted,  and  the  conditions 
on  which  the  order  of  transportation  was  given ;  which  certificate 
shall  be  sufficient  proof  of  the  conviction  and  sentence  of  such  of- 
fender, and  also  of  the  terms  on  which  such  order  for  his  transporta- 
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tion  was  given,  in  any  Court,  and  in  any  Droceedmg  wherein  it  may 
be  necessary  to  inquire  into  the  same."  (p) 

Provisions  of  a  nature  nearly  similar  are  usually  contained  in  the 
acts  relating  to  the  regulating  of  the  royal  marine  forces  while  on 
shore,  (q) 

By  die  30  Geo.  3,  c.  47,  his  Majesty  may  authorize  the  governor 
of  New  South  Wales,  &a,  by  writing  under  the  seal  of  that  govern- 
ment to  remit,  either  absolutely  or  conditionally,  the  whole  or  any 
part  of  the  term  of  transportation :  and  such  instrument  is  to  be  of 
the  same  force  and  effect  as  a  signification  of  the  royal  mercy  under 
a  sign  manual.  The  6  Geo.  4,  c  69,  regulates  the  punishment  of 
offences  committed  by  transports  sent  to  labour  in  the  colonies. 

It  may  be  useful  to  mention  some  of  the  points  decided  upon  Points  on 
the  statutes  which  formerly  related  to  the  offences  treated  of  in  this  former  sta" 
Chapter. 

Where  a  capital  convict  had  a  conditional  pardon  and  escaped,  Indictment 
and  the  indictment  against  him  stated,  that  the  king's  pleasure  was  *"*  ccrti6cate 
notified  to  the  Court,  and  the  Court  thereupon  ordered,  &c,  accord-  ^on"*  °°  " 
ing  to  the  terms  of  the  pardon,  and  it  appeared  that  the  notification 
was  to  the  judge  after  the  assizes  were  over,  and  that  he  made  the 
order ;  the  judges,  upon  a  case  reserved,  were  unanimous  that  the 
notification  to  the  judge,  and  the  order  by  him,  was  not  a  notification 
to  the  Court,  or  any  order  by  the  Court,  and  that  the  indictment  was 
not  proved,  (r)  But  the  5  Geo.  4,  c  84,  enacts,  that  it  shall  be 
sufficient  to  allege  in  the  indictment  the  order  for  transportation, 
without  alleging  any  indictment,  trial,  &c,  or  any  pardon  or  inten- 
tion of  mercy,  or  signification  thereof.  (*)  The  statute,  however, 
requires,  that  the  certificate  to  be  given  in  evidence  shall  contain  the 
effect  and  substance  oi  the  indictment  and  conviction;  and  in  a  case 
which  arose  upon  the  6  Geo.  1,  c.  23,  (now  repealed)  which  required 
that  the  certificate  should  contain  the  effect  and  tenor  of  the  indict- 
ment and  conviction,  and  of  the  order  and  contract  for  transporta- 
tion, and  also  upon  the  24  Geo.  3,  c.  56,  s.  5,  (now  repealed)  which 
required  a  certificate  containing  the  effect  and  substance  only,  omit- 
ting the  formal  part  of  the  indictment  and  conviction,  the  indictment 
stated,  that  the  prisoner  was  convicted  of  grand  larceny  within  bene- 
fit of  clergy,  and  the  certificate  was  in  the  same  form ;  and  the 
judges,  upon  the  point  being  reserved,  held  that  both  were  insuffi- 
cient (t)  So  also  in  another  case,  upon  the  56  Geo.  3,  c.  27,  s.  8, 
which  required  the  certificate  to  contain  the  effect  and  substance 
only  (omitting  the  formal  part)  of  the  indictment  and  conviction,  and 
order  for  transportation,  it  was  held,  that  an  indictment  which  stated 
that  the  prisoner  had  been  convicted  of  felony,  without  stating  the 
nature  of  that  felony,  and  a  certificate  which  stated  only  that  the 
prisoner  had  been  convicted  of  felony,  were  insufficient ;  and  the 
prisoner  was  remitted  to  his  former  sentence,  (u) 

(p)  Sec.  19  provides  for  the  orders  for  in  force  upon  the  subject   was  19  Geo.  3, 

transportation  from  the  colonies.     Sec.  20  c  74,  s.  28. 

provides  that  all  crimes  and  offences  against  («)  Sec.  23,  ante,  447  ;  and  see  also, 

any  former  mutiny  acts  may  be  punished  ante,  443. 
under  this  act.  (0  Rex   v.    Sutcliffe,   East   T.     1788, 

(q)  See  the  last  act  4  &  5  Vict.  c.   3,  MS.  Bavley,  J.    Rusf.  &  Ry.  469,  470. 
s.  1,  et  $eg.  («)  Ilex  v.  Watson,   Mich.    T.  1821. 

(r)  Rex    v.    Treadwell,   Mich.   Term,  Russ.  &  Ry.  468. 
1781,  MS.  Bayley,  J.     The  statute  then  ' 
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prisoner's 
discharge. 


Evidence  of  a 
sign  manual 


As  to  the  of- 
fender being 
referred  to  his 
original 
sentence  of 
transportation. 


Of  Return,  Escape,  Sfc,  after  [book  u. 

Where  an  indictment  stated  the  condition  upon  which  the  royal 
mercy  was  extended  to  have  been  general,  whereas  it  appeared 
not  to  have  been  general  but  specific,  viz.,  that  the  prisoner  should 
be  transported  to  places  specified,  the  variance  was  held  to  be 
fetal,  (v) 

Where  the  prisoner  had  received  a  pardon  on  condition  of  trans- 
porting himself  beyond  the  seas,  within  fourteen  days  from  the 
day  of  his  discharge,  and  it  was  incumbent  on  the  prosecutor  to 
prove  the  precise  day  on  which  the  prisoner  was  discharged,  it 
was  holden  that  the  daily  book  of  the  prison,  containing  entries  of 
the  names  of  the  criminals  brought  to  the  prison,  and  the  times 
when  they  were  discharged,  though  generally  made  from  the  in- 
formation of  the  turnkeys,  or  from  their  endorsements  on  the 
backs  of  the  warrants,  was  good  evidence  to  prove  the  time  of  the 
prisoner's  discharge,  (w)  And  it  was  held,  that  though,  if  a  con- 
vict on  his  trial  for  returning  from  transportation  before  his  time 
was  expired,  should  confess  the  fact,  ana  acknowledge  that  he  is 
the  man,  the  Court  would  record  such  confession;  yet,  no 
such  confession  being  made,  it  was  necessary  to  produce 
the  record  of  conviction,  and  give  evidence  of  the  prisoner's 
identity,  (x) 

Where  a  convict  was  sentenced  to  transportation  for  seven  years, 
and  received  a  sign  manual,  promising  him  a  pardon,  "  on  condition 
of  his  giving  a  security  to  transport  himself  for  that  period  within 
fourteen  days,"  and  upon  his  giving  such  security  was  discharged  from 
prison,  but  neglected  to  transport  himself  within  the  fourteen  days : 
it  was  holden  that  he  could  not  be  indicted  for  being  unlawfully 
found  at  large  before  the  term  for  which  he  had  received  sentence 
of  transportation  had,  expired,  on  the  ground  that  such  sign  manual, 
and  the  recognizance  entered  into  in  consequence  of  it,  were  good 
evidence  that  he  was  lawfully  at  large ;  although  he  had  not  sub- 
stantially performed  the  condition  on  which  the  promise  of  pardon 
was  granted  (y) 

In  the  last  case,  the  prisoner  was  referred  to  his  original  sentence 
of  transportation,  as  not  having  performed  the  condition  upon  which 
his  pardon  was  to  be  granted ;  that  is,  he  was  pardoned  on  condition 
of  transporting  himself  within  fourteen  days,  («)  And  in  another 
case  it  was  holden,  that  a  prisoner  convicted  of  a  capital  crime, 


(©)  Rex  v.  Fitxpatrick,  Russ.  &  Ry. 
512. 

(w)  Aickle's  case,  1  Leach,  391,  932. 

(*)  1  Hawk.  P.  C.  c.  47,  tit.  Return  from 
Transportation,  s.  21.  The  5  Geo.  4, 
c.  84,  s.  24,  makes  a  certificate  of  the 
conviction,  &c,  sufficient  evidence.  Ante, 
447. 

(y)  Miller's  case,  1  Hawk.  P.  C.  c. 
47,  tit.  Return  from  Transportation,  s.  22, 
Oas.  C.  L  ,  69.  1  Leach,  74.  2  Blac. 
R.  797.  It  appears  that  the  judges  consi- 
dered that  the  sign  manual  was  improperly 
worded  by  mistake  of  the  officer :  that  it 
should  have  been,  "  upon  condition  of  the 
said  Miller  transporting  himself,  &c,  and 
of  his  giving  security  to  the  satisfaction. 
&c  ,*'  and  not  merely  "  upon  condition  of 
hi*  giving  security,  &c,"  and  that  though 


the  king  might  revoke  his  intended  grace 
on  account  of  this  apparent  fraud,  yet,  as  he 
had  not  in  fact  revoked  it,  and  as  the  pri- 
soner had  literally  complied  with  the  condi- 
tion, he  ought  not  to  nave  been  convicted 
upon  an  indictment  for  being  found  at  large, 
without  any  lawful  cause,  before  the  expira- 
tion of  his  term.  With  respect,  however, 
to  a  condition  being  considered  precedent 
or  subsequent,  it  has  been  holden  that  no 
precise  technical  words  are  requisite  for 
that  purpose ;  that  it  does  not  depend  upon 
its  being  prior  or  posterior  in  the  deed,  out 
that  it  depends  upon  the  nature  of  the  con- 
tract, ana  the  acts  to  be  performed  by  the 
parties.  Robinson  c.  Comyns,  Cas.  temp. 
Talb.  166.  Hotbam  v.  The  East  India 
Company,  1  T.  R.  645. 
(z)  Miller  s  case,  1  Leach,  76. 
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whose  sentence  was  respited  during  the  king's  pleasure,  and  who, 
having  received  a  pardon  on  condition  of  transportation  for  life,  was 
afterwards  found  at  large  in  Great  Britain  without  lawful  cause, 
should  be  referred  to  his  original  sentence,  (a)  In  a  subsequent 
case,  where  the  prisoner,  having  been  convicted  of  simple  grand 
larceny,  had  received  judgment  of  transportation  to  America  for 
seven  years,  but  had  afterwards  been  pardoned,  "on  condition  of 
transporting  himself  beyond  the  seas  for  the  same  term  of  years, 
within  fourteen  days  from  the  day  of  his  discharge,  and  of  giving 
security  sq  to  do,"  and,  upon  giving  the  security  required,  had  been 
discharged,  but  had  not  complied  with  the  other  part  of  the  condi- 
tion, by  transporting  himself,  it  was  doubted  whether  he  could  be 
convicted  of  a  capital  felony  in  being  found  at  large,  without  any 
lawful  cause9  before  the  expiration  of  the  term,  or  whether  he  ought 
to  be  remitted  to  his  former  sentence.  The  former  cases  were  cited 
as  authorities  that  the  prisoner's  discharge  was  a  lawful  cause  for  his 
being  at  large,  notwithstanding  he  had  forfeited  the  recognizance  of 
himself  and  his  bail,  by  breaking  the  other  part  of  the  condition,  in 
not  transporting  himself  within  the  fourteen  days :  but  one  of  the 
judges  thought  that,  as  the  prisoner  had  not  complied  with  the 
terms  on  which  he  was  pardoned,  he  must  be  considered  as  having 
been  at  large  without  lawful  authority,  as  soon  as  the  fourteen 
days  had  expired.  Another  judge  considered  it  as  a  doubtful 
question  whether  the  non-performance  of  the  condition  had  not 
rendered  the  whole  pardon  null  and  void:  and  he  also  thought 
that  the  offence  witn  which  the  prisoner  was  charged  was  not 
within  one  of  the  statutes  then  relied  upon,  namely,  the  16  Geo.  2, 
c  15,  because  he  had  not  agreed  to  transport  himself  to  America ; 
and  that  it  was  not  within  another  statute,  namely,  19  Geo.  3,  c.  74, 
because  that  act  related  only  to  pardons  granted  to  offenders  who 
had  been  convicted  of  felomes  by  which  they  were  excluded  from 
clergy.  (6) 
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(a)  Marian's  case,  Old  Bailey,  1780. 
1  Leach,  223.  In  1  Hawk.  P.  C.  c.  47,  tit. 
Return  from  Transportation,  8.  23,  (refer- 
ring to  Cas.  C.  L.  197)  this  case  is  cited 
as  having  decided  that  the  prisoner  was  so 
referred  back  to  his  original  sentence,  on 
his  being  indicted  for  returning  from  trans- 
portation, and  acquitted.  But  in  the  re- 
port in  Leach,  it  is  said  that  no  indictment 
was  ever  preferred  against  the  prisoner  for 
the  new  felony ;  but  that,  being  in  custody, 
a  notice  was  served  upon  him  to  shew  cause 
why  execution  should  not  be  awarded 
against  him  on  his  former  sentence :  that 
alter  this  notice  he  was  put  to  the  bar,  and 
his  identity  and  the  record  of  his  former 
conviction  proved;  and  he  not  being  pre- 
pared to  prove  the  truth  of  certain  nets 
alleged  in  his  defence,  the  Court  gave  their 
opinion  that,  as  he  had  broken  tne  condi- 
tion of  the  pardon,  he  remained  in  the  same 
state  in  which  he  was  at  the  time  the  par- 
don was  granted,  viz.,  under  sentence  of 
death,  with  a  respite  of  that  sentence  dur- 
ing his  Majesty's  pleasure.  The  report 
further  states,  that  afterwards  it  was  sub- 


mitted to  the  judges,  whether  the  prisoner 
would  not  have  been  liable  to  suffer  death 
without  benefit  of  clergy,  if  he  had  been 
indicted  and  convicted  under  a  statute  then 
existing,  namely,  the  8  Geo.  3,  c.  15,  or 
whether  he  had  been  properly  referred  to 
his  original  sentence.  No  opinion  of  the 
judges  is  stated :  but  it  appears,  that  at 
the  Old  Bailey,  April  Sess.  1782,  the  pri- 
soner was  informed  by  the  Court  that  it 
was  his  Majesty's  pleasure  that  he  should 
be  transported  to  Africa  for  life. 

(6)  Aickle's  case,  Old  Bailey,  1785,  cor, 
Oould,  J.,  Hotham,  B.,  and  Adair,  Re- 
corder. The  Recorder  thought,  that  the 
indictment  was  perfectly  supported  under 
the  clause  of  the  16  Geo.  2,  c.  15,  adopted 
by  19  Geo.  3,  c.  74,  which  made  it  a  ca- 
pital felony  to  be  found  at  large  in  Great 
Britain  within  the  term  for  which  a  con- 
vict, who  was  liable  to  be  transported  to 
America,  had  received  sentence  to  be  trans- 
ported beyond  the  sea*.  But  he  thought, 
that  when  the  condition  of  the  king's  par- 
don was  broken,  the  pardon  was  gone. 
There  being,  however,  a  difference  of  opi- 
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Poverty  and         In  the  last-mentioned  case,  one  point  was  clearly  agreed  upon, 

ill  health  namely,  that  as  the  prisoner  had,  at  the  time  of  his  discharge,  a 

larfuT  excuse  rea^  intention  to  quit  the  kingdom  within  the  time,  but  had  been 

for  not  having  prevented   from  carrying  it   into  execution    by   the  distress  of 

quitted  the  poverty  and  ill  health,  these  impediments  amounted  to  a  lawful 

"*      '  excuse,  (c)  c 

nion,  it  was  intended  to  have  submitted       guilty. 

the  case  to  the  opinion   of  the  twelve  (c)  Aickle's  case,  1  Leach,  396 ;  and 

judges,  if  the  prisoner  had  been  found       see  Thorpe's  case,  id,  ibid,  note  (a). 
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CHAPTER  THE  THIRTY-SIXTH. 


OF    GAMING. 


It  seems  that  by  the  common  law,  the  playing  at  cards,  dice,  &c,  Playing  at 
-when  practised  innocently  and  as  a  recreation,  the  better  to  fit  a  cards»  &c/, M 
person  for  business,  is  not  at  all  unlawful,  nor  punishable  as  any  2J!n©r\node- 
sort  of  offence :  but  a  person  guilty  of  cheating,  as  by  playing  with  rate  sums,  is 
false  cards,  dice,  &c.,'  may  be  indicted  for  it  at  common  law,  and  n2.t  **? 
fined  and  imprisoned  according  to  the  circumstances  of  the  case,  otherwise  as  to 
and  heinousness  of  the  offence,  (a)    We  have  seen  that  common  gaming. 
gaming-houses    are    considered   as  nuisances  in    the  eye  of  the 
law;    (b)  and  that  lotteries  have  been  declared  to  be  public  nui- 
sances, except  as  they  may  have  been  authorized  by  Parliament  (c) 
And  when  the  playing  is,  from  the  magnitude  of  the  stake,  exces- 
sive, and  such  as  is  now  commonly  understood  by  the  term  gaming, 
it  is  considered  by  the  law  as  an  offence,  being  in  its  consequences 
most  mischievous  to  society.    In  most  cases,  however,  the  party  is 
subjected  only  to  pecuniary  penalties,  recoverable  by  information,  or 
by  summary  or  civil  proceedings :  but  Qpme  offences  may  be  men- 
tioned, which,  by  statutable  enactments,  may  be  prosecuted  by  in- 
dictment (d) 

The  9  Anne,  c.  14,  s.  5,  enacts,  that  any  person  who  shall  at  any  9  Anne,  c  14, 
time  or  sitting,  by  playing  at  cards,  dice,  tables,  or  other  game  or  ?•  *•  ^*™on8 
games  whatsoever,  or  by  Setting  on  the  sides  or  hands  of  such  as  do  ^"tLg  may 
play  at  any  of  these  games,  lose  to  any  one  or  more  person  or  persons  sue  for  it  again. 
so  playing  or  betting  in  the  whole  the  sum  or  value  of  ten  pounds, 
and  shall  pay  the  same,  or  any  part  thereof,  he  may  sue  for  it  again 
within  three  months,  and  recover  it,  with  costs,  by  action  of  debt ; 
and  in  case  the  loser  shall  not  bond  fide  sue,  any  other  person  may 
sue  for  and  recover  the  same,  and  treble  the  value  thereof,  with  costs 
of  suit,  against  the  winner,  (e)    The  statute  then  further  enacts,  that 
"if  any  person  or  persons  whatsoever  do  or  shall,  by  any  fraud  or  Any  person  by 
shift,  cousenage,  circumvention,  deceit,  or  unlawful  device,  or  ill  deceit,  &c, 
practice  whatsoever,  in  playing  at  or  with  cards,  dice,  or  any  the  ^^^^7 
games  aforesaid,  or  in  or  by  bearing  a  share  or  part  in  the  stakes,  or  at  any  one 


(a)  Baa  Abr.  tit.  Gaming  (A),  2  Roll 
Abr.  78. 

(ft)  Ante,  323. 

(c)  Ante,  328,  and  the  statute,  42 
Geo.  3,  c.  119,  declares  all  games  or 
lotteries,  called  Little  Goes,  to  be  public 
nuisances,  and  provides  for  their  suppres- 
sion ;  and  also  imposes  heavy  penalties 
upon  persons  keeping  offices,  &c,  not 
authorised  by  Parliament.  See  6  &  7 
Wra.  4,  c.  66,  as  to  advertising  foreign  and 


other  illegal  lotteries. 

(d)  As  to  the  penalties  imposed  upon 
persons  faming,  or  keeping  gaming  houses, 
&c,  and  the  proceedings  for  the  recovery 
of  them,  see  1  Hawk.  P.  C.  c.  92.  Bac. 
Abr.  tit  Gaming.  Burn's  Just  tit.  Gaming. 
4  Blac.  Com.  172,  173,  174,  and  the  notes 
( 10)  (1 1 ),  and  the  statutes  2  Geo.  2,  c.  28. 
12  Geo.  2,  c.  28.  25  Geo.  2,  c.  36,  s.  5, 
and  16  Car.  2,  c.  2. 

(e)  Sec.  2. 
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18  Geo.  2, 
c.  34,  s.  8. 

Any  person 
winning  or 
lodn^ft  any 
one  time  10£, 
or  within  24 
hours  20£,  may 
be  indicted 
and  fined  five 
times  the 
value. 

Offender  dis- 
covering any 
other  offender 
to  be  dis- 
charged. 


Cases  upon 
the  construc- 
tion of  the 
9  Anne,  c.  1 4. 


wages,  or  adventures,  or  in  or  by  betting  on  the  sides  or  hands  of 
such  as  do  or  shall  play  as  aforesaid,  win,  obtain,  or  acquire  to  him 
or  themselves,  or  to  any  other  or  others,  any  sum  or  sums  of  money, 
or  other  valuable  thing  or  things  whatsoever,  or  shall  at  any  one 
time  or  sitting  win  of  any  one  or  more  person  or  persons  what- 
soever, above  the  sum  or  value  of  ten  pounds,  that  then  every 
person  or  persons  so  winning  by  such  ill  practice  as  aforesaid, 
or  winning  at  any  one  time  or  sitting  above  the  said  sum  or 
value  of  ten  pounds,  and  being  convicted  of  any  of  the  said 
offences,  upon  an  indictment  or  information  to  be  exhibited 
against  him  or  them  for  that  purpose,  shall  forfeit  five  times  the 
value  of  the  sum  or  sums  of  money,  or  other  thing  so  won  as 
aforesaid;  and  in  case  of  such  ill  practice  as  aforesaid,  shall  be 
deemed  infamous,  and  suffer  such  corporal  punishment  as  in 
cases  of  wilful  perjury;  and  such  penalty  to  be  recovered  by 
such  person  or  persons  as  shall  sue  for  the  same  by  such  action 
as  aforesaid. n 

By  the  18  Geo.  2,  c.  34,  s.  8,  "If  any  person  shall  win  or  lose 
at  play,  or  by  betting,  at  any  one  time,  tne  sum  or  value  of  ten 
pounds,  or  within  the  space  of  twenty-four  hours,  the  sum  or  value 
of  twenty  pounds,  such  person  shall  be  liable  to  be  indicted  for  such 
offence  within  six  months  after  it  is  committed,  either  before  the  jus- 
tices of  the  King's  Bench,  assize,  gaol  delivery,  or  great  sessions; 
and  being  thereof  legally  convicted,  shall  be  fined  five  times  the 
value  of  the  sum  so  won  or  lost ;  which  fine  (after  such  charges  as  the 
Court  shall  judge  reasonable  allowed  to  the  prosecutors  and  evidence 
out  of  the  same)  shall  go  to  the  poor  of  the  parish,  or  place  where 
such  offence  shall  be  committed.  There  is  then  a  provision,  that  if 
any  person  so  offending  shall  discover  any  other  person  so  offending, 
so  that  such  person  be  thereupon  convicted,  the  person  so  discovering 
shall  be  discharged  and  indemnified  from  all  penalties,  if  such  person 
so  discovering  has  not  been  before  convicted  thereof,  and  shall  be 
admitted  as  an  evidence  to  prove  the  same.  (/) 

It  has  been  decided  that  &foot  race,  whether  the  race  be  upon  a 
given  distance,  or  against  a  certain  time,  is  a  game  prohibited  by 
9  Anne,  c.  14.  (g)  And  a  wager  that  a  person  did  not  find  within 
such  a  time  a  man  who  should  carry  on  foot  twenty-four  stone 
weight  ten  miles  in  fifteen  hours  has  oeen  holden  to  be  within  the 
same  principle.  (A)  But  where  A.  betted  B.  that  one  C.  would  not 
run  four  miles  in  twenty-one  minutes,  it  was  adjudged  not  to  be 
within  the  statute,  because  as  C.  was  not  playing  at  such  game,  there 
could  be  no  betting  on  his  side  within  tne  statute;  for  C.  might  be 
running  for  his  amusement,  and  not  to  win  any  bet.  (*)  It  has  how- 
ever, been  holden,  that  laying  above  ten  pounds  on  a  horse  race  is 
an  illegal  bet  within  the  statute  of  Anne,  on  the  ground  that  the 
statute  ought  to  be  extended  to  all  sports  as  well  as  games,  in  order 
to  prevent  excessive  betting,  (k)    And  it  has  been  determined,  that 


( f)  18  Geo.  2,  c.  34,  s.  9.  And  by 
sec.  10  the  act  is  not  to  repeal  or  invalidate 
the  9  Anne,  c.  1 4. 

O)  Lynall  v.  Longbotham,  2  Wils.  36. 

(A)  Brown  v.  Beckley,  Cowp.  282. 

(t)  Lynall  v.  Longbotbam,  2  Wils.  36. 

(i)  1   Hawk.  P.  C.  c.  92,  s.  02,  Good- 


burn  v.  Marley,  2  Str.  1 159.  Blaxton  v. 
Pye,  2  Wils.  309.  And  it  has  been  holden 
that  a  wager  on  a  horse  race  for  less  than 
502.  cannot  be  recovered  in  an  action :  the 
13  Geo.  2,  c.  19,  s.  2,  having  prohibited 
such  races.  Johnson  ».  Bann,  4  T.  R.  1, 
and  see  Bidmead  v.  Gale,  4  Burr.  2432. 
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a  wager  often  pounds  to  five  pounds  upon  a  hone  race  is  within  this 
statute,  although  the  race  was  for  a  legal  plate.  (/)  Cricket  also  his  been 
held  an  unlawful  game  within  this  statute,  (m)  It  has  been  de- 
termined also,  that  if  two  persons  play  at  cards  from  Monday  evening 
to  Tuesday  evening,  without  any  interruption,  except  for  an  hour  or 
two  at  dinner,  and  one  of  them  win  a  balance  of  seventeen  guineas, 
this  is  won  at  one  sitting  within  the  statute,  (n) 

It  seems  that  if  a  loser  prefer  an  indictment  against  a  winner  on 
this  statute  of  Anne,  and  the  grand  jury  find  the  bill,  the  Court  will 
not  permit  an  information  to  be  filed  against  the  defendant,  although 
the  indictment  was  quashed,  and,  of  course,  the  defendant  never 
tried  upon  it ;  for  the  grand  jury  may  find  another  bill  for  the  same 
offence,  (o) 

It  is  also  settled,  that  if  a  defendant  be  convicted  on  an  information 
on  this  statute,  the  Court  can  only  give  judgment  quodconvictus  est, 
and  cannot  set  a  fine  on  the  offender  of  five  times  the  value,  but  that 
an  action  must  be  brought  on  the  judgment  to  recover  the  penalty,  (p) 
Upon  the  ground  that  the  judgment  of  the  Court  is  only  quod  con- 
victus  est,  and  is  to  be  the  foundation  of  an  action  to  recover  the 
penalty,  it  was  urged  in  a  recent  case,  that  it  is  necessary  to 

Erove  the  sum  precisely  as  laid  in  the  indictment;  but  Lord  Ellen- 
orough,  C.  J.,  was  of  opinion  that  although,  if  the  prosecutor  had 
averred  in  the  indictment  that  the  defendants  had  won  any  bills  of 
exchange  of  a  specified  amount,  the  allegation  must  have  been  proved 
as  laid ;  yet  that  since  the  sum  only  was  averred,  and  that  under  a 
videlicet,  the  prosecutor  was  entitled  to  prove  the  winning  of  a 
smaller  sum.  (q) 

money  lent  for  the  purpose  of  playing  at  an 
illegal  game,  such  as  hazard,  cannot  be  re- 
covered back.  M'Kinnell  e.  Robinson,  3 
M.  &  W.  434.  And  it  was  ruled  that  no 
action  can  be  maintained  on  a  wager  on  a 
cock-fight  Squires  o.  Wbisken,  3  Campb. 
140.  And  see  as  to  the  offence  of  keeping 
a  cock-pit,  ante,  p.  324. 

!/)  Clayton  v.  Jennings,  2  Blac.  R.  706. 
m)  Jeffreys  e.  Walter,  1  Wils.  220. 
Hodson  t>.  Terrill,  3  Tyrw.  929, 1  C.  &  M. 
797. 

(n)  Bones  v.  Booth,  2  Blac.  R.  1226. 
Hodson  e.  Terrill,  supra. 

(o)  1  Hawk.  P.  C.  c.  92,  s.  56.  Anon. 
8  Mod.  187. 

(/>)  Rex  9.  Lookup,  2  Str.  1048.  The 
defendant  was  accordingly  discharged  with- 
out any  fine  or  costs. 

(q)  Rex  ©.  Hill,  Darley  and   others, 

1  Starkie  R.  359.  And  see  Rex  v.  Gilhain, 
6  T.  R.  265.  Rex  v.  Burdett,  1  Lord 
Raym.    149,  ante,  144.    Rex  t.  Baynes, 

2  Lord  Raym.  1265. 


And  that  a  wager,  though  for  more  than 
60/.  that  the  plaintiff  could  perform  a  cer- 
tain journey  in  a  post-chaise  and  pair  of 
horses  in  a  given  time,  cannot  be  so  reco- 
vered. Ximenes  v.  Jaques,  6  T.  R.  499. 
Nor  a  like  wager,  that  a  single  horse 
should  go  from  A.  to  B.  on  the  high  road 
sooner  than  one  of  two  other  horses  to 
be  placed  at  any  distance  their  owner 
should  please  ;  these  being  transactions 
prohibited  by  16  Car.  1 ,  c.7,  s.  2,  and  9  Anne, 
c.  14,  and  not  legalised  by  13  Geo.  2,  c.  19, 
or  18  Geo.  2,  c.  34,  which  relate  to  bond 
Jlde  horse-racing  only.  Wbaley  e.  Pajot, 
2  Bos.  &  Pul.  51.  So  it  has  been  held 
that  an  innocent  indorsee  for  valuable  con- 
sideration could  not  recover  on  a  bill  given 
in  payment  of  a  bet  above  10/.,  lost  at  a 
lepal  horse-race.  Shillito  v.  Theed,  7 
Bug.  405.  See  post,  p.  459,  note  (cc). 
So  an  agreement  by  which  the  defendant 
sold  the  plaintiff  a  horse  for  200/.,  if  he 
trotted  eighteen  miles  within  an  hour,  but 
for  one  soilling  if  he  failed,  is  illegal. 
Brogden  «.  Marriott,  3  Bing.  N.  C.  88.  So 
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CHAPTER  THE  THIRTY-SEVENTH. 


Usury  it  a  con- 
tract for 
exorbitant 
interest  for  the 
use  of  money. 


Offence  at 
common  law. 


Offence  by 
statutes. 


OF  USURY  AND  ILLEGAL  BROKERAGE. 

It  was  anciently  holden  that  the  taking  of  any  kind  of  consi- 
deration for  the  loan  or  forbearance  of  money  was  an  offence  of 
ecclesiastical  cognizance,  punishable  by  severe  censures  and 
forfeitures :  (a)  but  this  notion,  which  appears  to  have  proceeded 
from  a  mistaken  construction  of  some  passages  in  the  Mosaical  law,  (6) 
has  long  given  way  to  the  more  reasonable  doctrine  that  there  is 
nothing  improper  in  taking  a  moderate  interest  for  the  use  of 
money.  Any  large  and  immoderate  consideration  for  such  use 
has,  nowever,  been  justly  deemed  prejudicial  to  the  welfare  of 
society;  and  the  contract  to  receive  any  such  exorbitant  increase 
is  that  which  is  now  generally  understood  by  the  odious  appella- 
tion of  usury. 

It  seems  that,  at  common  law,  no  indictment  for  usury  could  be 
supported,  unless  it  were  of  such  an  exorbitant  kind  as  that  taken 
by  the  Jews.  Accordingly,  it  is  laid  down  in  the  books,  that 
usury,  such  as  the  Jews  took,  namely,  forty  per  cent  per  annum, 
or  more,  was  an  offence  at  common  law ;  ana  that,  upon  convic- 
tion, the  usurer  forfeited  his  goods  to  the  king,  ana  his  lands 
to  the  lord  of  the  fee,  but  that  no  other  usury  was  so  prohibited,  (c) 

Different  rates  of  interest  have  been  established  by  different 
notions.  In  this  country  also  they  have  been  regulated  by  the 
Legislature ;  and  have  varied  and  decreased  for  two  hundred  years 
past,  according  as  the  quantity  of  specie  in  the  kingdom  has  in- 
creased by  accessions  of  trade,  the  introduction  of  paper  credit, 
and  other  circumstances,  fiy  the  37  Hen.  8,  c  9,  the  rate 
of  interest  was  fixed  at  102.  per  cent,  per  annum,  which  the 
13  Eliz.  c.  8,  confirmed ;  and  ordained  that  all  brokers  should  be 
guilty  of  zprcpmunire  who  transacted  any  contracts  for  more,  and 
that  the  securities  themselves  should  be  void.  The  21  Jac.  1, 
c.  17,  reduced  interest  to  eight  per  cent;  and  it  having  been 
lowered  in  1650,  during  the  usurpation,  to  six  per  cent,  the 
same  reduction  was  re-enacted  after  the  restoration,  by  the  12 
Car.  2,  c.  13;  and  now  by  the  12  Anne,  st  2,  c.  16,  it  is  reduced  to 
five  per  cent     A  contract,  therefore,  to  take  more  than  five  per 


i 


a)  1  Hawk.  P.  C.  c.  82,  s.  4. 

(b)  Exod.  c.  22,  v.  25.  Levit  c  25, 
v.  36,  37.  Deoter.  c.  23,  v.  19,  20  ;  and 
see  1  Hawk.  P.  C.  c.  82,  s.  7.  2  Blac 
Com.  455. 

(c)  2  Roll,  800.     3  Inst    151,  152. 


6  Com.  Dig.  tit  Usury,  (A),  Anon.  Hardr. 
410.  It  is,  however,  stated  that  a  very 
eminent  barrister,  in  the  year  1814,  advised 
that,  in  a  case  of  clear  and  palpable  usury, 
a  party  may  be  indicted  at  common  law. 
2  Chit  Cnm.  L.  549,  note  (a). 
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cent  is  at  this  time  usurious,  and  by  the  statute  of  Anne  totally 
void ;  besides  which,  the  lender  is  made  liable  to  the  forfeiture  of 
treble  the  money  borrowed. 

This  statute  of  Anne  enacts,  "that  no  person  or  persons  what-  12  Anne, st  %. 

soever,  upon  any  contract,  take,  directly  or  indirectly,  for  loan  a  16»  8\*\1no 

of  any  monies,  wares,  merchandize,  or  other  commodities  what-  {akeaboveoX 

soever,  above  the  value  of  five  pounds  for  the  forbearance  of  one  per  cent 

hundred  pounds  for  a  year,  ana  so  after  that  rate  for  a  greater  V^?6^' 

or  lesser  sum,    or  for  a  longer  or  shorter  time;"  and  that  all  bonds?  &c.,  for 

bonds,  contracts,  &&,  whereby  there  shall  be  reserved  or  taken  a  greater  inte- 

above  the  rate  of  five  pounds  in  the  hundred,  as  aforesaid,  shall  be  "**  b**11  ** 

utterly  void;  (cc)  "and  that  all  and  every  person  or  persons  what-  Persons  taking 

soever,  which  snail,  upon  any  contract,  take,  accept,  and  receive,  above  5L  for 

by  way  or  means  of  any  corrupt  bargain,  loan,  exchange,  chevizance,  0fe1^efr,nce 

shift,  or  interest  of  any  wares,  merchandizes,  or  other  thing  or  year  shall** 

things  whatsoever,  or  by  any  deceitful  way  or  means,  or  by  any  forfeit  treble 

covin,  engine,  or  deceitful  conveyance,  for  the  forbearing  or  Ae*dueofthe 
giving  day  of  payment  for  one  whole  year,  of  and  for  their  money 
or  other  thing,  above  the  sum  of  five  pounds  for  the  forbearing 
of  one  hundred  pounds  for  a  year,  and  so  after  that  rate  for  a  greater 
or  lesser  sum,  or  for  a  longer  or  shorter  term,  shall  forfeit  and  lose 
for  every  such  offence  the  treble  value  of  the  monies,  wares, 
merchandizes,  and  other  things  so  lent,  bargained,  exchanged, 
or  shifted." 

By  sec  2,"  all  and  every  scrivener  andscriveners,  broker  and  brokers,  Sec.  2,  no  ten- 
solicitor  and  solicitors,  driver  and  drivers  of  bargains  and  contracts,  ^Ti^0* 
who  shall  take  or  receive,  directly  or  indirectly,  any  sum  or  sums  above  &*?for 
of  money,  or  other  reward  or  thing  for  brokage,  soliciting,  driving,  loo*  for  a 
or  procuring    the  loan,  or   forbearing  of  any  sum  or  sums  of  yearforbrok- 
money,  over  and  above  the  rate  or  value  of  five  shillings  for  the  J££c  ^ nor 
loan  or  forbearing  of  one  hundred  pounds  for  a  year,  and  so  besides  stamp 
rateably,  or  above  twelve  pence,  over  and  above  the  stamp  duties,  ^eg  for 
for  making  or  renewing  of  the  bond  or  bill  for  loan,  or  forbearing  renewlngany 
thereof,  or  for  any  counterbond  or  bill  concerning  the  same,  shall  bond,  && ;  on 
forfeit  for  every  such  offence  twenty  pounds,  with  costs  of  suit,  and  *^!*f?2(% 
suffer  imprisonment  for  half  a  year;  the  one  moiety  of  all  which  imprisonment 
forfeitures  to  be  to  the  Queen's  most  excellent  Majesty,  her  heirs  and  for  six  months. 
successors,  and  the  other  moiety  to  him  or  them  that  will  sue  for 
the  same  in  the  same  county  where  the  several  offences  are  com- 
mitted, and  not  elsewhere,  by  action  of  debt,  bill,  plaint,  or  infor- 
mation, in  which  no  essoign,  wager  of  law,  or  protection  shall  be 
allowed." 

By  the  3  &  4  Wm.  4,  c  98,  s.  7,  certain  bills  of  exchange  and  Bills  of  Ex. 

promissory  notes  were  excepted  from  the  statutes  for  the  prevention  challg®  **& 

of  usury,  and  that  act  was  extended  by  the  7  Wm.  4,  &  1  Vict  SST 

c  80,  which  is  also  extended  by  the  2  &  3  Vict  c.  37,  which  enacts,  forbearance  of 

that  "no  bill  of  exchange  or  promissory  note  made  payable  at  or  ™neylbov^ 

within  twelve  months  after  the  date  thereof,  or  not  having  more  than  ^faxed  {£ 

twelve  months  to  run,  nor  any  contract  for  the  loan  or  forbearance  usury  laws. 

(ee)  The  5  &  6  Wm.  4,  c.  41,  s.  1,  re-  void  by  virtue  of  the  12  Anne,  shall  be 

peals  so  much  of  this  act  M  as  enacts  that  deemed  to  have  been  executed  for  an  ille- 

any  note,  bill,  or  mortgage  shall  be  abso-  gal  consideration.    See  Vallance  t>.  Siddell, 

lutely  void,"  and  provides  that  every  note,  6A.&E.  932.     Hitchcock  v.  Way,  ibid, 

bill,  or  mortgage  that  would  have  been  943. 
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Five  per  cent, 
to  be  con- 
sidered the 
legal  rate 
of  interest, 
except,  &c. 


As  to  an  in- 
dictment being 
sustainable 
upon  the 
statute  of 
Anne. 


of  money,  above  the  sum  of  ten  pounds  sterling,  shall,  by  reason  of 
any  interest  taken  thereon  or  secured  thereby,  or  any  agreement  to 

J>ay  or  receive  or  allow  interest  in  discounting,  negociating,  or  trans- 
erring  any  such  bill  of  exchange  or  promissory  note  be  void,  nor  shall 
the  liability  of  any  party  to  any  such  bill  of  exchange  or  promissory 
note,  nor  the  liability  of  any  person  borrowing  any  sum  of  money  as 
aforesaid,  be  affected,  by  reason  of  any  statute  or  law  in  force  for  the 
prevention  of  usury ;  nor  shall  any  person  or  persons,  or  body  corpo- 
rate drawing,  accepting,  endorsing,  or  signing  any  such  bill  or  note,  or 
lending  or  advancing  or  forbearing  any  money  as  aforesaid,  or  taking 
more  than  the  present  rate  of  legal  interest,  in  Great  Britain  and  Ireland 
respectively,  for  the  loan  or  forbearance  of  money  as  aforesaid,  be 
subject  to  any  penalties  under  any  statute  or  law  relating  to  usury 
or  any  other  penalty  or  forfeiture ;  anything  in  any  law  or  statute 
relating  to  usury,  or  any  other  law  whatsoever  in  force  in  any  part 
of  the  United  Kingdom,  to  the  contrary  notwithstanding :  provided 
always,  that  nothing  herein  contained  shall  extend  to  the  loan  or 
forbearance  of  any  money  upon  security  of  any  lands,  tenements,  or 
hereditaments,  or  any  estate  or  interest  therein."  (d) 

By  sec.  2,  "nothing  in  this  act  contained  shall  be  con* 
strued  to  enable  any  person  or  persons  to  claim,  in  any  court  of 
law  or  equity,  more  than  five  per  cent  interest  on  any  account  or  on 
any  contract  or  engagement,  notwithstanding  they  may  be  relieved 
from  the  penalties  against  usury,  unless  it  shall  appear  to  the  court 
that  any  different  rate  of  interest  was  agreed  to  between  the  parties." 

By  sec.  3,  the  act  does  not  repeal  or  affect  any  statute  relating  to 
pawnbrokers. 

By  sec  4,  the  act  was  continued  in  force  till  the  1st  of  January  1842, 
and  by  the  3  &  4  Vict  a  83,  till  the  1st  of  January,  1843,  and  by  the 
4  &  5  Vict.  c.  54,  till  the  1st  of  January  1844. 

The  provisions  of  the  12  Car.  2,  c  13,  were  similar  to  those  of 
the  statute  of  Anne,  which  have  been  just  cited,  except  that  the 
rate  of  interest  was  fixed  by  them  at  six  per  cent ;  and  it  is  re- 
ported to  have  been  decided  that  no  indictment  would  lie  upon 
the  statute  of  Car.  2,  and  that  it  was  necessary  for  the  party  pro- 
secuting to  sue  for  the  penalties  in  a  penal  action ;  as  oeing  the 
method  of  proceeding  prescribed  by  the  statute,  (dd)  But  upon  the 
principles  which  have  been  stated  m  a  former  part  of  this  Work,  as 
to  an  indictment  being  sustainable  where  there  is  a  general  pro- 
hibitory clause  in  a  statute,  though  there  be  afterwards  a  particular 
provision  and  a  particular  remedy  given,  it  should  seem  that 
an  indictment  will  lie  upon  the  statute  where  an  usurious  transaction 
has  been  carried  into  effect  (e)  An  indictment  for  usury  has  not, 
however,  been  a  frequent  mode  of  proceeding,  as  the  party  pro- 
secuting has,  in  general,  been  contented  to  sue  for  the  heavy 
penalties  given  by  the  statute :  and  it  is  clear  that  an  indictment 
cannot  be  maintained  for  a  corrupt  agreement  only ;  as  where  such 


(<f  )  See  Connop  ».  Meaks,  2  A.  &  E. 
336.  Vallance  t.  Siddell,  6  A.  A  E. 
932.  Holt  v.  Mien,  6  M.  &  W.  168 ; 
and  Berrington  v.  Colli*,  5  Bing.  N.  C 
332,  as  to  the  construction  of  these  acts. 

(dd)  Reg.  o.  Dye,  (7  Anne,)  1 1  Mod. 
174.  The  case  is  very  shortly  reported, 
and  does  not  state   upon  which  section 


of  the  statute  the  question  was  raised ;  but 
the  editor  of  the  reports,  (ed.  1796,)  has 
cited  many  authorities  in  support  of  the 
decision,  as  to  the  applicability  of  some  of 
which  fu.  Reg.  v.  Dye  is  however  cited 
as  law  in  Bac.  Abr.  tit.  Usury,  (I ). 

(«)  Ante,  49,  et  «eg.   And  see  2   Chit. 
Crim.  L.  540,  note  {a) 
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an  agreement  was  stated  in  an  indictment  for  usury,  without  any 
loan,  or  taking  excessive  interest  in  pursuance  of  it,  judgment  was 
arrested,  (f) 

It  was  nolden,  that  justices  of  the  peace  at  their  quarter  ses-  The  sessions 
sions  had  no  jurisdiction  upon  an  indictment  on  the  12  Car.  2.  (g)  h»*«no  juris- 
And  with  respect  to  an  information  on  the  12  Anne,  it  has  been  mo?ctaenHor 
holden  that  the  Court  of  King's  Bench  will  not  grant  it  after  the  usury, 
time  has  elapsed  within  which    the    common  informer    should 
institute  his  proceedings ;   on  the  ground  that  where  a  penalty  has  As  to  an  infbr- 
vested  in  the  crown  only,  the  Court  have  no  power  to  grant  an  in*  mation  in  the 
formation,  but  must  leave  it  to  the  attorney  general  to  file  one  if  he  Court  of  K.  B. 
shall  think  proper.  (A) 

It  is  said  that  an  indictment  for  usury,  (supposing  it  to  be  sua-  Form  of  in- 
tainable,)  must  contain    all    the  requisites  of  a  declaration  for  dictment. 
usury.  (*') 

If  the  transaction  were  effected  by  means  of  some  device,  or  Evidence, 
colourable  pretence,  it  must  be  left  to  the  jury  to  say  whether  the 
sum   taken,   though   ostensibly   for  another  purpose,  was  not  in 
reality  taken  as  usurious  interest  (k) 

The  53  Geo.  3,  c  141,  repeals  the  17  Geo.  3,  c.  26,  except  as  to  53  Geo.  3, 
annuities  or  rent-charges  granted  before  the   passing  of  the  act;  c.  141.  Endea- 
and  after  providing  for  the  due  enrolment  of  the  deeds,  &a  whereby  JnXe^nfants 
any  annuity  or  rent-charge  shall  be  granted,  makes  all  contracts  for  the  to  grant 
purchase  of  any  annuity  or  rent-charge,  with    any  person  being  annuities  a  mis. 
Snder  the  age  It  twentfone  veanTXly  void ;  a^en  enaS  d«~ «* ■ 
(s.  8.)  "  that  if  any  person  shall  either  in  person,  or  by  letter,  agent, 
or  otherwise  howsoever,  procure,  engage,  solicit,  or  ask,  any  person 
being  under  the  age  of  twenty-one  years,  to  grant  or  attempt  to 
grant  any  annuity  or  rent-charge,  or  to  execute  any  bond,  deed,  or 
other  instrument  for  securing  the  same,  or  shall  advance  or  procure, 
or  treat  for  any  money  to  be  advanced  to  any  person  under  the  age 
of  twenty-one  years,  upon  consideration  of  any  annuity  or  rent- 
charge  to  be  secured  or  granted  by  such  infant,  after  he  or  she  shall 
have  attained  his  or  her  age  of  twenty-one  years ;  or  shall  induce, 
solicit,  or  procure,  any  infant,  upon  any  treaty  or  transaction  for 
money  advanced  or  to  be  advanced,  to  make  oath,  or  to  give  his  or 
her  word  of  honour  or  solemn  promise,  that  he  or  she  will  not  plead 
infancy,  or  make  any  other  defence  against  the  demand  of  any 
such  annuity  or  rent-charge,  or  the  repayment  of  the  money  acf- 


(/)Rex  t.  Upton,  2  Str.  816.  See 
note  (»),  pott,  p.  463. 

(9)  Reg.  9.  Smith,  (4  Anne,)  2  Salk. 
680.   2  Lord  Raym.  1 144,  S.  C. 

(A)  Rex  *.  Hendricks,  2  Str.  1234.  By 
the  31  Elii.  c.  5,  s.  5,  the  common  informer 
is  limited  to  a  year  after  the  offence  com- 
mitted; and,  if  no  such  suit  is  brought 
within  a  year,  then  the  crown  may  sue 
at  any  time  within  two  years  after  the  end 
of  the  Irst  year. 

(0  2  Chit  Grim.  L.  649,  note  (a).  In 
an  action  for  usury,  the  averment  of  the 
auantum  of  the  excess  taken  is  material. 
But  some  of  the  reasons  for  that  accuracy, 
namely,  that  the  penalty  is  apportioned  to 
the  value,  and  that  the  judgment  depends 


upon  the  quaahm  taken,  do  not  apply 
to  the  proceedings  by  indictment.  It  may, 
however,  be  said,  on  the  other  hand,  that, 
as  the  contract  must  be  set  forth  in  the 
indictment,  the  general  rule  of  pleading 
will  apply ;  namely,  that  in  setting  forth  a 
contract  it  is  necessary  to  set  it  forth  cor- 
rectly, and  prove  H  as  set  forth.  See  ante, 
p.  86. 

(A)  Per  Grose,  J.,  in  Rex  t.  Gillham, 
6  T.  R.  268.  See  further  as  to  the  points 
decided  concerning  usury,  and  the  proceed- 
ings for  the  recovery  of  the  penalties,  1 
Hawk.  P.  C.  c.  82.  Com.  Dig.  tit  Utury, 
Bac  Abr.  tit  Usury,  2  Blac  Com.  455, 
c*  «?.    4  Blac.  Com.  156, 157. 
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53  Geo.  3,        yanced  to  him  or  her  when  under  age,  or  that  when  he  or  she  comes 
c"  of  age,  he  or  she  will  confirm  or  ratify,  or  any  way  substantiate 

such  annuity  or  rent-charge,  every  such  person  shall  be  guilty  of  a 
misdemeanor ;  and  being  thereof  lawfully  convicted  in  any  court 
of  assize,  oyer  and  terminer,  or  general  gaol  delivery,  shall  and  may 
be  punished  for  the  said  offence  Dy  fine,  imprisonment,  or  other  cor- 
poral punishment,  as  the  court  shall  think  fit  to  award." 
Acting  as  soli-       By  sec  9,  "  all  and  every  solicitors  and  solicitor,  scriveners  and 
sudTc*0  m     8criveiler>  brokers  and  broker,  and  other  persons  or  person,  who  shall 
misdemeanor,     ask,  demand,  accept,  or  receive,  directly  or  indirectly,  any  sum  or 
sums  of  money,  or  any  other  kind  of  gratuity  or  rewara,  for  the  soli- 
citing or  procuring  the  loan,  and  for  the  brokerage  of  any  money  that 
shall  be  actually  and  bond  fide  advanced  and  paid  as  and  for  the  price 
or  consideration  of  any  such  annuity  or  rent-charge,  over  and  above 
the  sum  of  ten  shillings  for  every  one  hundred  pounds  so  actually 
and  bond  fide  advanced  and  paid,  shall  be  deemed  and  adjudged 
guilty  of  a  misdemeanor;   and  being  lawfully  convicted  of  such 
offence  in  any  court  of  assize,  oyer  and  terminer,  or  general  gaol 
delivery,  shall  and  may  for  every  such  offence,  be  punished  by  fine 
and  imprisonment,  or  one  of  them,  at  the  discretion  of  the  court : 
Competency  of  anc^  t^iat  ^e  Person  or  persons  who  shall  have  paid  or  given  any  sum 
witnesses.         or  sums  of  money,  gratuity  or  reward,  shall  be  deemed  a  competent 

witness  or  witnesses  to  prove  the  same." 
Proviso  for  This  act  is  not  to  extend  to  Scotland  or  Ireland,  nor  to  any 

iJJSjJ^^i      annuity  or  rent-charge  given  by  will  or  by  marriage  settlement, 
annuities  or  *°r  tne  advancement  of  a  child,  nor  secured  upon  freehold  or 

granted  by        copyhold,  or  customary  lands,  of  equal  or  greater  annual  value 
will,&c.  th^  the  said  annuity,  (over  and  above  any  other  annuity,  and  the 

interest  of  any  principal  sum  charged  or  secured  thereon,  of  which 
the  grantee  had  notice    at   the  time  of  the  grant)  whereof  the 
grantor  is  seised  in  fee  simple  or  fee  tail  in  possession,  or  the  fee 
simple  whereof  in  possession  the  grantor  is  enabled  to  charge  at 
the  time  of  the  grant,  or  secured  by  the  actual  transfer  of  stock  in 
any  of  the  public  funds,  the  dividends  whereof  are  of  equal  or 
greater  annual  value  than  the  said  annuity ;  nor  to  any  voluntary 
annuity  or  rent-charge  granted  without  regard  to  pecuniary  consi- 
deration or   money's  worth;    nor   to  any  annuity  or  rent-charge 
granted  by  any  body  corporate,  or  under  any  authority  or  trust 
created  by  act  of  Parliament.  (/) 
On  an  indict-        It  may  be  here  mentioned  that  in  a  case  of  an  indictment  upon 
GMlaTe^ft  ^  rePe.aled  8t»tute  17  Geo.  3,  c  26,  s.  7,  for  taking  more  than 
wasnotneoes-   ten  shillings  in  the  100£  for  brokerage,  &c,  it  was  objected  at  the 
aary  to  prove     trial  that  the  evidence  did  not  sustain  the  indictment ;  the  charge 

wVSd  "im  bein8  that  ?22i  10*  ^  P*"1  for  brokerage  of  the  sum  of  2450/., 

the  jury  were  *Qd  the  evidence  being  that  the  defendant,  at  the   time  of  the 

to  consider  money  being  paid,  said  that  lOOi  was  for  the  writings,  (he  being 

monteTwere  m  attomey  ^d  having  produced  them,)  lOOi  by  way  of  present, 

taken  as  a  fair  ^nd  5L  per  cent  on  the  whole  sum,  viz.,  122/.  10*.    Ix>rd  Eenyon, 

charge,  or  as  C.  J.,  overruled  the  objection ;  and,  upon  the  whole  case,  directed 

atoiTthe10  ^  J1"?  to  con®der  whether  the  transaction  were  not  a  mere  de- 

(/)  Sec.  10. 
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vice  and  colour  to  receive  the  sum  stated  under  different  pretences, 
but  in  truth  for  the  brokerage  and  soliciting  of  the  loan,  in  fraud 
of  the  act  of  Parliament  This  decision  was  confirmed  by  the 
Court,  who  were  of  opinion  that  the  material  question  was,  whe- 
ther more  than  ten  shillings  in  the  1002.  was  taken  by  the  de- 
fendant; and  that  it  was  not  necessary  to  prove  that  he  took  the 
exact  sum  laid  in  the  indictment,  though  it  was  not  laid  with  a 
scilicet,  (*»)  The  venue  in  an  action  for  usury  upon  the  12  Anne, 
c  16,  must  be  laid  in  the  county  where  the  usurious  interest  was 
received.  («) 
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(m)  Rex  v.  Gillham,  6  T.  R.  265,  and 
at  N.  P.  1  Esp.  Rep.  285.  As  to  the 
point  of  the  proof  of  the  exact  sum  not 
being  necessary,  see  Rex  v.  Burdett,  1  Ld. 
Raym.  149.  Ante,  144,  and  Rex  e.  Hill 
and  others,  1  Stark.  Rep.  359.  Ante, 
p.  457.     But  see  ante, j>.  86. 

(it)  Pearson  v.  M'Gowran,  SB.  &  C. 
700,  5D.&R.  616.  The  act  makes  the 
offence  to  consist  in  the  taking  and  receipt 
of  the  usurious  interest,  and  not  in  the  cor- 


rupt contract  for  it.  It  should  seem  also 
that  an  indictment  for  usury  must  be  prefer- 
red in  the  county  where  the  usurious  in- 
terest is  received,  as  Rex.  t>.  Buttery,  cited 
by  Abbott,  C.  J„  in  Rex  o.  Burdett,  4 
B.  &  Aid.  179,  was  relied  upon  as  the 
nearest  case :  and  there  it  was  held,  that  an 
indictment  for  false  pretences  must  be  pre- 
ferred in  the  county  where  the  money  was 
received,  and  not  m  that  where  the  false 
pretences  were  made.  G.8,6. 
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CHAPTER  THE  THIRTY-EIGHTH. 


Taking  up 
dead  bodies, 
even  for  the 

Surposes  of 
iuection,  is 
an  indictable 
offence. 


OF  OFFENCES  RELATING  TO  DEAD  BODIES. 

It  has  been  holden  that  it  is  an  indictable  offence  to  take  up  a 
dead  body,  even  for  the  purpose  of  dissection.  Upon  an  indict- 
ment for  this  offence  it  was  moved,  in  arrest  of  judgment,  that  if 
it  were  any  crime,  it  was  one  of  ecclesiastical  cognizance  only; 
that  it  was  not  made  penal  by  any  statute ;  and  that  the  silence  of 
Stamford,  Hale,  and  Hawkins,  upon  this  subject,  afforded  a  very 
strong  argument  to  shew  that  there  was  no  such  offence  cognizable 
in  the  criminal  courts.  But  the  Court  said,  "that  common  de- 
cency required  that  the  practice  should  be  put  a  stop  to :  that  the 
offence  was  cognizable  in  a  criminal  Court,  as  being  highly  indecent, 
and  contra  bono*  mores ;  at  the  bare  idea  alone  of  which  nature  re- 
volted. That  the  purpose  of  taking  up  the  body  for  dissection  did 
not  make  it  less  an  indictable  offence :  and  that,  as  it  had  been  the 
regular  practice  of  the  Old  Bailey,  in  modern  times,  to  try  charges  of 
this  nature,  many  of  which  had  induced  punishment,  the  circum- 
stance of  no  writ  of  error  having  been  brought  to  reverse  any  of  these 
judgments  was  a  strong  proof  of  the  universal  opinion  of  the  profes- 
sion upon  this  subject ;  and  they,  therefore,  refused  even  to  grant  a 
rule  to  show  cause,  lest  that  alone  should  convey  to  the  public  an 
idea  that  they  entertained  a  doubt  respecting  the  crime  alleged."  (a) 
To  sell  the  dead  body  of  a  capital  convict  for  the  purposes  of  dissec- 
tion, where  dissection  is  no  part  of  the  sentence,  is  a  misdemeanor, 
and  indictable  at  common  law.  (6) 

It  is  an  offence  against  decency  to  take  a  person's  dead  body, 
with  intent  to  sell  or  dispose  of  it  for  gain  and  profit.  An  indict- 
ment charged  (inter  alia)  that  the  prisoner  a  certain  dead  body 
of  a  person  unknown  lately  before  deceased,  wilfully,  unlawfully, 
and  indecently,  did  take  and  carry  away,  with  intent  to  sell  and 
dispose  of  the  same  for  gain  and  profit:  and  it  being  evident  that 
the  prisoner  had  taken  the  body  from  some  burial  ground,  though 
from  what  particular  place  was  uncertain,  he  was  found  guilty  upon 
this  count  And  it  was  considered  that  this  was  so  clearly  an  in- 
dictable offence,  that  no  case  was  reserved,  (c) 


(a)  Rex  0.  Lynn,  2  T.  Rep.  733.  1 
Leach,  497.  2  Rut,  P.  C.  c.  16,  a,  89, 
p.  652.  The  defendant  was  only  fined  five 
marks,  on  the  ground  that  he  might  possi- 
bly have  committed  the  crime  merely  from 
ignorance,  as  no  person  had  been  before 
punished  for  the  offence  in  that  court  In 
4  Bla.  Com.  236,  237,  stealing  a  corpse  is 
mentioned  as  a  matter  of  ffreat  indecency  ; 
and  the  law  of  the  Franks  is  mentioned, 
(as  in  Montesqu.  Sp.  L.  b.  30,  ch,  19), 
which  directed,  that  a  person  who  had  dug 


a  corpse  out  of  the  ground,  in  order  to 
strip  it,  should  be  banished  from  society, 
and  no  one  suffered  to  relieve  his  wants  till 
the  relations  of  the  deceased  consented  to 
his  re- admission. 

(6)  Rex  v.  Cundick,  D.  &  R.  N.  P.  C, 
13,  Graham,  B. 

,  (c)  Rex  ».  Gilles,  cor.  Bayley,  J.  North- 
umberland Spring  Ass.  1820.  MS.  Bayley, 
J.  Russ.  &  Ry.  366,  note  (6).  And  see 
Rex  «.  Duffin,  Russ.  &  Ry.  365. 
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The  refusal  or  neglect  to  bury  dead  bodies  by  those  whose  duty  The  refusal 
it  is  to  perform  the  office,  appears  also  to  have  been  considered  as  a  {J™6?**?*0  • 
misdemeanor.     Thus,  Abney  J.,  in  delivering  the  opinion  of  the  bodies  is  amis- 
Court  of  Common  Pleas,  said,  "  The  burial  of  the  dead  is,  (as  I  demeanor, 
apprehend,)  the  duty  of  every  parochial  priest  and  minister;  and  if 
he  neglect  or  refuse  to  perform  the  office,  he  may,  by  the  express 
words  of  Canon  86,  be  suspended  by  the  Ordinary  for  three  months. 
And  if  any  temporal  inconvenience  arise,  as  a  nuisance,  from  the 
neglect  of  the  interment  of  the  dead  corpse,  he  is  punishable  also  by 
the  temporal  Courts,  by  indictment  or  information."  (d) 

It  has  recently  been  determined,  after  elaborate  argument,  that  a 
child  who  has  received  the  outward  and  visible  form  of  baptism  by  a 
dissenting  minister,  not  being  a  lawful  minister  of  the  Church  of 
England,  nor  episcopally  ordained,  is  to  be  considered  as  baptized, 
and  is  entitled  to  have  the  burial  service  read  at  its  interment  by  the 
clergyman  of  the  parish  in  which  it  dies ;  and  that  the  refusal  to 
readme  service  over  a  child  so  baptized  brings  the  party  so  refus- 
ing within  the  provisions  of  the  86th  Canon,  and  the  Court  is  bound 
to  pronounce  that  the  party  is  subject  to  suspension  for  three 
months,  and  also  to  the  costs  of  the  proceedings,  (e) 

The  2  &  3  Wm.  4,  c.  75,  "  an  act  for  regulating  schools  of  ana-  2  &  3  Wm.  4. 
toray,"  authorizes  the  Secretary  of  State  for  the  Home  Department  £•  7Jj,  s^re" 
to  grant ts  a  license  to  practise  anatomy  to  any  fellow  or  member  of  mav  grant 
any  college  of  physicians  or  surgeons,  or  to  any  graduate  or  licentiate  licenses  to 
in  medicine,  or  to  any  person  lawfully  qualified  to  practise  medicine  JJjJJ^ 
in  any  part  of  the  United  Kingdom,  or  to  any  professor  or  teacher  of  *" 

anatomy,  medicine,  or  surgery,  or  to  any  student  attending  any 
school  of  anatomy,  on  application  from  such  party  for  such  purpose, 
countersigned  by  two  of  his  Majesty's  justices  of  the  peace  acting 
for  the  county,  city,  borough,  or  place  wherein  such  party  resides, 
certifying  that,  to  their  knowledge  or  belief,  such  party  so  applying 
is  about  to  carry  on  the  practice  of  anatomy." 

By  sec.  2,  the  Secretary  of  State  may  appoint  inspectors  of  places 
where  anatomy  is  carried  on;  and  by  sec.  3,  may  direct  what  district 
such  inspectors  shall  superintend.  By  sec.  4,  every  inspector  is  to 
make  a  quarterly  return  to  the  Secretary  of  State  of  every  body  that, 
during  the  preceding  quarter,  has  been  removed  for  examination  to 
every  separate  place  m  his  district  where  anatomy  is  carried  on,  dis- 
tinguishing the  sex,  and,  as  far  as  is  known  at  the  time,  the  name 
and  age  of  each  person  whose  body  was  so  removed. 

By  sec.  5,  inspectors  may  visit  and  inspect,  at  any  time,  any  place 
within  their  district,  notice  of  which  place  has  been  given,  that  it  is 
therein  intended  to  practise  anatomy. 

By  sec  7,  "  it  shall  be  lawful  for  any  executor  or  other  party  hav-  Persona  having 


(d)  Andrews  v.  Cawthorne,  Willes,  537, 
note  (a).  Abney,  J.,  cited  a  case,  H. 
7  G.  1,  B.  R.  where  that  court  made  a 
role  upon  the  rector  of  Daventry,  in  North- 
amptonshire, to  shew  cause  why  an  infor- 
mation should  not  be  filed,  because  he 
neglected  to  bury  a  poor  parishioner  who 
dieti  in  that  parish.  See  this  case  as  stated 
in  Mastin  v.  Escott,  reported  by  Dr.  Cur- 
teis,  p.  268,  and  the  affidavits  used  in  it,  in 
the  Appendix  to  that  case,  p.  291,  et  seq. 

(«)  Mastin  v.  Escott,  decided  in   the 

VOL.  L  H   II 


Arches  Court  of  Canterbury,  May  8, 1841, 
by  Sir  H.  Jenner,  and  reported  by  Dr. 
Curteis.  The  ground  of  this  decision  was 
that  a  child  baptised  by  a  layman  was 
validly  baptised,  and  a  Wesleyan  minister, 
by  whom  the  child  was  baptized,  could 
be  considered,  with  reference  to  this  ques- 
tion, in  no  other  light  than  as  a  layman.  In 
Kemp  v.  Wickes,  3  Phill.  Rep.  264,  a  si- 
milar decision  had  been  made  with  reference 
to  a  person  baptised  by  a  minister  of  the 
Calvinistic  Independents. 
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lawful  custody  ing  lawful  possession  of  the  body  of  any  deceased  person,  and  not 

of  bodies  being  an  undertaker  or  other  party  intrusted  with  the  body  for  the 

Semto'un-  purpose  only  of  interment,  to  permit  the  body  of  such  deceased  per- 

defgo  anatomi-  son  to  undergo  anatomical  examination,  unless,  to  the  knowledge  of 

cal  examina-  8UCh  executor  or  other  party,  such  person  shall  have  expressed  his 
desire,  either  in  writing  at  any  time  during  his  life,  or  verbally  in  the 


cases. 


presence  of  two  or  more  witnesses  during  the  illness  whereof  he  died, 
that  his  body  after  death  might  not  undergo  such  examination,  or 
unless  the  surviving  husband  or  wife,  or  any  known  relative  of  the 
deceased  person,  shall  require  the  body  to  be  interred  without  such 
examination." 
Provision  in  By  sec.  8,  "  if  any  person,  either  in  writing  at  any  time  during  his 

sons  directin      ^e>  or  ver^a^7  m  "*e  presence  of  two  or  more  witnesses  during  the 
anatomical        illness  whereof  he  died,  shall  direct  that  his  body  after  death  be  exa- 
ezaminations     mined  anatomically,  or  shall  nominate  any  party  by  this  act  authorized 
death     T         to  examme  bodies  anatomically  to  make  such  examination,  and  if, 
before  the  burial  of  the  body  of  such  person,  such  direction  or  nomi- 
nation shall  be  made  known  to  the  party  having  lawful  possession  of 
the  dead  body,  then  such  last-mentioned  party  shall  direct  such  exa- 
mination to  be  made,  and,  in  case  of  any  such  nomination  as  aforesaid, 
shall  request  and  permit  any  party  so  authorized  and  nominated  as 
aforesaid  to  make  such  examination,  unless  the  deceased  person's 
surviving  husband  or  wife,  or  nearest  known  relative,  or  any  one  or 
more  of  such  person's  nearest  known  relatives,  being  of  kin  in  the 
same  degree,  shall  require  the  body  to  be  interred  without  such  exa- 
mination." 
The  body  not        By  sec.  9,  no  body  is  to  be  removed  for  anatomical  examination 
to  l*  removed    from  the  place  where  such  person  died  until  after  forty-eight  hours 
withoutV    °   fr°m  the  death,  nor  unless  a  certificate,  stating  in  what  manner  such 
certificate.         person  came  by  his  death,  shall  have  been  given  by  the  medical  man 

who  attended  such  person,  or  who  examined  the  body  after  death. 
Professors,  By  sec.  10,  "  it  shall  be  lawful  for  any  member  or  fellow  of  any 

othfre°inay        college  of  physicians  or  surgeons,  or  any  graduate  or  licentiate  in 
receive  bodies    medicine,  or  any  person  lawfully  qualified  to  practise  medicine  in 
for  anatomical    any  part  of  the  United  Kingdom,  or  any  professor,  teacher,  or  stu- 
examination.     (jent  0f  anatomy,  medicine,  or  surgery,  having  a  license  from  his 
Majesty's  principal  secretary  of  state  or  chief  secretary  as  aforesaid, 
to  receive  or  possess  for  anatomical  examination,  or  to  examine  ana- 
tomically, the  body  of  any  person  deceased,  if  permitted  or  directed 
so  to  do  by  a  party  who  had  at  the  time  of  giving  such  permission  or 
direction  lawful  possession  of  the  body,  and  who  had  power,  in  pur- 
suance of  the  provisions  of  this  act,  to  permit  or  cause  the  body  to  be 
so  examined,  and  provided  such  certificate  as  aforesaid  were  delivered 
by  such  party  together  with  the  body." 

By  sec  11,  such  persons  are  to  receive  a  certificate  with  the 
body,  and  transmit  it  and  a  return  of  the  time  the  body  was  received, 
and  other  matters,  to  the  inspector  of  the  district 

By  sec.  12,  notice  is  to  oe  given  to  the  Secretary  of  State  of 
places  where  anatomy  is  intended  to  be  practised. 

By  sec.  13,  bodies  are  to  be  removed  in  a  decent  coffin  or  shell, 
and  after  undergoing  anatomical  examination  are  to  be  decently 
interred  in  consecrated  ground,  or  in  some  public  burial  ground  in 
use  for  persons  of  that  religious  persuasion  to  which  the  person 
whose  body  was  so  removed  belonged. 
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By  sec.  14,  "  no  member  or  fellow  of  any  college  of  physicians  or  Persons  de- 
surgeons,  nor  any  graduate  or  licentiate  in  medicine,  nor  any  person  scribed  in  this 
lawfully  qualified  to  practise  medicine  in  any  part  of  the  United  J^u^to0 
Kingdom,  nor  any  professor,  teacher,  or  student  of  anatomy,  medi-  punishment 
cine,  or  surgery,  having  a  licence  from  his  Majesty's  principal  secre-  'or  having  in 
tary  of  state  or  chief  secretary  as  aforesaid,  shall  be  liable  to  any  pro-  hu^0^^^11 
secution,  penalty,  forfeiture,  or  punishment  for  receiving  or  having 
in  his  possession  for  anatomical  examination,  or  for  examining  ana- 
tomically, any  dead  human  body,  according  to  the  provisions  of  this 


act" 


By  sec  15,  the  act  is  not  to  prohibit  any  post  mortem  examina- 
tion directed  by  competent  authority. 

By  sec.  18,  "  any  person  offending  against  the  provisions  of  this  Offences 
act  in  England  or  Ireland  shall  be  deemed  and  taken  to  be  guilty  of  «&*"«*  this 
a  misdemeanor,  and,  being  duly  convicted  thereof,  shall  be  punished  act* 
by  imprisonment  for  a  term  not  exceeding  three  months,  or  by  a  fine 
not  exceeding  fifty  pounds,  at  the  discretion  of  the  Court  before 
which  he  shall  be  tried ;  and  any  person  offending  against  the  provi- 
sions of  this  act  in  Scotland  shall,  upon  being  duly  convicted  of  such 
offence,  be  punished  by  imprisonment  for  a  term  not  exceeding  three 
months,  or  Dy  a  fine  not  exceeding  fifty  pounds,  at  the  discretion  of 
the  Court  before  which  he  shall  be  tried. 

By  sec.  19,  "  the  words,  'person  and  party '  shall  be  respectively  Interpretation 
deemed  to  include  any  number  of  persons,  or  any  society,  whether  ^JS^11^ 
by  charter  or  otherwise ;   and  that  the  meaning  of  the  aforesaid  act. 
words  shall  not  be  restricted  although  the  same  may  be  subsequently 
referred  to  in  the  singular  number  and  masculine  gender  only." 

Provision  has  been  made  by  statute  for  the  suitable  interment  48  G.  3,c  75, 
of  such  dead  bodies  as  may  be  cast  on  shore  from  the  sea.     The  48  ff07ntCSment 
Geo.  3,  c.  75,  enacts,  that  the  churchwardens  and  overseers  of  pa-  0f  dead  bodies 
rishes  in  England,  in  which  any  dead  body  shall  be  found  thrown  in,  cast  onshore 
or  cast  on  shore  from  the  sea,  shall,  upon  notice  of  the  body  lying  fr0™11*6  8em- 
within  their  parishes,  cause  the  same  to  be  forthwith  removea  to 
some  convenient  place ;  and  with  all  convenient  speed  to  be  decently 
interred  in  the  churchyard  or  burial  ground  of  such  parishes :  and  if 
the  body  be  thrown  in,  or  cast  on  shore  in  any  extra-parochial  place, 
where  mere  is  no  churchwarden  or  overseer,  a  similar  duty  is  im- 
posed upon  the  constable  or  headborough  of  such  place,  (e) 

It  is  further  enacted,  that  every  minister,  parish-clerk,  and  sex- 
ton, of  the  respective  parishes,  shall  perform  their  duties  as  is 
customary  in  other  funerals,  and  admit  of  such  dead  body  being 
interred,  without  any  improper  loss  of  time ;  receiving  such  sums 
as  in  cases  of  burials  made  at  the  expense  of  the  parishes.  (/)  The 
statute  provides  also  as  to  the  expenses  of  such  burials,  and  the 
raising  of  money  to  defray  them ;  gives  a  reward  of  five  shillings 
to  the  persons  first  giving  notice  to  the  parish  officers,  or  to  the 
constable  or  headborough  of  an  extra-parochial  place,  of  any  dead 
body  being  cast  on  shore ;  and  imposes  a  penalty  of  five  pounds 
on  persons  finding  dead  bodies  and  not  giving  notice,  and  on  parish 
officers  neglecting  to  execute  the  act  (g)    An  appeal  to  the  quarter 

(«)48  Geo.  3,  c.  75,  s.  1.  (g)  Ibid.   ss.   1,   3,  4,  5,   6,  7,  8,  12, 

(f)  Id.  ibid,  s.  2.  13,14. 
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The  prevent- 
ing a  dead 
body  from 
being  interred 
is  an  indict- 
able offence. 


So  alio  is  tbe 
preventing  a 
minister  from 
performing  the 
burial  service. 


The  interment 
of  the  body  of 
a  person  who 
has  died  a 
violent  death 
before  the 
coroner  is  sent 
for  is  a  misde- 
meanor. 
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sessions  is  also  given  to  any  person  thinking  himself  aggrieved  by 
anything  done  in  pursuance  of  the  act  (h) 

The  preventing  a  dead  body  from  being  interred  has  been 
considered  as  an  indictable  offence.  Thus,  the  master  of  a  work- 
house, a  surgeon,  and  another  person,  were  indicted  for  a  con- 
spiracy to  prevent  the  burial  of  a  person  who  had  died  in  a  work- 
house, (t)  And  though  Ifyde,  C.  J.,  upon  a  question  how  far  the 
forbearance  to  sue  one  who  fears  to  be  sued,  is  a  good  considera- 
tion for  a  promise,  (j)  cited  a  case  where  a  woman,  who  feared 
that  the  dead  body  of  her  son  would  be  arrested  for  debt,  was 
holden  liable,  upon  a  promise  to  pay  in  consideration  of  forbear- 
ance, though  she  was  neither  executrix  nor  administratrix ;  (A)  yet 
the  other  judges  are  said  to  have  doubted  of  this :  (/)  and  in  a 
recent  case,  Lord  Ellenborough,  C.  J.,  said  it  would  be  impossible 
to  contend  that  such  a  forbearance  could  be  a  good  consideration 
for  an  assumpsit  (m)  Lord  Ellenborough,  C.  J.,  continued,  "to 
seize  a  dead  body  upon  any  such  pretence  would  be  contra  bonos 
mores,  and  an  extortion  upon  the  relatives.9'  And  in  a  subse- 
quent part  of  the  case,  his  Lordship  said,  "  As  to  the  case  cited 
by  Hyde,  C.  J.,  of  a  mother  who  promised  to  pay  on  forbearance 
of  the  plaintiff  to  arrest  the  dead  body  of  her  son,  which  she  feared 
he  was  about  to  do,  it  is  contrary  to  every  principle  of  law  and  moral 
feeling :  such  an  act  is  revolting  to  humanity,  and  illegal." 

An  indictment  will  lie  for  wilfully  obstructing  and  interrupting  a 
clergyman  in  reading  the  burial  service,  and  interring  a  corpse ; 
but  such  an  indictment  must  allege  that  the  person  obstructed  was  a 
clergyman,  and  that  he  was  in  the  execution  of  his  office,  and  law- 
fully burying  the  corpse  ;  and  it  must  also  show  how  the  party  was 
obstructed,  as  by  setting  out  the  threats  and  menaces  used.  And  it 
is  not  sufficient  to  allege  that  the  party  did  unlawfully,  by  threats 
and  menaces,  prevent  the  burial  (») 

There  is  one  case  in  which  the  too  speedy  interment  of  a  dead 
body  may  be  an  indictable  offence ;  namely,  where  it  is  the  body 
of  a  person  who  has  died  of  a  violent  death.  In  such  case,  by 
Holt,  C  J.,  the  coroner  need  not  go  ex  officio  to  take  the  inquest, 
but  ought  to  be  sent  for,  and  that  when  the  body  is  fresh  ;  and  to 
bury  the  body  before  he  is  sent  for,  or  without  sending  for  him, 
is  a  misdemeanor,  (o)  It  is  also  laid  down  that  if  a  dead  body  in 
prison,  or  other  place,  whereupon  an  inquest  ought  to  be  taken, 
be  interred  or  suffered  to  he  so  long  that  it  putrefy  before  the 
coroner  has  viewed  it,  the  gaoler  or  township  shall  be  amerced,  (p) 


(A)  Id.  sec  10. 

(t)  Rex  v.  Young  and  others,  cited  in 
Rex  v.  Lynn,  2  T.  R.  734. 

0)  Quick  v.  Coppleton,  1  Vent.  161. 

(A)  The  name  of  the  case  is  not  men- 
tioned; but  it  is  said  that  Hyde,  C.  J. 
cited  it  as  a  case  that  occurred  in  the 
Court  of  Common  Pleas  when  he  sat 
there. 

(/)  Quick  v.  Coppleton,  1  Vent  161. 

(m)  Jones  v.  Asnburnham,  4  East,  460. 


(n)  Rex  «.  Cheere,  4  B.  &  C.  902. 
7  D.  &  R.  461.  See  Rex  e.  How,  2  Str. 
699. 

(o)  Regina  v.  Clark,  I  Salk.  377.  Anon. 
7  Mod.  10.  2  Hawk.  P.  C.  c.  9,  a.  23, 
note  (4). 

(p)  2  Hawk.  P.  C.  c.  9,  s.23.  And  see 
an  indictment  against  a  township  for  a  mis- 
demeanor, in  burying  a  body  without  notice 
to  the  coroner,  2  Chit.  Cr.  L.  256. 
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CHAPTER  THE  THIRTY-NINTH. 


OF  GOING  ARMED  IN  THE  NIGHT  TIME  FOR  THE  DESTRUCTION  OF 
GAME,   AND  OF  ASSAULTING  GAMEKEEPERS. 

The  9  Geo.  4,  c.  69,  s.  1,  reciting  the  57  Geo.  3,  c  90,  and  that 
"  the  practice  of  going  out  by  night  for  the  purpose  of  destroying 
game  has  nevertheless  very  much  increased  of  late  years,  and  has  in 
very  many  instances  led  to  the  commission  of  murder,  and  of  other 
grievous  offences;  and  it  is  expedient  to  repeal  the  said  recited  act, 
and  to  make  more  effectual  provisions  than  now  by  law  exist  for  re- 
pressing such  practice,"  enacts  "  that  the  said  recited  act  shall  be,  Recited  met 
and  the  same  is  hereby  repealed,  except  so  far  as  the  same  repeals  repe*1***- 
any  other  acts ;  and  if  any  person  shall,  after  the  passing  of  this  act,   ^de^ro^to1^ 
by  night,  unlawfully  take  or  destroy  any  same  or  rabbits  in  any  land,  game  by  night 
whether  open  or  inclosed,  or  shall  oy  night  unlawfully  enter  or  be  in   to  be  com- 
any  land,  whether  open  or  inclosed,  (a)  with  any  gun,  net,  engine,  or  22e0ftncehe 
other  instrument,  for  the  purpose  of  taking  or  destroying  game,  (b)  for  three 
such  offender  shall,  upon  conviction  thereof  before  two  justices  of  months,  and 
the  peace,  be  committed  for  the  first  offence  to  the  common  gaol  or  j^^andto 
house  of  correction  for  any  period  not  exceeding  three  calendar  fina  sureties ; 
months,  there  to  be  kept  to  hard  labour,  and  at  the  expiration  of 
such  period  shall  find  sureties  by  recognizance,  or  in  Scotland  by 
bond  of  caution,  himself  in  ten  pounds,  and  two  sureties  in  five 
pounds  each,  or  one  surety  in  ten  pounds,  for  his  not  so  offending 
again  for  the  space  of  one  year  next  following ;  and  in  case  of  not 
finding  such  sureties,  shall  be  further  imprisoned  and  kept  to  hard 
labour  for  the  space  of  six  calendar  months,  unless  such  sureties  are 
sooner  found ;  and  in  case  such  person  shall  so  offend  a  second  time,   second  offence, 
and  shall  be  thereof  convicted  before  two  justices  of  the  peace,  he   six  months, 
shall  be  committed  to  the  common  gaol  or  house  of  correction  for  J"^  {Jj^ 
any  period  not  exceeding  six  calendar  months,  there  to  be  kept  to  and  to  find  ' 
hard  labour,  and  at  the  expiration  of  such  period  shall  find  sureties  sureties; 
by  recognizance,  or  bond  as  aforesaid,  himself  in  twenty  pounds,  and 
two  sureties  in  ten  pounds  each,  or  one  surety  in  twenty  pounds,  for 
his  not  so  offending  again  for  the  space  of  two  years  next  following ; 
and  in  case  of  not  finding  such  sureties,  shall  be  further  imprisoned 

(a)  See  Tapsell  v.  Croskey,  7M.&W.  within  sec.  1,  and  therefore  sec.  2  gives  no 
441,  as  to  this  word  in  the  Turpike  Act,  authority  to  apprehend  them.  Section  9 
3  Geo.  4,  c.  126.  extends  to  poachers  entering  with  intent  to 

(b)  It  is  to  be  observed  that  the  word  take  both  game  and  rabbits,  and  is,  there- 
M  rabbits"  is  here  omitted ;  so  that  if  fore,  in  this  respect,  more  extensive  than 
poachers  enter  for  the  purpose  of  taking  sec.  1.  See  Rex  c.  Ball,  R.  &  M.  C.  C.  R. 
rabbits,  but  have  not  either  taken  or  des-  330,  pott,  p.  472. 

tro«*d  any,  they  have  committed  no  offence 
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9  Geo.  4,  c.  69.  and  kept  to  hard  labour  for  the  space  of  one  year,  unless  such  sure- 
tics  are  sooner  found ;  and  in  case  such  person  shall  so  offend  a  third 
third  offence,  time,  he  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  there- 
to trans*  orta  °^  ^^  ^  ^a^e>  at  ^e  discretion  of  the  Court,  to  be  transported 
tion.  "    beyond  seas  for  seven  years,  or  to  be  imprisoned  and  kept  to  hard 

labour  in  the  common  gaol,  or  house  of  correction,  for  any  term  not 
exceeding  two  years ;  and  in  Scotland,  if  any  person  shall  so  offend 
a  first,  second,  or  third  time,  he  shall  be  liable  to  be  punished  in  like 
manner  as  is  hereby  provided  in  each  case." 
Owners  or  By  sec,  2,  "  where  any  person  shall  be  found  upon  any  land  com- 

ia^Piords°of  m^ttmg  any  such  offence  as  is  herein-before  mentioned,  it  shall  be 
manors,  or  lawful  for  the  owner  or  occupier  of  such  land,  or  for  any  person 
their  servants,    having  a  right  or  reputed  right  of  free  warren  or  free  chase  thereon, 

o^ideriB?1,end  or  ^or  ^e  °^        manor  or  reputed  manor  wherein  such  land 

may  be  situate,  and  also  for  any  gamekeeper  or  servant  of  any  of 
the  persons  herein  mentioned,  or  any  person  assisting  such  game- 
keeper or  servant,  to  seize  and  apprehend  such  offender  upon  such 
land,  or  in  case  of  pursuit  being  made,  in  any  other  place  to  which  he 
may  have  escaped  therefrom,  and  to  deliver  him  as  soon  as  may  be 
into  the  custody  of  a  peace  officer,  in  order  to  his  being  conveyed 
Offenders         before  two  justices  of  the  peace ;  and  in  case  such  offender  shall 
assaulting  or     assault  or  offer  any  violence  with  any  gun,  crossbow,  fire-arms,  blud- 
lence  guilty  of  ge°n*  stick,  club,  or  any  other  offensive  weapon  whatsoever,  towards 
a  misde-  any  person  hereby  authorized  to  seize  and  apprehend  him,  he  shall, 

meanor'  whether  it  be  his  first,  second,  or  any  other  offence,  be  guilty  of  a 

misdemeanor,  and  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  transported  beyond  seas  for  seven  years, 
or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or 
house  of  correction  for  any  term  not  exceeding  two  years ;  and  in 
Scotland,  whenever  any  person  shall  so  offend,  he  shall  be  liable  to 
be  punished  in  like  manner."  (6) 
Limitation  By  QeCm  ^9  « the  prosecution  for  every  offence  punishable  upon 

proceedings      summary  conviction  by  virtue  of  this  act  snail  be  commenced  within 
under  this  act.   six  calendar  months  after  the  commission  of  the  offence ;  and  the 
prosecution  for  every  offence  punishable  upon  indictment,  or  other- 
wise than  upon  summary  conviction,  by  virtue  of  this  act,  shall  be 
commenced  within  twelve  calendar  months  after  the  commission  of 
such  offence."  (c) 
Convictions  to       By  sec.  8,  "  on  every  conviction  under  this  act  for  a  first  or  second 
to  theUquarter   °^ence  tne  convicting  justices  shall  return  the  same  to  the  next 
sessions  and       quarter  sessions  for  the  county,  riding,  division,  city,  or  place  wherein 
registered,  and  SUch  offence  shall  have  been  committed ;  and  the  record  of  such 
^evidence6"    conviction,  or  any  copy  thereof,  shall  be  evidence  in  any  prosecution 
to  be  instituted  against  the  party  thereby  convicted  for  a  second  or 
third  offence ;  and  the  clerk  of  the  peace  shall  immediately  on  such 
return  make  or  cause  to  be  made  a  memorandum  of  such  conviction 
in  a  register,  to  be  kept  by  him  of  the  names  and  places  of  abode  of 

(b)  By  sec.  3,  a  justice  may  issue  his  Rex  v.  Mellor,  2  Dowl  P.  R.  1 73.  Sec 
warrant  to  apprehend  any  person  charged  6  gives  an  appeal  to  any  person  aggrieved 
on  the  oath  of  any  credible  witness  with  by  any  summary  conviction ;  and  sec.  7 
any  offence  punishable  under  the  act  upon  takes  away  the  certiorari.  See  Rex  v. 
summary  conviction.  Mellor,  supra,  and  Rex  v.  Hester,  4  Dowl. 

(c)  Sec.  5  gives  the  form  of  conviction       P.  R.  589. 
for  offences  under  the  act ;  as  to  which  see 
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the  persons  so  convicted,  and  shall  state  whether  such  conviction  be 
the  first  or  second  conviction  of  the  offending  party." 

By  sec.  9,  "  if  any  persons,  to  the  number  of  three  or  more  toge-  Persons  to 
ther,  shall  by  night  unlawfully  enter  or  be  in  any  land,  whether  open  Jtrce^being 
or  inclosed,  for  the  purpose  of  taking  or  destroying  game  or  rabbits,  armed,  enter. 
any  of  such  persons  being  armed  with  any  gun,  crossbow,  fire-arms,  ™g  f^y  J«»d 
bludgeon,  or  any  other  offensive  weapon,  each  and  every  of  such  the^urpow  of 

Croons  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  destroying 
fore  the  justices  of  gaol  delivery,  or  of  the  Court  of  great  sessions  game,  &c, 
of  the  county  or  place  in  which  the  offence  shall  be  committed,  shall  JJea  ^iso^- 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  meanor. 
seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven 
years,  or  to  be  imprisoned  and  kept  to  hard  labour  for  any  term  not 
exceeding  three  years ;  and  in  Scotland,  any  persons  so  offending 
shall  be  liable  to  be  punished  in  like  manner,   (d)  , 

By  sec  12,  "  for  tne  purposes  of  this  act  the  night  shall  be  consi-  What  time 
dered,  and  is  hereby  declared  to  commence  at  the  expiration  of  the  s^u  ^  c.on* 
first  hour  after  sunset,  and  to  conclude  at  the  beginning  of  the  last  8I  ere  n,g 
hour  before  sunrise." 

By  sec.  13,  w  for  the  purposes  of  this  act  the  word  '  game '  shall  be  What  shall  be 
deemed  to  include  hares,  pheasants,  partridges,  grouse,  heath  or  deemed  game. 
moor  game,  black  game,  and  bustards." 

Where  a  bill  of  indictment  had  been  preferred  within  a  year  after  Commence- 
the  commission  of  an  offence  under  this  act,  against  the  prisoner  and  ment  of  &* 
Robins,  and  ignored  as  to  the  prisoner,  but  found  against  Robins,  Pro9ecu 
who  was  convicted,  and  four  years  afterwards  a  fresh  bill  was  found 
against  the  prisoner ;  it  was  considered  to  be  clear  that  preferring  the 
first  bill  was  the  commencement  of  a  prosecution,  but  it  was  doubted 
whether  the  condition  in  section  4,  requiring  a  prosecution  by  in- 
dictment to  be  commenced  within  twelve  calendar  months,  had  been 
complied  with  by  preferring  the  bill,  which  was  ignored.  And 
Adam  v.  The  Inhabitants  of  Bristol  (e)  was  referred  to ;  where,  in 
an  action  for  an  injury  to  property  by  rioters  on  the  7  &  8  Geo.  4, 
c.  31,  which  requires  the  action  to  be  commenced  within  three 
months,  the  party  had  commenced  an  action  within  three  months, 
and  died,  and  her  executor  brought  an  action  within  forty  days  after 
her  deat.li,  but  more  than  three  months  after  the  damage  was  done, 
and  it  was  contended  that  the  condition  having  been  once  com- 
plied with,  the  executor  had  a  right  to  bring  an  action  within  a 
reasonable  time ;  but  the  Court  held  that  the  action  was  not  brought 
in  time.  (/) 


(<f  )  By  sec.  10,  in  Scotland  the  sheriff 
of  the  county  within  which  the  offence  shall 
have  been  committed  shall  have  a  cumula- 
tire  jurisdiction  with  the  justices  of  the 
peace  in  regard  to  the  same ;  and  the  con- 
viction in  Scotland  may  be  proved  in  the 
same  maimer  as  a  conviction  in  any  other 
case  according  to  the  law  of  Scotland ;  and 
by  sec  11,  in  all  cases  in  Scotland  of 
a  third  offence,  or  in  other  cases  in  Scot- 
land where  a  sentence  of  transportation 
may,  by  the  provisions  of  this  act,  be  pro- 
nounced, the  offender  shall  be  tried  before 
the  High  Court  or  Circuit  Court  of  Jus- 
ticiary. 


(e)  2  A.  &  E.  389,  4  N.  &  M.  144. 

(/)  Rex  ©.  Killminster,  7  C.  &  P.  228, 
Coleridge,  J.  The  prisoner  was  acquitted, 
otherwise  the  point  would  have  been  re- 
served for  the  opinion  of  the  judges.  See  Rex 
e.  Willace,  1  East,  P.  C.  186,  where  in  a  case 
of  coining  it  was  held  that  the  information 
and  proceedings  before  the  magistrate,  and 
not  the  preferring  the  bill,  was  the  com- 
mencement of  the  proceedings,  and  that  a 
variance  between  the  manner  of  laying  the 
offence  in  the  indictment  and  charging  it  in 
the  commitment  made  no  difference.  Sec 
also  Rex  v.  Phillips,  R.  &  R.  36!),  where  it 
was  held  that  proof  by  parol    that   the 
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Although  three  or  more  poachers  are  out  by  night  armed,  and  are 
guilty  of  an  offence  within  sec.  9,  still  they  are  liable  to  be  appre- 
hended under  sec.  2,  as  they  are  guilty  of  an  offence  under  sec.  1, 
as  well  as  under  sec  9.  (g)  If  persons  are  found  actually  in  the 
commission  of  an  offence  against  sec.  1,  they  may  be  apprehended 
by  the  persons  authorized  to  apprehend  by  sec.  2,  although  no  notice 
be  given  to  them  of  the  cause  for  which  they  are  apprehended ; 
for  the  circumstances  constitute  sufficient  notice.  (A)  And  it  is  not 
necessary  that  there  should  be  a  written  authority ;  it  is  sufficient  if 
the  party  were  employed  as  a  watcher  of  game  preserves  by  the  lord 
of  the  manor,  (i)  And  although  the  persons  mentioned  in  sec  2 
have  no  authority  to  apprehend  unless  the  poachers  are  found  upon 
the  manor  or  land  of  the  persons  therein  specified ;  (J)  yet  if  a 
poacher  be  found  on  the  manor  by  a  servant  ot  the  lord,  and  run  off 
it,  but  being  pursued  return  upon  it  again,  the  servant  may  appre- 
hend him,  for  it  is  the  same  as  if  he  had  never  been  off  the  manor,  (k) 
Where  a  wood  was  neither  the  property  of  the  master  of  an  assistant 
gamekeeper,  nor  in  his  occupation,  nor  within  any  manor  which 
belonged  to  him,  and  he  had  only  the  permission  of  the  owner  to 

E reserve  the  game  there,  it  was  held  that  the  assistant  gamekeeper 
ad  no  authority  to  apprehend  poachers  in  the  wood.  (/)  Unless  a 
poacher  be  found  in  pursuit  of  game  between  the  expiration  of  the 
first  hour  after  sunset  and  the  beginning  of  the  first  hour  before  sun- 
rise, there  is  no  power  to  apprehend  him  under  sec.  2.  (m) 


prisoner  was  apprehended  for  treason  re- 
specting the  coin,  within  the  three  months 
limited  by  the  8  &  9  Wm.  3,  c.  26,  was  not 
sufficient  if  the  indictment  was  after  tho 
three  months,  and  the  warrant  to  appre- 
hend or  commit,  or  depositions  were  not 
produced  to  show  on  what  transactions,  or 
for  what  offence,  or  at  what  time  the 
prisoners  were  committed. 

(  g)  Rex  v.  Ball,  R.  &  31 C.  C.  R.  330. 
See  note  (a)  ante,  p.  469. 

(A)  Rex  v.  Payne,  R.  &  M.  C.  C.  R. 
378.  Rex  t>.  Davis,  7  C.  &  P.  785, 
Parke,  B.  Rex  v.  Taylor,  7  C.  &  P.  266, 
Vaughan,  B.  See  these  and  other  similar 
cases,  post,  tit.  Manslaughter,  Resisting 
Officers* 

(i)  Rex  v.  Price,  7  C.  &  P.  178,  Park, 
J.  J.  A.  &  Coleridge,  J. 

(.;)  Rex  v.  Addis.  6  C.  &  P.  388,  Pat- 
teson,  J.  Rex  t>.  Davis,  7  C.  &  P.  785, 
Parke,  B. 

(A)  Rex  v.  Price,  supra,  note  (i).  The 
authority  given  by  sec.  2  to  apprehend  "in 
case  of  pursuit  in  any  other  place  to  which 
he  may  nave  escaped,"  seems  not  to  have 
been  adverted  to  in  this  case. 

( I)  Rex  «.  Addis,  supra,  note  (j) 

(m)  Rex  v.  Tomlinson,  7  C.  &  P.  183, 
Coleridge,  J.  See  the  case,  post,  tit.  Man- 
slaughter, Resisting  Officers.  Bv  the  7  &  8 
Geo.  4,  c.  29,  s.  30,  which  will  be  found  in 
vol.  2,  any  person  in  the  day  time  taking  or . 
killing  any  nare  or  coney  in  any  warren,  or 
ground  lawfully  used  for  the  breeding  or 
keeping  of  hares  or  conies,  or  at  any  time 
setting  or  using  therein  any  snare  or  engine 
for  the  taking  of  hares  or  conies,  is  subjected 
to  a  penalty  of  not  exceeding  bl ;  and  by 


sec.  63  may,  if  found  committing  the  offence, 
be  immediately  apprehended  without  a  war- 
rant by  any  peace  officer,  or  by  the  owner 
of  the  property,  on  or  with  respect  to  which 
the  offence  is  committed,  or  by  his  servant, 
or  any  person  authorized  by  him.  This 
power  only  applies  to  hares  and  conies,  and 
to  the  places  specified.  By  the  Game  Act, 
1  &  2  Wm.  4,  c.  32,  8.  31,  any  person 
found  on  any  land,  &c.,in  search  or  pursuit 
of  fame,  woodcocks,  snipes.  Quails,  land- 
rails, or  conies,  may  be  required  by  any 
person  having  the  right  or  killing  game 
upon  such  land,  or  by  the  occupier  or 
gamekeeper,  or  servant  of  either  of  them, 
or  by  the  warden,  &c,  of  the  forests,  &c, 
forthwith  to  quit  the  land  whereon  he  is 
found,  and  to  tell  his  christian  and  surname, 
and  place  of  abode ;  and  if  such  person, 
after  being  so  required,  refuse  to  tell  his 
real  name  or  place  of  abode,  or  give  such  a 
general  description  of  his  place  of  abode  as 
shall  be  illusory  for  the  purpose  of  dis- 
covery, or  wilfully  continue  or  return  upon 
the  land,  he  may  be  apprehended  by  the 
party  so  requiring,  or  by  any  person  acting 
by  his  order  and  in  his  aid,  and  conveyed 
as  soon  as  conveniently  may  be  before 
a  magistrate.  In  order  to  justify  the  ap- 
prehension of  an  offender  under  this  section 
he  must  have  been  required  both  to  quit 
the  land,  and  also  to  tell  his  name ;  and  the 
return  must  be  upon  the  same  land  as  the 
party  was  found  upon,  and  for  the  same 
purpose,  that  is,  in  search  or  pursuit  of 
game,  &c. ;  for  otherwise  a  man  going  along 
a  public  path  over  the  same  land  would 
come  within  the  section.  Rex  c.  Long, 
7C.&T.  314,  Williams,  J. 
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An  indictment  for  assaulting  a  gamekeeper  must  either  state  ex-  An  indictment 
pressly  that  the  defendant  was  "found  committing"  an   offence  for  assaulting 
within  section  1,  or  after  stating  that  the  defendant  entered  by  night  nu^show1** 
for  the  purpose  of  taking  game,  so  as  to  shew  that  he  had  committed  that  the  de- 
an offence  within  that  section,  must  in  the  subsequent  part  so  refer  fondant  was 
to  the  previous  part  as  to  shew  that  he  was  found  committing  such  ,^n^" 
offence ;  and  it  is  not  sufficient  to  state  that  the  defendant  entered  offence  under 
by  night  into  land  for  the  purpose  of  taking  game,  and  that  he  was  8ec*  *• 
then  and  there  by  night  as  aforesaid  found.     A  count  alleged  that 
the  defendants  by  night  did  unlawfully  enter  certain  land  armed 
with  suns  for  the  purpose  of  taking  game,  and  that  they  "  were  then 
and  tnere  in  the  said  land  by  night  as  aforesaid  by  one  W.  R.,  the 
servant  of  Earl  B.  found,  and  that  the  defendants  with  the  guns  afore- 
said did  then  and  there  assault,  &c,  the  said  W.  R.,  the  said  W.  R. 
being  then  and  there  authorized  to  apprehend  the  defendants :"  it  was 
objected  that  the  count  was  bad,  as  it  neither  stated,  in  the  words  of 
the  act,  that  the  defendants  were  found  committing  the  offence,  nor 
sufficiently  referred  to  the  previous  averments  to  incorporate  them 
in  the  latter  part  of  it,  ana  the  judgment  was  arrested  upon  this 
objection.  (») 

The  9th  section  creates  two  distinct  offences,  namely,  first  entering  See.  9  creates 
on  land,   one  of  the  party  being  armed,  and  secondly,  being  in  two  offence*. 
the  land  armed,  (o) 

By  the  express  words  of  sec.  9,  if  several  are  together,  and  any  one  or  the  being 
of  them  is  armed,  all  of  them  are  liable  to  be  convicted ;  and  it  was  arm** 
so  held  on  the  57  Geo.  3,  c.  90,  the  words  of  which  were  "if  any  q^  w 
person  or  persons,"  &c,  "  shall  be  found,"  &c,  "  armed  with  any  armed  is 
gun,"  &c.     O'Flannagan  and  two  others  were  in  a  park  at  night,  and  sufficient. 
two  of  them  had  guns :  O'Flannagan  had  one,  but  which  of  the  other 
two  persons  had  the  oth,er  gun  could  not  be  ascertained ;  the  point 
was  therefore  saved,  whether  either  of  these  two  could  be  round 
guilty;  but,  upon  a  case  reserved,  the  judges  were  clear  that,  if  any 
one  of  the  party  was  armed,  every  one  of  the  party  was  within  the 
act  (p)     But  it  was  held,  on  the  same  repealed  statute,  that  if  se-  Notgotf  A 
veral  were  out  together,  and  one  had  arms  without  the  knowledge  of  others  are 
the  others,  the  others  were  not  liable  to  be  convicted.     Johnson  ignorant  that 
and  Southern  went  into  a  close  in  the  night  to  kill  game ;  Johnson  he  *•  armed- 
had  a  loaded  pistol,  but  Southern  did  not  Know  it :  and,  upon  a  case 
reserved,  the  judges  thought  Southern  not  liable  to  be  convicted 
under  the  act  (q) 

A  constructive  arming  is  not  sufficient  within  the  new  statute ;  if  A  constructive 
therefore  an  indictment  allege  that  two  defendants,  together  with  «™ing  is  not 
another  person,  entered  a  close,  the  two  defendants  being  armed,  8U  clent" 


(*)  Reg.  o.  Curnock,  9  C.  &  P.  730. 
Gurney,  B.,  after  taking  time  to  consider, 
and,  I  believe,  consulting  Coleridge,  J. 
Two  other  objections  were  intended  to  be 
made:  first,  that  the  assault  was  not  al- 
leged to  have  been  upon  the  land  where 
the  defendants  were  found ;  secondly,  that 
there  was  no  averment  to  show  that  the 
keeper  was  in  the  execution  of  his  duty 
when  the  assault  was  committed,  and  unless 
that  were  the  case  the  assault  was  not 
within  this  act  See  Rex  v.  Chcore,  4  B.  &  C. 
902,  ante,  p.  468.  C.  S.G. 


(o)  Per  Coleridge,  J.,  Rex  t>.  Kendrick, 
7  C.  &  P.  184,  and  MSS.  C.  S.  G.  See 
also  Davies  v.  Rex,  10  B.  &  C.  89,  pott, 
p.  481.  In  Rex  v.  Mellor,  2  D.  P.  C.  173. 
Taunton,  J.,  held  that  the  words  "  entering 
and  being/*  in  the  1  &  2  Wm.  4,  c.  32, 
s.  30,  only  constituted  one  offence ;  sed  qu* 
for  persons  may  enter  land  with  an  innocent 
intent,  and  afterwards  begin  poaching. 

(p)  Rex  v.  Smith,  Mich.  T.  1818,  MSS. 
Bay  ley,  J.,  and  Russ.  &  Ry.  368. 

(9)  Rex  e.  Southern,  Easter  T.  1821, 
MS.  Bayley,  J.,  and  Russ.  &  Ry.  444. 


474  Of  Going  Armed  in  the  Night  Time       [book  if. 

and  it  appear  that  the  two  defendants  were  unarmed,  they  must  be 
acquitted.  An  indictment  stated  that  Davis  and  Griffiths,  together 
with  another  person,  entered  certain  land,  "  the  said  Davis  and 
Griffiths  then  and  there  being  armed :"  it  was  proved  that  the  third 

Eerson  had  a  gun,  but  Davis  and  Griffiths  were  unarmed ;  it  was 
eld  that  Davis  and  Griffiths  must  be  acquitted;  for  under  the 
9  Geo.  4,  c.  69,  s.  9,  a  constructive  arming  is  not  sufficient,  and  as  the 
indictment  stated  that  these  two  men  were  armed,  and  the  proof 
was  that  neither  of  them  were  so,  the  allegation  was  not  proved,  and 
the  case  therefore  failed,  (r) 
What  are  Large  stones  are  offensive  weapons,  if  they  are  of  a  description 

offensive  capable  of  occasioning  serious  injury,  and  if  they  are  brought  and 

th^acT  m  n  used  for  that  purpose.  The  defendants  had  brought  with  them  from 
a  distance  some  large  heavy  smooth  stones,  and  had  thrown  them  at 
a  gamekeeper  and  his  assistants,  whereby  they  had  been  struck  and 
knocked  down ;  it  was  left  to  the  jury  to  say,  whether  the  stones  had 
been  brought  by  the  defendants  to  the  place  or  found  upon  the 
spot ;  whetner  they  were  of  such  a  description  as  to  be  capable  of 
occasioning  serious  injury  to  the  person  if  used  offensively ;  and 
whether  they  were  brought  and  used  for  that  purpose ;  for  that,  if 
they  were  satisfied  of  the  affirmative  of  all  those  questions,  these 
stones  were  offensive  weapons  within  the  statute.  («)  Where  a  stick 
or  other  instrument,  ordinarily  used  for  the  purpose  of  walking,  is 
found  in  the  possession  of  poachers,  it  is  a  question  for  the  jury, 
whether  such  stick  or  other  instrument  was  taken  out  for  the  pur- 
pose of  being  used  as  an  offensive  weapon,  for  if  it  was  taken  out 
for  such  purpose  it  is  an  offensive  weapon  within  the  statute.  The 
prisoner  had  taken  with  him  when  poaching  a  thick  stick,  large 
enough  to  be  called  a  bludgeon,  but  which,  being  lame,  he  was  in 
the  habit  of  using  as  a  crutch ;  it  was  held  to  be  a  question  for  the 
jury,  whether  he  took  it  out  with  intent  to  use  it  as  an  offensive 
weapon,  or  merely  for  the  purpose  to  which  he  usually  applied  it.  (t) 
So  where  the  only  weapons  proved  to  have  been  used  by  the  pri- 
soners were  sticks,  and  one,  with  which  a  gamekeeper  had  been 
knocked  down,  when  produced,  proved  to  be  a  very  small  one,  fairly 
answering  the  description  of  a  common  walking  stick ;  and  on  its 
being  objected  that  this  stick  could  not  be  considered  an  offensive 
weapon,  it  was  answered  that  the  use  made  of  it  by  the  prisoner 
shewed  his  intention,  and  the  nature  of  the  stick;  Mr.  B.  Gur- 
ney  said,  that  if  a  man  went  out  with  a  common  walking  stick,  and 
there  were  circumstances  to  shew  that  he  intended  to  use  it  for  pur- 
poses of  offence,  it  might  perhaps  be  called  an  offensive  weapon 
within  the  statute ;  but  if  he  had  it  in  the  ordinary  way,  and  upon 
some  unexpected  attack  or  collision  he  was  provoked  to  use  it  in  his 
own  defence,  it  would  be  carrying  the  statute  somewhat  too  far  to 
say  it  was  an  offensive  weapon  within  the  meaning  of  the  act.  (it) 
Whatusuffi-  Under  the  repealed  statute  it  was  held  that  perceiving  a  person 
^en  AV*dS!Ce  fire  was  finding  him  armed,  though  his  person  was  not  seen  at  the 
time :  and  it  was  no  answer  to  a  charge  under  that  act  that  the  par- 

(r)  Reg.   v.   Davis,  8  C.  &  P.    759,  (0  Rex   v.  Palmer,  1  M.  &  Rob.  70, 

Patteson,  J.  Taunton,  J.    See  the  cases  collected,  ante, 

M  Rex    v.    Grice,  7  C.  &  P.  803.  p.  118,  H9,and  120. 
Ludlow,  Serjt.,  after  consulting  Parke  &  («)  Rex  v.  Fry,  2M.&  Rob.  42. 

Bolland,  Bs.  / 
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ties  pat  down  their  arms,  and  left  them  before  they  were  seen,  if  it  fendants  were 
was  perceived  that  some  one  was  there  armed  before  they  were  seen.  |n.  J1?  la°d 
A  keeper  heard  a  gun  fired  in  a  wood,  and  called  to  his  man  to  ^didtoenl 
watch :  the  persons  in  the  wood  immediately  abandoned  their  guns, 
and  had  crept  away  two  hundred  yards  from  them,  when  the  keeper 
and  his  man  discovered  and  seized  them.     A  case  was  reserved  upon 
the  question,  whether  they  could  be  considered  as  found  armed  when 
they  had  got  to  so  great  a  distance  from  their  guns  before  they  were 
discovered :  and  the  judges  (eleven)  held  that  they  were,  and  that 
they  were  rightly  convicted,  (v) 

So  it  was  sufficient  under  the  repealed  statute,  if  the  evidence 
satisfied  the  jurv  that  the  prisoner  had  been  in  the  place  named  in 
the  indictment  for  the  purpose  of  destroying  game.  Upon  an  indict- 
ment, which  charged  the  prisoner  in  every  count  with  having  entered 
a  wood,  called  Kingshoe  Spinney,  it  was  proved  that  a  gamekeeper 
heard  nine  reports,  and  saw  three  flashes  in  the  wood :  tne  prisoner 
was  not  seen  in  the  wood,  but  was  soon  afterwards  seen  in  a  close, 
which  adjoined  the  wood :  upon  this  evidence  it  was  left  to  the  jury 
to  say,  whether  the  prisoner  was  one  of  the  party  in  the  wood ;  and 
they  having  found  that  he  was,  the  judges,  upon  a  case  reserved, 
held  that,  as  there  was  evidence  to  satisfy  the  jury  that  he  had  been 
in  the  wood  armed,  or  was  one  of  a  party  who  had  been  so,  it  was 
sufficient,  (w) 

So  it  is  not  necessary  under  the  new  act  that  the  defendants 
should  be  actually  seen  in  the  close  laid  in  the  indictment ;  it  is  suffi- 
cient if  there.be  evidence  to  satisfy  the  jury  that  they  were  in  fact  in 
the  close  for  the  purpose  alleged,  Thus  where  the  prisoners  had 
been  seen  in  a  close,  which  lay  between  two  woods,  going  in  a  direc- 
tion from  one  of  the  woods,  in  which  shots  had  been  previously  heard, 
towards  the  other  wood,  it  was  left  to  the  jury  to  say  whetner  they 
had  not  been  in  the  wood,  in  which  the  shots  had  been  heard,  (x) 

A  difference  of  opinion  exists  as  to  whether  all  the  three  defend-  As  to  whether 
ants  must  be  proved  to  have  been  in  the  close  laid  in  the  indictment,  three  must 
or  whether  it  is  sufficient  to  prove  that  all  were  out  for  the  com-  ^^^eMui 
mon  purpose  of  taking  game,  and  that  one  entered  the  close,  two  entry  by  one 
more  being  near  enough  to  the  close  to  aid  and  assist     Where  it  in  the  presence 
appeared  that  Dowsell  alone  was  seen  in  Rodborough  Hill  Brake,  efficient.18 
the  place  laid  in  the  indictment,  between  which  and  Rodborough 
Wood  a  turnpike  road  ran,  and  at  that  time  no  one  was  in  company 
with  Dowsell,  and  he  escaped  out  of  the  brake  into  the  road,  where 
he  was  seized  by  a  keeper,  and  whistled  loudly,  upon  which  four 
more  men  came  out  of  Rodborough  Wood,  and  rescued  Dowsell : 
shots  had  been  heard  in  the  direction  of  the  brake  and  the  wood, 
but  the  witnesses  were  unable  to  speak  as  to  which  place  the  shots 
were  fired  in :  it  was  objected,  that  there  was  no  evidence  to  show 
that  any  one  except  Dowsell  was  in  the  brake ;  and  unless  it  ap- 
peared that  three  were  together  in  the  place  specified,  no  offence 

(v)  Rex  v.  Nash,  Easter  T.  1819,  MS.  not  decided,  viz.,  whether  it  was  necessary 

Bay  ley,  J.,  and  Russ.  &  Ry.  386.  that'the  prisoner  should  be  found  armed  in 

(to)  Rex  v.  Worker,  R.  Sc  M.  C.  C.  R.  the  same  close,  into  which  he  entered  for 

165.     The  2nd  and  3rd  counts  stated  the  the  purpose  of  killing  game, 

prisoner  to  have  been  found  in  Kingshoe  (x)  Rex  v.  Capewell,  5  C.  &  P.  549. 

Close,   which  adjoined  the  wood,  and  a  MSS.  C.  S.  G.  Parke,  B. 
question  was  raised  upon  these  counts,  but 
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was  proved :  and  Mr.  J.  Patteson  held  that  in  order  to  support  this 
indictment  under  the  9  Geo.  4,  c.  69,  s.  9,  it  must  be  proved  that  the 
prisoners  were  all  together  in  the*  place  laid  in  the  indictment,  and 
as  that  was  not  shown,  that  the  prisoners  must  be  acquitted,  (y) 
But  where  an  accomplice  proved  that  all  the  four  defendants  went  to 
a  preserve  called  Norton  Hill  Wood  for  the  purpose  of  killing  phea- 
sants, and  that  all  of  them,  except  himself  and  Meadows,  went  into 
the  wood,  they  remaining  outside ;  and  on  the  approach  of  the  game- 
keepers the  witness  and  Meadows  went  into  the  wood,  and  in- 
formed the  others  of  it,  when  the y  all  ran  away  together ;  Alder- 
son,  B.,  said,  "  the  entering  on  the  land  by  one  is  to  be  considered 
as  the  entering  of  all,  if  the  others  are  at  the  place  and  assisting : 
exactly  in  the  same  way  that  would  fix  them  in  a  case  of  burglary : 
there  all  are  guilty,  as  well  those  who  actually  enter  the  house  as 
those  who  are  close  at  hand  on  the  outside  of  it,  waiting  to  watch  or 
to  carry  off  the  property:  it  is  enough  if  all  these  persons  were  at  the 
place,  each  of  them  acting  his  part,  and  conducing  to  one  common 
intent,  although  some  only  of  the  party  were  bodily  in  the  wood."  (z) 
And  in  another  case,  where  one  or  two  out  of  four  poachers  were  not 
actually  in  the  wood  laid  in  the  indictment,  but  were  waiting  outside 
to  watch,  the  same  very  learned  Judge  said,  "  if  two  persons  were  in 
the  wood,  and  the  other  two  outside  were  of  the  same  party,  and 
there  for  the  same  purpose,  it  would  be  an  offence  within  the  act. 
Suppose  that  some  of  the  party  were  to  go  down  one  side  of  the  hedge, 
and  some  down  the  other,  beating  the  same  fence,  that  would  be 
no  offence  within  the  statute,  according  to  Rex  v.  Dowsell ;  (a)  and  the 
same  consequence  would  follow  if  two  went  into  the  wood,  and  a 
number  of  others  surrounded  the  outside :  surely  the  statute  meant 
to  include  such  cases :  I  have  a  strong  opinion  on  the  point ;  but 
out  of  respect  for  my  brother  Patteson's  opinion,  if  the  question 
arises,  I  will  reserve  the  point"  (b) 


(  y)  Rex  c.  Dowsell  &  Bridgwater,  MSS. 
C.  S.  G.  S.  C.  6  C.  &  P.  398.  There 
was  no  doubt  in  this  case  that  all  the  party 
went  for  the  common  purpose  of  killing 
game  both  in  the  brake  and  in  the  wood 
C  8*  6. 

(*)  Rex  v.  Passey,  7  C.  &  P.  282. 

(a)  Supra,  note  (y). 

(b)  Rex  c.  Lockett,  7  C.  &  P.  300, 
Alderson,  B.  The  jury  having  found  that 
all  the  defendants  had  entered  the  wood, 
the  question  was  not  reserved  In  Rex  v. 
Andrews,  2M.&  Rob.  37,  Gurney,  B.,  is 
reported  to  have  expressed  a  similar  opinion, 
though  it  was  not  necessary  for  the  deci- 
sion of  the  case ;  but  as  the  learned  Baron, 
in  a  case  at  Stafford  Spring  Assizes,  1841, 
in  which  the  same  point  arose,  expressed 
great  doubts  on  it,  and  would  have  reserved 
the  point  if  the  jury  had  convicted,  the 
opinion  expressed  in  Rex  v.  Andrews  can- 
not be  considered  as  being  the  deliberate 
opinion  of  the  learned  Baron.  This  ques- 
tion may  be  considered  under  two  states  of 
facts  :  first,  where  leas  than  three  enter 
the  land,  the  others  being  near  enough  to 
aid  and  assist ;  secondly,  where  three  enter 
and  others  are  near  enough  to  aid  and 
assist.    First,  as  to  the  case  where  less 


than  three  enter,  this  is  quite  as  much 
a  question  of  whether  an  offence  within 
sec.  9  has  been  committed,  as  whether  those 
who  have  not  entered  the  field  are  guilty 
of  such  offence ;  and  it  is  submitted  that, 
whether  we  look  at  the  object  or  the  words 
of  the  clause,  there  must  be  an  actual 
bodily  entry  by  three  persons  into  the  close 
to  bring  the  case  within  sec.  9.  The  object 
of  the  clause  was  to  protect  keepers  from 
violence ;  now  it  is  obvious  that  ii  less  than 
three  be  in  the  close  there  is  less  danger  of 
violence  than  if  three  be  in  it ;  if  three  be 
in  the  close  they  are  ready  to  assist  each 
other  in  committing  violence;  if  some  be 
out  of  the  close,  they  must  get  into  the 
close  before  they  are  in  a  position  to 
commit  it,  and  in  some  cases  this  might  be 
impracticable  ;  thus  in  the  case  put  by  the 
very  learned  Baron  of  part  going  down  one 
side  of  a  hedge,  and  part  down  the  other, 
the  hedge  might  be  so  strong  that  the  one 
part  could  not  get  through  it  to  assist  the 
other  in  an  attack  upon  keepers  :  and  many 
similar  cases  might  be  put  As  to  the 
words,  they  seem  strongly  to  indicate  that 
there  must  be  an  entry  by  all  three,  and  all 
three  "  together"  the  word  "  together'*  is 
very  important :  if  three  poachers  went  to  a 
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Where  three  poachers  go  out  with  a  common  purpose,  but  after- 
wards  separate  in  pursuit  of  game  in  different  fields,  they  are  not 
ability  of  an  offence  within  sec.  9.  The  three  defendants  went  out 
for  tne  purpose  of  night-poaching :  Powell  and  Owen  were  seen  set- 
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wood  of  very  large  size,  and  each  en* 
tered  it  separately  at  far  distant  points, 
they  would  have  been  within  the  clause 
if  the  word  M  together"  had  been  omitted. 
Again,  the  words  are,  "  any  of  such  persons 
being  armed.*'  Suppose  that  the  one  that 
entered  was  not  armed,  but  that  one  of  the 
others  was,  then  if  it  were  held  that  the 
offence  was  complete,  it  would  be  so  hold- 
ing, although  no  person  armed  had  entered 
the  land  ;  if  it  were  held  necessary  that  the 
one  who  entered  should  be  armed,  it  would 
be  limiting  the  arming  to  one  particular  in- 
dividual, instead  of  leaving  it  indefinite 
which  was  armed.  Difficulties  would  also 
arise  from  holding  the  entry  of  one  to 
be  the  entry  of  all.  Suppose  three  poachers 
went  out  with  the  common  design  of  taking 
game  in  a  narrow  plantation,  and  the  fields 
on  each  side  of  it,  and  that  one  went  up  the 
plantation,  and  one  up  each  adjacent  field, 
all  being  near  enough  to  assist  in  killing 
game ;  according  to  such  a  construction 
each  would  be  guilty  of  three  distinct 
offences ;  in  other  words,  all  three  would 
be  together  in  three  different  closes  uno 
eodemque  tempore.     The  instance  of  bur- 

flary  is  not  analogous,  because  that  offence 
oes  not  consist  in  an  entry  by  "  three 
or  more  together,"  but  by  one  person  ;  as 
soon,  therefore,  as  an  entry  by  one  is 
shown,  the  crime  is  proved,  and  then  the 
question  is,  whether  others  engaged  in  the 
same  transaction  were  principals  in  the 
second  degree  or  accessories.  Here  the 
question  is  whether  the  crime  has  been 
committed.  In  burglary,  and  indeed  in 
most,  if  not  all,  common  law  offences, 
where  several  persons  are  present  at  the 
commission  of  a  crime,  the  indictment  may 
either  state  the  facts  according  to  their 
legal  effect,  i.  *.  that  all  committed  the 
act ;  or  as  they  occurred,  t.  e.  that  one  did 
the  act,  and  that  the  others  were  present 
aiding  and  assisting.  If,  therefore,  the 
case  of  burglary  were  analogous,  an  indict- 
ment alleging  that  one  entered  the  field, 
and  that  the  others  were  present  aiding 
and  assisting,  ought  to  be  good,  and  yet  it 
is  conceived  no  such  indictment  could  be  so 
framed  as  to  give  effect  either  to  the  word 
"  together,"  or  to  the  indefiniteness  of  the 
words  "  any  of  such  persons  being  armed. " 
It  is  to  be  observed,  also,  that  sec.  2  only 
authorizes  the  apprehension  of  those  who 
are  "  found  upon  any  land ;"  so  that  the 
persons  not  in  the  field  could  not  be  appre- 
nended  under  that  section.  The  Game  Act, 
1  &  2  Wm.  4,  c  32,  s.  32,  which  applies 
to  "  any  persons  to  the  number  of  five  or 
more  together,  found  upon  any  land,"  may 
also  be  referred  to  as  showing  that  there 
must  be  an  entry  by  all ;  for  how  could 
it  be  said  that  finding  one  person  in  a 
field,  with  four  in  the  adjoining  field,  was 
finding  five  together  in  the  field  where  the 


one  was  found  ?  On  the  whole  it  is  sub- 
mitted, that  unless  there  has  been  a  bodily 
entry  by  three  together  the  offence  is  not 
complete. 

Secondly,  where  three  have  bodily  en- 
tered into  the  close,  and  others  are  near 
aiding  and  assisting ;  here  the  crime 
is  assumed  to  be  complete,  and  the  ques- 
tion is,  whether  those  near  are  guilty  of 
it  within  sec.  9.  If  the  common  law  rule, 
by  which  all  are  principals  in  misdemeanors 
(see  note  (6)  ante,  p.  82)  prevailed,  not 
only  those  near  enough  to  assist,  but  all 
who  were  parties  to  the  transaction,  al- 
though absent,  would  be  guilty ;  but  it 
seems  admitted  on  all  hands  that  the  com- 
mon law  rule  does  not  apply ;  indeed  Mr. 
B.  Alderson  could  only  have  referred  to 
the  analogy  of  burglary  in  Rex  v.  Passey, 
because  he  thought  the  common  law  rule 
did  not  apply.  Some  limit,  then,  must  be 
put  upon  the  clause,  and  it  is  submitted 
that  the  correct  limit  is  to  confine  it  to  the 
persons  who  actually  enter  the  close.  The 
intent  with  which  the  parties  enter  being 
the  same  (with  the  sliyht  difference  pointed 
out  in  note  (a),  ante,  p.  469)  in  both  sec.  1 
and  sec..  9;  sec.  9  rather  authorizes  a 
heavier  punishment  than  introduces  a  new 
offence,  and  the  two  sections  may  well  be 
read  together  thus :  if  any  persons,  whether 
one  or  more,  enter,  &c,  they  shall  be 
liable  to  the  punishment  in  sec.  1,  but  if 
three  or  more  enter  together  armed,  they 
shall  be  liable  to  the  punishment  in  sec.  9, 
and  the  heavier  punishment  of  that  section 
may  well  be  confined  to  those  who  actually 
enter  the  close.  The  clause  requires  both 
an  entry  and  an  arming,  and  as  an  entry  by 
any  number,  however  large,  if  unarmed, 
will  not  be  sufficient ;  so  it  is  but  reasonable 
that  a  presence  without  an  entry  should  not 
be  sufficient ;  and  as  the  statute  has  made  an 
arming  by  one  sufficient,  if  it  had  been 
intended  that  an  entry  by  part  should  enure 
as  an  entry  by  all,  probably  it  would  have 
been  made  so  by  express  words. 

With  regard  to  the  entry,  it  is  submitted  that 
the  statute  intended  an  actual  bodily  entry 
into  the  close,  and  not  such  an  entry  as  would 
amount  to  a  trespass  at  common  law.  The 
doctrine  in  burglary  that  if  any  part  of  the 
person  be  introduced  into  the  house,  it  is  a 
sufficient  entry,  has  long  been  considered  as 
going  a  great  length,  and  it  would  be  car- 
rying it  much  further  to  apply  it  to  this 
offence.  Sec.  2  also  seems  to  show  that  an 
entry  of  the  whole  person  was  intended :  it 
provides  that  "where  any  person  shall 
ke  found  upon  any  land,  he  may  be  appre- 
hended upon  such  land,"  or  in  case  of 
escape  "  therefrom  ;"  now,  how  can  it  be 
said  that  a  person  who  merely  introduces  his 
hand  into  one  field  while  standing  in 
another  conies  within  this  clause?  The 
Game  Act,  1  &  2  Wm.  4,  c  32,  ss.  31,  32, 


What  is  an 
entry  within 
the  statute. 
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ting  nets  in  the  hedge-row  of  the  yew  tree  piece,  they  being  on  the 
other  side  in  a  turnpike  road,  and  Nickless  went  into  another 
field  ;  Powell  and  Owen  sent  a  dog  into  the  yew  tree  piece,  which 
drove  a  hare  into  one  of  the  nets ;  it  was  held  that  the  case  was  not 
within  the  statute,  as  Nickless  was  independently  engaged  in  poach- 
ing in  the  field,  he  having  left  the  others  poaching  in  the  road,  (c) 

A  difference  of  opinion  also  exists  as  to  what  constitutes  an  entry 
within  the  meaning  of  this  statute.  It  has  been  held  that  if  persons 
standing  in  a  road  hang  nets  on  the  twigs  of  a  hedge  within  a  close, 
it  is  an  entry  within  sec.  9.  Some  poachers  standing  in  a  lane 
spread  their  nets  upon  the  twigs  of  a  hedge,  which  separated  the 
lane  from  the  close ;  Alderson,  B.,  said,  "  I  shall  tell  the  jury  that  if 
they  are  satisfied  that,  in  effecting  a  common  purpose  by  all  the 
defendants,  the  nets  were  hung  upon  the  twigs  of  the  hedge  so  as  to 
be  within  the  field,  it  was  an  entry.  Lord  Ellenborough,  C.  J.,  in 
Pickering  v.  Rudd>  (d)  stated  that  he  had  once  held  that  firing  a  gun 
loaded  with  shot  into  a  field  was  a  breaking  of  the  close,  and  I  am 
of  opinion  that  if  these  defendants  so  placed  the  nets  within  the  field 
it  was  an  entry  by  them  alL"  (e)  JBut  in  a  similar  case  it  was 
held  that  if  persons  standing  in  a  road  set  nets  in  the  hedge-row  of 
an  adjoining  field,  and  send  a  dog  into  the  field  to  drive  game  into 
the  nets,  this  is  not  an  entering  of  land  within  section  9.  Poachers 
were  seen  setting  nets  in  the  hedge-row  of  a  field,  they  being  on  the 
other  side  of  the  hedge  in  a  turnpike-road,  they  also  sent  a  dog  into 
the  field,  which  drove  a  hare  into  one  of  the  nets ;  it  was  contended 
that  the  sending  of  the  dog  into  the  field  to  drive  the  hares  into  the 
nets  was,  in  point  of  law,  an  entering  into  the  field ;  but  it  wag  held 
that  it  would  be  straining  the  words  too  much  in  a  criminal  case  to 
hold  that  this  was  within  the  statute.  (/) 

If  the  indictment  state  that  the  defendants  entered  into  a  certain 
th  kd  ^T^11  close  ™di  intent,  then  and  there,  to  kill  game,  it  must  be  proved  that 
the  indict-  *oe  defendants  had  the  intent  to  kill  game  in  the  particular  close 
named.  Thus,  where  upon  an  indictment  under  the  repealed 
statute  so  laying  the  intent,  the  jury  found  that  the  defendant 
was  still  in  pursuit  of  game,  but  they  could  not  say  whether  in  the 
close  specified  or  elsewhere ;  the  judges  held  that  as  the  entry,  with 
intent  to  kill  game,  was  confined  by  the  indictment  to  the  close  spe- 
cified, it  was  necessary  to  prove  the  intent  as  to  that  close.  (  g)  And 
upon  a  similar  indictment  under  the  new  act,  where  it  appeared  that 
the  prisoners  were  seen  in  the  field  laid  in  the  two  first  counts,  but 
it  was  not  shown  that  they  were  doing  any  act  tending  to  the  destruc- 
tion of  game  in  it ;  and  it  rather  seemed  that  they  were  merely 
crossing  it  in  their  way  from  one  wood  to  another ;  Parke,  B.,  held 


Of  the  intent 


in 

meat. 


affords  a  similar  argument.  Suppose  three 
poachers  went,  with  intent  to  take  game,  to 
a  park  wall,  too  high  for  them  to  set  oyer, 
and  one,  in  the  presence  of  the  others,  in- 
troduced his  hand  through  a  hole  left  for 
hares  at  the  bottom  of  the  wall,  and  set  a 
snare  within  the  park,  could  it  be  fairly 
contended  that  this  was  an  entry  by  all 
armed  into  the  park  within  sec  9  ? 

On  the  whole  it  is  submitted  that  Mr. 
J.  Patteson's  construction  of  the  statute  is 
correct,  and  that  there  must  be  an  entry  of 
the  whole  person  by  three  persons  into  the 


close  to  bring  the  case  within  sec  9,  and 
that  none  are  within  that  section  except 
those  who  actually  enter  the  close.  C.  S.  6. 

(c)  Reg.  ©.  Nickless,  8  C.  &  P.  757, 
Patteson,  J. 

(d)  1  Stark.  N.  P.  C.  56.  4  Camp. 
219. 

(«)  Athea's  case,  2  Lewin,  191. 

(/)  Reg.  v.  Nickless,  wpra,  note  (c) 
see  note  (6),  ante, p.  476. 

(  g)  Rex  v.  Barbara,  R.  &  M.  C.  C.  R. 
151. 
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that  the  first  two  counts  made  it  necessary  to  show  that  the  prisoners 
were  in  the  field  laid  for  the  purpose  of  killing  game  there.  (A)  So 
where  on  a  similar  indictment  for  entering  Breadstone  plantation,  it 
appeared  that  a  gun  was  heard  about  a  quarter  of  a  mile  from 
the  plantation,  ana  the  prisoners  were  seen  in  the  plantation  with  a 
gun,  and  there  were  many  pheasants  roosting  in  the  plantation,  which 
the  prisoners  must  have  seen,  but  they  did  not  fire  at  any  of  them. 
Coleridge,  J.,  said,  in  summing  up,  "  You  must  say  whether  these 
persons  were  in  this  particular  covert  with  an  intent  to  kill  game 
there.  If  you  can  suppose  that  they  had  gone  out  on  that  night 
poaching  in  every  other  covert  in  the  county,  that  will  not  be 
sufficient  to  support  the  charge  contained  in  this  indictment,  if 
they  were  not  in  this  particular  covert  with  intent  to  destroy  game 
there.  It  lies  on  the  prosecutor  to  make  out  to  your  satisfaction  that 
the  prisoners  had  an  intent  to  kill  game  in  this  particular  covert ;  the 
intent  can  in  this  case  only  be  inferred  from  the  conduct  of  the 
parties,  and  it  is  here  shown  that  there  was  game  which  the  defend* 
ants  must  have  seen,  but  did  not  make  the  slightest  attempt  to 
destroy."  (i) 

A  doubt  is  stated  in  the  marginal  note  of  Rex  v.  Barluuny  (ii) 
whether  it  is  necessary  that  the  defendant  should  have  such  an 
intent  in  the  place  in  which  he  is  found  armed,  unless  it  be  so 
stated  in  the  indictment,  and  Rex  v.  Worker  (k)  is  referred  to,  but 
in  that  case,  although  the  indictment  was  general,  no  such  question 
arose ;  and  it  should  seem  that  whether  the  words  "  then  and 
there"  be  in  the  indictment  or  not,  the  entry  into  the  close  must  be 
proved  to  be  with  intent  to  kill  game  in  such  close,  for  unless  such  be 
the  case  the  entry  was  made  into  that  close,  not  with  intent  to 
kill  game,  but  with  some  different  intent,  as,  for  instance,  to  pass 
over  it  And  where  it  appeared  that  the  prisoners  were  in  Snutt 
Leasowe,  a  place  named  in  the  indictment,  and  which  adjoined  Short 
Wood,  and  were  apparently  going  to  the  wood,  Mr.  J.  Patteson  said, 
"  the  intent  was  evidently  to  killgame  in  the  wood,  into  which  none 
of  the  parties  ever  got  for  that  purpose ;  it  is  true  that  they  are 
charged  with  being  in  Shutt  Leasowe,  but  they  had  no  intention 
of  killing  game  there ;  they  must  be  acquitted."  (l) 

The  indictment  must  in  some  way  or  other  particularize  the  place ;  The  indictment 
for  the  defendant  has  a  right  to  know  to  what  specific  place  the  """*  p!?i^u" 
evidence  is  to  be  directed:  and  stating  that  in  the  parish  of  A.  the  the  close. 

party  entered  into  a  certain  close  there,  was  held  not  sufficient  under 
the  repealed  statute.  The  first  count  of  an  indictment  stated,  that 
the  defendant,  at  the  parish  of  Whitford,  in  the  county  of  Northum- 
berland, having  entered  into  a  certain  close  there  situate,  with  intent 
there  illegally  to  kill  game,  was  there  found  at  night  armed  with 
a  certain  gun ;  and  the  second  count  charged  him  in  like  manner 
with  having  entered  into  a  certain  inclosed  ground :  but  neither  the 
close  nor  the  inclosed  ground  were  described  by  name,  ownership, 
occupation,  or  abuttals.  And  upon  a  case  reserved,  Abbott,  C.  J., 
Holroyd,  J.,  and  Park,  J.,  thought  any  such  description  unnecessary ; 

(A)  Rex  e.  Capcwell,  5  C.  &  P.  549.  had  the  words  «  then  and  there"  in  H;  but 

(t)  Rex  v.  Gainer,  7  C.  &  P.  231.  whether  it  had  or  not  the  observations  of 

(u)  R&M.,  0.  C.  R.  151.  the  very  learned  judge  appear  to  have  been 

(A)  R.  &  M.,  C.  C.  R.  165.  made  generally,  and  without  any  reference 

(/)  Reg.  v.  Davis,  8  C.  &  P.  759.     It  to  the  form  of  the  indictment, 
does  not  appear  whether  the  indictment 
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but  Burrough,  J.,  Garrow,  B.,  Best,  J.,  Hullock,  B.,  and  Bayley,  J., 
thought  otherwise,  because  this  was  substantially  a  local  offence, 
and  the  defendant  was  entitled  to  know  to  what  specific  place 
the  evidence  was  to  be  directed ;  and  the  judgment  was  arrested  (m) 
So  it  has  been  held  under  the  new  statute  that  an  indictment  for  en- 
tering "  a  covert  in  the  parish  of  A."  is  too  general,  (n)  But  it  has 
been  held  sufficient  to  allege  that  the  defendants  entered  certain  land 
in  the  occupation  of  a  person  named,  without  stating  whether 
the  land  was  inclosed  or  not  (o) 

If  the  name  of  the  close  be  stated  in  the  indictment,  and  the  name 
be  misstated,  it  is  fatal.  An  indictment  alleged  that  the  defendants 
entered  a  certain  wood  called  "  The  Old  Wane,"  in  the  occupation  of 
the  Earl  of  Waldegrave ;  it  appeared  that  the  wood  had  always  been 
called  "  The  Long  Walk,"  and,  upon  a  case  reserved,  the  judges  held 
the  variance  was  fataL  (p) 

The  indictment  must  allege  not  only  an  entry  by  night,  but 
an  arming  by  night  An  indictment  alleged  that  the  defendants  did 
by  night  unlawfully  enter  divers  closes  and  enclosed  lands,  and  were 
then  and  there  in  the  said  closes  and  lands,  armed  with  guns  for  the 
purpose  of  then  and  there  taking  and  destroying  game ;  it  was 
objected  that  the  words  "  then  and  there"  did  not  mean  that  the  de- 
fendants were  there  by  night,  but  only  on  the  day,  and  at  the  place 
aforesaid ;  and  it  was  held  that  the  indictment  was  bad.  If  the 
words  '*  by  night"  had  occurred  at  the  beginning  of  the  sentence,  they 
might  have  governed  the  whole,  or  if  they  had  been  at  the  end  of 
the  sentence  they  might  have  referred  to  the  whole ;  but  here  they 
arc  in  the  middle  of  the  sentence,  and  are  applied  to  a  particular 
branch  of  it,  and  cannot  be  extended  to  that  which  follows.     The 


(m)  Rex  v.  Ridley,  T.  T.  1823.  Ross. 
&R.  515. 

(»)  Rex  ©.  Crick,  5  C.  &  P.  508. 
Vaughan,  B.  It  is  very  usual  to  describe 
the  close  simply  as  belonging  to  A.  B.,  es- 
pecially after  describing  it  by  name  and  oc- 
cupation in  previous  counts.  In  some  cases 
this  may  lead  to  inconvenience  to  the  pri- 
soner, and  as  it  applies  equally  to  every 
close  belonging  to  A.  B.,  who  may  be  the 
owner  of  a  large  number  of  closes,  it  admits 
of  doubt  whether  such  a  description  be  not 
insufficient,  and  the  more  so,  as  it  is  very 
possible  that  the  grand  jury  may  have  found 
the  bill,  because  they  considered  the  offence 
proved  as  to  one  close,  and  the  petit  jury 
may  convict,  because  they  think  the  offence 
proved  as  to  a  different  close.  The  first 
count  charged  the  entry  into  the  Nineteen 
Acres,  the  second  into  the  same  close  in  the 
occupation  of  a  person  named,  the  third  into 
inclosed  land  belonging  to  Sir  R.  Peel. 
The  prisoners  were  seen  crossing  the  Nine- 
teen Acres  in  the  direction  from  a  wood,  in 
which  shots  had  been  previously  heard,  to- 
wards  a  wood  on  the  otner  side  of  the  Nine- 
teen Acres.  The  whole  belonged  to  Sir 
R.  Peel.  There  was  no  evidence  that  the 
prisoners  were  in  pursuit  of  game  in  the 
Nineteen  Acres ;  and  as  the  case  had  been 
conducted  on  the  part  of  the  prosecution,  as 
if  the  charge  related  to  the  Nineteen  Acres 
only,  in  addressing  the  jury  I  only  adverted 
to  the  evidence  applicable  to  that  close,  and 


contended,  that  the  prisoners  were  entitled 
to  be  acquitted,  as  they  were  not  proved  to 
have  entered  that  close  for  the  purpose  of 
poaching ;  and  Mr.  B.  Parke  held  that  was 
so  as  to  the  two  first  counts,  but  that  the 
third  was  applicable  to  the  wood,  from 
which  the  prisoners  were  coming,  and  on 
this  count  the  prisoners  were  convicted. 
Rex  v.  Capewell,  5  C.  6t  P.  549.  Now, 
there  can  be  little  doubt  that  the  third  count 
was  inserted  to  prevent  an  acquittal,  on  the 
ground  of  variance  in  the  description  in  the 
two  first  counts,  and  was  intended  to  apply 
to  the  Nineteen  Acres,  and  eoually  utile 
doubt  that  the  grand  Jury  found  toe  bill  with 
reference  to  the  Nineteen  Acres  only.  In 
all  cases  where  the  close  is  described  in  ge- 
neral terms,  it  would  be  prudent  to  apply 
for  a  particular  of  the  close  in  which  the 
offence  is  intended  to  be  proved,  which  I 
apprehend  the  Court  would  order  to  be  de- 
livered, as  it  is  the  usual  course  in  all  cases, 
where  an  indictment  is  so  general  as  not  to 
afford  the  defendant  sufficient  information. 
See  ante,  p.  330.  C.  S.  G. 

0)  Rex  e.  Andrews,  2M.&  Rob.  37. 
Gurney,  B.    Sed  quart. 

(p)  Rex «.  Owen,  R.  &  M.,  C.  C.  R. 
118,  decided  upon  the  57  Geo.  3,  c.  90. 
The  marginal  note  adds  that,  M  it  is  not  ne- 
cessary wnere  the  name  of  the  owner  or  oc- 
cupier of  the  close  is  stated,  to  state  the 
name  of  the  close  also."  The  case  itself, 
however,  contains  no  Buch  point  C.  8.  G. 


chap,  xxxix.]         for  the  Destruction  of  Game. 

two  members  of  the  sentence  are  distinct;  the  first  states  the  entry 
into  the  closes  by  night,  but  does  not  state  that  the  defendants  were 
armed,  or  the  intent  with  which  they  entered ;  the  second  branch 
states,  that  they  were  in  the  closes  armed,  for  the  purpose  of  destroy- 
ing game,  but  does  not  state  that  they  were  there  by  night  Neither 
of  those  branches  of  the  sentence  contains  all  that  is  requisite  to 
constitute  an  offence  within  the  statute,  and  the  two  being  distinct 
the  indictment  is  bad.  (q) 

The  indictment  need  not  contain  any  specific  allegation  that  the 
defendants  entered  the  close  between  the  expiration  of  the  first  hour 
after  sunset  and  the  beginning  of  the  last  hour  before  sunrise,  the 

Kriod  which,  by  the  12th  section  of  the  statute  it  is  provided,  shall 
considered  night  (r) 

The  indictment  may  contain  counts  not  only  on  the  9th  section, 
but  also  on  the  2nd,  for  assaulting  a  gamekeeper  authorized  to  ap- 
prehend, for  assaulting  a  gamekeeper  in  the  execution  of  his  duty, 
and  for  a  common  assault  (s\  and  if  there  be  any  doubt  as  to  the 
number  of  persons  not  amounting  to  three,  or  the  proof  of  their  being 
out  in  pursuit  of  game,  it  certainly  would  be  prudent  to  add  such 
counts  in  all  cases  where  an  assault  has  been  committed.  Where  an 
indictment,  after  stating  the  entry  into  the  land  by  night,  proceeded 
thus,  the  defendants  "being  then  and  there  by  night  as  aforesaid 
armed  with  a  gun ;"  and  it  was  objected  that  this  averment  was  not 
sufficient,  because  "then"  meant  only  the  day  and  year  aforesaid, 
and  not  the  time  of  the  entry ;  Mr.  b.  Parke  said,  he  would  leave 
the  defendants  to  their  writ  of  error,  but  advised  the  insertion  of  the 
words,  "  at  the  time  when  they  so  entered,"  in  such  indictments  in 
future,  (t)  Where  an  indictment  alleged,  that  the  defendants  did 
enter,  and  were  in  certain  land,  they  "  being  then  and  there  by  night 
as  aforesaid  armed  with  guns,  and  other  offensive  weapons,"  and  it 
was  objected  that  the  indictment  did  not  contain  any  sufficient  alle- 
gation that  the  defendants  were  armed  when  they  entered  the  land ; 
it  was  held,  that  the  indictment  was  sufficient,  as  all  the  requisites  of 
the  statute  had  been  complied  with,  (u)  Where  there  was  one  indict- 
ment for  shooting  at  a  gamekeeper  with  intent  to  murder  him,  and 
another  indictment  for  night  poaching,  both  founded  on  the  same 
transaction,  it  was  held,  that  the  prosecutor  was  not  bound  to  elect 
which  he  would  proceed  upon,  as  the  offences  were  quite  distinct, 
and  one  of  them  could  not  possibly  merge  in  the  other,  (v) 
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(q)  Davies  e.  Rex,  10  B.  &  C.  89.  The 
following  objections  were  also  taken,  but 
not  adverted  to  by  the  Court :  1st,  that  the 
hour  of  the  night  ought  to  have  been 
stated  ;  2ndly,  that  it  was  not  stated  that 
the  defendants  unlawfully  were  in  the 
closes  for  the  purpose  of  destroying  game ; 
Srdly,  that  it  was  not  stated  that  the  de- 
fendants were  there  together  for  the  pur- 
pose of  destroying  game ;  and  4thly,  that 
the  indictment  stated  that  they  entered 

divers  closes"  without  specifying  any  in 


«< 


particular. 

(r)  Riley's  case,  1  Lewin,  149,  Parke,  B. 
Pearson's  case,  ibid.,  154,  Gurney,  B. 

(«)  Rex  v.  Finacane,  5  C.  &  P.  551,  and 
MS.  C.  S.  G.  Parke,  B.  Rex  v.  Simp- 
son, Stafford  Spr.  Asa.  1830,  Bolland,  B. 
MS.  C.  S.  G. 

(0  Rex  t>.  Wilks,  7  C.  &  P.  81 1. 

(«)  Rex  «.  Kendrick,  7  C.  &  P.  184, 
and  MS.  0.  S.  G.  Coleridge,  J. 

(•)  Rex  e.  Handley,  5  C.  &  P.  565, 
Parke,  B. 
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OFFENCES  AGAINST  THE  PERSONS  OF  INDIVIDUALS. 


CHAPTER  THE  FIRST. 


OF  MURDER. 


Definition  of 
the  crime. — 
Malitia  praco- 
gitata,  or  ma- 
lice prepense. 


Malice  may  be 
either  expreas 
or  implied. 


Murder  is  the  killing  any  person  under  the  King's  peace,  with 
malice  prepense  or  aforethought,  either  express  or  implied  by  law.  (a) 
Of  this  description  the  malice  prepense,  malitia  pr&cogitata,  is  the 
chief  characteristic,  the  grand  criterion  by  which  murder  is  to  be 
distinguished  from  any  other  species  of  homicide ;  (b)  and  it  will 
therefore  be  necessary  to  inquire  concerning  the  cases  in  which 
such  malice  has  been  held  to  exist  It  should,  however,  be  ob- 
served, that  when  the  law  makes  use  of  the  term  malice  afore- 
thought as  descriptive  of  the  crime  of  murder,  it  is  not  to  be 
understood  merely  in  the  sense  of  a  principle  of  malevolence  to 
particulars,  but  as  meaning  that  the  fact  has  been  attended  with 
such  circumstances  as  are  the  ordinary  symptoms  of  a  wicked, 
depraved,  and  malignant  spirit;  a  heart  regardless  of  social  duty, 
and  deliberately  bent  upon  mischief,  (c)  And  in  general  any 
formed  design  of  doing  mischief  may  be  called  malice ;  and  there- 
fore not  such  killing  only  as  proceeds  from  premeditated  hatred  or 
revenge  against  the  person  killed;  but  also,  in  many  other  cases, 
such  Killing  as  is  accompanied  with  circumstances  that  shew  the 
heart  to  be  perversely  wicxed,  is  adjudged  to  be  of  malice  prepense, 
and  consequently  murder,  (d) 

Malice  may  be  either  express  or  implied  by  law.  Express 
malice  is,  when  one  person  kills  another  with  a  sedate  deliberate 
mind  and  formed  design :  such  formed  design  being  evidenced  by 
external  circumstances,  discovering  the  inward  intention ;  as  lying 
in  wait,  antecedent  menaces,  former  grudges,  and  concerted 
schemes  to  do  the  party  some  bodily  harm,  (e)  And  malice  is  im- 
plied by  law  from  any  deliberate  cruel  act  committed  by  one  person 


(«)  3  Inst  47,  51.  1  Hale,  424,  448, 
449.  1  Hawk.  P.  C.c.  31,8.  3.  Kely, 
127.  Fost.  256.  2  Lord  Raym.  1487. 
4  Blac.  Com.  198.  1  East,  P.  C.  c.  5, 
a.  2,  p.  214. 

(6)  4  Blac.  Com.   198.     Gastmeaui's 


case,  1  Leach,  417. 

(c)  Fost.  256,  262. 

(d)  1  Hawk.  P.  C.  c.  31,  s.  18.    Fost. 
257.     1  Hale,  451  to  454. 

(e)  1  Hale,  451.     4  Blac  Com.  199. 
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against  another,  however  sudden :  (f)  thus  where  a  man  kills  an-* 
other  suddenly  without  any,  or  without  a  considerable  provocation, 
the  law  implies  malice ;    for  no  person,  unless  of  an  abandoned 
heart,  would  be  guilty  of  such  an  act  upon  a  slight  or  no  apparent 
cause,  (g)    So  if  a  man  wilfully  poisons  another;  in  such  a  deli- 
berate act  the  law  presumes  malice,  though  no  particular  enmity 
can  be  proved.  (A)    And  where  one  is  Killed  in  consequence  of 
such  a  wilful  act  as  shews  the  person  by  whom  it  is  committed  to 
be  an  enemy  to  all  mankind,  the  law  will  infer  a  general  malice 
from  such  depraved  inclination  to  mischief  (i)    And  it  should  be   All  homicide 
observed  as  a  general  rule,  that  all  homicide  is  presumed  to  be  Pr?,ulne4jn^ 
malicious,  and  of  course  amounting  to  murder,  until  the  contrary  J^^  n 
appears,  from   circumstances   of  alleviation,   excuse,   or  justifica-  shown. 
tion:  (A)  and  that  it  is  incumbent  upon  the  prisoner  to  *  make  out 


(/)  1  East,  P.  C.  c.  5,  s.  2,  p.  215. 

(g)  4  Blac.  Com.  200. 

(A)  1  Hale,  455.    4  Blac.  Com.  200. 

(•)  1  Hale.  474.     1  Hawk.  P.  C.  c.  29, 
a.  12.    4  Blac.  Com.  200.    1  East,  P.  C. 
c  5,  s.  18.     Malitia,  in  its  proper  or  legal 
sense,  is  different  from  that  sense  which  it 
bears  in  common  speech.    In  common  ac- 
ceptation it  signifies  a  desire  of  revenge,  or 
a  settled  anger  against  a  particular  person : 
bat  this  is  not  the  legal  sense ;  and  Lord 
Holt,  C.  J.,  says  upon  this  subject,  u  Some 
have  been  led  into  mistakes  by  not  well 
considering  what  the  passion  of  malice  is  ; 
they  have  construed  it  to  be  a  rancour  of 
mind  lodged  in  the  person  killing  for  some 
considerable  time  before  the  commission  of 
the  fact ;  which  is  a  mistake,  arising  from 
the  not  well  distinguishing  between  hatred 
and  malice.     Envy,  haired,  and  malice,  are 
three  distinct  passions  of  the  mind."    Kel. 
127.     Amongst  the  Romans,  and  in  the 
civil  law,  malitia  appears  to  have  imported 
a  mixture  of  fraua,  and  of  that  which  is 
opposite  to  simplicity  and  honesty.     Cicero 
speaks  of  it  (lie  Nat.  Deor.  lib.  3,  s.  30) 
as  "  tersuta  etfaUax  nocendi  ratio  ;"  and  in 
another  work  (De  Offic.  Lib.  3,  s.  18,)  he 
says,  '*  mihi  quidem  etiam  vera  hcereditatee 
non  honestce  videntur  si  sint  malitiotit  (t.  e, 
according  to  Pearce,  a  malo  animo  pro- 
fectis)  blanditiie  officiorum;    non  imitate, 
ted  simulatione  quanta}."    And  see  Dig. 
Lib.  2,  Tit  1 3,  Lex  8,  where,  in  speaking 
of  a  banker  or  cashier  giving  his  accounts, 
it  is  said,  M  Ubi  exigitur  orgentariue  rationet 
edere,  tunc  punitur  cum  dclo  malo  non  exhi- 
bet9  •  *  Dolo  malo  autem  non  edit,  et  qui 
maUtioee  edidit,  et  qui  in  totum  non  edit" 
Amongst  us  malice  is  a  term  of  law  import- 
ing directly  wickedness,  and  excluding  a 
iust  cause  or  excuse.     Thus  Lord  Coke,  in 
his  comment  on  the  words  per  malitiam, 
says,  u  if  one  be  appealed  of  murder,  and  it 
is  found  by  verdict  that  he  killed  the  party 
«  defendendo.  this  shall  not  be  said  to  be 
per  malitiam,  because  he  had  a  just  cause" 
2  Inst.  384.    And  where  the  statutes  speak 
of  a  prisoner  on  his  arraignment  standing 
mute  of  malice,  the  word  clearly  cannot  be 
understood  in  its  common  acceptation   of 
anger  or  desire  of  revenge  against  another. 


Thus  where  the  25  Hen.  8,  c.  3,  says,  that 
persons  arraigned  of  petit   treason,  &c, 
standing  "  mute  of  malice  or  froward  mind," 
or  challenging,  &c,  shall  be  excluded  from 
clergy,  the  word  malice,  explained  by  the 
accompanying  words,  seems  to  signify  a 
wickedness  or  frowardness  of  mind  in  re- 
fusing to  submit  to  the  course  of  justice ;  in 
opposition  to  cases  where  some  just  cause 
may  be  assigned  for  the  silence,  as  that  it 
proceeds  from  madness,  or  some  other  dis- 
ability or  distemper.    And  in  the  statute 
21   Edw.  1,   De  malefactoribus  in  parcis, 
trespassers  are  mentioned  who  shall  not 
yield  themselves  to  the  foresters,  &c,  but 
"  immo  malitiam  suam  proeequendo  et  conti- 
nuando,"  shall  fly  or  stand  upon  their  de- 
fence. And  where  the  question  of  malice  has 
arisen  in  cases  of  homicide,  the  matter  for 
consideration  has  been  (as  will  be  seen  in  the 
course  of  the  present  and  subsequent  chap- 
ters )  whether  the  act  were  done  with  or  witn- 
out  just  cause  or  excuse  ;  so  that  it  has  been 
suggested  (Chappie,  J.,  MS.  Sum.)  that 
what  is  usually  called  malice  implied  by  the 
law  would  perhaps  be  expressed  more  intel- 
ligibly and  familiarly  to  the  understanding 
if  it  were  called  malice  in  a  legal  sense. 
Malice,  "  in  its    legal    sense,  denotes    a 
wrongful  act  done  intentionally  without  just 
cause  or  excuse."  Per  Littledale,  J.  M'  Pher- 
son  e.  Daniels,  10  B.  &  C.  272.     *  We 
must  settle  what  is  meant  by  the  term 
malice.     The  legal  import  of  this  term 
differs    from  its   acceptation   in  common 
conversation.     It  is   not,  as  in    ordinary 
speech,  only  an  expression  of  hatred  and 
ill  will  to  an  individual,  but  means  any 
wicked  or  mischievous  intention    of  the 
mind.    Thus  in  the  crime  of  murder,  which 
is  always  stated  in  the  indictment  to  be 
committed  with  malice  aforethought,  it  is 
neither  necessary  in  support  of  such  indict- 
ment to  show  that  the  prisoner  had  any 
enmity  to  the  deceased,  nor  would  proof  of 
absence   of   ill  will  furnish  the  accused 
with  any  defence,  when  it  is  proved  that  the 
act  of  killing  was   intentional,  and  done 
without  any  justifiable  cause.*'  Per  Best,  J. 
Rex  v.  Harvey,  2  B.  &  C.  268. 

(k)  4  Blac.  Com.  201.  In  Rex  v.  Green- 
acre,  8  C.  &  P.  35,  Tindal,  C.  J.,  said 
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such  circumstances  to  the  satisfaction  of  the  Court  and  jury,  unless 
they  arise  out  of  the  evidence  produced  against  him.  (J)  ft  should 
also  be  remarked  that,  where  the  defence  rests  upon  some  violent 
provocation,  it  will  not  avail,  however  grievous  such  provocation 
may  have  been,  if  it  appears  that  there  was  an  interval  of  reflection, 
or  a  reasonable  time  for  the  blood  to  have  cooled  before  the  deadly 
purpose  was  effected.  And  provocation  will  be  no  answer  to  proof 
of  express  rnalice;  so  that  if,  upon  a  provocation  received,  one 
party  deliberately  and  advisedly  denounce  vengeance  against  the 
other,  as  by  declaring  thai  he  will  have  his  blood,  or  the  like,  and 
afterwards  carry  his  design  into  execution,  he  will  be  guilty  of 
murder ;  although  the  death  happened  so  recently  after  the  provoca- 
tion as  that  the  law  might,  apart  from  such  evidence  of  express 
malice,  have  imputed  the  act  to  unadvised  passion,  (m)  But  where 
fresh  provocation  intervenes  between  preconceived  malice  and  the 
death,  it  ought  clearly  to  appear  that  the  killing  was  upon  the  an- 
tecedent malice ;  for  if  there  be  an  old  quarrel  between  A.  and  B., 
and  they  are  reconciled  again,  and  then,  upon  a  new  and  sudden 
falling  out,  A.  kills  B.,  this  'is  not  murder,  (n)  It  is  not  to  be  pre- 
sumed that  the  parties  fought  upon  the  old  grudge,  unless  it  appear 
from  the  whole  circumstances  of  the  fact :  (o)  but  if  upon  the  cir- 
cumstances it  should  appear  that  the  reconciliation  was  but  pretended 
or  counterfeit,  and  that  the  hurt  done  was  upon  the  score  of  the  old 
malice,  then  such  killing  will  be  murder,  (p) 

Where  knowledge  of  some  fact  is  necessary  to  make  a  killing 
murder,  those  of  a  party  who  have  the  knowledge  will  be  guilty  of 
murder,  and  those  who  have  it  not  of  manslaughter  only.  If  A 
assault  B.  of  malice,  and  they  fight,  and  A.'s  servant  come  in  aid 
of  his  master,  and  B.  be  killed,  A.  is  guilty  of  murder ;  but  the  ser- 
vant, if  he  knew  not  of  A.'s  malice,  is  guilty  of  manslaughter  only,  (pp) 

The  person  committing  the  crime  must  be  a  free  agent,  and  not 
subject  to  actual  force  at  the  time  the  fact  is  done :  tnus  if  A  by 
force  take  the  arm  of  B.  in  which  is  a  weapon,  and  therewith  kill 
C,  A.  is  guilty  of  murder,  but  not  B.  But  if  it  be  only  a  moral 
force  put  upon  B.  as  by  threatening  him  with  duress  or  imprison- 
ment, or  even  by  an  assault  to  the  peril  of  his  life,  in  order  to 
compel  him  to  kill  C,  it  is  no  legal  excuse,  (q)  If,  however,  A. 
procures  B.,  an  idiot,  or  lunatic,  to  kill  C,  A.  is  guilty  of  the  murder 
as  principal,  and  B.  is  merely  an  instrument  (r)  So  if  A.  lay 
a  trap  or  pitfall  for  B.,  whereby  B.  is  killed,  A.  is  guilty  of  the 
murder  as  a  principal  in  the  first  degree,  the  trap  or  pitfall  being 
only  the  instruments  of  death,  (s)  If  one  persuade  another  to  kill 
himself,  the  adviser  is  guilty  of  murder;  (ss)  and  if  the  party  takes 
poison  himself  by  the  persuasion  of  another,  in  the  absence  of  the 


"  where  it  appears  that  one  person's 
death  has  been  occasioned  by  the  nand  of 
another,  it  behoves  that  other  to  show  from 
evidence,  or  by  inference  from  the  circum- 
stances of  the  case,  that  the  offence  is  of  a 
mitigated  character,  or  does  not  amount  to 
the  crime  of  murder/'  Coleridge  and 
Coltman,  Js ,  pr*ie*tibut, 

(/)Fost.  255.  4Blac.Com.201.  1  East, 
P.  C.  c.  5fs   12,  p.  224. 

(m)  1  East,  P.  C.  c.  5,  s.  12,  p.  224. 

(n)  1  Hale,  451. 


(o)  1  Hawk.  P.  C.  c.  31,  s.  90. 

(j>)  1  Hale,  451. 

{pp)  1  Hale,  446.  Plowd.  100. port,  p.  510. 

(?)  1  Hale,  433.  Dalt.  c  145,  p.  473. 
1  East,  P.  C.  c.  5,  s.  12,  p.  225. 

(r)  1  East,  P.  C.  c.  6,  s.  14,  p.  228. 
1  Hawk.  P.  C.  c  31,  *.  7. 

(#)  4  Blac  Com.  35. 

(m)  If  present  when  be  kills  himself;  but 
if  absent,  be  is  an  accessory  before  the  fact. 
See  Rex  t>.  Russell,  R.  &  M.  C.  C.  R.  356, 
ante,  p.  40.  C.  S.  G. 
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persuader,  yet  it  is  a  killing  by  the  persuader ;  and  he  is  principal 
in  it,  though  absent  at  the  taking  of  the  poison,  (t)  And  he  who 
kills  another  upon  his  desire  or  command  is,  in  the  judgment  of  the 
law,  as  much  a  murderer  as  if  he  had  done  it  merely  of  his  own 
head.  («) 

Murder  may  be  committed  upon  any  person  within  the  King's  Theparty 
peace.     Therefore,   to  kill  an  alien   enemy  within  the  kingdom,  ^^^ 
unless  it  be  in  the  heat  and  actual  exercise  of  war,  (w)  or  to  kill  a 
Jew,  an  outlaw,  one  attainted  of  felony,  or  one  in  a  praemunire,  (x) 
is  as  much  murder  as  to  kill  the  most  regular  born  Englishman,  (y) 

An  infant  in  its  mother's  womb,  not  being  in  rertim  naturd,  is  Children  in 
not  considered  as  a  person  who  can  be  killed  within  the  descrip-  J^^ 
tion  of  murder :  ana  therefore  if  a  woman,  being  quick  or  great 
with  child,  take  any  potion  to  cause  an  abortion,  or  if  another 
give  her  any  such  potion,  or  if  a  person  strike  her,  whereby  the 
child  within  her  is  killed,  it  is  not  murder  or  manslaughter,  (z) 
But  by  a  recent  statute  any  person  unlawfully  administering  poison, 
or  other  noxious  thins,  to  procure  the  miscarriage  of  any  woman,  or 
unlawfully  using  any  instrument  or  other  means  whatsoever  with  the 
like  intent,  is  guilty  of  felony,  (a) 

Where  a  child,  having  been  born  alive,  afterwards  died  by  rea-  Where  the 
son  of  any  potions  or  oruises  it  received  in  the  womb,  it  seems  ^^3,*^,, 
always  to  have  been  the  better  opinion  that  it  was  murder  in  such  injury  inflicted 
as  administered   or  gave   them.  (6)      Giving  a  child,  whilst    in  before  the 
the  act  of  being  born,  a  mortal  wound  in  the  head,  as  soon  as  blrth" 
the  head  appears,  and  before  the  child  has  breathed,  will,  if  the 
child  is   afterwards  born   alive,   and  dies  thereof,    and  there    is 
malice,  be  murder,  but  if  there  is  not  malice,  manslaughter.     The 
prisoner  was  indicted  for  the  manslaughter  of  an  infant  child ;  the 
prisoner,  who  practised  midwifery,  was  called  in  to  attend  a  woman 
who  was  taken  in  labour,  and  when  the  head  of  the  child  became 
visible,  the  prisoner,  being  grossly  ignorant  of  the  art  which  he  pro- 
fessed, and  unable  to  deliver  the  woman  with  safetv  to  herself  and 
the  child,  as  might  have  been  done  by  a  person  of  ordinary  skill, 
broke  and  compressed  the  skull  of  the  infant,  and  thereby  occasioned 
its  death  immediately  after  it  was  born :  it  was  submitted  that  the 
indictment  was  misconceived,  though  the  facts  would  warrant  an  in- 
dictment in  another  form ;  and  that  the  child  being  en  ventre  sa  mire 
at  the  time  the  wound  was  given,  the  prisoner  could  not  be  guilty  of 
manslaughter ;  but,  the  prisoner  having  been  found  guilty,  the  judges, 
upon  a  case  reserved,  were  unanimously  of  opinion,  that  the  convic- 
tion was  right  (c) 

The  murder  of  bastard  children  by  the  mother  was  considered  Bastard 
as  a  crime  so  difficult  to  be  proved,  that  a  special  legislative  pro-  cnadr©a« 

(t)  1  Hale,  431.     Vaux's  case,  4  Rep.  (a)  1  Vict.  c.  85,  8.  6,  pott. 

44  b.  Provided  the  party  taking  knew  not  (b)  3  Inst.  50.     1  Hawk.  P.  C.  c.  31, 

that  it  was  poison.  C.  S.  G.  s.  16.    4  Blac.  Com.  198.    1  East,  P.  C. 

(«)  1  Hawk.  P.  C.  c.  27,  s.  6.  Sawyer's  c.  5,  s.  14,  p.  228  ;  contra,  1  Hale,  432,  and 

case.  Old  Bailey,  May  1815.  MS.  S.  P.  Staundf.  21,  but  the  reason  on  which  the 

And  see  Rex  v.  Dyson,  pott,  p.  509.  opinions  of  the  two  last  writers  seem  to  be 

(w)  1  Hale,  433.  founded,  namely,  the  difficulty  of  ascertain- 

(*)   Id.    ibid.     Formerly    to   kill   one  ing  the  fact,  cannot  be  considered  as  satis- 

attaint  in  a  praemunire  was  neld  not  homi-  factory,  unless  it  be  supposed  that  such  fact 

cide,  24  Hen.  8,  B.  Coron.  197 :  but  the  never  can  be  clearly  established. 
5  Eliz.  c.  1,  declared  it  to  be  unlawful.  (c)  Rex  v.   Senior,  R.  &  M.  C.  C.  R. 

(y)  4  Blac  Com.  198.  346. 

(*)  1  Hale,  433. 
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vision  was  made  for  its  detection  by  the  21  Jac  1,  c.  27,  which 
required  that  any  such  mother  endeavouring  to  conceal  the  death 
of  the  child,  should  prove,  by  one  witness  at  least,  that  the  child 
was  actually  born  dead.  But  this  law,  which  made  die  concealment 
of  the  death  almost  conclusive  evidence  of  the  child's  being  mur- 
dered by  the  mother,  was  accounted  to  savour  strongly  of  severity, 
and  always  construed  most  favourably  for  the  unfortunate  object  of 
accusation;  and  at  length  it  was  repealed,  together  with  an  Irish  act 
upon  the  same  subject,  by  the  43  Geo.  3,  c  58. 

Questions  of  considerable  nicety  sometimes  arise  on  trials  for  in- 
fanticide, as  to  whether  the  death  took  place  after  the  child  was 
actually  born,  or  whilst  it  was  in  the  progress  of  being  born ;  and 
although  the  law  be  clear  that  a  child  must  be  actually  born  to  be  the 
subject  of  murder,  perhaps  it  is  not  clearly  settled  what  constitutes 
actual  birth  for  this  purpose.  Where,  on  an  indictment  alleging  that 
the  prisoner  was  delivered  of  a  child,  and  that  she  afterwards 
strangled  it,  it  appeared  that  the  child,  which  was  found  concealed, 
had  breathed,  but  the  medical  men  could  not  say  when  it  had 
breathed,  whether  during  the  birth  or  afterwards ;  Littledale,  J., 
told  the  jury  "the  being  born  must  mean  that  the  whole  body  is 
brought  into  the  world,  and  it  is  not  sufficient  that  the  child  respires 
in  the  progress  of  the  birth."  (d) 

So  where,  upon  an  indictment  containing  a  count  for  murder  by 
stabbing,  and  a  count  charging  that  before  the  child  was  completely 
born  the  prisoner  stabbed  it  with  a  fork,  and  that  it  was  born,  and 
then  died  of  the  stab,  it  was  proved  that  a  puncture  was  found  on 
the  child's  skull,  but  when  that  injury  was  inflicted  did  not  appear, 
and  some  questions  were  asked  as  to  whether  the  child  had  breathed* 
Parke,  J.,  said,  "  the  child  might  breathe  before  it  was  born ;  but  its 
having  breathed  is  not  sufficiently  life  to  make  the  killing  of  the 
child  murder ;  there  must  have  been  an  independent  circulation  in  the 
child,  or  the  child  cannot  be  considered  as  alive  for  this  purpose."  (e) 

So  where  the  first  count  of  an  indictment  charged  that  the  pri- 
soner, being  big  with  a  female  child,  did  bring  forth  the  said  child 
alive,  and  did  afterwards  strangle  it,  and  other  counts  varied  the 
statement  of  the  mode  of  death,  but  all  of  them  stated  the  birth  of 
the  child  as  above  mentioned ;  and  it  appeared  that  the  dead  body  of 
the  child  was  found  concealed  under  the  prisoner's  bed,  with  a  ribbon 
tied  tightly  round  the  neck,  and  the  evidence  of  the  medical  wit- 
nesses left  it  in  doubt  whether  the  ribbon  was  tied  round  the  neck, 
and  the  child  strangled  by  it,  during  the  progress  of  birth,  or  after 
the  child  was  fully  born,  but  before  the  umbilical  cord  was  severed: 
and  it  was  submitted  that  a  child  could  not  be  the  subject  of  murder 
till  it  had  a  completely  independent  circulation,  and  had  been  wholly 
detached  from  the  mother;  that  the  term  "born  alive"  meant  the 
being  completely  separated  from  the  mother,  and  having  a  com- 
pletely independent  circulation ;  and  a  child  would  not  have  an  in- 
dependent circulation  for  some  time  after  it  was  completely  brought 
forth,  unless  the  umbilical  cord  was  divided.  Parke,  B.,  said,  "  it 
has  been  frequently  so  said  in  cases  where  the  death  has  been  caused 
by  suffocation,  or  other  injuries,  which  might  have  occurred  in  the 


(rf)  Rex  ii.  Poulton,  5  C.  &  P.  329.  c.  Wright,  9  C.  &  P.  754,  Guntey,  B. 

(e)  Rex  c.  Enock.  6  C.  &  P.  5S9.    Reg.      S.  P. 
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couroe  of  unassisted  delivery,  but  1  should  like  to  know  whether 
there  is  any  case  where  it  has  been  so  held  where  a  wilful  wound  has 
been  inflicted  during  the  birth  of  a  child.  (/)    At  all  events,  this 
indictment  will  not  be  supported,  unless  it  be  shown  that  the  child 
was  completely  born,  as  it  is  distinctly  averred  that  the  child  was 
brought  forth  before  it  was  strangled."    And  in  summing  up  the 
very  learned  Baron  said,  "  whether  there  might  be  any  question 
on  a  count  differently  framed,  it  is  not  necessary  to  say ;  perhaps 
there   might  not;    but    in  order  to  convict  on   the  first  count 
you  must  be  satisfied  that  the  whole  body  of  the  child  had  come 
forth  from  the  body  of  the  mother  when  the  ligature  was  applied. 
If  you  think  that  the  child  was  not  killed  after  it  came  forth,  you 
will  acquit     I  think  it  is  essential  that  it  should  have  been  wholly 
produced.     But  supposing  you  should  be  of  opinion  that  the  child 
was  strangled  intentionally,  while  it  was  connected  by  the  umbilical 
cord  to  the  mother,  and  after  it  was  wholly  produced,  in  that  case  I 
should  put  the  matter  into  a  course  of  further  inquiry,  directing  you 
to  convict  the  prisoner,  and  reserving  the  point  for  a  higher  tribunal ; 
my  present  impression  being,  that  it  would  be  murder,  if  those  were 
the  facts  of  the  case."  (g)    And  in  a  subsequent  case,  where  this  case 
was  mentioned,  and  the  prisoner's  counsel  admitted,  that  it  did  not 
go  to  the  length  of  deciding  that  the  child  must  have  a  separate  in- 
dependent existence  from  that  of  the  mother,  in  order  to  make  the 
killing  of  it  murder;  Vaughan,  J.,  said,  "I  should  have  been  very 
much  surprised  if  it  had,  because,  if  that  were  the  law,  the  child  and 
the  after-birth  might  be  completely  delivered,  and  yet,  because  the 
umbilical  cord  was  not  separated,  the  child  might  be  knocked  on  the 
head  and  killed,  without  the  party  who  did  it  being  guilty  of,  mur- 
der." (A)     Where  the  prisoner  was  indicted  for  the  murder  of  her 
child  by  cutting  off  its  head,  and  a  surgeon  stated  that  he  was  enabled 
to  say  decidecUy  that  the  child  had  breathed,  but  he  could  not 
swear  that  the  whole  body  of  the  child  was  born  when  the  act  of 
breathing  took  place ;  Coftman,  J.,  said,  "in  order  to  justify  a  con- 
viction tor  murder,  you  must  be  satisfied  that  the  entire  child  was 
actually  born  into  the  world  in  a  living  state.     The  fact  of  its  having 
breathed  is  not  a  decisive  proof  that  it  was  born  alive :  it  may  have 
breathed,  and  yet  died  before  birth."  (i)     But  if  a  child  be  actually  if  the  child  be 
wholly  produced  alive,  it  is  not  necessary  that  it  should  have  breathed  j"™  ?Vve\ 
to  make  it  the  subject  of  murder.     Upon  an  indictment  for  the  J^ct"^v. 
murder  of  a  child,  where  it  appeared  that  the  dead  body  of  the  child 
was  found  in  a  river,  and  it  was  proved  by  two  surgeons  that  it  had 
never  breathed;  Park,  J.  A.  J.,  said,  "A  child  must  be  actually 
wholly  in  the  world  in  a  living  state  to  be  the  subject  of  a  charge  of 
murder;  but  if  it  has  been  wholly  born,  and  is  alive,  it  is  not  essen- 
tial that  it  should  have  breathed  at  the  time  it  was  killed,  as  many 
children  are  born  alive,  and  yet  do  not  breathe  for  some  time  after 
their  birth."  (j) 

The   killing  may  be   effected   by  poisoning,  striking,  starving,  of  the  means 
drowning,  and  a  thousand  other  forms  of  death,  by  which  human  of  killing. 
nature   may  be  overcome,  (k)    But  there  must  be  some  external 

(/)  See  Bex  v.  Sellis,  jxrt,  note  (•)•  (J)  Re*  v.  Brain,  6  C.  &  P.  349. 

(g)  Bex  9.  Cratchley,  7  C.  &  P.  814-  (*)  4  B!ac.   Com.   196,  morhwU  miUe 

T he  prisoner  was  acquitted  of  murder.  figure,  1  Hale,  431.     1  Hawk.  P.  C.  c.  3 1 , 

(*)  Beg.  v.  Beeves,  9  C.  ft  P.  25.  s.  4. 
(t)  Bex  v.  Sellis,  7  C.  &  P.  850. 
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Where  the 
probable  con- 
sequence of 
an  act  is  death, 
and  death 
ensues,  it  is 
murder. 


Exposing  a 
child  without 
clothing  in  a 
public  road. 


Forcing  a 


violence,  or  corporal  damage,  to  the  party;  and  therefore  where 
a  person,  either  by  working  upon  the  fancy  of  another,  or  bj 
harsh  and  unkind  usage,  puts  nim  into  such  passion  of  grief  or 
fear  that  he  dies  suddenly,  or  contracts  some  disease  which  causes 
his  death,  the  killing  is  not  such  as  the  law  can  notice,  (t)  If  a 
man  however  does  an  act,  the  probable  consequence  of  which  may 
be,  and  eventually  is,  death,  such  killing  may  be  murder ;  although 
no  stroke  be  struck  by  himself,  and  no  killing  may  have  been  pri- 
marily intended:  (m)  as  where  a  person  carried  his  sick  father, 
against  his  will,  in  a  severe  season,  from  one  town  to  another,  by 
reason  whereof  he  died;  (n)  or  where  a  harlot,  being  delivered  of 
a  child,  left  it  in  an  orchard  covered  only  with  leaves,  in  which 
condition  it  was  killed  by  a  kite ;  (o)  or  where  a  child  was  placed 
in  a  hogstye,  where  it  was  devoured,  (p)  In  these  cases,  and  also 
where  a  cmLd  was  shifted  by  parish  officers  from  parish  to  parish, 
till  it  died  for  want  of  care  and  sustenance  (q)  it  was  considered 
that  the  acts  so  done,  wilfully  and  deliberately,  were  of  malice 
prepense. 

In  a  case  where  the  prisoner  had  delivered  herself  by  night  upon 
a  turnpike  road,  and,  after  carrying  her  child  more  than  a  mile  along 
the  road,  had  left  it  on  the  side  of  the  road  without  any  clothing  or 
covering  to  protect  it  from  the  inclemency  of  the  weather,  where  it 
died  from  the  cold,  and  she  had  wholly  concealed  the  birth  of  the  child 
till  she  was  apprehended  ;  Coltman,  J.,  in  summing  up,  said,  "  if  a 

Earty  so  conduct  himself  with  regard  to  a  human  being,  which  is 
elpless  and  unable  to  provide  for  itself,  as  must  necessarily  lead  to 
its  death,  the  crime  amounts  to  murder.  But  if  the  circumstances 
are  not  such  that  he  must  have  been  aware  that  the  result  would  be 
death,  the  crime  would  be  manslaughter,  provided  the  death  were 
caused  by  an  unlawful  act,  but  not  such  as  to  imply  a  malicious 
mind.  There  have  been  cases  where  it  has  been  held  that  persons 
leaving  a  child  exposed,  and  without  any  assistance,  and  under  cir- 
cumstances where  no  assistance  was  likely  to  be  rendered,  were 
guilty  of  murder.  It  will  be  for  you  to  consider  whether  the  pri- 
soner left  the  child  in  such  a  situation  that  to  all  reasonable  appre- 
hension she  must  have  been  aware  that  the  child  must  die,  or  whe- 
ther there  were  circumstances  that  would  raise  a  reasonable  expec- 
tation that  the  child  would  be  found  by  some  one  else,  and  preserved, 
because  then  it  would  only  be  the  crime  of  manslaughter.  If  a  per- 
son were  to  leave  a  child  at  the  door  of  a  gentleman,  the  probability 
would  be  so  great  that  it  would  be  found,  that  it  would  be  too  mucn 
to  say  that  it  was  murder,  if  it  died :  if,  on  the  other  hand,  a  child 
were  left  in  an  unfrequented  place,  what  inference  could  be  drawn 
but  that  the  party  left  it  there  in  order  that  it  might  die  ?  This  is  a 
sort  of  intermediate  case,  and  therefore  it  is  for  you  to  say  whether 
the  prisoner  had  reasonable  ground  for  believing  that  the  child  would 
be  found  and  preserved."  (qq) 

Forcing  a  person   to  do  an  act  which  is  likely  to  produce  his 


(0  l  Hale,  427,  429.  1  East,  P.  C. 
c  5,  8.  13,  p.  225. 

(m)  4  Blac  Com.  197. 

(»)  1  Hawk.  P.  C.  c.  31,  a.  5.  1  Hale, 
431, 432. 

(o)  1  Hale,  431.    1  Hawk.  P.  C.  c.  31, 


s.  6. 

(p)  1  East,  P.  C.  c.  6,  s.  13,  p.  226. 

(?)  Palm,  545. 

(qq)  Reg.o.  Walters,  Hereford  Sum.  Ass. 
1841.  MS8.C.S  G.  See  Stockdale's  case, 
2  Lewin,  220  ;  see  the  indictment  there. 
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death,  and   which   does  produce  it,  is  murder;    and  threats  may  person  to  do 
constitute   such   force.     The   indictment  charged   first,    that   the  f1 «*which 
prisoner  killed   his  wife   by  beating ;  secondly,   by   throwing  her  J^^1^ 
out  of  the  window;  and,  thirdly  and  fourthly,  that  he  beat  her  does  produce, 
and  threatened  to    throw  her  out  of  the  window  and  to  murder  death,  is  mur- 
her;  and  that  by  such   threats  she  was  so  terrified  that,  through 
fear  of  his  putting  his   threats  into  execution,  she  threw  herself 
out  of  the  window,  and  of  the  beating  and  die  bruises  received 
by  the  fall  died.     There  was  strong  evidence  that  the  death  of  the 
wife  was  occasioned  by  the  blows  sne  received  before  her  fall :  but 
Heath,  J.,  Gibbs,  J.,  and  Bayley,  J.,  were  of  opinion  that  if  her 
death  was  occasioned  partly  by  the  blows  and  partly  by  the  fall, 

!ret  if  she  was  constrained  by  her  husband's  threats  of  further  vio- 
ence,  and  from  a  well-grounded  apprehension  of  his  doing  such 
further  violence  as  would  endanger  her  life,  he  was  answerable  for 
the  consequences  of  the  fall,  as  much  as  if  he  had  thrown  her  out 
of  the  window  himself  The  prisoner  however  was  acquitted; 
the  jury  being  of  opinion  that  the  deceased  threw  herself  out  of 
the  window  from  her  own  intemperance,  and  not  under  the  influ- 
ence of  the  threats,  (r) 

Where  an  indictment  for  manslaughter  alleged  that  the  deceased 
was  riding  on  horseback,  and  that  the  prisoner  assaulted  and  struck 
him  with  a  stick,  and  that  the  deceased,  from  a  well-grounded  ap- 
prehension of  a  further  attack,  which  would  have  endangered  his  lite, 
spurred  his  horse,  whereby  it  became  frightened,  and  threw  the 
deceased,  &c,  and  it  was  proved  that  the  prisoner  struck  the  de- 
ceased with  a  small  stick,  and  that  he  rode  away,  the  prisoner  riding 
after  him,  and  on  the  deceased  spurring  his  horse,  it  winced  and  threw 
him ;  it  was  held,  on  the  authonty  of  the  preceding  case,  that  the  case 
was  proved,  (s) 

But  the  act  done  by  the  deceased  which  occasions  his  death  must  The  act  mast 
be  done  in  order  to  avoid  the  violence  of  the  prisoner.     Upon  a  trial  **<??■•  to. 
for  manslaughter  it  appeared  that  the  prisoner  and  the  deceased  had  fj^ce  of the°" 
some  dispute  about  paying  for  some  spirits,  and  the  first  witness  prisoner, 
swore  that  the  deceased's  boat  being  alongside  the  schooner  in  which 
the  prisoner  was,  the  prisoner  pushed  it  with  his  foot,  and  the  de- 
ceased stretched  out  over  the  bow  of  the  boat,  to  lay  hold  of  a  barge, 
to  prevent  the  boat  drifting  away,  and  losing  his  balance  fell  over- 
board, and  was  drowned.     Park,  J.  A.  J.,  after  consulting  with 
Patteson,  J.,  said,  that  they  were  of  opinion  that,  if  the  case  had 
rested  on   the  evidence  of  the  first  witness,   it  would  not  have 
amounted  to  a  case  of  manslaughter,  (t) 

Upon  the  same  principles,  where   there  is  found  to  be   actual  By  negligence 
malice,  or  a  wilful  disposition  to  injure  another,  or  an  obstinate  tndfcar*1*^ 
perseverance    in  doing   an   act   necessarily  attended  with  danger,  ^SLreniice; 
without   regard  to    the  consequences,  as  if  a  master  by  premedi- 
tated negligence,  or   harsh  usage,  cause  the  death  of  his  appren- 
tice, it  will    be    murder.      Thus,   where   the   prisoner,  upon    his 
apprentice  returning  to  him  from  Bridewell,  whither  he  had  been 
sent  for  misbehaviour,  in  a  lousy  and  distempered  condition,  did 

(r)  Rex  9.  Evans,  O.  B.  Sept  1812.  (0  Rex  v.   Waters,  6  C.  &  P.  328, 
MS.  Bayley,  J.  Park,  J.  A.  J.,  and  Patteson,  J.    It  after- 
It)  Rex  v.  Hickman,  5  C.  &  P.  151,  wards  appeared  that  the  prisoner  was  not 
Park,  J.  A.  J.  the  man  who  pushed  the  boat  away. 
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not  take  that  care  of  him  which  his  situation  required,  and  which 
he  might  have  done ;  not  having  suffered  him  to  lie  in  a  bed  on 
account  of  the  vermin,  but  having  made  him  lie  on  the  boards  for 
some  time  without  covering,  and  without  common  medical  care; 
and  the  death  of  the  apprentice,  in  the  opinion  of  the  medical 
persons  who  were  examined,  was  most  probably  occasioned  by  his 
ill  treatment  in  Bridewell,  and  the  want  of  care  when  he  went 
home ;  and  the  medical  persons  inclined  to  think  that,  if  he  had 
been  property  treated  when  he  came  home,  he  might  have  reco- 
vered; the  Court  under  these  circumstances,  and  others  in  favour 
of  the  prisoner,  left  it  to  the  jury  to  consider,  whether  the  death 
of  the  apprentice  was  occasioned  by  the  ill  treatment  he  received 
from  his  master  after  returning  from  Bridewell,  and  whether  that 
ill  treatment  amounted  to  evidence  of  malice  ;  in  which  case  they 
were  to  find  him  guilty  of  murder,  (u)  And  in  a  more  modern 
case  a  prisoner  was  found  guilty  of  murder  in  causing  the  death 
of  his  apprentice,  by  not  providing  him  with  sufficient  food  and 
nourishment  The  prisoner  Charles  Squire,  and  his  wife,  were 
both  indicted  for  the  murder  of  a  boy  who  was  bound  as  a  parish 
apprentice  to  the  prisoner  Charles ;  and  it  appeared  upon  the  trial 
that  both  the  prisoners  had  used  the  apprentice  in  a  most  cruel 
and  barbarous  manner,  and  had  not  provided  him  with  sufficient 
food  and  nourishment :  but  the  surgeon  who  opened  the  body  de- 
posed that  in  his  judgment  the  boy  died  from  debility,  ana  for 
want  of  proper  food  and  nourishment,  and  not  from  the  wounds, 
&c,  which  he  had  received.  Lawrence,  J.,  upon  this  evidence, 
was  of  opinion  that  the  case  was  defective  as  to  the  wife,  as  it 
was  not  her  duty  to  provide  the  apprentice  with  sufficient  food 
and  nourishment,  she  being  the  servant  of  her  husband,  and  so 
directed  the  jury,  who  acquitted  her;  but  the  husband  was  found 
guilty  and  executed,  (v) 

A  master  is  not  bound  by  the  common  law  to  find  medical  advice 
for  a  servant,  but  a  master  is  bound  during  the  illness  of  an  appren- 
tice to  provide  him  with  proper  medicines,  and  if  he  neglect  so  to  do 
he  is  criminally  responsible.  The  prisoner  was  indicted  for  the 
not  forlfaer-  nwuislaughter  cf  h}8  apprentice  by  neglecting  to  provide  him  suffi- 
vant  cient  meat  and  drink,  &c.     The  deceased  was  bound  to  the  prisoner 

by  indenture,  by  which  he  covenanted  to  find  him  clothes  and  victuals: 
his  death  was  produced  according  to  the  evidence  of  some  medical 
men  by  uncleanliness  and  want  of  food ;  Patteson  J.,  told  the  jury 


A  matter  is 
bound  by  tbe 
common  law  to 
provide  medi- 
cine for  on 


(«)  Self  s  case,  1  East,  P.  C.  c  5,  8.  13, 
p.  226,  7.  1  Leach,  137,  and  see  the  case 
more  fully  stated  in  the  Chapter  on  Man- 
thmgkter. 

(v/  Rex  v.  Squire  and  his  wife,  Stafford 
Lent  Assises,  1799,  MS.  ;  and  as  to  the 
principles  upon  which  the  wife  was  ac- 
quitted, see  the  case  more  fully  stated, 
ante,  19.  After  the  surgeon  had  deposed 
that  the  boy  died  from  debility,  and  for 
want  of  proper  food  and  nourishment,  and 
not  from  the  wounds,  &c,  which  he  had 
received,  the  learned  judge  was  proceed- 
ing to  inquire  of  him  whether,  in  his  judg- 
ment, the  series  of  cruel  usage  the  boy  hid 
received,  and  in  which  the  wife  had  been  as 
active  as  her  husband,  might  not  have  so 


far  broken  his  constitution  as  to  promote 
the  debility,  and  co-operate  along  with  the 
want  of  proper  food  and  nourishment  to 
bring  on  his  death,  when  the  surgeon  was 
seized  with  a  fainting  fit,  and,  being  taken 
out  of  Court,  did  not  recover  sufficiently  to 
attend  again  upon  the  trial.  The  judge, 
after  observing,  that  upon  the  evidence,  as 
it  then  stood,  he  could  not  leave  it  to  the 
jury  to  consider,  whether  the  wounds,  &&, 
inflicted  on  the  boy,  had  contributed  to 
cause  his  death,  said,  that  if  any  physician 
or  surgeon  were  present  who  had  beard  the 
trial,  he  might  be  examined  as  to  the  point 
intended  to  be  inquired  into ;  but  no  such 
person  'being  present,  be  delivered  his 
opinion  to  the  jury,  as  stated  in  the  text. 
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that  "  by  the  general  law  a  master  was  not  bound  to  provide  medical 
advice  for  his  servant ;  (to)  vet  that  the  case  was  different  with  res- 
pect to  an  apprentice,  and  that  a  master  is  bound  during  the  illness 
of  his  apprentice  to  provide  him  with  proper  medicines ;  and  that  if 
they  thought  that  the  death  of  the  deceased  was  occasioned,  not  by  the 
want  of  food,  &c,  but  by  want  of  medicines,  then,  in  the  absence  of 
any  charge  to  that  effect  in  the  indictment,  the  prisoner  would  be 
entitled  to  be  acquitted."  (*)  Where  a  master  has  treated  a  person,  A  muter 
bound  to  him  by  an  invalid  indenture  of  apprenticeship,  as  his  servant,  J*™!*  I1??**1 

j         i  J      t         i  it  irr      /»  i  r  •■!      a  persona*  a 

and  such  person  dies  through  the  neglect  of  the  master  to  provide  servant  is  not 
him  with  food,  the  master  cannot  defend  himself  against  an  indict-  permitted  to 
ment  for  manslaughter  on  the  ground  that  he  was  not  legally  bound  "i  ^^und 
to  provide  such  person  with  food.     An  indictment  for  manslaughter  to  rapport  him 
in  one  count  alleged  that  the  deceased  was  the  apprentice  of  the  as  such. 
prisoner,  and  that  it  was  his  duty  to  provide  sufficient  food  for  her 
as  such  apprentice,  and  that  he  neglected  to  do  so,  &c,  by  means  of 
which  she  died ;  in  another  count  it  alleged  that  the  deceased  was 
the  servant  of  the  prisoner,  and  that  it  was  his  duty  to  provide  her 
with  food,  &c  An  invalid  indenture  of  apprenticeship  was  put  in,  and 
it  appeared  that  the  deceased  had  always  been  treated  as  an  appren- 
tice by  the  prisoner,  and  had  performed  such  duties  as  an  apprentice 
would  have  performed,  but  the  prisoner  being  a  farmer  these  duties 
were  the  same  as  those  performed  by  ordinary  farmers'  servants :  it 
was  objected  that  the  nrst  count  was  not  proved,  as  the  indenture 
was  invalid ;  and  that  the  relation  of  master  and  servant  never  ex- 
isted, for  an  invalid  contract  of  apprenticeship  could  not  be  converted 
into  a  hiring  and  service :   that  the  foundation  of  this  indictment 
was  that  the  prisoner  was  legally  bound  to  provide  maintenance  for 
the  deceased,  and  here  it  was  clear  he  could  neither  have  been  com- 
pelled to  support  her  as  an  apprentice  or  as  a  servant;  but  it  was 
held  that  the  prisoner  having  treated  the  deceased  as  his  servant, 
could  not  turn  round  and  say  she  was  not  his  servant  at  all  (y) 

Where  the  mother  of  a  bastard  child  marries  after  the  passing  of  Where  a 
the  4  &  5  Wm.  4,  c.  76,  the  new  Poor  Law  Act,  and  such  child  bastard  dies 
afterwards  dies  (after  it  has  been  weaned)  (yy)  through  neglect  to  pro-  ^^  *e 

•j     •*      m        a.   •         o      i    .i  •    •     'y9'      .  ,^5»      i«      i         r.       omission  to 

vide  it  with  sufficient  food,  the  omission  to  provide  food  is  the  omis-  supply  it  with 
sion  of  the  husband,  and  in  order  to  render  the  wife   criminally  fooi  the  omis- 
responsible  it  must  be  shown  that  the  husband  supplied  her  with  food  om^rfon'of  th© 
to  give  to  the  child,  and  that  she  wilfully  neglected  to  give  it     The  man  who  has 

Erisoner,  who  was  the  wife  of  J.  S.,  was  charged  with  the  murder  of  married  the 
er  illegitimate  child,  aged  three  years,  by  omitting  to  give  it  proper  Sc^New^oor 
food.     The  prisoner  had  in  December,  1834,  married  X  S. ;  the  de-  LaW  Act.  The 
ceased  was  her  illegitimate  child,  and  was  born  before  her  marriage ;  mother  is  only 
in  the  judgment  of  medical  witnesses  the  death  had  proceeded  from  re8Pon8lWe 


(to)  See  Sellen  ©.  Norman,  4  C.  &  P.  8a 
(x)  Reg.  v.  Smith,  8  C.  &  P.  153. 
(y)  Rex  p.  Davie*,  Hereford  Sum.  Ass. 
1831,  Patteson,  J.  MS.  C.  S.  6.  In 
support  of  this  decision  it  may  be  observed, 
that  although  a  son  could  not  be  punished 
for  the  murder  of  his  father  as  for  petit 
treason,  under  the  25  Edw.  3,  st.  5,  c  2, 
unless  bv  a  reasonable  construction  he  came 
under  the  word  servant.  Yet  if  he  were 
bound  apprentice  to  his  father  or  mother, 


or  was  maintained  by  them,  or  did  any  ne- 
cessary service  for  them,  though  he  did  not 
receive  wages,  he  might  have  been  indicted 
by  the  description  of  servant.  1  Hawk. 
P.  C.  c.  32.  s.  2.  1  East,  P.  C.  c.  5,  s.  99, 
p.  336 ;  and  a  near  relation,  as  a  sister, 
might  be  a  servant  within  the  statute,  if  she 
acted  as  such.  Rex  v.  Edwards,  Stafford 
Ass.  MS.  coram  Laurence,  J.     0.  8.  G. 

(yy)  See  Reg.  0.  Edwards,  pott,  p.  493, 
note  (c). 
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if  «he  wilfully  the  want  of  proper  food.  For  the  prosecution  Rex  v.  Squire,  («) 
fc^mdri*  Wld  ^  4  &  5  ™m.  4>  c  76,  8.  71,  were  referred  to;  and  it  was 
by  hOThus-  submitted  that  the  mother  of  an  illegitimate  child  was  bound  to  take 
band.  care  of  her  child,  and  might  be  guilty  of  murder  if  its  death  arose 

from  neglect  Alderson,  B.  "  The  prisoner  is  indicted  as  a  married 
woman :  if  her  husband  supplied  her  with  food  for  this  child,  and 
she  wilfully  neglected  to  give  it  to  the  child,  and  thereby  caused  its 
death,  it  might  be  murder  in  her.  In  these  cases  the  wife  is  in  the 
nature  of  the  servant  of  the  husband :  it  does  not  at  all  turn  upon 
the  natural  relation  of  mother :  to  charge  her  you  must  show  that 
the  husband  supplied  her  with  food  to  give  to  the  child,  and  that  she 
wilfully  neglected  to  give  it  There  is  no  distinction  between  the 
case  of  an  apprentice  and  that  of  a  bastard  child,  and  the  wife  is  only 
the  servant  of  the  husband,  and  according  to  the  case  before  Mr. 
Justice  Lawrence,  (a)  can  only  be  made  criminally  responsible  by 
omitting  to  deliver  the  food  to  the  child,  with  which  she  had  been 
supplied  by  her  husband.  The  omission  to  provide  food  is  the 
omission  of  the  husband,  and  the  crime  of  the  wife  can  only  be  the 
omitting  to  deliver  the  food  to  the  child  after  the  husband  has 
provided  it"  (b) 


i 


z)  Supra,  note  (e). 

a)  Supra,  note  (t>). 

(b)  Rex  t>.  Saunders,  7  C.  &  P.  277. 
This  case  was  decided  on  the  opening  of 
counsel,  and  it  did  not  appear  whether  the 
wife  was  living  with  her  husband,  or 
whether  he  was  capable  of  maintaining  the 
child.  By  the  4  &  5  Wm.  4,  c  76,  s.  71, 
the  mother  of  every  child  born  a  bastard 
after  the  passing  of  the  act,  "  so  long  as 
she  shall  be  unmarried  or  a  widow,  shall  be 
bound  to  maintain  such  child  as  a  part 
of  her  family,  until  such  child  shall  attain 
the  age  of  sixteen."  By  sec  57,  every 
man  who,  after  the  passing  of  the  act, 
marries  a  woman  having  a  child  or  children, 
either  legitimate  or  illegitimate,  "  shall  be 
liable  to  maintain  such  child  or  children  as 
a  part  of  his  family,'*  until  sixteen,  or  until 
the  death  of  the  mother.  In  Laing  v. 
Spicer,  Tvrw.  &  Gr.  358, 1M.&W.  129, 
it  was  held  that  the  putative  father  of  a 
bastard,  on  whom  an  order  of  maintenance 
had  been  made,  under  the  18  Eliz.  c.  2,  s.  2, 
and  49  Geo.  3,  c  68,  before  the  passing  of 
the  4  &  5  Wm.  4,  was  no  longer  liable  under 
such  order,  where  the  mother  since  the 
passing  of  that  act  had  married  a  person 
capable  of  supporting  the  child  ;  and  the 
Court  seemed  to  think  that  the  putative 
father  would  not  be  liable,  even  if  the 
husband  were  incapable  of  supporting  the 
child.  It  seems  to  follow,  from  this  deci- 
sion, and  from  the  words  of  sec.  71,  that 
the  liability  of  the  mother  of  a  bastard 
under  that  act  wholly  ceases  upon  her 
marriage ;  and  it  is  presumed  that  it  was 
upon  this  ground  that  Reg.  v.  Saunders 
was  decided.  No  notice  was  taken  in  that 
case  of  any  common  law  liability  to  support 
a  bastard.  In  1  Blac.  Com.  457,  it  is  said, 
"the  duty  of  parents  to  their  bastard 
children  by  our  law  is   principally  that 


of  maintenance;  for  though  bastards  are 
not  looked  upon  to  any  civil  purposes,  yet 
the  ties  of  nature,  of  which  maintenance  is 
one,  are  not  so  easily  dissolved ;  and  they 
hold,  indeed,  as  to  many  other  intentions ; 
as  particularly  that  a  man  shall  not  marry 
his  Dastard  sister  or  daughter."  (citing 
Hains  t>.  Jeffell,  1  Lord  Raym.  68.  Comb. 
356. )  And  this  is  in  accordance  with  Puffen- 
dorf,  book  4,  c.  11,  s.  6,  who  says,  "  main- 
tenance is  due  not  to  legitimate  children 
alone,  but  to  natural  and  even  to  incestuous 
issue."  In  Nichole  ©.  Allen,  3  C.  &  P. 
36,  Lord  Tenterden,  C.  J.,  held  that  there 
was  not  only  a  moral  but  a  legal  obligation 
on  a  putative  father  to  maintain  his  bastard 
child;  and  though  this  case  seems  to  be 
overruled  by  Mortimore  v.  Wright,  6M.& 
W.  482,  as  to  there  being  no  necessity  for 
a  promise  on  the  part  of  the  father  to  pay 
for  the  maintenance  of  the  child  ;  this 
point  seems  not  to  have  been  questioned. 
It  seems,  therefore,  that  there  is  this  dis- 
tinction between  an  apprentice  and  the 
bastard  of  the  wife,  that  there  is  neither 
a  moral  nor  a  legal  obligation  on  the  wife 
to  maintain  an  apprentice,  but  there  cer- 
tainly is  a  moral,  and  it  should  seem  a  legal 
obligation  to  support  a  bastard.  In  a  note 
to  Hex  o.  Saunders,  the  reporters  observe, 
«•  an  act  of  parliament  (18  Eliz.  c.  3,  s.  2) 
would  hardly  have  been  required  to  fix  the 
mother  with  the  payment  ot  a  weekly  sum, 
if  at  common  law  she  is  liable  for  the  entire 
maintenance  of  the  child."  This  observa- 
tion might  have  been  entitled  to  weight,  if 
there  had  not  been  similar  provisions  to 
compel  the  maintenance  of  legitimate  chil- 
dren. These  statutes  were  probably  intro- 
duced for  the  purpose  of  giving  a  ready 
means  of  enforcing  a  legal  obligation  by 
compelling  the  payment  of  a  sufficient  sum 
to  indemnify  the  parish  while  the  children 
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But  where  a  child  is  very  young  and  not  weaned,  the  mother  is  Where  a  child 
criminally  responsible  if  the  death  arose  from  her  not  suckling  the  j]^yj^,lied 
child  when  she  was  capable  of  doing  so.     The  prisoner,  who  was  in-  answerable  if 
dieted  for  manslaughter,  was  a  married  woman,  and  was  the  mother  >he  neglect  to 
of  the  deceased,  wno,  at  the  time  of  its  death,  was  litde  more  than  8ttckleit« 
three  months  old  and  not  weaned     Patteson,  J.,  said,  "  in  the  case 
of  an  older  child,  it  would  be  the  duty  of  the  husband  to  supply  food; 
but  in  a  case  like  the  present,  the  mother  would  be  liable,  if  the  death 
arose  from  her  not  suckling  the  child  when  she  was  capable  of  doing 

80."(c) 

If  a  person,  who  stands  in  the  place  of  a  parent,  inflicts  corporal  A  penon  stand- 
punishment  on  a  child,  and  compels  it  to  work  for  an  unreasonable  j£*J^"" 
number  of  hours,  and  beyond  its  strength,  and  the  child  dies  of  a 
disease  hastened  by  such  ill  treatment,  it  will  be  murder  if  the 
treatment  was  of  such  a  nature  as  to  indicate  malice :  but  if  such 
person  believed  that  the  child  was  shamming  illness,  and  was  really 
able  to  do  the  work  required,  it  will  only  be  manslaughter,  although 
the  punishment  were  violent  and  excessive,  (d) 

Where  a  party  undertakes  to  provide  necessaries  for  a  person,  who  A  person  un- 
is  so  aged  and  infirm  that  he  is  incapable  of  doing  so  for  himself,  p^jj ™neces- 
and  through  his  neglect  to  perform  his  undertaking  death  ensues,  sariesfora 
he  is  criminally  responsible;  so  also  if  a  party  confines  another,  he  person  incapa- 
is  bound  to  provide  him  with  necessaries,  and  if  he  neglect  so  to  do,  J^j^mhSali 
and  in  consequence  thereof  the  party  dies,  he  is  criminally  responsible,  answerable  if 
Upon  an  indictment  for  murder,  which  stated  that  the  deceased  such  person 
was  of  great  age,  and  was  residing  in  the  house  and  under  the  care  neglect  ^so*"* 
and  controul  of  the  prisoner,  and  that  it  was  his  duty  to  take  care  of  if  a  person 
and  find  her  sufficient  meat,  &c,  and  then  alleged  her  death  to  have  confines 
been  caused  by  confining  her  against  her  will,  and  not  providing  her  J!^^™]^ 
with  meat  and  other  necessaries ;  it  appeared  that  she  was  seventy-  die  for  want 
four  years  of  age,  and  that  upon  the  death  of  her  sister,  with  whom  of  food, 
she  had  lived,  the  prisoner,  who  attended  the  funeral,  took  the  de- 
ceased home  with  him,  saying  she  was  going  home  to  live  along  with 
him  till  affairs  were  settled,  and  he  would  make  her  happy  and  com- 
fortable ;  and  on  another  occasion  the  prisoner  had  said  that  in  con- 


were  supported  by  it  With  regard  to 
legitimate  children,  it  is  the  duty  of  their 
parents,  by  the  common  law,  to  provide  for 
their  maintenance.  1  Blac.  Com.  446 ;  see 
Puff  L.  of  N.,  book  4,  c.  11,  a.  4.  This 
dutr  may  be  enforced,  in  the  case  of  poor 
children,  by  the  43rd  Ettis.  c.  2,  s.  6,  as 
well  on  the  father  as  on  the  mother,  being 
of  sufficient  ability.  By  the  5  Geo.  1, 
c  8,  if  either  lather  or  mother  leave  their 
children  a  charge  upon  a  parish,  the  goods 
of  the  father  or  mother  may  be  seised  and 
sold,  and  the  rents  of  their  lands  received 
in  discharge  of  the  parish.  And  by  the 
5  Geo.  4,  c.  83,  s.  3,  every  person  able, 
whollv  or  in  part,  to  maintain  himself, 
herself,  or  his  or  her  family,  by  work  or 
by  other  means,  and  wilfully  refusing  or 
neglecting  so  to  do,  whereby  any  of  his 
or  her  family  becomes  chargeable,  is  to  be 
deemed  an  idle  and  disorderly  person,  and 
punished  accordingly.  It  should  seem  that 
there  may  be  cases  where  a  wife  may  be 
liable  to  maintain  her  children  daring  her 


husband's  lifetime,  as  where  the  husband 
has  deserted  her,  or  she  has  a  separate 
maintenance,  (see  Christian's  note  to 
1  Blac.  Com.  448)  and  it  may  be  worthy 
of  consideration  whether  where  the  husband 
is  incapable  of  work,  but  she  is  capable 
of  maintaining  her  children,  she  is  not 
legally  bound  so  to  do  ;  and  as  the  overseen 
otevery  parish  are  bound  by  law  to  provide 
necessary  support  in  cases  of  emergency, 
H  may  well  be  doubted  whether  cases  may 
not  occur  where  the  wife  would  be  legally 
bound  to  apply  for  relief  to  the  parish 
officers.  8uppose  a  husband  were  ill  in  bed, 
but  the  wife  well,  and  the  children  starv- 
ing for  want  of  food,  could  it  be  fairly  con- 
tended that  she  was  under  no  legal  obligation 
to  apply  for  relief  for  them,  and  that  if  one 
of  them  died  for  want  of  food,  she  was  not 
criminally  responsible  ?  C.  S.  G. 

(e)Reg.  v.  Edwards,  8  C.  &  P.  611, 
Patteson,  J.    See  this  case,  pott. 

(<0  Rex  v.  Cheeseman,  7  C.  &  P.  466* 
Vaughan,  J.    See  this  case,  port. 
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sideration  of  a  transaction,  which  he  mentioned,  he  had  undertaken 
to  keep  the  deceased  comfortable  as  long  as  she  lived.  When  the 
deceased  first  went  to  the  prisoner's  a  servant  was  kept,  and  the 
deceased  lodged  in  the  back  parlour,  afterwards  she  was  removed 
into  the  kitchen.  After  some  time  no  servant  was  kept,  and  the  de- 
ceased was  waited  on  by  the  prisoner  and  his  wife,  and  she  remained 
locked  in  the  kitchen  alone,  sometimes  by  the  prisoner  and  sometimes 
.  by  his  wife,  for  hours  together ;  and  on  several  occasions  had  com- 
plained of  being  confined :  in  the  cold  weather  no  fire  was  discern- 
ible in  the  kitchen,  and  for  some  time  before  her  death  the  deceased 
was  continually  locked  in  the  kitchen,  and  not  out  of  it  at  alL  An  un- 
dertaker's man  stated  that,  from  the  appearance  of  the  body,  he  thought 
she  had  died  from  want  and  starvation.  A  surgeon  proved  that  the  im- 
mediate cause  of  death  was  water  on  the  brain ;  that  the  appearance  of 
all  parts  of  the  body  betokened  the  want  of  proper  food  and  nourish- 
ment, that  there  was  great  emaciation  of  the  ooay,  and  that  the  water 
on  the  brain  might  have  been  produced  by  exhaustion.  Patteson,  J. 
"  If  the  prisoner  was  guilty  of  wilful  neglect,  so  gross  and  wilful  that 
you  are  satisfied  he  must  have  contemplated  the  death  of  the  de- 
ceased, then  he  will  be  guilty  of  murder :  if,  however,  you  think  only 
that  he  was  so  careless,  that  her  death  was  ocasioned  by  his  negli- 
gence, though  he  did  not  contemplate  it,  he  will  be  guilty  of  man- 
slaughter. The  cases  which  have  happened  of  this  description  have 
been  generally  cases  of  children  ana  servants,  where  the  duty  has 
been  apparent  This  is  not  such  a  case ;  but  it  will  be  for  you  to 
say  whether  from  the  way  in  which  the  prisoner  treated  her,  he  had 
not  by  way  of  contract,  m  some  way  or  other,  taken  upon  him  the 
performance  of  that  duty,  which  she  from  age  and  infirmity,  was 
incapable  of  doing."  (After  reading  the  evidence  as  to  the  contract, 
the  very  learned  Judge  added),  "  This  is  the  evidence  on  which  you 
are  called  on  to  infer  that  the  prisoner  undertook  to  provide  the 
deceased  with  necessaries :  and  though,  if  he  broke  that  contract,  he 
might  not  be  liable  to  be  indicted  during  her  life,  yet  if  by  his 
negligence  her  death  was  occasioned,  then  he  becomes  criminally 
responsible."  (*) 
By  perjury.  gy  the  ancient  common  law,  a  species  of  killing  was  held  to  be 

murder,  concerning  which  much  doubt  has  been  entertained  in 
more  modern  times,  namely,  the  bearing  false  witness  against 
another  with  an  express  premeditated  design  to  take  away  his  life, 
so  as  the  innocent  person  be  condemned  and  executed.  (/)  But  a 
very  long  period  has  elapsed  since  this  offence  has  been  holden  to 
be  murder;  and  in  the  last  instance  of  a  prosecution  for  it,  the 
prisoners  having  been  convicted,  judgment  was  respited,  in  order 
that  the  point  of  law  might  be  more  fully  considered  upon  a 
motion  in  arrest  of  judgment  (g)  The  then  attorney  general, 
however,  declining  to  argue  the  point,  the  prisoners  were  dis- 
charged of  that  indictment :    but  it  should  seem  that  there  are 

(0  Reg.  9.  Marriott,  8  C.  &  P.  425,  trial  took  place  in   1756.    The  prisoners 

Patteson,  J.  were  indicted  for  murder  upon  a  conspiracy 

(/)  Mirror,  c.   1,  s.  9.    Brit  c.   52.  of  the  kind  mentioned  in  the  text  against 

Bract  lib.  3,  c.  4.     1  Hawk.  P.  C.  c.  31,  one  Kidden,  who  had  been  convicted  and 

a.  7.     3  Inst  91.    4  Blac.  Com.  196.  executed  for  a  robbery  upon  the  highway, 

(g)    Rex    v.    Macdaniel,    Berry,    and  upon  the  evidence  of  Berry  and  Jones, 
Jones,  Post    131.     1    Leach,  44.    This 
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good  grounds  for  supposing  that  the  attorney  general  declined  to 
argue  this  point  from  prudential  reasons,  and  principally  lest  wit- 
nesses might  be  deterred  from  giving  evidence  upon  capital  pro- 
secutions if  it  must  be  at  the  peril  of  their  own  lives,  but  not  from 
any  apprehension  that  the  point  of  law  was  not  maintainable,  (A) 
In  foro  corucientia  this  offence  is,  beyond  doubt,  of  the  deepest 
malignity. 

If  a  man  has  a  beast  that  is  used  to  do  mischief,  and  he,  know-  By  savage 
ing  it,  suffers  it  to  go  abroad,  and  it  kills  a  man,  this  has  been  ■■■■■Ifc, 
considered  by  some  as  manslaughter  in  the  owner;  (t)  and  it  is 
agreed  by  all  that  such  a  person  is  guilty  of  a  very  gross  misde- 
meanor: (J)  and  if  a  man  purposely  turn  such  an  animal  loose, 
knowing  its  nature,  it  is  with  us  (as  in  the  Jewish  law)  (i)  as 
much  murder,  as  if  he  had  incited  a  bear  or  a  dog  to  worry 
people;  and  this,  though  he  did  it  merely  to  frighten  them,  and 
make  what  is  called  sport  (I) 

If  a  physician  or  surgeon  give  his  patient  a  potion  or  plaister,  By  medicines, 
intending  to  do  him  good,  and,  contrary  to  the  expectation  of  such 
physician  or  surgeon,  it  kills  him,  this  is  neither  murder  nor  man- 
slaughter, but  misadventure,  (*w)  It  has  however  been  holden, 
that  if  the  medicine  were  administered,  or  the  operation  performed, 
by  a  person  not  being  a  regular  physician  or  suigeon,  the  killing 
would  be  manslaughter  at  the  least :  (»)  but  the  law  of  this  deter- 
mination has  been  questioned  by  very  high  authority,  upon  the 
ground  that  physic  and  salves  were  in  use  before  licensed  physi- 
cians and  surgeons  existed,  (o) 

And  it  seems  now  to  be  settled  that  it  makes  no  difference  whether  it  makes  w> 
the  party  be  a  regular  physician  or  surgeon  or  not.     Thus  it  has  been  difference  wfae- 
hela  that  if  a  person  bond  fde  and  honestly  exercising  his  best  skill  ***  t!lL5arty 
to  cure  a  patient,  perform  an  operation,  which  causes  the  death  of  physician  or 
the  patient,  it  makes  no  difference  whether  such  person  be  a  regular  surgeon  or  not, 
surgeon  or  not,  nor  whether  he  has  had  a  regular  education  or  not  if  be  ■*  **• 


(*)  4  Blac.  Com.  196,  note  (y),  where 
Mr.  J.  Blackstone  says,  that  he  had  good 
grounds  for  such  an  opinion,  and  that 
nothing  should  be  concluded  from  the  weir- 
ing of  that  prosecution ;  and  in  1  East, 
P.  C.  c.  6,  s.  94,  p.  333,  note  (a),  the 
author  states  that  he  had  heard  Lord  Mans- 
field, C.  J.,  make  the  same  observation, 
and  say,  that  the  opinions  of  several  of  the 
judges  at  that  time,  and  his  own,  were 
strongly  in  support  of  the  indictment. 

(t)  4  Blac  Com.  197. 

if  )  1  Hawk.  P.  C.  c.  31,  s.  8. 

(jfc)  Exod.  c.  xxi.  v.  29. 

(/)  4  Blac.  Com.  197,  and  see  1  Hale, 
430,  where  the  author  says,  that  he  had 
heard  that  it  had  been  ruled  to  be  murder, 
at  the  Assises  held  at  St  Alban's,  for  Hert- 
fordshire, and  the  owner  hanged  for  it ;  but 
that  it  was  but  an  hearsay. 

(in)  4  Blac.  Com.  197.     1  Hale,  429. 

(»)  Brit.  c.  5.  4  Inst.  251.  In  Rex  v. 
Simpson,  Lancaster,  1829 ;  WiHcock's  L. 
Med.  Prof.  Append.  227.  1  Lew.  172. 
f  C.  &  P.  407,  note  (a),  the  prisoner  was 
indicted  for  manslaughter;  the  deceased 
had  been  discharged  from  the  Liverpool 
Infirmary  as  cured,  after  undergoing  saliva- 


tion, and  was  recommended  to  go  for  an 
emetic  to  get  the  mercury  out  of  his  bones, 
to  the  prisoner,  an  old  woman,  who  occa- 
sionally dealt  in  medicines ;  she  gave  him 
a  solution  of  white  vitriol,  or  corrosive 
sublimate,  one  dose  of  which  caused  his 
death.  She  said  she  had  received  the  mix- 
ture from  a  person  who  came  from  Ireland. 
Bayley,  J.,  said,  "  I  take  it  to  be  quite 
clear  that  if  a  person,  not  of  medical  edu- 
cation, in  a  case  where  professional  aid 
might  be  obtained,  undertakes  to  administer 
medicine  which  may  have  a  dangerous 
effect,  and  thereby  occasions  death,  such 
person  is  guilty  of  manslaughter.  He  may. 
nave  no  evil  intention,  and  may  have  a  good 
one;  but  he  has  no  right  to  hazard  the 
consequence  in  a  case  where  medical  as- 
sistance may  be  obtained  ;  if  he  does  so,  it 
if  at  his  peril.  It  is  immaterial  whether 
the  person  administering  the  medicine  pre- 
pares it  or  gets  it  from  another.*'  This* 
case  was  doubted  by  Mr.  Alley,  in  Rex 
r.  St.  John  Long,  4  C.  &  P.  434,  and  it 
seems  inconsistent  with  the  subsequent 
cases.  C.  S.  G. 
(o)  1  Hale,  429. 
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nestly  and  ose  Upon  an  indictment  for  manslaughter  by  causing  the  death  by 
£b-t«ll*  tfa^ti^  a  round  piece  of  ivory^ainst  the  rectum,  and  thereby 
Van  Butchell's  making  a  wound  through  the  rectum,  it  appeared  that  upon  exami- 
caae.  nation  of  the  body  after  death,  a  small  hole  was  discovered  perforated 

through  the  rectum.  The  prisoner  had  attended  the  deceased,  but 
there  was  no  evidence  to  show  how  the  wound  had  been  caused,  and* 
questions  were  put  in  order  to  shew  that  it  might  have  been  the 
result  of  natural  causes,  and  it  was  proposed  to  shew  that  the  pri- 
soner had  had  a  regular  medical  education,  and  that  a  great  number 
of  cases  had  been  successfully  treated  by  him.  Hullock,  6.,  (stop- 
ping the  case)  "  This  is  an  indictment  for  manslaughter,  and  I  am 
really  afraid  to  let  the  case  go  on,  lest  an  idea  should  be  entertained 
that  a  man's  practice  may  be  questioned  whenever  an  operation  fails. 
In  this  case  there  is  no  evidence  of  the  mode  in  which  this  operation 
was  performed ;  and  even  assuming  for  the  moment  that  it  caused 
the  death  of  the  deceased,  I  am  not  aware  of  any  law  which  says  that 
this  party  can  be  found  guilty  of  manslaughter.  It  is  my  opinion 
that  it  makes  no  difference  whether  the  party  be  a  regular  or  irre- 
gular surgeon :  indeed,  in  remote  parts  of  the  country,  many  persons 
would  be  left  to  die,  if  irregular  surgeons  were  not  allowed  to  prac- 
tise. There  is  no  doubt  that  there  may  be  cases  where  both  regular 
and  irregular  surgeons  might  be  liable  to  an  indictment,  as  there 
might  be  cases  where,  from  the  manner  of  the  operation,  even  malice 
might  be  inferred.  All  that  the  law-books  (q)  have  said  has  been 
read  to  you,  but  they  do  not  state  any  decisions,  and  their  silence  in 
this  respect  goes  to  shew  what  the  uniform  opinions  of  lawyers  has 
been  upon  this  subject.  As  to  what  is  said  by  Lord  Coke,  he  merely 
details  an  authority,  a  very  old  one,  without  expressing  either  appro- 
bation or  disapprobation;  however,  we  find  that  Lord  Hale  has  laid 
down  what  is  the  law  on  this  subject  That  is  copied  by  Mr.  J. 
Blackstone,  and  no  book  in  the  law  goes  any  further.  It  may  be 
that  a  person  not  legally  qualified  to  practise  as  a  suigeon  may  be 
liable  to  penalties,  but  surely  he  cannot  be  liable  to  an  indictment 
for  felony.  It  is  quite  clear  you  may  recover  damages  against  a 
medical  man  for  want  of  skill;  but  as  my  Lord  Hale  (r)  says,  "  God 
forbid  that  any  mischance  of  this  kind  should  make  a  person  guilty 
of  murder  or  manslaughter.'9  Such  is  the  opinion  of  one  of  the 
greatest  judges  that  ever  adorned  the  bench  of  this  country;  and  his 
proposition  amounts  to  this,  that  if  a  person,  bond  fide  and  honestly 
exercising  his  best  skill  to  cure  a  patient,  performs  an  operation, 
which  causes  the  patient's  death,  he  is  not  guilty  of  manslaughter. 
In  the  present  case  no  evidence  has  been  given  respecting  the  opera- 
tion itself.  It  might  have  been  performed  with  the  most  proper  in- 
strument and  in  the  most  proper  manner,  and  yet  might  have  failed. 
Mr.  L.  has  himself  told  us  that  he  performed  an  operation,  the  pro- 
priety of  which  seems  to  have  been  a  sort  of  vexata  qucestio  among 
the  medical  profession ;  but  still  it  would  be  most  dangerous  for  it  to 
get  abroad,  mat,  if  an  operation  performed  either  by  a  licensed  or 
unlicensed  suigeon  should  fail,  that  surgeon  would  be  liable  to  be 
prosecuted  for  manslaughter."  (s) 


4  hat? 


Bl.  Com.  197,  1  Hale  P.  C.  429.  (#)  Rex  v.  Van  Butchell,  3  C.  &  P.  629, 

251.  coram  Hullock,    B.,    and   Iittledale,  J. 

(r)  1  Hale  P.  G.  429.  Verdict,  not  guilty. 
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Where  a  person,  who  had  been  in  the  habit  of  acting  as  a  man-  A  medical 
midwife  tore  away  part  of  the  prolapsed  uterus,  supposing  it  to  be  a  JJJu^beSltr 
part  of  the  placenta,  it  was  held  that  he  was  not  indictable  for  man-  0f  criminal 
slaughter  by  thus  causing  the  death,  unless  he  was  guilty  of  criminal  misconduct, 
misconduct,  arising  either  from  the  grossest  ignorance,  or  the  most  J^1^^^ 
criminal  inattention.     The  prisoner,  who  was  indicted  for  the  murder  ignorance  or 
of  Mrs.  D.  was  not  a  regularly  educated  accoucheur,  but  was  a  per-  most  criminal 
son  who  had  been  in  the  habit  of  acting  as  a  man-midwife  among  the  "J^^mi*0 
lower  classes  of  people.     Mrs.  D.  had  been  delivered  by  the  prisoner  ^\Xy  of  man- 
on  a  Friday,  and  on  the  Sunday  following  an  unusual  appearance  slaughter. 
took  place,  which  the  medical  witnesses  stated  to  be  a  prolapsus 
uteri  ;  this  the  prisoner  mistook  for  a  remaining  part  of  the  placenta, 
which  had  not  been  brought  away  at  the  time  of  the  delivery :  he 
attempted  to  bring  away  the  prolapsed  uterus  by  force,  and  in  so 
doing  he  lacerated  the  uterus,  and  tore  asunder  the  mesenteric  artery  ; 
this  caused  the  death  of  the  patient ;  and  it  appeared,  from  the  testi- 
mony of  a  number  of  medical  witnesses,  that  there  must  have  been 
great  want  of  anatomical  knowledge  in  the  prisoner.     It  was  proved 
that  the  prisoner  had  safely  delivered  many  other  women.  Lord  Ellen- 
borough,  C.  J.,  "There  nas  not  been  a  particle  of  evidence  adduced 
which  goes  to  convict  the  prisoner  of  the  crime  of  murder,  but  still  it 
is  for  you  to  consider  whether  the  evidence  goes  as  far  as  to  make  out 
a  case  of  manslaughter.     To  substantiate  that  charge,  the  prisoner 
must  have  been  guilty  of  criminal  misconduct,  arising  either  from 
the  grossest  ignorance,  or  the  most  criminal  inattention.     One  or 
other  of  these  is  necessary  to  make  him  guilty  of  that  criminal  negli- 
gence and  misconduct,  which  is  essential  to  make  out  a  case  of  man- 
slaughter.     It  does  not  appear  that  in  this  case  there  was  any 
want  of  attention  on  his  part ;  and  from  the  evidence  of  the  witnesses 
on  his  behalf,  it  appears  that  he  had  delivered  many  women  at  dif- 
ferent times,  and  from  this  he  must  have  had  some  degree  of  skill. "(£) 

Upon   an  indictment  for  manslaughter  by  feloniously  rubbing,  stJotmLone'f 
sponging,  and  washing  Miss  C.  with  a  certain  inflammatory  and  dan-  first  case.    £ 
gerous  liquid,  it  appeared  that  two  of  the  family  had  died  of  con-  ^edicaim^n* 
sumption,  but  that  Miss  C.  had  enjoyed  good  health.  Mrs.  C.  having  whether 
heard  that  the  prisoner  had  said  that  unless  Miss  C  put  herself  under  licensed  or  not, 
his  care  she  would  die  of  consumption  in  two  or  three  months,  placed  naSv'iwponl 
her  under  his  course  of  treatment     The  prisoner  rubbed  a  mixture  siblo  for  a 
on  different  parts  of  the  bodies  of  his  patients,  and  this  had  been  patient's  death, 
applied  to  Miss  C.  on  the  3rd  of  August  by  the  prisoner's  servant,  duc?sbows0n" 
and  by  his  direction.     On  Friday,  the  13  th  of  August,  a  witness  went  gross  ignorance 
with  Miss  C.  to  the  prisoner's,  respecting  a  wound  on  her  back,  and  of  his  art,  or 
Miss  C.  then  inhaled ;  on  the  next  day  the  prisoner  examined  her  SUf^ws*11" 
back,  and  said  it  was  in  a  beautiful  state,  and  that  he  would  give  one  patient's  safety, 
hundred  guineas  if  he  could  produce  a  similar  wound  on  the  persons 
of  some  of  his  patients.     The  prisoner's  attention  being  directed  to  a 
part  of  the  wound  which  was  of  a  darker  appearance,  he  stated  that 
this  proceeded  from  the  inhaling,  and  that  unless  those  appearances 
were  produced  he  could  expect  no  beneficial  result.     The  wound 
at  this  time  was  about  five  or  six  inches  square.     Miss  C.  was  suf- 

(0  Rex  c.  Williamson,  3  C.  &  P.  635.  with  perfect  success,  and  that  the  deceased 
In  addition  to  the  facts  above  stated,  it  was  wished  him  to  attend  her  in  her  last  confine- 
proved  that  the  prisoner  had  attended  the  ment.  See  4  C.  &  P.  407,  note  (a).  See 
deceased  in  seven   previous  confinements  Rex  r.  Senior,  ante,  p.  485. 
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9t  John  fering  much  from  sickness,  and  the  prisoner  said  that  it  was  of  no 

Long's  first  consequence,  but,  on  the  contrary,  a  benefit ;  and  that  those  symp- 
toms, combined  with  the  wound,  were  a  proof  that  his  system  was 
taking  due  effect  On  Sunday,  the  15th,  Miss  C.  having  got  worse, 
the  prisoner  said  that  in  two  or  three  days  she  would  be  better  in 
health  than  she  had  ever  been  in  her  life,  and  spoke  very  confi- 
dently that  the  result  of  his  system  would  prolong  her  life,  and  that 
no  person  could  be  doing  better  than  she  was.  At  this  interview 
the  wound,  which  had  extended,  was  shewn  to  the  prisoner.  At  the 
same  time  he  was  desired  to  do  something  to  stop  the  sickness,  but 
he  said  he  had  a  remedy  in  his  pocket,  which  he  would  not  apply,  as 
he  knew  the  sickness  had  been  beneficial :  and  he  also  stated  on  that 
day,  and  on  Monday,  the  16th,  that  Miss  C.  was  doing  uncommonly 
well.  On  Tuesday,  the  17  th,  she  died.  An  eminent  surgeon  proved 
that  on  the  Monday  her  back  was  extensively  inflamed  as  large  as  a 
plate.,  and  in  the  centre  was  a  spot,  as  large  as  the  palm  of  the  hand, 
black,  and  dead,  and  in  a  mortified  state,  and  he  thought  that 
some  very  powerfully  stimulating  liniment  had  been  applied  to  her 
back ;  that  applying  a  lotion  of  a  strength  capable  of  causing  the 
appearances  he  saw,  to  a  person  of  the  age  ana  constitution  of  the 
deceased,  if  in  perfect  health,  was  likely  to  damage  the  constitution 
and  produce  disease  and  danger.  The  appearances  on  the  back  were 
quite  sufficient  to  account  for  herdeath.  On  the  most  careful  examina- 
nation  of  the  body,  after  death,  no  latent  disease  or  seeds  of  disease  were 
discovered.  It  was  submitted,  for  the  defence,  that,  in  point  of  law, 
this  was  nothing  like  a  case  of  manslaughter,  and  1  Hale  P.  C.  429, 
4  BL  C  b.  4,  c.  14,  and  Rex  v.  Van  Butchelh  (u)  were  cited  and 
relied  on.  Park,  J.  A.  J.,  "I  am  in  this  difficulty;  I  have  an 
opinion,  and  my  learned  Brother  differs  from  me ;  I  must,  therefore, 
let  the  case  go  to  the  jury."  Garrow,  B., "  In  Rex  v.  Van  ButcheU 
the  learned  judge  had  very  good  ground  to  stop  the  case,  as  there 
was  no  evidence  as  to  what  had  been  done.  I  make  no  distinction 
between  the  case  of  a  person,  who  consults  the  most  eminent  physi- 
cian, and  the  cases  of  those  whose  necessities  or  whose  folly  may 
carry  them  into  any  other  quarter.  It  matters  not  whether  the  indi- 
vidual consulted  be  the  president  of  the  College  of  Physicians,  the 
president  of  the  College  of  Surgeons,  or  the  humblest  bone-setter  of 
the  village ;  but  be  it  one  or  the  other,  he  ought  to  bring  into  the 
case  ordinary  care,  skill,  and  diligence.  Why  is  it  that  we  convict  in 
cases  of  death  by  driving  carriages?  Because  the  parties  are  bound  to 
have  skill,  care,  and  caution.  I  am  of  opinion  that,  if  a  person,  who 
has  ever  so  much  or  so  little  skill,  sets  my  leg,  and  does  it  as  well  as 
he  can,  and  does  it  badly,  he  is  excused ;  but  suppose  the  person 
comes  drunk,  and  gives  me  a  tumbler  full  of  laudanum,  and  sends 
me  into  the  other  world,  is  it  not  manslaughter?  And  why  is  that? 
Because  I  have  a  right  to  have  reasonable  care  and  caution."  Park, 
J.,  in  summing  up,  "  The  learned  counsel  truly  stated  in  the  outset, 
that  whether  the  party  be  licensed  or  unlicensed  is  of  no  conse- 
quence, except  in  this  respect  that  he  may  be  subject  to  pecuniary 
penalties  for  acting  contrary  to  charters  or  acts  of  Parliament; 
but  it  cannot  affect  him  here."  (After  citing  1  Hale,  429  as 
an  authority  in  point  the  learned  judge  proceeded,)  "I  agree 
with  my  learned  Brother,  that  what  is  called  mala  praxis  in   a 

(it)  Supra,  p.  496,  note  («). 
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medical  person  is  a  misdemeanor;  but  that  depends  upon  whe-  St  John 
ther  the  practice  he  has  used  is  so  bad  that  every  body  will  see  Long's  first 
that  it  is  mala  praxis.  The  case  at  Lancaster  («)  differs  from  this  case* 
case.  I  have  communicated  with  C.  J.  Tindal,  who  tried  that  case, 
and  he  informed  me  that  the  man  was  a  blacksmith,  and  was  drunk, 
and  so  completely  ignorant  of  the  proper  steps,  that  he  totally  ne- 
glected what  was  absolutely  necessary  after  the  birth  of  the  child. 
That  certainly  was  one  of  the  most  outrageous  cases  that  ever 
came  into  a  court  of  justice.  I  would  rather  use  the  words  of 
Lord  EUenborough  in  Rex  v.  Williamson?  (v)  (His  Lordship  read 
them.)  "  And  this  is  important  here,  for  though  he  be  not  licensed, 
yet  experience  may  teach  a  man  sufficient ;  and  the  question  for 
you  will  be,  whether  the  experience  this  individual  acquired  does 
not  negative  the  supposition  of  any  gross  ignorance  or  criminal 
inattention?"  (After  setting  the  authority  of  Hale  P.  C.  429, 
against  the  dictum  of  Lord  Coke,  4  Inst.  251,  and  citing  the  obser- 
vations of  Hullock,  B.,  in  Rex  v.  Van  Bute  hell  (w)  with  approba- 
tion, his  Lordship  proceeded,)  "The  refusal  by  the  prisoner  to 
apply  the  medicine  in  order  to  stop  the  sickness,  although  he  had 
it  with  him,  would,  in  my  opinion,  if  wickedly  done,  amount  to 
murder ;  but  he  mentioned  a  case  in  which  sickness  had  been  bene- 
ficial. Undoubtedly  the  result  proves  a  very  erroneous  opinion  on 
his  part,  and  it  seems  singular  that  the  restlessness  and  other  circum- 
stances did  not  awaken  apprehension,  and  call  for  further  measures, 
but  the  question  again  recurs,  whether  this  was  an  erroneous  judg- 
ment of  a  person,  who  was  of  general  competency,  though  he  unfor- 
tunately faded  in  the  particular  instance."  "  with  respect  to  the 
application  of  the  mixture,  if  he  commanded  the  servant  to  use  it,  it 
is  the  same  as  if  he  used  it  himself.  Perhaps  from  the  evidence  you 
will  think  that  the  act  caused  the  death ;  but  still  the  question  recurs, 
as  to  whether  it  was  done  either  from  gross  ignorance  or  criminal  in- 
attention. No  one  doubts  Mr.  B.'s  skill,  but  that  is  not  quite  the 
question ;  it  is  not  whether  the  act  done  is  the  thing  that  a  person  of 
Mr.  B.'s  great  skill  would  do,  but  whether  it  shews  such  total  and 
gross  ignorance  in  the  person  who  did  it,  as  must  necessarily  produce 
such  a  result  On  the  one  hand  we  must  be  careful  and  most  anxi- 
ous to  prevent  people  from  tampering  in  physic,  so  as  to  trifle  with 
the  life  of  man ;  and,  on  the  other,  we  must  take  care  not  to  charge 
criminally  a  person  who  is  of  general  skill,  because  he  has  been  unfor- 
tunate in  a  particular  case."  "  If  you  think  there  was  gross  igno- 
rance or  scandalous  inattention  in  the  conduct  of  the  prisoner,  then 
you  will  find  him  guilty  ;  if  you  do  not  think  so,  then  your  verdict 
will  be  otherwise."  (x) 

The  important  consideration  in  these  cases  is,  whether  in  reference  St.  John 
to  the  remedy  the  party  has  used,  he  has  acted  with  a  due  degree  of  I^ng'«  second 
caution,  or,  on  the  contrary  has  acted  with  gross  and  improper  rash-  ™on  ^e  a 
ness  and  want  of  caution.       Upon  a  similar  indictment  against  guilty  of  gross 
the  same  person  for  causing  the   death   of  Mrs.   L.   it  appeared  negligence  in 
that  she  put  herself  under  his  care   on  the  6th   of  October,  at  pat!entDafter 
which  time  she  was  in  very  good  health,  to  be  cured  of  a  com-  he  has  adminis- 

(«)  Probably  Ferguson's  case,  post,  p.  503.  398.    Verdict,  guilty.    For   the   defence 

( »)  Supra,  p.  497,  note  (r).  twenty-nine  witnesses  were  called,  who  had 

(«t)  Supra,  p.  496,  note  (s).  been  patients  of  the  prisoner,  and  were 

(x)  Rex  v.   St.  John  Long,  4  C.  &  P.  satisfied  with  his  skill  and  diligence. 
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tered  a  remedy,  plaint  she  had  in  her  throat     On  the  3rd  she  had  applied  a 
or  of  grow        small  blister  to  her  throat,  but  the  wound  occasioned  by  it  was 

""hSSot d?   nearty  weU  on  *e  6tlL     O*  the  7th»  8th>  9th>  ^^  10th  she  went 
Itj  and  death      to  the  prisoner's,  and  on  the  evening  of  the  10th  complained  to  her 

ensues,  he  is      husband  of  a  violent  burning  across  her  chest,  in  consequence  of  which 

f^^ter"1*11"  ^e  l°°^e^  at  k»  an(^  foun(l  a  great  redness  across  her  bosom,  darker 
*  in  the  centre  than  at  the  other  parts ;  she  also  complained  of  great 
chilness,  and  shivered  with  cold,  and  passed  a  very  restless  and  un- 
comfortable night  On  the  11th  she  was  very  unwell  all  the  day, 
the  redness  was  more  vivid,  and  the  spot  in  the  centre  darker,  round 
the  edges  white  and  puffed  up,  and  there  was  a  dirty  white  discharge 
from  the  centre.  Cabbage  leaves  had  been  applied.  On  the  12th 
the  redness  on  the  breast  and  chest  was,  if  anything,  greater.  In 
consequence  of  the  symptoms,  the  husband  went  to  the  prisoner,  who 
asked  why  Mrs.  L.  had  not  come  to  inhale,  and  go  on  with  the  rub- 
bing ;  the  husband  replied  it  was  impossible,  she  was  so  ill ;  she  had 
been  constantly  unwell  since  the  night  of  the  10th,  and  was  suffering  a 
great  deal  of  pain  and  sickness :  the  prisoner  said  it  would  soon  go 
off,  it  was  generally  the  case.  He  was  told  of  the  shivering  and 
chilness,  and  that  some  hot  wine  and  water  had  been  given  to  relieve 
her ;  he  said  hot  brandy  and  water  would  have  been  better,  and  to 

Eut  her  head  under  the  bed  clothes.  He  was  told  that  her  chest  and 
reast  looked  veiy  red  and  very  bad ;  he  said,  that  was  generally  the 
case  in  the  first  instance,  but  it  would  go  off  as  she  got  better,  and 
that  the  husband  need  not  be  uneasy  about  it,  as  there  was  no  fear  or 
danger.  In  the  course  of  the  day  the  cabbage  leaves  had  been  re- 
moved, and  a  dressing  of  spermaceti  ointment  put  on  the  chest 
instead*  In  the  evening  the  prisoner  came  and  saw  Mrs.  L.  and 
looked  at  her  breast,  and  observing  the  dressing  said  those  greasy 
plasters  had  no  business  there,  and  she  ought  to  have  continued  the 
cabbage  leaves.  She  said  she  could  not  bear  the  pain  of  keeping 
them  on.  He  then  took  off  his  great  coat  and  said  that  he  would  rub 
it  out,  and  turned  up  the  cuff  of  his  coat  as  if  for  the  purpose  of  doing 
so.  She  exclaimed  very  much  with  fright,  and  expressed  her  wonder 
that  he  should  think  of  rubbing  in  the  state  her  breast  was  in.  She 
asked  if  there  was  no  way  of  keeping  the  leaf  on  without  touching 
the  breast;  and  he  asked  her  what  she  wished;  she  replied  to  be 
healed.  He  said  it  would  never  heal  with  those  greasy  plasters; 
that  was  not  the  way  in  which  he  healed  sores.  He  then  asked  for  a 
towel,  and  began  dabbing  it  on  the  breast,  particularly  in  the  centre, 
where  the  discharge  came  from.  He  said  tnat  old  linen  was  the  best 
thing  to  heal  a  wound  of  that  kind.  She  said  her  skin  and  flesh  were 
very  healthy,  and  always  healed  immediately  with  the  simple  dressing 
she  had  used.  He  said  old  linen  was  better,  but  she  might  use  the 
dressing  if  she  liked  it,  he  saw  no  objection,  and,  when  it  skinned 
over,  he  would  rub  it  again.  He  never  saw  her  afterwards ;  she  died 
on  the  8th  of  November.  A  surgeon  proved  that  on  the  12th  of 
October  he  found  a  very  extensive  wound  covering  the  whole  anterior 
part  of  the  chest,  which,  in  his  opinion,  might  be  produced  by  any 
strong  acid :  the  skin  was  destroyed ;  the  centre  of  the  wound  was 
darker,  and  in  a  higher  state  of  inflammation  than  the  other  parts ;  he 
considered  the  wound  very  dangerous  to  life  when  he  first  saw  it : 
the  centre  spot,  and  the  upper  part  became  gangrenous  in  about  a 
week ;  and  in  his  opinion  Mrs.  L.  died  of  the  wound,  and  according 
to  his  judgment  it  was  not  necessary  or  proper  to  produce  such  a 
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wound  to  prevent  any  difficulty  in  swallowing,  and  he  did  not  know  St.  John 
of  any  disease,  in  which  the  production  of  such  a  wound  would  be  j^*88600,ld 
necessary  or  proper.  The  body  was  internally  and  externally  in  per-  "*"* 
feet  health,  except  a  little  narrowness  at  the  entrance  of  the  oesoplut- 
gus.  Another  surgeon  stated  that  he  thought  that  a  man  of  common 
prudence  or  skill  would  not  have  applied  a  liquid,  which  in  two  days 
would  produce  such  extensive  inflammation;  though  all  irritating 
external  applications  sometimes  exceeded  the  expectations  of  the 
medical  attendant ;  but  he  should  say  that  such  conduct  was  a  proof 
of  rashness  and  of  ignorance.  It  was  submitted  that  this  was  not 
manslaughter,  but  homicide  per  infortunium ;  that  where  the  mind  is 
pure,  and  the  intention  benevolent,  and  there  are  no  personal  mo- 
tives, such  as  a  desire  of  gain,  if  an  operation  be  performed,  which 
fails,  the  party  is  not  responsible ;  and  that  the  indictment,  which 
in  substance  charged  that  the  death  was  occasioned  by  the  external 
application,  was  not  supported.     There  was  no  count  imputing 

Snorance  or  want  of  skill,  or  hastiness,  or  roughness  of  practice, 
ayley,  6.  "  I  agree  with  Lord  Hale,  (a)  and  do  not  think  that  there 
is  any  difference  between  a  licensed  and  unlicensed  surgeon.  It 
does  not  follow  that  in  the  case  of  either,  an  act  done  may  not 
amount  to  manslaughter.  There  may  be  cases  in  which  a  regular 
medical  man  may  be  guilty ;  and  that  is  all  that  Lord  Hale  lays 
down.  And  that  may  be  laid  out  of  the  question  in  this  case.  But 
the  manner  in  which  the  act  is  done,  and  the  use  of  due  caution, 
seem  to  me  to  be  material  Mr.  J.  Foster,  p.  263,  speaking  of  a 
person  who  happens  to  kill  another  by  driving  a  cart  or  other  carriage 
says.  '  If  he  might  have  seen  the  danger,  and  did  not  look  before 
him,  it  will  be  manslaughter  for  want  of  due  circumspection?  And 
there  is  also  a  passage  m  Bracton  to  the  like  effect.  But  all  that  I 
mean  to  say  now  is,  that  there  being  conflicting  authorities,  and  the 
impression  on  our  minds  not  being  in  your  favour,  I  propose  to  re- 
serve the  point  As  to  the  indictment  not  being  supported  by  the 
evidence,  one  of  the  allegations  is  that  the  prisoner  feloniously  ap- 
plied a  noxious  and  injurious  matter.  And  there  is  no  doubt,  if  the 
jury  should  be  of  opinion  against  the  prisoner,  that  the  facts  proved 
will  be  sufficient  to  warrant  their  finding  that  the  prisoner  feloniously 
did  the  act;  for  if  a  man,  either  with  gross  ignorance,  or  gross  rash- 
ness administers  medicine  and  death  ensues,  it  will  be  clearly  felony." 
It  was  then  objected  that  in  this  case,  as  in  larceny,  there  must  be 
a  trespass  proved.  It  was  not  proved  that  any  fraud  had  been 
practised  by  the  prisoner  to  get  the  patient  under  his  care ;  nor  had 
there  been  any  avaricious  seeking  after  fees :  if  there  had  been  it 
might  have  been  evidence  to  show  the  existence  of  trespass.  In 
Rex  v.  Van  Butchell,  (b)  the  case  was  stopped,  because  there  was 
no  evidence  of  how  the  operation  was  performed,  and  here  there  was 
not  any  evidence  to  show  the  mode  in  which  the  application  was 
made.  Bayley,  B.  "  In  this  case  we  may  judge  of  the  thing  by  the 
effect  produced,  and  that  may  be  evidence  from  which  the  jury  may 
say,  whether  the  thing  which  produced  such  an  effect  was  not 
improperly  applied."  Solland,  B.  "  When  you  pass  the  line  which 
the  law  allows,  then  you  become  a  trespasser."  Bayley,  B.,  "  If  I 
had  a  dear  opinion  in  your  favour,  or  if  my  Brothers  had,  or  if  we  had 

(w)  1  Hale,  P.  C.  429.  (*)  Supra,  p.  496,  note  («) 
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Lon^11  ,  any  reason  to  think  that  other  judges  were  of  a  different  opinion,  it 
casef 88econ  would  become  our  duty  to  give  our  opinion  here,  and  prevent  the 
case  from  going  to  the  jury  :  but  feeling  as  I  do,  notwithstanding  all 
I  have  heard  to-day,  and  myself  and  my  Brothers  having  had  our 
attention  directed  to  the  law  before  we  came  here,  I  think  it  right 
that  the  case  should  go  to  the  jury ;  I  think  that  if  the  jury  shall 
find  a  given  fact  in  the  way  in  which  I  shall  submit  it  to  them,  it 
will  constitute  the  crime  of  feloniously  administering,  so  as  to  make 
it  manslaughter.  I  do  not  charge  it  on  ignorance  merely,  but  there 
may  have  heen  rashness;  and  1  consider  that  rashness  will  be  suffi- 
cient to  make  it  manslaughter.  As  for  instance,  if  I  have  the  tooth- 
ache, and  a  person  undertakes  to  cure  it  by  administering  laudanum, 
and  says  '  I  have  no  notion  how  much  will  be  sufficient,'  but  gives 
me  a  cup  full,  which  immediately  kills  me;  or  if  a  person  prescribing 
James's  powder  says,  '  I  have  no  notion  how  much  should  be  taken,' 
and  yet  gives  me  a  table  spoonful,  which  has  the  same  effect ;  such 
persons  acting  with,  rashness  will,  in  my  opinion,  be  guilty  of  man- 
slaughter. With  respect  to  what  has  been  said  about  a  willing  mind 
in  the  patient,  it  must  be  remembered  that  a  prosecution  is  for  the 
public  benefit,  and  the  willingness  of  the  patient  cannot  take  away  the 
offence  against  the  public"  In  summing  up,  Bay  ley,  B.  said  "the 
points  for  your  consideration  are,  first,  whether  Mrs.  L.  came  to  her 
death  by  the  application  of  the  liquid ;  secondly,  whether  the  prisoner, 
in  applying  it,  nas  acted  feloniously  or  not  To  my  mind  it  matters 
not  whether  a  man  has  received  a  medical  education  or  not ;  the 
thing  to  look  at  is,  whether,  in  reference  to  the  remedy  he  has  used, 
and  the  conduct  he  has  displayed,  he  has  acted  with  a  due  degree  of 
caution,  or,  on  the  contrary,  has  acted  with  gross  and  improper  rash- 
ness and  want  of  caution.  I  have  no  hesitation  in  saying  for  your 
guidance,  that  if  a  man  be  guilty  of  gross  negligence  in  attending  to 
his  patient  after  he  has  applied  a  remedy,  or  ofgross  rashness  in  the 
application  of  it,  and  death  ensues  in  consequence,  he  will  be 
liable  to  a  conviction  for  manslaughter."  "  If  you  shall  be  of  opinion 
that  the  prisoner  made  the  application  with  a  gross  and  culpable 
degree  of  rashness,  *and  that  it  was  the  cause  of  Mrs.  L's.  death,  then, 
heavy  as  the  charge  against  him  is,  he  will  be  answerable  on  this 
indictment  for  the  offence  of  manslaughter.  There  was  a  consider- 
able interval  between  the  application  of  the  liquid,  and  the  death  of 
the  patient,  yet  if  you  think  that  the  infliction  of  the  wound  on  the 
10th  of  October  was  the  cause  of  the  death,  then  it  is  no  answer  to 
say  that  a  different  course  of  treatment  by  Mr.  C.  might  have  pre- 
vented it  You  will  consider  these  two  points :  first,  of  what  did 
Mrs.  L.  die  ?  You  must  be  satisfied  that  she  died  of  the  wound, 
which  was  the  result  of  the  application  made  on  the  10th  of  October ; 
and  then,  secondly,  if  you  are  satisfied  of  this,  whether  the  application 
was  a  felonious  application ;  this  will  depend  upon  whether  you 
think  it  was  gross  and  culpable  rashness  in  the  prisoner  to  apply  a 
remedy  which  might  produce  such  effects  in  such  a  manner  that  it 
did  actually  produce  them.  If  you  think  so  then  he  will  be 
answerable  to  the  full  extent"  (y) 

(y)  Rex  v.  St  John  Long,  4  C.  &  P.  the  prisoner  after  the  application,  as  he  did 

423.    Bayley  and  Bolland,  Bs.,  and  Bo-  not  know  where  Mrs.  L.  was  until  the  12th 

sanquet,  J.    The  prisoner  was  acquitted.  of  October,  and  after  that  time  she  was  at- 

There  was  no  negligence  or  inattention  in  tended  by  Mr.  C. 
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Any  person,  whether  he  be  a  regularly  licensed  medical  man  or  Every  prac- 
not,  who  professes  \o  deal  with  the  life  or  health  of  his  Majesty's  EJJJJJJtohtw 
subjects,  is  bound  to  have  competent  skill  to  perform  the  task  that  competent 
he  holds  himself  out  to  perform,  and  is  bound  to  treat  his  patients  skill,  and  to 
with  care,   attention,  and    assiduity,   and  if  the   patient  dies  for  J^0^***11" 
want  thereof,  such  medical  man  is  guilty  of  manslaughter.     Upon  assiduity  in  the 
an  indictment  for  manslaughter,  by  causing  the  death  of  a  child  treatment  of 
by  putting  a  plaster  made  of  corrosive  and  dangerous  ingredients  tls  P*tientg- 
upon  its  head,   it    appeared  that  the   child  for  eighteen  months 
had  been  afflicted  with  scald  head,  and  was  taken  to  the  prisoner, 
who  applied  two  plasters  successively  all  over  its  head.     Two  sur- 
geons proved  that  there  was  a  general  sloughing  of  the  scalp,  which 
caused  the  death,  and  in  their  opinion  this  might  have  been  produced 
by  the  plasters ;  there  was  no  evidence  to  show  of  what  the  plasters 
were  composed.     Bolland,  B.,  "  The  law,  as  I  am  bound  to  lay  it 
down  (and  I  believe  I  lay  it  down  as  it  has  been  agreed  upon  by  the 
judges ;  for  cases  of  this  kind  have  occurred  of  late  more  frequently 
than  in  former  times)  is  this :  if  any  person,  whether  he  be  a  regular  or 
licensed  medical  man  or  not,  professes  to  deal  with  the  life  or  health 
of  his  Majesty's  subjects,  he  is  bound  to  have  competent  skill  to  per- 
form the  task  that  he  holds  himself  out  to  perform,  and  he  is  bound 
to  treat  his  patients  with  care,  attention,  and  assiduity."  (z) 

The  prisoner,  a  surgeon  and  man-midwife,  was  charged  with  man- 
slaughter upon  an  indictment,  which  alleged  that  he  undertook  the  care 
and  charge  of  B.  K.  as  a  man-midwife,  and  to  do  everything  needful 
for  her  during  and  after  the  time  of  her  delivery,  and  that  after  B.  E. 
was  delivered  he  neglected  to  take  proper  care  of  and  to  render  her 
proper  assistance,  by  means  whereof  she  died.  Tindal,  C.  J.,  said  to  the 
jury,  u  You  are  to  say  whether,  in  the  execution  of  that  duty  which 
the  prisoner  had  undertaken  to  perform.,  he  is  proved  to  have  shown 
such  a  gross  want  of  care,  or  such  a  gross  and  culpable  want  of  skill, 
as  any  person  undertaking  such  a  charge  ought  not  to  be  guilty  of; 
and  that  the  death  of  the  person  named  in  the  indictment  was  caused 
thereby."  (a) 

If  a  medical  man,  though  lawfully  qualified  to  act  as  such,  cause  If  a  duly  qua- 
the  death  of  a  person  by  the  Grossly  unskilful  or  grossly  incautious    fi€d  medl-al 

r,       <■  r        .         J  P.      . J      .,         n  s        ,*/  r^r  man  cause  a 

use  oi  a  dangerous  instrument,  he  is  guilty  of  manslaughter.     Upon  death  by  the 
an  indictment  for  manslaughter  in  causing  the  death  of  a  woman  by  grossly  unskil- 
using  a  lever  in  delivering  her  of  a  child,  it  appeared  that  the  pri-  ^J^^0**1* 
soner  had  for  nearly  thirty  years  carried  on  the  business  of  an  apo-  use  of  adan- 
thecary  and  man-midwife,  and  that  he  was  qualified  by  law  to  carry  gerous  instru- 
on  that  profession;  his  practice  had  been  very  considerable,  and  JJJaJy^^ 
(amongst  others)  he  had  attended  the  deceased  herself  on  the  birth  slaughter. 
of  all  her  children.     On  the  occasion  in  question,  he  made  use  of  a 


man- 


(z)  Rex  9.  Spiller,  5  C.  &  P.  333,  coram 
Bolland,  B.,  and  Boeanquet,  J.  See  also 
Lannhier  v.  Phipos,  8  C.  &  P.  475,  where 
Tindal,  C.  J.,  said,  "  Every  person  who 
tenters  into  a  learned  profession  undertakes 
to  bring  to  the  exercise  of  it  a  reasonable 
decree  of  care  and  skill.  He  does  not 
undertake,  if  he  is  an  attorney,  that  at  all 
events  you  shall  gain  your  cause ;  nor  does 
a  surgeon  undertake  that  he  will  perform  a 
cure,  nor  does  he  undertake  to  use  the 
highest  possible   degree    of  skill:   there 


may  be  persons  who  have  higher  education 
ana  greater  advantages  than  ne  has,  but  he 
undertakes  to  bring  a  fair,  reasonable,  and 
competent  degree  of  skill." 

(a)  Ferguson's  case,  1  Lew.  181.  Qiuere, 
whether  this  be  not  the  same  case  as  that 
mentioned  in  Rex  t>.  St.  John  Long,  4  C. 
&  P.  404,  405,  see  ante,  p.  499.  If  so,  the 
prisoner  was  a  blacksmith,  drunk  and 
wholly  ignorant  of  the  proper  steps  to  be 
taken ;  no  evidence  is  stated  in  Lew  in. 
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metal  instrument,  known  in  midwifery  by  the  name  of  a  vectis,  or 
lever,  inflicting  thereby  such  grievous  injuries  on  the  person  of  the 
deceased,  as  to  cause  her  death  within  three  hours;  and  it  was 
proved  by  the  evidence  of  medical  men,  first,  that  the  instrument 
used  was  a  dangerous  one,  and  that  at  that  period  of  the  labour  it  was 
very  improper  to  use  it  at  all ;  and  secondly,  that  it  must  have  been 
used  in  a  very  improper  way,  and  in  an  entirely  wrong  direction. 
There  was  no  evidence  on  either  side  as  to  whether  the  prisoner  had 
or  had  not  ever  made  use  of  such  an  instrument  on  former  occasions. 
Coleridge,  J.,  told  the  jury,  that  the  questions  for  them  to  decide 
were,  whether  the  instrument  had  in  this  instance  caused  the  death 
of  the  deceased,  and  whether  it  had  been  used  by  the  prisoner  with 
due  and  proper  skill  and  caution,  or  with  gross  want  of  skill,  or  gross 
want  of  attention.  No  man  was  justified  in  making  use  of  an  in- 
strument, in  itself  a  dangerous  one,  unless  he  did  so  with  a  proper 
degree  of  skill  and  caution.  If  the  jury  thought  that  in  this  instance 
the  prisoner  had  used  the  instrument  with  gross  want  of  skill,  or  gross 
want  of  caution,  and  that  the  deceased  had  thereby  lost  her  life,  it 
would  be  their  duty  to  find  the  prisoner  guilty,  (a) 
If  a  party  If  a  person  brings  a  competent  knowledge,  and  on  a  particular 

brings  compe-    occasion  makes  an  accidental  mistake,  he  is  not  answerable ;  but  if  a 
ledge,  and"        person  not  acquainted  with  the  medical  art  administers  a  dangerous 
makes  a  mis-      remedy  to  a  person  labouring  under  a  serious  disease,  proper  medi- 
take.  he  is  not     caJ  assistance  being  at  the  time  procurable,  and  death  ensues  from 
•ft-Xif  beiog    8ucn  administering,  it  is  manslaughter.    So  if  such  person  administers 
grossly  igno-      medicine,  of  the  nature  of  which  he  is  ignorant,  and  such  medicine 
rant  he  applies  causes  death.     The  prisoner  was  indicted  for  manslaughter  in  causing 
remec&twhtch    ^e  death  °f  &  R"»  by  administering  to  him  a  large  quantity  of  Mo- 
causes  death,      rison's  pills ;  the  deceased,  being  ill  of  small-pox,  had  sent  for  the 
prisoner,  who  was  a  publican  and  agent  for  the  sale  of  the  pills,  and 
under  his  advice  had  taken  large  quantities  of  them ;  his  strength  gra- 
dually wasted  under  their  influence,  and  on  the  morning  of  his  death, 
while  in  a  state  of  collapse,  the  prisoner  had,  of  his  own  accord,  admi- 
nistered to  him  twenty  pills.      The  prisoner  had  treated  the  de- 
ceased with  great  kindness  during  his  illness,  and  on  a  former  occa- 
sion the  deceased  had  recovered  from  a  dangerous  illness  while  under 
the  prisoner's  treatment     Several  medical  men  gave  it  as  their  opi- 
nion that  medicine  of  the  violent  character,  of  which  the  pills  were 
composed,  could  not  be  administered  to  a  person  in  the  state  in 
which  the  deceased  was,  without  accelerating  his  death.     Lord  Lynd- 
hurst,  C.  B.,  "  I  agree  that  in  these  cases  there  is  no  difference  be- 
tween a  licensed  physician  or  surgeon,  and  a  person  acting  as  phy- 
sician or  surgeon  without  a  license.     In  either  case,  if  a  party,  having 
a  competent  degree  of  skill  and  knowledge,  makes  an  accidental 
mistake  in  his  treatment  of  a  patient,  through  which  mistake  death 
ensues,  he  is  not  thereby  guilty  of  manslaughter;  but  if,  where 
proper  medical  assistance  can  be  had,  a  person  totally  ignorant  of  the 
science  of  medicine  takes  on  himself  to  administer  a  violent  and 
dangerous  remedy  to  one  labouring  under  disease,  and  death  ensues 
in  consequence  of  that  dangerous  remedy  having  been  so  admi- 
nistered, then  he  is  guilty  of  manslaughter,   (6) 

(a)  Reg.  r.  Spilling,  2  M.  &  Rob.  107.      2  Lew.   196.    The  very   learned    Chief 
(ft)  Rex  v.  Webb,  1  M.  &  Rob.  405.        Baron  added,  »  U  1  entertained  the  least 
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A  question  is  put  by  Lord  Hale,  whether,  if  a  person  infected  By  Infection, 
with  the  plague  should  go  abroad  with  the  intention  of  infecting 
another,  and  another  should  thereby  be  infected  and  die,  this 
would  not  be  murder :  but  it  is  admitted  that,  if  no  such  intention 
should  evidently  appear,  it  would  not  be  felony,  though  a  great 
misdemeanor,  (c)  It  may  be  observed,  that  an  offence  of  this  sort 
in  breach  of  quarantine  is  punishable  by  the  provisions  of  a  recent 
statute,  (d) 

A  question  has  been  raised,  whether  an  indictment  for  murder  By  rape, 
could  l>e  maintained  for  killing  a  female  infant  by  ravishing  her ; 
but  the  point  was  not  decided,  (e) 

It  is  agreed  that  no  person  shall  be  adjudged  by  any  act  what-  Time  of  death, 
ever  to  kill  another,  who  does  not  die  thereof  within  a  year  and  a 
day  after  the  stroke  received,  or  cause  of  death  administered,  in 
the  computation  of  which  the  whole  day  upon  which  the  hurt  was 
done  is  to  be  reckoned  the  first  (/) 

Questions  may  occasionally  arise  as  to  the  treatment  of  the  Treatment  of 
wound  or  hurt  received  by  the  party  killed.  Upon  this  subject  it  wounds, 
has  been  ruled,  that  if  a  man  give  another  a  stroke  not  in  itself  so 
mortal  but  that  with  good  care  he  might  be  cured,  yet  if  the  party 
die  of  this  wound  within  the  year  and  day,  it  is  murder,  or  other 
species  of  homicide,  as  the  case  may  be ;  though  if  the  wound  or 
hurt  be  not  mortal,  and  it  shall  be  made  clearly  and  certainly  to 
appear  that  the  death  of  the  party  was  caused  by  ill  applications 
by  himself  or  those  about  him,  of  unwholesome  salves  or  medi- 
cines, and  not  by  the  woimd  or  hurt,  it  seems  that  this  is  no 
species  of  homicide.  But  when  a  wound  not  in  itself  mortal,  for 
want  of  proper  applications,  or  from  neglect,  turns  to  a  gangrene 
or  a  fever,  and  that  gangrene  or  fever  is  the  immediate  cause  of 
the  death  of  the  party  wounded,  the  party  by  whom  the  wound  is 
given  is  guilty  of  murder,  or  manslaughter,  according  to  the  cir- 
cumstances. For  though  the  fever  or  gangrene,  and  not  the 
wound,  be  the  immediate  cause  of  the  death,  yet  the  wound  being 
the  cause  of  the  gangrene  or  fever,  is  the  immediate  cause  of  the 
death,  causa  causati.  (g)  Thus,  it  was  resolved,  that  if  one  gives 
wounds  to  another,  who  neglects  the  cure  of  them,  or  is  disorderly, 
and  doth  not  keep  that  rule  which  a  person  wounded  should  do, 
yet  if  he  die  it  is  murder  or  manslaughter,  according  to  the  circum- 
stances; because  if  the  wounds  had  not  been,  the  man  had  not 
died ;  and,  therefore,  neglect  or  disorder  in  the  person  who  received 
the  wounds  shall  not  excuse  the  person  who  gave  them.  (A) 

If  a  man  be  sick  of  some  disease,  which,  by  the  course  of  nature,  Killing  a'per- 
miftht  possibly  end  his  life  in  half  a  year,  and  another  gives  him  a  ™n  labouring 

"       *  w  *c  *~  under  disease 

wound  or  hurt  which  hastens  his  death,  by  irritating  and  provoking 
the  disease  to  operate  more  violently  or  speedily,  this  is  murder  or 
other  homicide,  according  to  the  circumstances,  in  the  party  by 

doubt  of  this  position,  I  might  fortify  it  by  point,  as  the  indictment  was  holden  to  be 

referring  to  the  opinion  of  Lord  EHenbo-  defective,  in  not  having  stated  that  the 

rough,  in  Rex  t>.  Williamson. n  Supra,  p.  497.  prisoner  gave  the  deceased  a  mortal  wound, 
(c)  1  Hale.  432.  (  / )  1  Hawk.  P.  C.  c  31,  s.  9.    4  BUl 

(<f)  6  Geo.  4,c78,s.  17.    Ante,  105,  Com.    197.     1  East,  P.  C.  c  5,  s.  112, 

€t$eq.  p.  343,344. 

(«)  Rex  v.  Ladd,  1  Leach,  96.     1  East,  (<?)  1  Hale,  428. 

P.  C.  226.    The  judges  to  whom  the  case  (A)  Rew's  case,  Kel.  26. 

was   referred  gave  no  opinion  upon  the 
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whom  such  wound  or  hurt  was  given.  For  the  person  wounded  does 
not  die  simply  ex  visitations  Dei,  but  his  deatn  is  hastened  by  the 
hurt  which  he  received ;  and  it  shall  not  be  permitted  to  the  offender 
to  apportion  his  own  wrong.  (») 

Upon  an  indictment  for  manslaughter  it  appeared  that  the  death 
was  caused  by  a  blow  on  the  back  of  the  neck,  and  that  the  deceased 
was  not  at  the  time  in  a  good  state  of  health,  and  that  she  was  desired 
to  remain  in  a  hospital,  where  she  could  best  be  attended  to,  but 
would  not  Parke,  1J.,  said,  "  It  is  said,  that  the  deceased  was  in  a 
bad  state  of  health,  but  that  is  perfectly  immaterial ;  as  if  the  prisoner 
was  so  unfortunate  as  to  accelerate  her  death,  he  must  answer  for 
it"  (k)  So  upon  an  indictment  for  manslaughter  by  administering 
Morison's  pills,  it  appeared  that  they  were  administered  whilst  the 
deceased  was  ill  of  small-pox,  and  the  medical  witnesses  all  gave  it  as 
their  opinion  that  the  exhibition  of  Morison's  pills  in  such  doses 
must  have  aggravated  the  disease  under  which  the  deceased  laboured, 
and  have  accelerated  his  death ;  and  one  of  them  said,  that  the 
deceased  died  of  small-pox  heightened  by  the  treatment  he  had  re- 
ceived. It  was  objected,  that  the  indictment  was  not  supported  by 
the  evidence,  which  only  proved  that  the  deceased  died  of  a  natural 
disorder,  accelerated  by  improper  treatment  It  might  be  conceded, 
for  the  sake  of  argument,  that  if  the  indictment  had  so  stated  the  case, 
it  might  have  been  sufficient ;  but  the  indictment  made  quite  a  dif- 
ferent charge,  viz.,  that  the  party  died  wholly  and  solely  of  a  mortal 
sickness  caused  by  the  medicine  and  the  improper  treatment  Lord 
Lyndhurst,  C.  B.,  "  It  is  true  the  witnesses  do  not  say  whether  the 
deceased  would,  in  their  opinion,  have  died  of  the  small-pox  if  the 

Sills  had  not  been  administered;  but  they  all  agree  in  this,  that  his 
eath  was  accelerated  by  the  pills.  Now,  their  evidence  being  trans- 
lated, comes  to  this,  that  the  party  died  on  the  day  when  he  did  die, 
viz.,  on  the  27th  of  June,  by  reason  of  taking  the  pills.  At  present, 
therefore,  it  appears  to  me  that  the  indictment  is  good."  And,  in  sum- 
ming up,  the  very  learned  Chief  Baron  adhered  to  the  opinion  he 
had  already  expressed  on  the  argument,  and  left  it  to  the  jury  to  say, 
"  whether  the  death  of  the  deceased  had  been  occasioned  or  accele- 
rated by  the  medicines  administered  by  the  prisoner."  (J) 

So  where  a  husband  was  indicted  for  the  manslaughter  of  his  wife 
by  accelerating  her  death  by  blows,  and  it  appeared  that  she  was  at 
the  time  in  so  bad  a  state  of  health  that  she  could  not  possibly  have 
lived  more  than  a  month  or  six  weeks  under  any  circumstances; 
Coleridge,  J.,  told  the  jury  that  if  a  person  inflicted  an  injury  upon  a 
person  labouring  under  a  mortal  disease,  which  caused  that  person  to 
die  sooner  than  he  otherwise  would  have  done,  he  was  liable  to  be 


(t)  1  Hale,  428.  Lord  Hale  says,  that 
thus  he  had  beard  that  learned  and  wise 
Judge,  Justice  Rolle,  frequently  direct 
See  Johnson's  case,  1  Lewin,  164,  where  on 
an  indictment  for  manslaughter  in  causing 
a  death  by  a  blow  on  the  stomach,  on  a 
surgeon  stating  that  a  blow  on  the  stomach 
in  this  state  of  things,  arising  from  passion 
and  intoxication,  was  calculated  to  occasion 
death,  but  not  so  if  the  party  was  sober. 
Hullock,  B.,  is  said  to  have  directed  an 
acquittal,  saying,  "that  where  the  death 
was  occasioned  partly  by  a  blow,  and  partly 


by  a  predisposing  circumstance,  it  was  im- 
possible so  to  apportion  the  operations  of 
the  several  causes  as  to  be  able  to  say  with 
certainty  that  the  death  was  immediately 
occasioned  by  any  one  of  them  in  particu- 
lar." This  ruling  is  questioned  in  Roscoe 
Cr.  Evid.  647,  and  as  it  should  seem  with 
very  good  reason,  as  it  is  contrary  to  the 
other  authorities  upon  this  point.  C.  S.  6. 

(k)  Rex  v.  Martin,  5  C.  &  P.  128, 
Parke,  B. 

(/)  Rex  v.  Webb,  1  M.  &  Rob.  405. 
2  Lew.  196.    Verdict,  guilty. 
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found  guilty  of  manslaughter,  and  the  question  for  them  was,  whether 
the  death  of  the  wife  was  caused  by  the  disease  under  which  she 
was  labouring,  or  whether  it  was  hastened  by  the  ill  usage  of  the 
prisoner,  (m) 

It  will  not  be  necessary  to  specify  the  particular  instances  of  ^oaJ^geB 
the  more  gross  kinds  of  wilful  murder  in  which  the  malignity  of  poJ^nw.'- 
the  heart,  the  malice  prepense  which  has  been  already  described, 
is  apparent.  It  may,  however,  be  remarked,  that  of  all  species  of 
deaths,  that  by  poison  has  been  considered  as  the  most  detestable, 
because  it  can,  of  all  others,  be  least  prevented  by  manhood  or 
forethought  It  is  a  deliberate  act,  necessarily  implying  malice, 
however  great  the  provocation  may  have  been ;  (n)  and  on  account 
of  its  singular  enormity  was  made  treason  by  the  22  Hen.  8,  c.  9, 
and  punishable  by  a  lingering  kind  of  death ;  but  this  statute  was 
repealed  by  the  1  Edw.  6,  c.  12,  ss.  10  &  13.  (o)  By  a  late  statute 
administering  poison  with  intent  to  murder,  though  no  death  should 
ensue,  is  made  a  capital  offence,  which  will  be  more  particularly 
mentioned  in  its  proper  place,  (y) 

Self-murder  may  r>e  mentioned  as  a  peculiar  instance  of  malice  Feb  de  #«. 
directed  to  the  destruction  of  a  man's  own  life,  by  inducing  him 
deliberately  to  put  an  end  to  his  existence,  or  to  commit  some 
unlawful  malicious  act,  the  consequence  of  which  is  his  own 
death,  (r)  It  has  been  already  stated,  that  a  person  killing  ano- 
ther, upon  his  desire  or  command,  is  guilty  of  murder;  (*)  but  in 
this  case  the  person  killed  is  not  looked  upon  as  a  felo  de  se,  inas- 
much as  his  assent,  being  against  the  laws  of  God  and  man,  was 
void,  (t)  But  where  two  persons  agree  to  die  together,  and  one  of 
them,  at  the  persuasion  of  the  other,  buys  poison  and  mixes  it  in 
a  potion,  and  both  drink  of  it,  and  he  who  bought  and  made  the 
potion  survives  by  using  proper  remedies,  and  the  other  dies ;  it 
is  said  to  be  the  better  opinion,  that  he  who  dies  shall  be  adjudged 
a  felo  de  se,  because  all  that  happened  was  originally  owing  to  his 


(m)  Reg.  v.  Fletcher,  Gloucester  Spr. 
1841.  The  jury  acquitted;  the 
evidence  of  the  surgeon  leaving  it  doubt- 
ful whether  the  death  did  not  arise  purely 
from  natural  causes.  The  first  and  se- 
cond counts  of  this  indictment  were  in  the 
ordinary  form  where  the  death  has  been 
caused  by  blows;  the  third  alleged  that 
8.  F.  was  ill  of  a  certain  mortal  disease, 
whereof  according  to  the  course  of  nature 
she,  after  a  long  space  of  time  fto  wit)  after 
the  space  of  four  months,  woulu  have  died  ; 
that  the  prisoner  assaulted  and  beat,  6tc, 
(in  the  usual  form)  S.  F.  so  being  sick 
and  ill  as  aforesaid,  giving  ber  divers 
mortal  strokes  and  bruises,  and  which  said 
mortal  strokes  and  bruises  did  then  and 
there  greatly  hasten  and  accelerate  the 
death  of  S.  F.,  of  the  same  disease  whereof 
she  was  then  and  there  sick  and  ill  as 
aforesaid,  by  then  and  there  irritating, 
causing,  and  provoking  the  said  disease  to 
operate  more  violently  and  speedily  than 
the  same  would  otherwise  have  done  ;  of 
which  said  mortal  disease,  so  irritated  and 

S  revoked  as  aforesaid,  S.  F.  did  languish, 
:c.  (in  the  usual  form),  on  which  said  day 
8.  F.,  of  the  said  mortal  disease,  so  irritated 
and  provoked  as  aforesaid,  did  die,  otc.  No 


objection  was  made  to  this  count,  which  was 
framed  on  1  Hale,  428.  See  ante,  note  (a). 
C.  S.  G. 

(*)  1  East,  P.  C.  c.  fi,  s.  12,  p.  225, 
s.  30,  p.  251.  4  Bl.  Com.  200.  1  Hale, 
455. 

(o)  The  true  grounds  of  this  statute  of 
Edw.  6,  which  was  repealed  by  the  9  Geo.  4, 
c.  31,  have  been  much  discussed,  and 
different  opinions  have  been  expressed  on 
the  subject  by  many  great  lawyers.  See 
the  opinions  of  Lord  Coke,  11  Co.  32  a.  ; 
Kelyng,  C.  J.  Kel.  32 ;  Lord  Holt,  Kel. 
125;  and  Mr.  Just.  Fost.  68,  69.  Mr. 
Justice  Foster  considered  the  enactments 
of  the  statute  to  be  not  in  affirmance  of  the 
common  law,  but  by  way  of  revival  of  it ; 
to  this  solution  of  the  difficulty  Mr.  Bar- 
rington  has  made  some  objections,  (Obs.on 
the  Stat.  524)  which  have  been  observed 
upon  by  the  editor  of  Mr.  Just.  Foster's 
work,  in  his  Preface  to  the  second  edition. 

(q)  I  Vict  c.  85,  s.  2,  poet,  Chap.  x. 

(r)  4  Bla.  Com.  189.  The  4  Geo.  4, 
c.  52,  regulates  the  mode  of  interment  ot 
the  remains  of  persons  found  feb  de  $e. 

(e)  Ante,  p.  485. 

(«)  1  Hawk.  P.  C.  c  27,  s.  6. 
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own  wicked  purpose,  and  the  other  only  put  it  in  his  power  to 
execute  it  in  that  particular  manner.  («)  Upon  a  principle  which 
will  presently  be  mentioned  more  fully,  if  a  man,  attempting  to 
kill  another,  miss  his  blow  and  kill  himself,  (v)  or  intending  to 
shoot  at  another,  mortally  wound  himself  by  the  bursting  of  the 
gun,  (tv)  he  is  felo  de  se  ;  his  own  death  being  the  consequence  of 
an  unlawful  malicious  act  towards  another.  It  has  also  been  said, 
that  if  A.  strike  B.  to  the  ground,  and  B.  draw  a  knife  and  hold 
it  up  for  his  own  defence,  and  A.  in  haste  falling  upon  B.  to  kill 
him,  fall  upon  the  knife  and  be  thereby  killed,  A.  is  felo  de  se  ;  (x) 
but  this  has  been  doubted,  (y)  A  husband  and  wife  being  in  ex- 
treme poverty  and  great  distress  of  mind,  the  husband  said,  "  I  am 
weary  of  life,  and  wfll  destroy  myself,"  upon  which  the  wife  replied, 
"  If  you  do  I  will  too."  The  man  bought  some  poison,  mixed  it 
with  some  drink,  and  they  both  partook  of  it  The  husband  died, 
but  the  wife,  by  drinking  salad  oil,  which  caused  sickness,  recovered, 
and  was  tried  for  the  murder  of  her  husband,  and  acquitted,  but 
solely  on  the  ground  that,  being  the  wife  of  the  deceased,  she  was 
under  his  controul ;  and  inasmuch  as  the  proposal  to  commit  suicide 
had  been  first  suggested  by  him,  it  was  considered  that  she  was  not  a 
free  agent,  and  therefore  tne  jury,  under  the  direction  of  the  judge 
who  tried  the  case,  pronounced  a  verdict  of  not  guilty,  (a) 

The  prisoner  was  indicted  for  the  murder  of  a  woman  by  drowning 

her.     It  appeared  that  the  prisoner  had  cohabited  with  the  deceased 

murder  himself,  for  several  months  previous  to  her  death,  and  she  was  with  child  by 
and  is  present  jjjm .  ^y  were  {n  a  state  of  extreme  distress  :  and  being  unable  to 
pay  for  their  lodgings,  they  quitted  them  in  the  evening  of  the  night 
on  which  the  deceased  was  drowned,  and  had  no  place  of  shelter. 
They  passed  the  evening  together  at  the  theatre,  and  afterwards  went 
to  Westminster  Bridge  to  drown  themselves  in  the  Thames ;  they  got 
into  a  boat,  and  from  that  into  another  boat,  the  water  where  the  first 
boat  was  moored  not  being  of  sufficient  depth  to  drown  them.  They 
themsSwi  talked  together  for  some  time  in  the  boat  into  which  they  had  got, 
together,  and  the  prisoner  standing  with  his  foot  on  the  edge  of  the  boat,  and 
one  does  so  the  woman  leaning  upon  him.  The  prisoner  tnen  found  himself 
fidlsin the**  *n  ^e  water>  but  whether  by  actual  throwing  of  himself  in,  or  by 
attempt  upon  accident,  did  not  appear.  He  struggled  to  get  back  into  the 
himself,  he  is  a  boat  again,  and   then  found  that   the  woman  was  gone;  he  then 


If  a  man  en- 
courages 
another  to 


abetting  him 
while  he  does 
so,  such  man 
is  guilty  of 
murder  as  a 
principal. 

If  two  encou- 
rage each 
oth< 


principal  in 
the  murder 
of  the  other. 


endeavoured  to  save  her,  but  could  not  get  to  her,  and  she  was 
drowned.  In  his  statement  before  the  magistrate  he  said  that  he 
intended  to  drown  himself,  but  dissuaded  tne  woman  from  follow- 
ing his  example.  The  learned  judge  told  the  jury  that  if  they 
believed  that  the  prisoner  only  intended  to  drown  himself,  and  not 
that  the  woman  should  die  with  him,  they  should  acquit  the  pri- 
soner; but   that   if  both   went   to   the  water  for   the  purpose  of 


(«)  1  Hawk.  P.  C.  c  27,  s.  6.  Keilw. 
136.    Moor,  754. 

0)  1  Hale,  412. 

iw)  1  Hawk.  P.C.C  27,  s.  4. 

far)  3  Inst  54.     Dalt.  c.  144. 

(v)  See  1  Hale,  412,  who  considers  that 
in  this  case  B.  is  not  guilty  at  all  of  the 
death  of  A.,  not  even  m  defendendo,  as  he 
did  not  strike,  only  held  up  the  knife  ;  and 
that  A.  is  not  a  fdo  d$  se,  but  that  it  is 
homicide  by  misadventure.  In  Hawk. 
P.  C.  c.  27,  s.  5,  it  seems  to  be  considered 


that  B.  should  be  adjudged  to  kill  A.  m 
defendendo. 

(*)  Anonymous  case,  as  stated  by  Patteson, 
J.,  in  Reg.  *.  Alison,  8  C.  &  P.  418.  The 
case  is  reported  in  Moor,  754.  Quart, 
whether  they  were  husband  and  wife ;  the 
report  begins,  "  home  et  sefeme  ayant  long* 
tempi  vive  incontinent  ensemble**  And  it 
states  that  a  special  verdict  was  found,  but 
does  not  state  the  decision.  See  mv  note, 
ante,  p.  18,  as  to  the  decision  in  this  case. 

c.  s.  o. 
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drowning  themselves  together,  each  encouraged  the  other  in  the 
commission  of  a  felonious  act,  and  the  survivor  was  guilty  of 
murder.  He  also  told  the  jury,  that  although  the  indictment 
charged  the  prisoner  with  throwing  the  deceased  into  the  water, 
yet  if  he  were  present  at  the  time  she  threw  herself  in,  and  con- 
sented to  her  doing  it,  the  act  of  throwing  was  to  be  considered 
as  the  act  of  both,  and  so  the  case  was  reacned  by  the  indictment* 
The  jury  stated  that  they  were  of  opinion  that  both  the  prisoner 
and  the  deceased  went  to  the  water  for  the  purpose  of  drowning 
themselves,  and  the  prisoner  was  convicted.  But  the  learned 
judge  thought  it  right  to  submit  his  direction  to  the  considera- 
tion of  the  judges.  After  considering  the  case,  the  judges  were 
clear  that  if  the  deceased  threw  herself  into  the  water  by  the  en- 
couragement of  the  prisoner,  and  because  she  thought  he  had  set 
her  the  example  in  pursuance  of  their  previous  agreement,  he  was 
a  principal  in  the  second  degree,  and  was  guilty  of  murder ;  but  as 
it  was  doubtful  whether  the  deceased  did  not  fall  in  by  accident, 
it  was  not  murder  in  either  of  them,  and  the  prisoner  was  recom- 
mended for  a  pardon,  (a)  So  where  upon  an  indictment  for  the 
murder  of  a  woman,  it  appeared  that  the  prisoner  and  the  deceased, 
who  passed  as  husband  and  wife,  being  in  very  great  distress,  both 
agreed  to  take  poison,  and  each  took  a  quantity  of  laudanum,  in 
the  presence  of  the  other,  and  both  lay  down  on  the  same  bed 
together,  wishing  to  die  in  each  other's  arms,  and  the  woman 
died,  but  the  prisoner  recovered ;  Patteson,  J.,  told  the  jury  that, 
"  supposing  the  parties  in  this  case  mutually  agreed  to  commit  sui- 
cide, and  one  only  accomplished  that  object,  the  survrqpr  will  be 
guilty  of  murder  m  point  of  law.  It  may  be  said  that  they  were 
both  under  the  influence  of  what  is  called  '  temporary  insanity,' 
and  a  practice  has  of  late  years  been  pursued  by  coroners'  juries  of 
finding  verdicts  to  that  effect  in  cases  which  do  not  at  all  justify  such 
a  conclusion.  As  a  lawyer  I  am  bound  to  say  that  such  verdicts 
are  wholly  unwarranted  by  the  law  of  this  country."  (b) 

A  person  cannot  be  tried,  as  an  accessory  before  the  fact,  for  Accessory  to 
inciting  another  to  commit  suicide,  if  that  person  do  commit  suicide,  roicide. 
for  the  7  Geo.  4,  c  64,  s.  9,  only  extends  to  such  persons  as  were 
previously  liable  to  be  tried  either  with  or  after  the  principal,  and 
an  accessory  before  the  fact  to  suicide  was  not  triable  at  common 
law.  (c) 

In  order  to  make  an  abettor  to  a  murder  or  manslaughter  prin-  Of  skiers  and 
cipal  in  the  felony,  he  must  be  present  aiding  and  abetting  the  fact  ft^MAettM^ 
committed.     The  presence,  however,  need  not  always  be  an  actual  mast  be  present 
standing  by  within  sight  or  hearing  of  the  fact ;  for  there  may  be  **  the  com. 
a  constructive  presence,  as  when  one  commits  a  murder  and  another  ^m  n  of  the 
keeps  watch  or  guard  at  some  convenient  distance,  (d)    But  a  per- 
son may  be  present,  and  if  not  aiding  and  abetting,  be  neither 
principal  nor  accessory :  as,  if  A.  happen  to  be  present  at  a  murder 
and  take  no  part  in  it,  nor  endeavour  to  prevent  it,  or  to  apprehend 
the  murderer,  this  strange  behaviour,  though  highly  criminal,  will  not 
of  itself  render  him  either  principal  or  accessory,  (e) 

(a)  Rex  c.  Dyson,  M.  T.  1823.    Rubs.  356.     Reg.  v.  Leddington,  9  C.  &  P.  79, 
&  Ry.  523.  Alderson,  B.,  ante,  p.  40. 

(b)  Reg.  v.  Alison,  8  C.  &  P.  418,  Pat-  (<Q  1  Hale,  615.    FosL  550.    4  Bla. 
teson,  J.  Com.  34.     See  ante,  27. 

(e)  Rex  v.  Russell,  R.  &  M.  C.  C.  R.  («)  Fort.  350.     1  Hale,  439. 
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If  several  persons  are  present  at  the  death  of  a  man,  they  may 
be  guilty  of  different  degrees  of  homicide,  as  one  of  murder  and 
another  of  manslaughter;  for  if  there  be  no  malice  in  the  party 
striking,  but  malice  in  an  abettor,  it  will  be  murder  in  the  latter, 
though  only  manslaughter  in  the  former.  (/)  So  if  A.  assault  B. 
of  malice  and  they  fight,  and  A-'s  servant  come  in  aid  of  his  master, 
and  B.  be  killed,  A.  is  guilty  of  murder ;  but  the  servant,  if  he 
knew  not  of  A.'s  malice,  is  guilty  of  manslaughter  only,  (g)    Several 

Sersons  conspired  to  kill  Dr.  Ealis,  and  they  set  upon  him  accord- 
ingly, when  Salisbury,  who  was  a  servant  to  one  of  them,  seeing 
the  affray  and  fighting  on  both  sides,  joined  with  his  master,  but 
knew  nothing  of  his  master's  design.  A  servant  of  Dr.  Ellis,  who 
supported  his  master,  was  killed.  The  Court  told  the  jury  that 
mahce  against  Dr.  Ellis  would  make  it  murder  in  all  those  whom 
that  mahce  affected,  as  the  malice  against  Dr.  Ellis  would  imply 
malice  against  all  who  opposed  the  design  against  Dr.  Ellis :  but,  as 
to  Salisbury,  if  he  had  no  malice,  but  took  part  suddenly  with 
those  who  had,  without  knowing  of  the  design  against  Dr.  Ellis,  it 
was  only  manslaughter  in  him.  The  jury  found  Salisbury  guilty 
of  manslaughter  and  three  others  of  murder,  and  the  three  were 
executed,  (h) 

It  has  been  decided  that  if  the  person  charged  as  principal  be 
acquitted,  a  conviction  of  another  charged  in  the  indictment  as 
present  aiding  and  abetting  him  in  the  murder,  is  good:  for  (by 
Holt,  C.  J.)  "  though  the  indictment  be  against  the  prisoner  for 
aiding,  assisting,  and  abetting  A.,  who  was  acquitted,  yet  the  in- 
dictment a/id  trial  of  this  prisoner  is  well  enough,  for  all  are  principals, 
and  it  is  not  material  who  actually  did  the  murder."  (t)  And 
though  anciently  the  person  who  gave  the  fatal  stroke  was  considered 
as  the  principal,  and  those  who  were  present  aiding  and  assisting, 
only  as  accessories ;  yet  it  has  long  been  settled  that  all  who  are 
present  aiding  and  assisting  are  equally  principals  with  him  who 
gave  the  stroke  whereof  the  party  died,  though  they  are  called 
principals  in  the  second  degree.  (J)  So  that  if  A.  be  indicted  for 
murder,  or  manslaughter,  and  C.  and  D.  for  being  present  aiding 
and  assisting  A.,  and  A.  appears  not,  .but  C.  and  D.  appear,  they 
shall  be  arraigned ;  and  if  convicted  shall  receive  judgment,  though 
A.  neither  appear  nor  be  outlawed,  (k)  And  if  A.  be  indicted  as 
having  given  the  mortal  stroke,  and  B.  and  C.  as  present,  aiding 
and  assisting,  and  upon  the  evidence  it  appears  that  B.  gave  the 
stroke,  and  A.  and  C.  were  only  aiding  and  assisting,  it  maintains 
the  indictment,  and  judgment  shall  be  given  against  them  all ;  for 
it  is  only  a  circumstantial  variance,  and  in  law  it  is  the  stroke  of  all 
that  where  present  aiding  and  abetting.  (I) 


(/)  1  East,  P.  C.  c.  5,8.  121,  p.  360. 

(g)  1  Hale,  446.     Ante,  484. 

(A)  Rex  r.  Salisbury  and  others,  Plowd. 
97. 

(t)  Rex  9.  Wallis  and  others,  Salt  334. 
This  point  was  doubted  of  by  some  of  the 
Judges  in  Taylor  and  Shaw's  case,  1  Leach, 
360.  1  East,  P.  G.  c  5,  s.  12],  p.  351  ; 
but  a  majority  of  them  thought  the  convic- 
tion proper.  No  express  determination, 
however,  was  made  in  the  last  case,  as  it 


was  thought  by  the  Judge  who  tried  the 
prisoner  a  proper  case  for  a  pardon  on  the 
special  circumstances. 

O*  )  1  Hale,  437.    Plow.  Com.  100,  o. 

(A)  1  Hale,  437.  Plow.  Com.  97, 100. 
Gythin's  case. 

(/)  1  Hale,  438.  Plow.  Com.  98,  a. 
9  Co.  67,  b.  Hex  v.  Mackally,  1  East, 
P.  C.  c.  5,  s.  121,  p.  350.  Turner's  case, 
1  Lew.  177,  Parke,  B. 
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Where  a  count  charged  Thorn  with  murder,  and  Tyler  and  Price 
with  being  present  aiding  and  abetting  in  the  commission  of  the 
murder,  and  it  appeared  that  Thorn  was  insane  at  the  time  of  com- 
mitting the  murder,  it  was  held  that  Tyler  and  Price  could  not  be 
convicted  on  this  count  Cm)  Where  a  count  charged  Tyler  and 
Price  as  principals  in  the  first  degree  with  a  murder,  and  it  appeared 
that  Thorn,  an  insane  person,  collected  a  number  of  persons  together, 
who  armed  themselves,  having  a  common  purpose  of  resisting  the 
lawfully  constituted  authorities,  Thorn  having  declared  that  he  would 
cut  down  any  constables  who  came  against  him,  and  a  constable 
having  come  with  his  assistants,  and  a  warrant  to  apprehend  Thorn, 
Thom,  in  the  presence  of  Tyler  and  Price,  who  were  two  of 
his  party,  shot  one  of  the  assistants;  it  was  held  that  the  prisoners 
were  guilty  of  murder  as  principals  in  the  first  degree,  and  that  it 
was  no  ground  of  defence  that  Thorn  and  his  party  had  no  distinct 
or  particular  object  in  view  when  they  assembled  together  and  armed 
themselves,  because,  if  their  object  was  to  resist  all  opposers  in  the 
commission  of  any  breach  of  the  peace,  and  for  that  purpose  the 
parties  assembled  together  and  armed  themselves  witn  dangerous 
weapons,  however  blank  the  mind  of  Thom  might  be  as  to  any 
ulterior  purpose,  and  however  the  minds  of  the  prisoners  might  be 
unconscious  of  any  particular  object,  still  if  they  contemplated  a 
resistance  to  the  lawfully  constituted  authorities  of  the  country,  in 
case  any  should  come  against  them  while  they  were  so  banded  to- 
gether, there  would  be  a  common  purpose,  and  they  would  be 
answerable  for  anything  which  they  did  in  the  execution  of  it  (n) 

He  that  counsels,  commands,  or  directs,  the  killing  of , any  per-  Of  accessories 
son,  and  is  himself  absent  at  the  time  of  the  fact  being  done,  is  an  before  the  fact. 
accessory  to  murder  before  the  fact  (o)  And  though  the  crime  be 
done  by  the  intervention  of  a  third  person,  he  that  procures  it  to  be 
committed  is  an  accessory  before  the  fact ;  so  that  if  A.  bid  his 
servant  to  hire  somebody,  no  matter  whom,  to  murder  B.  and  furnish 
him  with  money  for  that  purpose,  and  the  servant  procure  C,  a  per- 
son whom  A.  never  saw  or  heard  of,  to  do  it,  A.  is  an  accessory  be- 
fore the  fact  (p) 

If  A.  advise  B.  to  kill  another,  and  B.  does  it  in  the  absence  of 
A.,  in  such  case  B.  is  principal,  and  A.  is  accessory  in  the  mur- 
der. And  this  holds,  even  though  the  party  killed  be  not  in  return 
naturd  at  the  time  of  the  advice  given ;  so  that  if  a  man  advise  a 
woman  to  kill  her  child  as  soon  as  it  shall  be  born,  and  she  kills  it 
when  born  in  pursuance  of  such  advice,  he  is  an  accessory  to  the 
murder,  (q) 

It  is  a  rule,  that  he  who  in  any  wise  commands  or  counsels  Cyeiwhere 
another  to  commit  an  unlawful  act,  is  accessory  to  all  that  ensues  &*  direct  and 
upon  that  unlawful  act     Thus,   if  A.  commands    B.  to  beat  C,  immediate 
and  B.  beat  him  so  that  he  dies,  A.  being  absent,  B.  is  guilty  of  •ffect  of  *be 
murder  as  principal,  and  A.  as  accessory ;  the  crime  having  been  TOum^ofthe 
committed  in  the  execution  of  a  command  which  naturally  tended  accessory. 
to  endanger  the  life  of  another,  (r)    And  a  fortiori,  therefore,  if 

(m)  Reg.  v.  Tyler,  8  C.  &  P.  616,  Lotd  (g)  1  Hale,  617.    2  Hawk.  P.  C.  c.  28, 

Denman,  C.  J.  Sed  quart.  fl.  18.     4  Bla.  Com.  37.    Dy.  185. 

(»)  Reg.  v.  Tyler,  ibid.  (r)  1  Hale,  435.    2  Hawk.  P.  C.  c.  29, 

(©)  1  Hale,  435.  s.  18.    4  Blac  Com.  37. 
(p)  Fost.  125. 
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9  Geo.  3,  c.  31, 
s.  3.  Punish- 
ment of  prin- 


a  man  command  another  to  rob  any  person,  and  he  in  robbing 
him  kill  him,  the  person  giving  such  command  is  as  much  an  ac- 
cessory to  the  murder,  as  to  the  robbery  which  was  directly  com- 
manded :  and  it  is  also  said,  that  if  one  command  a  man  to  rob 
another,  and  he  kill  him  in  the  attempt  but  do  not  rob  him,  the 
person  giving  such  command  is  guilty  of  [the  murder,  because  it 
was  the  direct  and  immediate  effect  of  an  act  done  in  execution 
of  a  command  to  commit  a  felony.  (*) 

But  if  the  crime  committed  be  not  the  direct  and  immediate 
effect  of  the  act  done  in  pursuance  of  the  command,  or  if  the  act 
done  varies  in  substance  from  that  which  was  commanded,  the 
party  giving  the  command  cannot  be  deemed  an  accessory  to  the 
crime.  Thus,  if  A.  persuade  B.  to  poison  C,  and  B.  accordingly 
give  poison  to  C,  who  eats  part  of  it,  and  gives  the  rest  to  D., 
who  is  killed  by  it,  A.  is  guilty  of  a  great  misdemeanor  only  in 
respect  of  D.,  but  is  not  an  accessory  to  his  murder :  because  it 
was  not  the  direct  and  immediate  effect  of  the  act  done  in  pur- 
suance of  the  command,  (t)  And  if  A.  counsel  or  command  B. 
to  beat  C.  with  a  small  wand  or  rod,  which  would  not  in  all 
human  reason  cause  death,  and  B.  beat  C.  with  a  neat  club,  or 
wound  him  with  a  sword,  whereof  he  dies,  it  seems  that  A.  is  not 
accessory ;  because  there  was  no  command  of  death,  nor  of  any 
thing  that  could  probably  cause  death ;  and  B.  departed  from  the 
command  in  substance,  and  not  in  circumstance,  (u)  But  if  the 
crime  committed  be  the  same  in  substance  with  that  which  was 
commanded,  and  vary  only  in  some  circumstantial  matters;  as 
where  a  man  advises  another  to  kill  a  person  in  the  night,  and  he 
kills  him  in  the  day ;  or  to  kill  him  in  the  fields,  and  he  kills  him 
in  the  town ;  or  to  poison  him,  and  he  stabs  or  shoots  him ;  the 
person  giving  such  command  is  still  accessory  to  the  murder;  for 
the  substance  of  the  thing  commanded  was  the  death  of  the  party 
killed,  and  the  manner  of  its  execution  is  a  mere  collateral  cir- 
cumstance, (v) 

An  accessory  after  the  fact,  in  murder,  as  in  any  other  felony, 
may  be  where  a  person,  knowing  a  murder  to  have  been  com- 
mitted, receives,  relieves,  comforts,  or  assists  the  offender;  as  to 
which  kind  of  accessory  some  points  are  noticed  in  a  former  chap- 
ter, (w)  And  the  question  for  the  jury  in  such  a  case  is,  whether 
such  person,  knowing  the  offence  had  been  committed,  was  either 
assisting  the  murderer  to  conceal  the  death,  or  in  any  way  enabling 
him  to  evade  the  pursuit  of  justice,  (x)  It  may  be'  here  observed, 
however,  that  if  one  wounds  another  mortally,  and  after  the  wound 
given,  but  before  death  ensues,  a  person  assists  or  receives  the  delin- 
quent, this  does  not  make  such  person  accessory  to  the  homicide; 
for  till  death  ensues  there  is  no  felony  committed,  (y) 

By  the  9  Geo.  4,  c.  31,  s.  3,  every  person  convicted  of  murder,  or 
of  being  an  accessory  before  the  fact  to  murder,  shall  suffer  death  as 
a  felon :  and  every  accessory  after  the  fact  to  murder  shall  be  liable, 


(t)  2  Hawk.  P.  C.  c.  29,  s.  18. 

(t)  Id.  ibid.  Std  quart  e{  vide  Reg.  v. 
Michael,  2  M.  C.  C.  R.  120,  pott,  and 
1  Hale,  431. 

(«)  1  Hale,  436. 

(c)  2  Hawk.  P.  C.  c.  29,  s.  20.  4  Blac. 
Com.  37. 


(w)  i4*fe,36. 

(*)  Rex  v.  Oreenacre,  8  C   &  P.  35, 
Tindal,  C.  J.,  Coleridge  and  Coltman,  Js. 

(y)  4  Blac  Com.  38.  2  Hawk.  P.  C. 
c.  29,  s.  35.  But  it  should  seem  that  he  is 
accessory  to  the  maliciously 
C.  S.  G. 
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at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  cipals  and 
life,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  accessories  in 
gaol  or  house  of  correction,  for  any  term  not  exceeding  four  years."  (a)  m 

By  sec.  2,  "  every  offence,  which  before  the  commencement  of  Petit  treason 
this  act  would  have  amounted  to  petit  treason,  shall  be  deemed  to  to  be  treated  as 
be  murder  only,  and  no  greater  offence ;  and  all  persons  guilty  in  m     *' 
respect  thereof,  whether  as  principals  or  as  accessories,  shall  be  dealt 
with,  indicted,  tried,  and  punished  as  principals  and  accessories  in 
murder."  (*) 

It  has  been  before  submitted,  that  a  statement  of  the  several 
instances  of  gross  and  direct  wilful  murder  cannot  be  thought 
necessary.  But  there  are  a  variety  of  cases  of  a  less  decided  cha- 
racter, and  some  upon  which  doubts  have  arisen,  which  may 
properly  be  here  considered.  An  apt  arrangement  of  them  is  a 
matter  of  some  difficulty;  but  the  following  order  seems  to  be 
appropriate :  I.  Cases  of  provocation.  IL  Cases  of  mutual  com- 
bat IIL  Cases  of  resistance  to  officers  of  justice,  to  persons 
acting  in  their  aid,  and  to  private  persons  lawfully  interfering  to 
apprehend  felons,  or  to  prevent  a  breach  of  the  peace.  IV.  Cases 
where  the  killing  takes  place  in  the  prosecution  of  some  other 
criminal,  unlawful,  or  wanton  act  V.  Cases  where  the  killing 
takes  place  in  consequence  of  some  lawful  act  being  criminally  or 
improperly  performed,  or  of  some  act  performed  without  lawful 
authority. 


SECT.  L 


Cases  of  Provocation. 

As  the  indulgence  which  is  shewn  by  the  law  in  some  cases  to 
the  first  transport  of  passion  is  a  condescension  to  the  frailty  of 
the  human  frame,  to  the  furor  brevis,  which,  while  the  frenzy 
lasts,  renders  a  man  deaf  to  the  voice  of  reason ;  so  the  provoca- 
tion which  is  allowed  to  extenuate  in  the  case  of  homicide  must 


(a)  The  10  Geo.  4,  c.  34,  s.  3  &  4,  are 
word  for  word  the  same  as  to  the  punish- 
ment of  petit  treason  and  murder  m  Ire- 
land, as  the  9  Geo.  4,  c.  31,  s.  2  &  3. 

(?)  Petit  Treason  was  a  breach  of  the  lower 
allegiance  of  private  and  domestic  faith ; 
and  considered  as  proceeding  from  the  same 
principle  of  treachery  in  private  life  as 
would  have  led  the  person  harbouring  it  to 
have  conspired  in  public  against  his  liege 
lord  and  sovereign.  At  common  law  the 
instances  of  this  kind  of  crime  were 
somewhat  numerous  and  involved  in  some 
uncertainty,  1  Hale,  376;  but,  by  the 
25  Edw.  3,  st.  5,  c  2,  they  were  re- 
duced to  the  following  cases, — 1.  Where 
a  servant  killed  his  master.  2.  Where  a 
wife  killed  her  husband.  3.  Where  an 
ecclesiastical  person,  secular  or  regular, 
killed  his  superior,  to  whom  he  owed  faith 
and  obedience.  The  principles  relating  to 
wilful  murder  were  also  applicable  to  the 

VOL.  L 


crime  of  petit  treason,  which,  though  it 
appears  to  have  been  sometimes  regarded 
differently,  [by  unwary  people,  as  Mr.  J. 
Foster  says,  rest  323]  was  substantially 
the  same  offence  as  murder,  differing  only 
in  degree.  [Fost.  323,  327,  336.  4  Blac. 
Com.  203.]  It  was  murder  aggravated  by 
the  circumstance  of  the  allegiance,  however 
low,  which  the  murderer  owed  to  the  de- 
ceased ;  and  in  consequence  of  that  circum- 
stance of  aggravation,  and  of  that  alone, 
the  judgment  upon  a  conviction  was  more 
grievous  m  one  case  than  in  the  other  ; 
though  in  common  practice  no  material  dif- 
ference was  made  in  the  manner  of  the 
execution.  As  the  offence  of  petit  trea- 
son is  now  rendered  the  same  as  murder, 
the  course  is  always  to  indict  for  murder,  and 
it  has  therefore  been  thought  unnecessary 
to  reprint  the  Chapter  on  Petit  Treason, 
which  was  in  the  former  editions.  C.  S.  G. 

L   L 


514 


Of  Murder. 


[book  III. 


Words,  ges- 
tures, &c. 


If  without 
adequate  pro- 


be something  which  a  man  is  conscious  of,  which  he  feels  and 
resents  at  the  instant  the  fact  which  he  would  extenuate  is  com- 
mitted, (a)  All  the  circumstances  of  the  case  must  lead  to  the 
conclusion,  that  the  act  done,  though  intentional  of  death  or  great 
bodily  harm,  was  not  the  result  of  a  cool  deliberate  judgment  and 
previous  malignity  of  heart,  but  solely  imputable  to  human  infir- 
mity, (b)  For  there  are  many  trivial,  and  some  considerable, 
provocations,  which  are  not  permitted  to  extenuate  an  act  of  homi- 
cide, or  rebut  the  conclusion  of  malice,  to  which  the  other  circum- 
stances of  the  case  majtlead. 

No  breach  of  a  man's  word  or  promise ;  no  trespass,  either  to 
lands  or  goods;  no  affront  by  bare  words  or  gestures,  however 
false  and  malicious,  and  aggravated  with  the  most  provoking  cir- 
cumstances, will  free  the  party  killing  from  the  guilt  of  mur- 
der, (c)  And  it  is  conceived  that  this  rule  will  govern  every  case 
where  the  party  killing  upon  such  provocation  makes  use  of  a 
deadly  weapon,  or  otherwise  manifests  an  intention  to  kill,  or  to 
do  some  great  bodily  harm,  (d) 

A.  passing  by  the  shop  of  B.  distorted  his  mouth,  and  smiled  at 
him,  and  B.  killed  him :  this  was  held  murder;  for  it  was  no  such 

E revocation  as  would  abate  the  presumption  of  malice  in  the  party 
illing.  (e) 

If  A.  be  passing  along  the  street,  and  B.  meeting  him  (there 
being  a  convenient  distance  between  A.  and  the  wail)  take  the 
wall  of  him,  and  thereupon  A.  kill  B.,  this  is  murder:  but  if  B. 
had  justled  A.,  this  justling  had  been  a  provocation,  and  would 
have  made  it  manslaughter.  (/) 

If  there  be  a  chiding  between  husband  and  wife,  and  the  hus- 
band strike  his  wife  thereupon  with  a  pestle,  so  that  she  dies  pre- 
sently, it  is  murder ;  and  the  chiding  will  not  be  a  provocation  to 
extenuate  it  to  manslaughter,  (g)  / 

A  woman  called  a  man,  wno  was  sitting  drinking  in  an  ale- 
house, "a  son  of  a,  whore"  upon  which  the  man  took  up  a 
broomstaff,  and  at  a  distance  threw  it  at  her  and  killed  her;  and 
it  was  propounded  to  the  judges  whether  this  was  murder  or  man- 
daughter.  Two  questions  were  made,  1.  Whether  bare  words, 
or  words  of  this  nature,  would  amount  to  such  a  provocation  as 
would  extenuate  the  fact  into  manslaughter.  2,  Admitting  that 
they  would  not,  in  case  there  had  been  a  striking  with  such  an 
instrument  as  necessarily  would  have  caused  death,  as  stabbing 
with  a  sword  or  shooting  with  a  pistol ;  yet  whether  this  striking, 
so  improbable  to  cause  death,  would  not  alter  the  case.  The 
judges  were  not  unanimous  upon  this  case;  and,  as  the  con- 
sequence of  a  resolution  on  either  side  was  great,  it  was  advised  that 
the  king  should  be  moved  to  pardon  the  offender;  which  was 
accordingly  done.  (A) 

If,  without  adequate  provocation,  a  person  strikes  another  with  a 
deadly  weapon,  likely  to  occasion  death,  although  he  had  no  previous 

(a)  Fort.  3 15.  778.    Kel.  131. 

(5)  1  East,  P.C.c.5,8,  19,  p.  232.  (/)  1  Hale,  455.     But  this  case  pro. 

(c)  Post  290.    1   Hawk.  P.  C.  c  31,  batty  supDoses  considerable  violence  and 
s.  33.     1  Hale,  455.     Woodbead's  case,  insult  in  the  justling. 

1  Lewin,  163,  Hullock,  B.  (jg)  Crompt.  fol.  120  (a).    See  also  KeL 

(d)  Post.  290,  291.  64.     1  Hale,  456. 

(e)  Brain's  case,  1  Hale,  455.  Cro.  Elit.  (A)  1  Hale,  455s  4&6. 
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malice  against  the  party,  yet  he  is  to  be  presumed  to  have  had  such  vocation  A. 
malice  at  the  moment  from  the  circumstances,  and  he  is  guilty  of  dl!idlBwelpon 
murder,  (i)    Where,  therefore,  a  boy,  twelve  years  old,  who  had  a* murder, 
been  in  the  habit  of  going  to  a  coopers  shop,  and  taking  away  chips, 
was  told  one  morning  by  the  cooper's  apprentice  not  to  come  again, 
he  however  went  again  in  the  afternoon,  and  the  apprentice  spread  his 
arms  out  to  prevent  his  reaching  the  spot  where  ne  usually  gathered 
the  chips,  on  which  the  boy  started  off,  and  in  passing  a  work  bench 
took  up  a  whittle  (a  sharp-pointed  steel  knife  with  a  long  handle) 
and  threw  it  at  the  apprentice,  and  the  blade  of  the  whittle  entered 
his  body,  to  the  depth  of  four  inches,  and  caused  his  death ;  the  jury 
having  found  him  guilty  upon  an  indictment  for  manslaughter ;  Hut- 
lock,  £.,  observed,  that  had  he  been  indicted  for  murder,  the  evi- 
dence would  have  sustained  the  charge,  (j) 

In  a  case  where  it  was  decided  mat  if  A.  give  slighting  words  Words  of 
to  B.,  and  B.  thereupon  immediately  kill  him,  such  killing  would  men*se- 
be  murder  in  R,  it  is  also  stated  to  have  been  holden,  that  words 
of  menace  or  bodily  harm  would  amount  to  such  a  provocation  as 
would  reduce  the  offence  of  killing  to  manslaughter,  (k)  But  it 
should  be  observed,  that  in  another  report  of  the  same  case  this 
latter  position  is  not  to  be  found.  (f)  And  it  seems  that  such 
words  ought  at  least  to  be  accompanied  by  some  act,  denoting  an 
immediate  intention  of  following  them  up  by  an  actual  assault  (m) 

Though  an  assault  made  with  violence  or  circumstances  of  in-  Assault. 
dignity  upon  a  man's  person,  and  resented  immediately  by  the 
party  acting  in  the  heat  of  blood  upon  that  provocation,  ana  kill- 
ing the  aggressor,  will*  reduce  the  crime  to  manslaughter,  yet  it 
must  by  no  means  be  understood  that  the  crime  will  be  so  ex- 
tenuated by  any  trivial  provocation  which  in  point  of  law  may 
amount  to  an  assault ;  nor  in  all  cases  even  by  a  blow,  (n)  Violent 
acts  of  resentment,  bearing  no  proportion  to  the  provocation  or 
insult,  are  barbarous,  proceeding  rather  from  brutal  malignity  than 
human  frailty :  and  barbarity  will  often  make  malice,  (o) 

There  being  an  affray  in  the  street,  one  Stedman,  a  foot  soldier,  Stedman's 
ran  hastily  towards  the  combatants.      A  woman,  seeing  him  run  ca9€- 
in  that  manner,  cried  out,  "You  will  not  murder  the  man,  will 
you?"    Stedman  replied,   "What  is    that   to    you,  you  bitch T 
The  woman  thereupon  gave  him  a  box  on  the  ear,  and  Stedman 
struck  her  on  the  breast  with  the  pommel  of  his  sword.      The 
woman  then  fled ;  and  Stedman,  pursuing  her,  stabbed  her  in  the 
back.     It  seemed  to  Holt,  C.  J.,  that  this  was  murder,  a  single  box 
on  the  ear  from  a  woman  not  being  a  sufficient  provocation  to  kill 
in  such  a  manner,  after  Stedman  had  given  her  a  blow  in  return 
for  the  box  on  the  ear ;  and  it  was  proposed  to  have  the  matter 
found  specially;  but  it  afterwards  appearing,  in  the  progress  of 
the  trial,  that  the  woman  struck  the  soldier  in  the  race  with  an 
iron  patten,  and  drew  a  great  deal  of  blood,  it  was  holden  clearly 
to  be  no  more  than  manslaughter,  (p)    The  smart  of  the  man  s 

(i)  Per  Hullock,  B.,  Langstaffe's  case,  per  Lord  Tenterden,  C.  J.,  post,  p.  526. 
t  Lewin,  162.  (o)  Per  Lord  Holt   in    Keate's  case, 

(j)  Langstaffe's  case,  supra.  Comb.  408. 

(A)  Lord  Morley's  case,  1  Hale,  465.  (p)  Stedman's    case,  Fost.  292.    MS. 

(0  Kel.  55.  Tracy  and  Denton,  57.    1  East,  P.  C. 

\m)  1  East,  P.  C.c.5,8.  20,  p.  233.  c.  5,  s.  21,  p.  234. 


(»)  See  Rex  v.  Lynch,  5  C.  &  P.  324, 
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then  strangle 
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straint  and 
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wound,  and  the  effusion  of  blood,  might  possibly  have  kept  his 
indignation  boiling  to  the  moment  of  the  feet  (q) 

The  following  case  is  reported.  Mr.  Lutterel,  being  arrested 
for  a  small  debt,  prevailed  on  one  of  the  officers  to  go  with  him 
to  his  lodgings,  while  the  other  was  sent  to  fetch  the  attorney's 
bill,  in  order,  as  Lutterel  pretended,  to  have  the  debt  and  costs 

Eud.  Words  arose  at  the  lodgings  about  civility  money,  which 
utterel  refused  to  give;  and  he  went  up  stairs,  pretending  to 
fetch  money  for  the  payment  of  the  debt  and  costs,  leaving  the 
officer  below.  He  soon  returned  with  a  brace  of  loaded  pistols  in 
his  bosom ;  which,  at  the  importunity  of  his  servant,  he  laid  down 
upon  the  table,  saying,  "  He  did  not  intend  to  hurt  the  officers ; 
but  he  would  not  be  ill  used."  The  officer,  who  had  been  sent 
for  the  attorney's  bill,  soon  returned  to  his  companion  at  the 
lodgings ;  and  words  of  anger  arising,  Lutterel  struck  one  of  the 
officers  on  the  face  with  a  walking  cane,  and  drew  a  little  blood. 
Whereupon  both  of  them  fell  upon  him :  one  stabbed  him  in  nine 
places,  he  all  the  while  on  the  ground,  begging  for  mercy,  and 
unable  to  resist  them ;  and  one  of  them  fired  one  of  the  pistols 
at  him  while  on  the  ground,  and  gave  him  his  death  wound.  And 
this  is  reported  to  nave  been  holden  manslaughter  by  reason  of 
the  first  assault  with  the  cane,  (r)  "  This  (says  Mr.  Justice  Foster) 
is  the  case  as  reported  by  Sir  John  Strange ;  and  an  extraordinary 
case  it  is ;  that  all  these  circumstances  of  aggravation,  two  to  one,  he 
helpless  and  on  the  ground,  begging  for  mercy,  stabbed  in  nine 
places,  and  then  dispatched  with  a  pistol ;  that  all  these  circum- 
stances, plain  indications  of  a  deadly  revenge  or  diabolical  fury, 
should  not  outweigh  a  slight  stroke  with  a  cane."  (s) 

If  two  persons  fight,  and  one  overpower  the  other,  and  knock  him 
down,  and  then  strangle  him  with  a  rope,  this  is  murder.  Upon  an 
indictment  for  murder  by  strangling,  it  appeared  that  the  prisoner 
had  said,  "  We  quarrelled  about  some  money  I  had  won  from  him; 
he  wanted  it  back,  and  I  would  not  give  it  to  him ;  he  struck  me, 
and  I  knocked  him  down ;  he  got  up,  and  I  knocked  him  down 
again,  and  kicked  him,  and  then  I  put  a  rope  round  his  neck,  and 
dragged  him  into  the  ditch."  Patteson,  J.,  said  to  the  jury,  "  if 
you  even  believe  the  prisoner's  statement,  that  will  not  prevent  the 
crime  from  being  murder,  and  reduce  it  to  manslaughter.  If  two 
persons  fight,  and  one  of  them  overpowers  the  other,  and  knocks 
nim  down,  and  then  puts  a  rope  round  his  neck,  and  strangles  him, 
that  is  murder.  The  act  is  so  wilful  and  deliberate  that  nothing  can 
justify  it."  (t) 

As  an  assault,  though  illegal,  will  not  reduce  the  crime  of  the 
party  killing  the  person  assaulting  him  to  manslaughter,  where  the 
revenge  is  disproportionate  and  barbarous,  much  less  will  such 
personal  restraint  and  coercion  as  one  man  may  lawfully  use  to- 
wards another  form  any  ground  of  extenuation.     Two  soldiers  came 


(q)  Fost.  292. 

(r)  Rex  v.  Tranter  and  Reason,  1  Stra. 
49. 

l«)  Fost  293,  where  Mr.  J.  Foster 
states  many  circumstances  of  the  case  which 
the  reporter  had  omitted;  and  also  the 
direction  to  the  jury,  in  which  the  Chief 


Justice,  upon  other  grounds  than  the  first 
assault  witn  the  cane,  told  them  it  could  be 
no  more  than  manslaughter.  See  this  case 
more  fully  stated,  port.  Chap.  On  Mam- 
•laughter. 

(0  Rex  v.  Shaw,  6  C.  &  P.  372,  Patte- 
son. J. 


chap.  t.  $  1.]  Provocation.  517 

at  eleven  o'clock  at  night  to  a  publican's,  and  demanded  beer, 
which  he  refused,  alleging  the  unseasonableness  of  the  hour,  and 
advised  them  to  go  to  their  quarters;  whereupon  they  went  away, 
uttering  imprecations.  In  an  hour  and  a  half  afterwards,  when 
the  door  was  opened  to  let  out  some  company,  who  had  been  de- 
tained there  on  business,  one  of  them  rushed  in,  the  other  remain- 
ing without,  and  renewed  his  demand  for  beer ;  to  which  the  land- 
lord returned  the  same  answer ;  and  on  his  refusing  to  depart,  and 
persisting  to  have  some  beer,  and  offering  to  lay  hold  of  the  land- 
lord, the  latter  at  the  same  instant  collared  him;  the  one  pushing 
and  the  other  pulling  each  other  towards  the  outer  door;  where 
when  the  landlord  came  he  received  a  violent  blow  on  the  head 
with  some  sharp  instrument  from  the  other  soldier,  who  had  re- 
mained without,  which  occasioned  his  death  a  few  days  afterwards. 
Buller,  J.,  held  this  to  be  murder  in  both,  notwithstanding  the 

Erevious  struggle  between  the  landlord  and  one  of  them.  For  the 
tndlord  did  no  more  in  attempting  to  put  the  soldier  out  of  his 
house  at  that  time  of  the  night,  and  after  the  warning  he  had 
given  him,  than  he  lawfully  might ;  which  was  no  provocation  for 
the  cruel  revenge  taken :  more  especially  as  there  was  reasonable 
evidence  of  the  prisoners  having  come  the  second  time  with  a  de- 
liberate intention  to  use  personal  violence,  in  case  their  demand  for 
beer  was  not  complied  with,  (u) 

If  A.  stands  with  an  offensive  weapon  in  the  doorway  of  a  room 
wrongfully  to  prevent  J.  S.  from  leaving  it,  and  others  from  en- 
tering, and  C,  who  has  right  in  the  room  struggles  with  him  to 
get  ms  weapon  from  him;  upon  which  D.,  a  comrade  of  A.'s, 
stabs  C,  it  will  be  murder  in  D.  if  C.  dies.  A  drummer  and  a 
private  soldier  stopped  at  an  inn  with  a  deserter,  and  were  pressed 
by  one  Martin  to  enlist  him ;  and  they  gave  him  a  shilling  for  that 
purpose,  but  they  had  no  authority  to  enlist  any  body.  Martin 
wanted  afterwards  to  go  away ;  but  they  would  not  let  him,  and  a 
crowd  collected.  The  drummer  drew  his  sword,  stood  in  the 
doorway  of  the  room  where  they  were,  and  swore  he  would  stab 
any  one  who  offered  to  go  away.  The  landlord  however  got  by 
him;  and  the  landlord's  son  seized  his  arm  in  which  the  sword 
was,  and  was  wresting  the  sword  from  him  when  the  private,  who 
had  been  struggling  with  Martin,  came  behind  the  son,  and 
stabbed  him  in  the  back.  He  was  indicted  upon  the  statute  43  6.  3, 
and  it  was  urged  for  the  prisoner,  that  the  soldiers  had  a  right  to 
enlist  Martin,  and  to  detain  him ;  and  that  if  death  had  ensued, 
the  offence  would  not  have  been  murder ;  but,  upon  the  point  being 
saved,  the  judges  were  all  of  a  contrary  opinion ;  and  the  conviction 
was  held  right  (v) 

In  cases  of  provocation  of  a  slighter  kind,  not  amounting  to  an  Provocation 
assault,  as  the  ground  of  extenuation  would  be  that  the  act  of  re-  °f a  slighter 
sentment,  which  has  unhappily  proved  fetal,  did  not  proceed  from  I^Jj^Lof 
malice,  or  a  spirit  of  revenge,  but  was  intended  merely  for  correc-  and  nature  of 
tion;  so  the  material  inquiry  will  be,  whether  malice  must  be  in-  instruments 
ferred  from  the  sort  of  punishment  inflicted,  from  the  nature  of  U8*^ 

(«)  Rex  v.   Willoughby    and    another,  (v)  Rex  t>.  Longden,  East  T.  1812.  MS. 

Bodmin  Sum.  Ass.  1791.    MS.     1   East,       Bayley,  J.,  and  Russ.  &  Ry.  228. 
P.  C.  c.  5,  s.  56,  p.  288. 
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If  on  sudden  the  instrument  used,  and  from  the  manner  of  the  chastisement,  (to) 
8,lighAP{^V0R  ^or  ^  on  any  su<^en  provocation  of  a  slight  nature  one  person 
in°a  cruel  *  ^^  an<>ther  in  a  cruel  and  unusual  manner,  so  that  he  dies,  it  is 
manner  it  is  murder  by  express  malice ;  though  the  person  so  beating  the  other 
murder.  did  not  intend  to  kill  him.  (x) 

Thus  the  case  which  has  been  before  mentioned  where,  upon  a 
chiding  between  husband  and  wife,  the  husband  struck  his  wife 
with  a  pestle,  (y)  proceeded  upon  the  ground  of  the  pestle  being 
an  instrument  likely  to  endanger  life,  (s)  And  it  is  probable  that 
the  doubt  which  was  felt  by  some  of  the  judges  in  a  case  where  a 
man,  upon  being  called  by  a  woman  a  son  of  a  whore,  took  up  a 
broom  staff  and  threw  it  at  her,  and  killed  her,  (a)  arose  from  the 
consideration  that  the  instrument  was  not  such  as  was  likely,  when 
thrown  from  the  given  distance,  to  have  occasioned  death,  or  great 
bodily  harm.  (6) 
Aggravation  And  in  order  to  negative  malice,  in  a  case  where  death  has 

cons§tuSnjr  an  en8ue^  &°m  a  Mow  not  likely  to  have  produced  death,  or  mortal 
extenuation  of  disease,  all  circumstances  of  aggravation  (though  not  sufficient  to 
a  deadly  Wow  warrant  giving  a  deadly  blow)  will  be  material.  One  Freeman,  a 
modeTatebTow.  ^dier,  was  in  a  public-house  drinking,  and  asked  a  girl  who  was 
sitting  there  to  drink  with  him :  upon  which  one  Ann  Simpson, 
with  whom  he  had  cohabited,  seized  his  pot,  abused  him  very 
much,  and  threw  down  his  beer.  Freeman  then  caught  the  pot 
from  her,  and  struck  her  twice  on  the  head  with  it:  the  blood 
gushed  out,  and  she  was  taken  to  an  hospital,  where  the  wound 
was  examined,  and  did  not  appear  dangerous,  being  about  a 
quarter  of  an  inch  deep;  but  it  produced  an  erisypelas,  which 
caused  an  inflammation  of  the  brain,  and  the  woman  died.  The 
witness,  who  saw  the  blows,  did  not  think  the  prisoner  intended  to 
do  the  woman  any  grievous  bodily  harm.  Gibbs,  C.  B.,  told  the 
jury,  that  if  the  disease  which  caused  the  death  originated  from 
the  wound,  it  was  the  same  as  if  the  wound  had  caused  the  death ; 
that  the  primary  cause  was  to  be  considered;  that  the  aggrava- 
tion, though  not  constituting  a  provocation  which  would  extenuate 
the  giving  a  deadly  blow,  would  palliate  the  giving  a  moderate 
blow ;  and  he  left  it  to  the  jury  whether  those  blows  were  such  as 
were  likely  to  be  followed  by  death,  or  by  a  disease  likely  to  ter- 
minate in  death.  The  jury  thought  that  the  blows  were  not  of 
this  kind,  and  the  prisoner  was  found  guilty  of  manslaughter 
only,  (c) 
Rowley's  case,        The  nature  of  the  instrument  used  has  been  much  considered  in 

insttumentthe  ^e  ^ow^ng  case*  r^ie  prisoner's  son  fought  with  another  boy, 
lued.  and  was  beaten ;  he  ran  home  to  his  father  all  bloody,  who  pre- 

sently took  a  cudgel,  ran  three  quarters  of  a  mile,  and  struck  the 
other  boy  upon  the  head,  upon  which  he  died,  (d)  This  was  ruled 
manslaughter,  because  done  in  a  sudden  heat  and  passion :  but  upon 

(w)  1  East,  P.  C.  c.  5,  s.  22,  p.  235,  MS.  Bayley,  J. 
and  s,  23,  p.  238, 9.  (d)  Rowley's  case,  12  Rep.  87. ;  a  C. 

(*)  4  Blac.  Com.  199.  1  Hale,  453,  in  which  report  the  words 

(y)  Ante,5\A.  are,  "  and  strikes  C.  that  he  dies."    Mr. 

(z)  1  East,  P.  C.  c  5,  s.  22,  p.  235.  Justice  Foster,  in  citing  the  case,  says,  that 

(a)  Ante,  514.  the  father,  after  running  three    quarters 

(6)  1  East,  P.  C.  c  5,  s.  22,  p.  236.  of  a  mile,  beats  the  other  boy,  "  who  dicth 

(c)  Rezo.  Freeman,  O.  B.  Jan.   1814.  of  this  beating."     Fost.  294. 
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this  case  Mr.  Justice  Foster  makes  the  following  remarks,  (e) 
"  Surely  the  provocation  was  not  very  grievous.  The  boy  had  fought 
with  one  who  happened  to  be  an  over-match  for  him,  and  was 
worsted ;  a  disaster  slight  enough,  and  very  frequent  among  boys. 
If  upon  this  provocation  the  father,  after  running  three  quarters  of 
a  mile,  had  set  his  strength  against  the  child,  had  dispatched  him 
with  a  hedge  stake,  or  any  other  deadly  weapon,  or  by  repeated 
blows  with  nis  cudgel,  it  must,  in  my  opinion,  have  been  murder ; 
since  any  of  these  circumstances  would  have  been  a  plain  indication 
of  malice:  but  with  regard  to  these  circumstances,  with  what 
weapon,  or  to  what  degree,  the  child  was  beaten,  Coke  is  totally 
silent  But  Croke  (/)  setteth  the  case  in  a  much  clearer  light, 
and  at  the  same  time  leadeth  his  readers  into  the  true  grounds  of 
the  judgment  His  words  are, '  Rowley  struck  the  child  with  a 
small  cudgel,  of  which  stroke  he  afterwards  died.'  I  think  it  may 
be  fairly  collected  from  Crokes  manner  of  speaking,  and  Godbolts 
report,  (g)  that  the  accident  happened  by  a  single  stroke  with  a  cudgel 
not  likely  to  destroy,  and  that  death  did  not  immediately  ensue. 
The  stroke  was  given  in  heat  of  blood,  and  not  with  any  of  the  cir- 
cumstances which  import  malice,  and  therefore  manslaughter.  I 
observe,  that  Lord  Raymond  layeth  great  stress  on  this  circumstance : 
that  the  stroke  was  with  a  cudgel,  not  likely  to  kill.19  (A) 

In  a  case  where  upon  a  special  verdict  it  was  found  that  the  Haiel's  case. 
prisoner,  having  employed  her  daughter-in-law,  a  child  of  ten 
years  old,  to  reel  some  yarn,  and  finding  some  of  the  skeins  knotted 
threw  at  the  child  a  four-legged  stool,  which  struck  her  on  the  right 
side  of  the  head  on  the  temple,  and  caused  her  death  soon  after  the 
blow  so  given ;  and  it  was  also  foimd  that  the  stool  was  of  sufficient 
size  and  weight  to  give  a  mortal  blow,  but  that  the  prisoner  did  not 
intend,  at  the  time  she  threw  the  stool,  to  kill  the  child ;  the  matter 
was  considered  as  of  great  difficulty,  and  no  opinion  was  ever  de- 
livered by  the  Judges.  (*)  The  doubt  appears  to  have  been  prin- 
cipally upon  the  question,  whether  the  instrument  was  such  as 
woula  probably,  at  the  given  distance,  have  occasioned  death  or 
great  bodily  harm.  (J) 

Where  A.  finding  a  trespasser  upon  his  land,  in  the  first  transport  Killing  tres- 
of  his  passion,  beat  him  and  unluckily  killed  him,  and  it  was  holden  to  passers- 
be  manslaughter,  (k)  it  must  be  understood  that  he  beat  the  tres- 
passer, not  with  a  mischievous  intention,  but  merely  to  chastise  him, 
and  to  deter  him  from  a  future  commission  of  such  a  trespass. 
For  if  A.  had  knocked  his  brains  out  with  a  bill  or  hedge  stake,  or 
had  killed  him  by  an  outrageous  beating  with  an  ordinary  cudgel, 
beyond  the  bounds  of  a  sudden  resentment,  it  would  have  been 
murder;  these  circumstances  being  some  of  the  genuine  symptoms 
of  the  mala  mens,  the  heart  bent  upon  mischief,  which  enter  into  the 
true  notion  of  malice  in  the  legal  sense  of  the  word.  (I)    Moir  having  Moir's  case. 
been  greatly  annoyed  by  persons  trespassing  upon  his  farm,  re- 
peatedly gave  notice  that  he  would  shoot  any  one  who  did  so,  and 
at  length  discharged  a  pistol  at  a  person  who  was  trespassing,  and 

(e)  Pott  294.  (A)  2  Lord  Raym.  1498.  Ante,  note  (d). 

(  /)  Oro.  Jac  296.  ( i)  Hazel's  case,  I  Leach,  368. 

(g)  Godb.    182.     It  is  there  said  to  (,;)  I  East,  P.  C.  c.  5,  s,  22,  p.  236. 

have  been  a  "  rod,"  meaning  probably  a  (k)  1  Hale,  473. 

small  wand.  (/)  Post.  2<J1. 
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Mason '8  case. 
Deliberate 
and  express 
malice. 


wounded  him  in  the  thigh,  which  led  to  erysipelas,  and  the  man 
died:  being  indicted  for  murder,  he  was  found  guilty  and  exe- 
cuted, (m) 

It  seems,  therefore,  that  it  may  be  laid  down,  that,  in  all  cases  of 
slight  provocation,  if  it  may  be  reasonably  collected  from  the  weapon 
made  use  of  or  from  any  other  circumstance,  that  the  party  intended 
to  kill,  or  to  do  some  great  bodily  harm,  such  homicide  will  be 
murder.  Accordingly,  where  a  parker,  finding  a  boy  stealing  wood 
in  his  master's  ground,  bound  him  to  his  horse's  tail  and  beat  him, 
and  the  horse  talcing  fright,  and  running  away,  the  boy  was  dragged 
on  the  ground  till  his  shoulder  was  broken,  whereof  he  died ;  it  was 
ruled  murder :  for  it  was  not  only  an  illegal,  but  a  deliberate  and 
dangerous  act ;  the  correction  was  excessive,  and  savoured  of 
cruelty.  (») 

It  should  be  further  remembered,  upon  the  grounds  which  have 
been  before  mentioned,  (o)  that  the  plea  of  provocation  will  not 
avail  where  there  is  evidence  of  express  malice.  In  such  case  not 
even  previous  blows  or  struggling  will  extenuate  homicide. 

Richard  Mason  was  indicted  for  the  wilful  murder  of  William 
Mason  his  brother,  and  convicted ;  but  execution  was  respited,  to 
take  the  opinion  of  the  Judges  upon  a  doubt,  whether,  upon  the 
circumstances  given  in  evidence,  the  crime  amounted  to  murder  or 
manslaughter.  The  prisoner,  with  the  deceased  and  another 
brother,  and  some  neighbours,  was  drinking  in  a  friendly  manner  at 
a  public-house ;  till  growing  warm  in  liquor,  but  not  intoxicated, 
the  prisoner  and  the  deceased  began  in  idle  sport  to  pull  and  push 
each  other  about  the  room.  They  then  wrestled;  one  fell,  and 
soon  afterwards  they  played  at  cudgels  by  agreement  All  this 
time  no  token  of  anger  appeared  on  either  side,  till  the  prisoner,  in 
the  cudgel-play  gave  the  deceased  a  smart  blow  on  the  temple. 
The  deceased  thereupon  grew  angry ;  and  throwing  away  his  cudgel, 
closed  in  with  the  prisoner,  and  they  fought  a  short  space  in  good 
earnest:  but  the  company  interposing,  they  were  soon  parted. 
The  prisoner  then  quitted  the  room  in  anger;  and  when  he  got 
into  tne  street,  was  heard  to  say,  "Damnation  seize  me  if  I  do  not 
fetch  something  and  stick  him.'9  And  being  reproved  for  using 
such  expressions,  he  answered,  "I'll  be  damned  to  all  eternity  if  1 
do  not  fetch  something,  and  run  him  through  the  body."  The 
deceased  and  the  rest  of  the  company  continued  in  the  room  where 
the  affray  happened ;  and  in  about  half  an  hour  the  prisoner  re- 
turned, having  put  off  a  thin  slight  coat  he  had  on  when  he  quitted 
the  room,  and  put  on  one  of  a  coarse  thick  cloth.  The  door  of  the 
room  being  open  into  the  street,  the  prisoner  stood  leaning  against 
the  door-post,  his  left  hand  in  his  bosom,  and  a  cudgel  in  his  right, 
looking  in  upon  the  company,  but  not  speaking  a  word.  The 
deceased  seeing  him  in  that  posture,  invited  him  into  the  company : 
but  the  prisoner  answered,  "  I  will  not  come  in."    "  Why  will  you 


s 


(m)  Moir's  case,  Rose.  Cr.  £.717,  Lord 
Tenterden,  C.  J.  See  this  case  as  stated  in 
Rex  o.  Price,  7  C.  &  P.  178.  Moir  had 
gone  home  to  fetch  his  pistols  after  he 
round  the  deceased  trespassing,  and  the  de- 
ceased persisted  in  trespassing,  and  some 
angry  words  passed  before  the  pistol  was 


discharged. 

(n)  Hallowatfs  case,  Cro.  Car.  131. 
Palm.  545.  1  Hawk.  P.  C.  c  39,  s,  42. 
W.  Jones,  198.  1  Hale,  453.  KeL  127. 
1  East,  P.  C.  c.  5,  s.  22,  p.  237. 

(o)  Ante, p.  484. 
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not?"  said  the  deceased.  The  prisoner  replied,  "Perhaps  you  will 
fall  on  me  and  beat  me."  The  deceased  assured  him  he  would  not ; 
and  added,  "  besides,  you  think  yourself  as  good  a  man  as  me  at 
cudgels,  perhaps  you  will  play  at  cudgels  with  me,"  The  prisoner 
answered,  "  I  am  not  afraid  to  do  so  if  you  will  keep  off  your  fists. " 
Upon  these  words  the  deceased  got  up  and  went  towards  the  pri- 
soner, who  dropped  the  cudgel  as  the  deceased  was  coming  up  to 
him.  The  deceased  took  up  the  cudgel,  and  with  it  gave  the 
prisoner  two  blows  on  the  shoulder.  The  prisoner  immediately 
put  his  right  hand  into  his  bosom,  and  drew  out  the  blade  of  a  tuck 
sword,  crying,  "  Damn  you,  stand  off,  or  I'll  stab  you ;"  and  immedi- 
ately, without  giving  the  deceased  time  to  step  back,  made  a  pass  ' 
at  him  with  the  swonl,  but  missed  him.  The  deceased  thereupon 
gave  back  a  little;  and  the  prisoner  shortening  the  sword  in  his 
hand,  leaped  forward  towards  the  deceased  and  stabbed  him  to  the 
heart,  ana  he  instantly  died.  The  Judges  unanimously  agreed,  that 
there  were  in  this  case  so  many  circumstances  of  deliberate  malice 
and  deep  revenge  on  the  defendant's  part,  that  his  offence  could  not 
be  less  tnan  wilful  murder.  He  vowed  he  would  fetch  something 
to  stick  him,  to  run  him  through  the  body.  Whom  did  he  mean  bv 
him?  Every  circumstance  in  the  case  shewed  that  he  meant  his 
brother.  He  returned  to  the  company,  provided,  to  appearance, 
with  an  ordinary  cudgel,  as  if  he  intended  to  try  skill  ana  manhood 
a  second  time  with  that  weapon :  but  the  deadly  weapon  was  all 
the  while  carefully  concealed  under  his  coat ;  which  most  probably 
he  had  changed  for  the  purpose  of  concealing  the  weapon.  He 
stood  at  the  door,  refusing  to  come  nearer,  but  artfully  drew  on  the 
discourse  of  the  past  quarrel;  and  as  soon  as  he  saw  his  brother 
disposed  to  engage  a  second  time  at  cudgels,  he  dropped  his  cud- 
gel and  betook  him  to  the  deadly  weapon,  which  till  that  mo- 
ment he  had  concealed.  He  did  indeed  bid  his  brother  stand 
off:  but  he  gave  bim  no  opportunity  of  doing  so  before  the  first  pass 
was  made.  His  brother  retreated  before  the  second :  but  he  ad- 
vanced as  fast,  and  took  the  revenge  he  had  vowed.  The  circum- 
stance of  the  blows  before  the  sword  was  produced,  which  probably 
occasioned  the  doubt,  did  not  alter  the  case,  nor  did  the  precedent 
quarrel ;  because,  all  circumstances  considered,  he  appeared  to  have 
returned  with  a  deliberate  resolution  to  take  a  deadly  revenge  for 
what  had  passed :  and  the  blows  were  plainly  a  provocation  sought 
on  his  part,  that  he  might  execute  the  wicked  purpose  of  his  heart 
with  some  colour  of  excuse,  (p) 

In  the  foregoing  case  it  was  considered  that  the  blows  with  the  Provocation 
cudgel  were  a  provocation  sought  by  the  prisoner,  to  give  occasion  fought  by  the 
and  pretence  fbr  the  dreadful  vengeance  which  he  meditated :  and  P**?  Whng. 
it  should  be  observed,  that  where  the  provocation  is  sought  by  the 
party  killing,  and  induced  by  his  own  act,  in  order  to  afford  him  a 
pretence  for  wreaking  his  malice,  it  will  in  no  case  be  of  any 
avail  (q)    Thus  where  A.  and  B.  having  fallen  out,  A.  said  he 
would  not  strike,  but  would  give  B.  a  pot  of  ale  to  strike  him ; 
upon  which  B.  did  strike,  and  A.  killed  him,  it  was  held  to  be 
murder,  (r)     So  where  A.  and  B.  were  at  some  difference ;  A.  bade 

(p)  Mason's  case,  Fost.  132.     1   East,  (7)  1  East,  P.  C.  e.  5,  s.  23,  p  239. 

P.  C.  c  5,  s.  23,  p.  239.  (r)  1  Hawk.  P.  C.  c  31,  s.  24. 
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B.  take  a  pin  out  of  his  (A.'s)  sleeve,  intending  to  take  the  occasion 
to  strike  or  wound  B.:  B.  accordingly  took  out  the  pin,  and  A. 
struck  him  and  killed  him ;  and  this  was  ruled  murder ;  first,  because 
it  was  no  provocation  when  B.  did  it  by  the  consent  of  A. ;  and, 
secondly,  because  it  appeared  to  be  a  malicious  and  deliberate  arti- 
fice, by  which  to  take  occasion  to  kill  B.  (*) 

Where  upon  an  indictment  for  maliciously  wounding  under  the 
9  G.  4,  c  31,  it  appeared  that  some  words  passed  between  the 
prisoner  and  a  third  person,  after  which  he  walked  up  and  down 
the  passage  of  the  house  with  a  sword  stick  in  his  hand,  with  the 
blade  open,  and  was  heard  to  say,  "  If  any  man  strikes  me  I  will 
make  him  repent  it"  He  was  desired  to  put  up  the  stick,  which  he 
refused  to  do ;  and  shortly  after  the  prosecutor,  ignorant  of  what 
had  occurred,  but  perceiving  the  prisoner  was  creating  a  disturbance, 
struck  the  prisoner  twice  with  his  fist,  when  the  prisoner  stabbed  him ; 
Mr.  B.  Parke  told  the  jury  "  If  a  person  receives  a  blow,  and  imme- 
diately avenges  it  with  any  instrument  that  he  may  happen  to  have 
in  his  hand,  then  the  offence  will  be  only  manslaughter,  provided 
the  blow  is  to  be  attributed  to  the  passion*  of  anger  arising  from  that 
previous  provocation,  for  anger  is  a  passion  to  which  good  and  bad 
men  are  both  subject  But  the  law  requires  two  things ;  first,  that 
there  should  be  that  provocation ;  and  secondly,  that  the  fetal  blow 
should  be  clearly  traced  to  the  influence  of  passion  arising  from  that 
provocation,  (t)  There  is  no  doubt  here,  but  that  a  violent  assault 
was  committed. ;  but  the  question  is,  whether  the  blow  given  by  the 
prisoner  was  produced  by  the  passion  of  anger  excited  by  that  as- 
sault If  you  see  that  a  person  denotes,  by  the  manner,  in  which 
he  avenges  a  previous  blow,  that  he  is  not  excited  by  a  sudden 
transport  of  passion,  but  under  the  influence  of  that  wicked  dispo- 
sition, that  bad  spirit,  which  the  law  terms  '  malice,'  in  the  defini- 
tion of  wilful  murder,  then  the  offence  would  not  be  manslaughter. 
Suppose,  for  instance,  a  blow  were  given,  and  the  party  struck  beat 
the  other's  head  to  pieces  by  continued,  cruel,  and  repeated  blows ; 
then  you  could  not  attribute  that  act  to  the  passion  of  anger,  and  the 
offence  would  be  murder.  And  so,  if  you  find  that  before  the  stroke 
is  given,  there  is  a  determination  to  puqish  any  man,  who  gives  a 
blow,  with  such  an  instrument  as  the  one  which  the  prisoner  used : 
because  if  you  are  satisfied  that  before  the  blow  was  given  the  pri- 
soner meant  to  give  a  wound  with  such  an  instrument,  it  is  impossible 
to  attribute  the  giving  such  wound  to  the  passion  of  anger  excited 
by  that  blow ;  for  no  man  who  was  under  proper  feelings,  none  but 
a  bad  man  of  a  wicked  and  cruel  disposition,  would  really  determine 
beforehand  to  resent  a  blow  with  such  an  instrument"  («*)      • 

On  a  trial  for  murder,  it  appeared  that  the  prisoner  and  his  son 
were  wrestling  on  a  floor  together,  the  son  being  uppermost,  the 
son  got  up,  and  went  to  the  door,  and  the  prisoner  took  up  a  coal 

Sick,  and  threw  it  at  the  deceased  and  hit  him  on  the  back.  The 
eceased  said  it  hurt  him,  and  the  prisoner  said  he  would  have  his 
revenge.  The  deceased  stood  at  the  door  with  his  hands  against  it, 
when  the  prisoner  took  a  knife  off  the  table  and  jobbed  the  deceased 


(«)  1  Hale,  456. 

(f)  Reg.  0.  Kirkbam,  8  C.  &  P.  115, 
per  Coleridge,  J.,  S.  P. 


(«)  Rjx  «.    Tiiomas,  7  C.  &  P.  817, 
Parke,  B. 
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with  it  on  the  left  side.  The  deceased  said,  "  Father  you  have 
killed  me !"  and  retreated  a  few  paces  into  the  street,  reefing  as  he 
went.  A  person  told  the  prisoner  he  had  stabbed  his  son.  He 
said,  "  Joe,  I  will  have  my  revenge !"  The  deceased  came  into  the 
house  again,  and  the  prisoner  stabbed  him  again  in  the  left  side. 
There  was  also  evidence  of  expressions  of  ill  will  by  the  prisoner 
towards  the  deceased,  and  of  threats  uttered  a  short  time  before. 
Mr.  J.  Coleridge  told  the  jury  "  in  some  instances  you  must  feel 
certain,  from  the  acts  of  the  party,  that  he  had  a  grudge.  Suppose 
a  man  destroyed  another  by  poison ;  if  it  were  proved  that  he  had 
previously  bought  the  poison  and  prepared  the  cup,  although  he 
should  have  had  a  quarrel  with  the  party  at  the  very  time  of  admin- 
istering it,  you  could  not  doubt  that  there  was  express  malice. 
If  a  person  has  received  a  blow,  and  in  the  consequent  irritation 
immediately  inflicts  a  wound  that  occasions  death,  that  will  be  man- 
slaughter. But  he  shall  not  be  allowed  to  make  this  blow  a  cloak 
for  what  he  does ;  and  therefore,  as  in  the  case  of  poisoning,  though 
there  have  been  an  actual  quarrel,  and  the  deceased  shall  have  given 
a  great  number  of  blows,  yet  if  the  party  inflict  the  wound,  not  in 
consequence  of  those  blows,  but  in  consequence  of  previous  malice, 
all  the  blows  would  go  for  nothing.  So,  in  the  present  case,  if 
there  was  a  stab  given  in  consequence  of  a  grudge  entertained  a 
day  or  two  before,  all  that  passed  between  these  parties  at  the  very 
time,  must  go  for  nothing,  for  the  simple  reason,  that  the  blows  were 
not  the  cause  of  the  crime."  After  observing  on  the  danger  of  relying 
on  the  previous  threats,  the  very  learned  Judge  proceeded,  "  Then 
I  will  suppose  that  all  was  unpremeditated  till  C.  came,  and  then  the 
case  will  stand  thus,  the  father  and  son  have  a  quarrel,  the  son  gets 
the  father  down,  the  son  has  the  best  of  it,  and  the  father  has 
received  considerable  provocation ;  and  if  when  he  got  up  and  threw 
the  pick  at  the  deceased,  he  had  at  once  killed  him,  I  should  have 
said  at  once  that  it  was  manslaughter.  Now  comes  the  more  im- 
portant question,  (the  son  having  given  no  further  provocation) 
whether  in  truth  that,  which  was  in  tne  first  instance  sufficient  pro- 
vocation, was  so  recent  to  the  actual  deadly  blow,  that  it  excused  the 
act  that  was  done,  and  whether  the  father  was  acting  under  the 
recent  sting,  or  had  time  to  cool,  and  then  took  up  the  deadly 
weapon.  I  told  you  just  now  he  must  be  excused  if  the  provocation 
was  recent,  and  he  acting  on  its  sting,  and  the  blood  remained  hot : 
but  you  must  consider  an  the  circumstances,  the  time  which  elapses, 
the  prisoner's  previous  conduct,  the  deadly  nature  of  the  weapon, 
the  repetition  of  the  blowB ;  because,  though  the  law  condescends  to 
human  frailty,  it  will  not  indulge  human  ferocity.  It  considers 
man  to  be  a  rational  being,  and  requires  that  he  should  exercise  a 
reasonable  controul  over  his  passions."  (v) 

On  a  trial  for  murder,  it  appeared  that  the  prisoner,  on  the  evening,  smith's  case 
of  the  day,  on  which  he  was  discharged  from  the  Coldstream  guards, 
went  to  a  public-house  in  company  with  his  brother  and  another 
person ;  there  were  two  more  soldiers  in  the  house,  and  the  deceased 
was  sitting  with  them :  a  dispute  arose  about  paying  the  reckoning, 
and  a  fight  totok  place  between  the  prisoner  and  one  Burrows :  in 
the  scuffle  B.  fell  down  by  the  fire-place  on  his  knees,  and  the  de- 
Co)  Reg. «.  Ilirkham,  8  C.  fit  P.  115,  Coleridge,  J. 


5^4  Of  Murder.  [book  hi. 

ceased  jumped  over  the  table  and  struck  the  prisoner :  the  deceased 
was  turned  out  by  the  landlord,  but  admitted  again  in  about  ten 
minutes,  and  the  parties  all  remained  drinking  together  after  that 
for  a  quarter  of  an  hour,  when  the  prisoner  and  his  brother  went  out; 
the  deceased  remained  about  a  quarter  of  an  hour  after  the  prisoner, 
and  then  left ;  the  prisoner  and  the  deceased  were  both  in  liquor ; 
the  deceased  tried  to  get  out  directly  after  the  prisoner  left,  but  was 
detained  by  the  persons  in  the  room ;  as  soon  as  they  let  him  go, 
he  jumped  over  the  table,  and  went  out  of  the  house,  saying  as  he 
went,  that  if  he  caught  them  he  would  serve  them  out:  the  deceased 
was  a  person  who  boasted  of  his  powers  as  a  fighter ;  the  deceased 
followed  the  prisoner  and  his  brother  into  a  mews  not  far  from  the 

Eublic-house  where  they  had  been  drinking;  and  a  witness,  who 
ved  near,  stated  that  he  heard  a  noise,  and  went  to  the  door  of  his 
house,  and  then  heard  a  bayonet  fall  on  the  ground,  and  on  going 
out  heard  one  Croft  crying  out  "  Police,  police ;  a  man  is  stabbed  r 
and  on  going  up  found  the  deceased  lying  on  the  ground  wounded. 
Croft  stated  that  he  was  near  and  heard  voices,  which  induced  him 
to  run  towards  a  bar,  and  when  within  a  yard  of  the  bar  he  heard  a 
blow  like  the  blow  of  a  fist,  this  was  followed  by  other  blows ;  after 
the  blows  he  heard  a  voice  say  "  take  that  T  and  in  half  a  minute 
the  same  voice  said,  "he  has  stabbed  me !"  the  deceased  then  ran 
towards  him,  and  said, "  I  am  stabbed !"  and  soon  fell  on  the  ground : 
the  prisoner  was  soon  afterwards  taken  into  custody,  and  was  then 
bleeding  at  the  nose ;  the  prisoner  had  not  any  side-arms ;  but  his 
brother  had  a  bayonet :  for  the  defence  the  brother  stated  that  when 
they  got  about  twenty  yards  through  the  bar  mentioned  by  Croft,  he 
heard  somebody  say  something,  and  deceased  came  up  and  struck 
him  on  the  back  of  the  head,  which  caused  him  to  fall  clown,  and  his 
bayonet  fell  out  of  the  sheath  upon  the  stones,  and  the  deceased 
picked  it  up,  and  followed  the  prisoner  who  had  gone  on ;  them  was 
a  great  struggle  between  them,  and  very  shortly  after  the  deceased 
cried  out  "1  am  stabbed  P  A  surgeon  proved  that  there  were 
wounds  on  the  prisoner's  hands,  such  as  would  be  made  by  stabs  of  a 
bayonet,  and  that  his  back  was  one  uniform  bruise.  Bosanquet  J.,  to  the 
jury,  "  the  question  for  you,  on  a  careful  consideration  of  the  whole 
evidence,  will  be,  whether  the  prisoner  was  guiltv  of  either  murder  or 
manslaughter,  or  whether  the  circumstances  of*  the  case  were  such 
as  to  entitle  him  to  an  acquittal ;  whether  he  is  guilty  of  murder  or 
manslaughter,  or  whether  his  act  was  justifiable  or  excusable :  upon 
the  question  of  whether  it  amounts  to  murder  you  have  to  consider 
this ;  did  the  prisoner  enter  into  a  contest  with  an  unarmed  man, 
intending  to  avail  himself  of  a  deadly  weapon  ?  For  if  he  did,  it  will 
amount  to  murder.  But  if  he  did  not  enter  into  the  contest  with 
an  intention  of  using  it,  then  the  question  will  be,  did  he  use  it  in 
the  heat  of  passion  in  consequence  of  an  attack  made  upon  him  ? 
If  he  did  then  it  will  be  manslaughter.  But  there  is  another  ques- 
tion, did  he  use  the  weapon  in  defence  of  his  life?  Before  a  person 
can  avail  himself  of  that  defence,  he  must  satisfy  the  jury  that  that 
defence  was  necessary;  that  he  did  all  he  could  to  avoid  it;  and  that 
it  was  necessary  to  protect  his  own  life,  or  to  protect  himself  from 
such  serious  bodily  harm  as  would  give  a  reasonable  apprehension 
that  his  life  was  in  immediate  danger.     If  he   used  tne  weapon, 
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having  no  other  means  of  resistance,  and  no  means  of  escape,  in 
such  case,  if  he  retreated  as  far  as  he  could,  he  will  be  justified."  (in) 

It  must  be  further  observed  also,  that  in  every  case  of  homicide  Provocation 
upon  provocation,  how  great  soever  that  provocation  may  have  been,  will  not  avail, 
it  there  be  sufficient  time  for  passion  to  subside  and  reason  to  inter-  i-imeefor19 
pose,  such  homicide  will  be  murder,  (x)    Therefore,  in  the  case  of  cooling, 
the  most  grievous  provocation  to  which  a  man  can  be  exposed,  that 
of  finding  another  in  the  act  of  adultery  with  his  wife,  though 
it  would  be  but  manslaughter  if  he  should  kill  the  adulterer  in  the 
first  transport  of  passion,  yet  if  he  kill  him  deliberately,  and  upon  re- 
venge after  the  fact  and  sufficient  cooling  time,  it  would  undoubtedly 
be  murder,  (y)    "  For  let  it  be  observed,  that  in  all  possible  cases, 
deliberate  homicide  upon  a  principle  of  revenge  is  murder.    No  man 
under  the  protection  of  the  law  is  to  be  the  avenger  of  his  own 
wrongs.     If  they  are  of  a  nature,  for  which  the  laws  of  society  will 
give   him  an  adequate  remedy,  thither  he  ought  to  resort:  but 
be  they  of  what  nature  soever,  he  ought  to  bear  his  lot  with  patience, 
and  remember  that  vengeance  belongeth  only  to  the  Most  High."  (z) 
With  respect  to  the  interval  of  time  which  shall  be  allowed  for 

I>assion  to  subside,  it  has  been  observed  that  it  is  much  more  easy  to 
ay  down  rules  for  determining  what  cases  are  without  the  limits, 
than  how  far  exactly  those  limits  extend,  (a)     In  cases  of  this  kind 
the  immediate  object  of  inquiry  is,  whether  the  suspension  of  reason 
arising  from  sudden  passion  continued  from  the  time  of  the  provoca- 
tion received  to  the  very  instant  of  the  mortal  stroke  given ;  for  if  If  it  appear 
from  any  circumstances  whatever  it  appear  that  the  party  reflected,  J*Vje  PJJT^ 
deliberated,  or  cooled  any  time  before  the  fatal  stroke  given ;  or  if  in  j,  j^  &£?£  or 
legal  presumption   there   was  time  or  opportunity  for    cooling ;  do  so,  it  is 
the  killing  will  amoimt  to  murder,  as  being  attributable  to  malice  and  mun3er- 
revenge,  rather  than  to  human  frailty,  (b)     Whether  the  blood  has 
had  time  to  cool  or  not  is  a  question  for  the  Court  and  not  for 
the  jury,  but  it  is  for  the  jury  to  find  what  length  of  time  elapsed  be- 
tween the  provocation  received  and  the  act  done,  (c) 

Upon  an  indictment  for  murder,  it  appeared  that  the  prisoner  and  Lynch*!  case. 
the  deceased,  who  had  been  upon  terms  of  intimacy  for  three 
or  four  years,  had  been  drinking  together  at  a  public-house  till 
about  twelve  o'clock  at  night ;  about  one  they  were  together  in  the 
street,  and  had  some  words,  and  a  scuffle  ensued,  during  which  the 
deceased  struck  the  prisoner  in  the  face  with  his  fist,  and  gave  him  a 
black  eye.  The  prisoner  called  for  the  police,  and,  on  a  policeman 
coming,  went  away ;  he,  however,  returned  again,  between  five  and 
ten  minutes  afterwards,  and  stabbed  the  deceased  with  a  knife  on  the 
left  side  of  the  abdomen ;  the  knife,  a  common  bread  and  cheese 
knife,  was  one  that  the  prisoner  was  in  the  habit  of  carrying  about 
with  him,  and  he  was  rather  weak  in  his  intellect,  but  not  so  much 
so  as  not  to  know  right  from  wrong.  Lord  Tenterden,  C.  J.,  "  It 
is  not  every  slight  provocation,  even  by  a  blow,  which  will,  when  the 
party  receiving  it  strikes  with  a  deadly  weapon,  reduce  the  crime 

(»)  Eeg.  ©.   Smith,  8  C.  &  P.   160.  Fisher,  infra,  note  (c). 

Bosanquet  and Coltman,  Js.and  Bolland,  B.  (*)  Fost.  296.  Rom.  chap. xil,  v.  19. 

The  prisoner  was  found  guilty   of  man-  (a)  1  East,  P.  C.  c.  5,  s.30,p.  251. 

slaughter.  (6)  Oneby's  case,  2  Lord  Raym.  1485. 

(*)  Fost.  296.  (c)   Reg.  v.  Fisher,  8  C.  &  P.  182, 

(y)  Fost.  296.    1  East.  P.  C.  c.  5,  s.  20,  Park,  J.  A.  J.,  Parke,  B.  and  Law,  Re- 

p.  234,  and  s.  30,  p.  251.    See  Reg.  v.  corder. 
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from  murder  to  manslaughter;  but  it  depends  upon  the  time 
elapsing  between  the  blow  and  die  injury ;  and  also  whether  the  in- 
jury was  inflicted  with  an  instrument  at  the  moment  in  the  posses- 
sion of  the  party,  or  whether  he  went  to  fetch  it  from  another  place. 
It  is  uncertain,  in  this  case,  how  long  the  prisoner  was  absent ;  the 
witness  says  from  five  to  ten  minutes,  according  to  the  best  of 
his  knowledge.  Unless  attention  is  particularly  called  to  it,  it  seems 
to  me  that  evidence  of  time  is  very  uncertain  ;  the  prisoner  may 
have  been  absent  less  than  five  minutes  ;  there  is  no  evidence  that 
he  went  anywhere  for  the  knife.  The  father  says  it  was  a  knife  he 
carried  about  with  him ;  it  was  a  common  knife,  such  as  a  man 
in  the  prisoner's  situation  in  life  might  have ;  for  aught  that  appears 
he  might  have  gone  a  little  way  from  the  deceased  and  then  re- 
turned, still  smarting  under  the  blow  he  had  received.  You  will  also 
take  into  consideration  the  previous  habits  and  connection  of  the 
deceased  and  the  prisoner  with  respect  to  each  other ;  if  there  had 
been  any  old  grudge  between  them,  then  the  crime  which  the 

Iirisoner  committed  might  be  murder.  But  it  seems  they  had  been 
ong  in  habits  of  intimacy,  and  on  the  very  night  in  question,  about 
an  hour  before  the  blow,  they  had  been  drinking  in  a  friendly  way 
together.  If  you  think  that  there  was  not  time  and  interval  suffi- 
cient for  the  passion  of  a  man,  proved  to  be  of  no  very  strong 
intellect,  to  cool,  and  for  reason  to  regain  her  dominion  over  his 
mind,  then  you  will  say  that  the  prisoner  is  guilty  only  of  man- 
slaughter. But  if  you  think  that  the  act  was  the  act  of  a  wicked, 
malicious,  and  diabolical  mind  (which  under  the  circumstances, 
I  should  think  you  hardly  would)  then  you  will  find  him  guilty  of 
murder."  (d  ) 

If  thought,  contrivance,  and  design  be  shown  by  a  prisoner  in  the 
mode  of  procuring  a  deadly  weapon  after  provocation  has  been 
given,  ana  in  again  replacing  the  weapon  immediately  after  the 
blow  with  it  has  been  struck,  this  tends  to  show  that  tne  prisoner 
was  acting  under  the  influence  of  judgment  and  reason,  rather 
than  of  violent  and  ungovernable  passion.  The  deceased  was 
requested  by  his  mother  to  turn  the  prisoner  out  of  her  house, 
which  after  a  short  struggle  with  the  prisoner  he  effected,  and 
in  doing  so  he  gave  him  one  kick.  The  prisoner  said  be  would 
make  him  remember  it,  and  instantly  went  to  his  own  lodg- 
ings, from  two  to  three  hundred  yards  distant,  passed  through  his 
bed-room  and  a  kitchen  into  a  pantry,  and  returned  thence  hastily 
back  again.  Within  five  minutes  after  the  prisoner  had  left  the  de- 
ceased, the  latter  followed  him  to  give  him  back  his  hat,  which  had 
been  left  behind,  and  they  met  about  ten  yards  from  the  prisoner's 
lodgings.  They  stopped  for  a  short  time,  when  they  were  heard 
talking  together,  but  without  any  words  of  anger ;  after  they  had 
walked  on  together  for  about  fifteen  yards,  the  deceased  gave 
the  prisoner  his  hat,  when  the  latter  exclaimed  with  an  oath,  that  he 
would  have  his  rights,  and  instantly  stabbed  the  deceased  with 
a  knife  or  some  sharp  instrument,  in  two  places,  giving  him 
a  mortal  wound  in  the  belly.  As  soon  as  he  had  stabbed  him  the 
second  time,  he  said  he  had  served  him  right,  and  instantly  ran 
back  to  his  lodgings,   passed  hastily   through  his  bed-room  and 


(<*)  Res  v.  Lynch,  5  C.  &  P.  324. 
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the  kitchen  to  the  pantry,  and  thence  back  to  his  bed-room,  where  he 
undressed  himself  and  went  to  bed.  Shortly  afterwards  he  was  ap- 
prehended, and  no  knife  or  other  instrument  found  upon  him.  in 
the  pantry  the  prisoner  had  a  sharp  butcher's  knife,  with  which  he 
usually  ate,  and  which  was  kept  on  a  shelf  with  his  meat ;  and  in 
another  part  of  the  pantry  three  other  knives  of  a  similar  description, 
which  he  used  in  his  business  of  a  butcher.  The  several  knives 
were  found  the  next  morning  in  their  usual  places  in  the  pantry. 
Tindal,  C.  J.,  told  the  jury  that  the  question  tor  them  was,  whether 
the  wound  was  given  by  the  prisoner  while  smarting  under  a  provo- 
cation so  recent  and  so  strong  that  the  prisoner  might  not  be  consi- 
dered at  the  moment  the  master  of  nis  own  understanding:  or 
whether  there  had  been  time  for  the  blood  to  cool,  and  for  reason  to 
resume  its  seat,  before  the  wound  was  given.  That  in  determin- 
ing this  question,  the  most  favourable  circumstance  for  the  prisoner 
was  the  shortness  of  time  between  the  original  quarrel  and  the 
stabbing ;  but,  on  the  other  hand,  the  weapon  was  not  at  hand  when 
the  quarrel  took  place,  but  was  sought  for  from  a  distant  place.  It 
would  be  for  them  to  say  whether  tne  prisoner  had  shown  thought, 
contrivance,  and  design  in  the  mode  of  possessing  himself  of  the 
weapon,  and  again  replacing  it  immediately  after  the  blow  was 
struck ;  for  the  exercise  of,  contrivance,  and  design  denoted  rather  the 
presence  of  judgment  and  reason  than  of  violent  and  ungovernable 
passion,  (e) 

From  the  cases  which  have  been  stated  in  the  former  part  of  this 
section,  it  appears  that  malice  will  be  presumed,  even  though  the 
act  be  perpetrated  recently  after  the  provocation  received,  if  tne  in- 
strument or  manner  of  retaliation  be  greatly  inadequate  to  the 
offence  given,  and  cruel  and  dangerous  in  its  nature ;  for  the  law 
supposes  that  a  party  capable  of  acting  in  so  outrageous  a  manner 
upon  a  slight  provocation  must  have  entertained  a  general,  if  not  a 
particular  malice,  and  have  previously  determined  to  inflict  such 
vengeance  upon  any  pretence  that  offered.  (/) 


SECT.  IL 

Cases  of  Mutual  Combat 

Where  words  of  reproach  or  other  sudden  provocations  have  led  to 
blows  and  mutual  combat,  and  death  has  ensued,  the  important 
inquiry  will  be,  whether  the  occasion  was  altogether  sudden,  and  not 
the  result  of  pre-conceived  anger  or  malice :  for  in  no  case  will  the 
killing,  though  in  mutual  combat,  admit  of  alleviation,  if  the  fighting 
were  upon  malice,  (a) 

Thus  a  party  killing  another  in  a  deliberate  duel  is  guilty  of  Deliberate 
murder:   for  wherever  two  persons  in  cold  blood  meet  and  fight  on  duel- 
a  precedent  quarrel,  and  one  of  them  is  killed,  the  other  is  guilty 
of  murder,  (A)  and  cannot  help  himself  by  alleging  that  he  was  first 


(«)  Rex  v.  Hayward,  6  C.  &  P.  157,  (9)  1  East,  P.C.c,5,s.  24,  p.  241. 

indal,  C.  J.  (a)  Reg.  o.   Young,  8  C.  &  P.  6 

(/)  1  East,  P.  C.  c.  5,  a,  30.  p.  252.  Vaughan,  J.,  and  Alderson,  R 
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struck  by  the  deceased;  or  that  he  had  often  declined  to  meet  him, 
and  was  prevailed  upon  to  do  it  by  his  importunity ;  or  that  it 
was  his  intent  only  to  vindicate  ms  reputation;  (i)  or  that  he 
meant  not  to  kill,  but  only  to  disarm  his  adversary,  (A)  He  has 
deliberately  engaged  in  an  act,  highly  unlawful,  in  defiance  of  the 
laws,  and  he  must  at  his  peril  abide  the  consequences ;  and  upon 
this  principle,  wherever  two  persons  quarrel  over  night  and  ap- 
point to  fight  the  next  day,  or  quarrel  in  the  morning  and  agree 
to  fight  in  the  afternoon;  or  at  any  time  afterwards  so  consider- 
able that  in  common  intendment  it  must  be  presumed  that  the 
blood  was  cooled,  the  person  killing  will  be  guilty  of  murder.  (/) 
And  in  a  case  where,  upon  a  quarrel  happening  at  a  tavern,  Lord 
Morley  objected  to  fighting  at  that  time,  on  account  of  the  dis- 
advantage he  should  nave  by  reason  of  the  height  of  his  shoes, 
and  presently  afterwards  went  into  a  field  and  fought;  the  cir- 
cumstance was  relied  on  as  shewing  that  he  did  not  fight  in  the 
Where  there  is  first  passion,  (m)  So  wherever  there  is  an  act  of  deliberation,  and 
an  act  of  deli-  a  meeting  by  compact,  such  mutual  combat  will  not  excuse  the 
ration  an  a  p^y  killing  from  the  guilt  of  murder ;  as  where  B.  challenged  A., 
and  A.  refused  to  meet  him,  but  in  order  to  evade  the  law,  told  B. 
that  he  should  go  the  next  day  to  a  certain  town  about  his  business, 
and  accordingly  B.  met  him  the  next  day  in  the  road  to  the  same 
town  and  assaulted  him,  whereupon  they  fought,  and  A  killed  B., 
it  is  said  that  A.  seems  guilty  of  murder :  but  the  same  conclusion 
would  not  follow,  if  it  should  appear  by  the  whole  circumstances 
that  he  gave  B.  such  information  accidentally,  and  not  with  a 
design  to  give  him  an  opportunity  of  fighting,  (n)  Upon  the  same 
principle,  if  A.  and  B.  meet  deliberately  to  fight,  and  A.  strike  B., 
and  pursue  B.  so  closely  that  B.,  in  safeguard  of  his  own  life,  kills 
A.,  this  is  murder  in  B. ;  because  their  meeting  was  a  compact, 
and  an  act  of  deliberation,  in  pursuance  of  which  all  that  follows 
is  presumed  to  be  done,  (o) 

And  the  law  so  far  abhors  all  duelling  in  cold  blood,  that  not 
only  the  principal  who  actually  kills  the  other,  but  also  his  second, 


meeting  by 
compact  it  is 
murder. 


Seconds. 


(*)  As  where  he  had  been  threatened 
that  he  should  be  posted  for  a  coward. 
1  Hale,  452,  and  see  Rex  t>.  Rice,  3  East, 
R.  581. 

(A)  1  Hawk.  P.  C.  c  31,  s.  21. 

(/)  1  Hawk.  P.  C.  c.  31,  s.  22.  1  Hale, 
453. 

(m)  Bromwich's  case,  1  Lev.  1B0. 
1  Sid.  277.  7  St.  Tr.  42.  Bromwich  was 
indicted  for  aiding  and  abetting  Lord 
Morley  in  the  murder  4T  Hastings. 

(n)  1  Hawk.  P.  C.  c  31,  s.  25. 

(o)  1  Hale,  452,  480,  who  says,  "  Thus 
is  Mr.  Dalton,  cap.  93,  p.  241,  (new  edit, 
c.  145,  p.  471)  to  be  understood."  But  a 
qu.  is  added  in  1  Hale,  452,  whether,  if  B. 
had  really  and  truly  declined  the  fight,  ran 
away  as  far  as  he  could,  and  offered  to 
yield,  and  yet  A.  refusing  to  decline  it  had 
attempted  his  death,  and  B.  after  this  had 
killed  A.  in  his  own  defence,  it  would 
excuse  him  from  the  guilt  of  murder ;  ad- 
mitting clearly  that  if  the  running  away 
were  only  a  pretence  to  save  his  own  life, 


but  was  really  designed  to  draw  out  A.  to 
kill  him,  it  would  be  murder.  This  9*ere 
of  Lord  Hale's  is  discussed  in  1  East,  P.  C. 
c.  5,  s.  54,  p.  284,  et  scq.t  and  it  is  observed 
that  Mr.  J.  Blackstone  (4  Blac.Com.  185), 
expressly  puts  the  same  case  of  a  duel  as 
Lord  Hale,  but  without  subjoining  the 
same  doubt ;  and  that  it  was  considered  as 
settled  law  by  the  chief  justice  in  Oneby's 
case.  (Lord  Raym.  1489).  Mr.  East, 
after  reasoning  in  favour  of  the  extenuation 
of  the  crime  of  the  duellist  so  declining  to 
fight,  proceeds  thus  :  "  Yet  still  it  ma?  be 
doubtful  whether,  admitting  the  full  force 
of  this  reasoning,  the  offence  can  be  less 
than  manslaughter,  or  whether  in  such  case 
the  party  can  altogether  excuse  himself 
upon  the  foot  of  necessity  in  self-defence, 
because  the  necessity  which  was  induced 
from  his  own  faulty  and  illegal  act,  namely, 
the  agreement  to  fight,  was  in  the  first 
instance  deliberately  foreseen  and  resolved 
upon,  in  defiance  of  the  law."  1  East, 
P.  C.  c  5,  s.  54,  p.  285. 
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is  guilty  of  murder;  (p)  and  it  has  been  held  that  the  second  also 
of  the  person  killed  is  equally  guilty  by  reason  of  the  countenance 
given  to  the  principal,  and  of  the  compact :  but  this  was  con- 
sidered as  a  severe  construction  by  Lora  Hale,  who  thought  that 
the  law  in  that  case  was  too  far  strained,  (q)  In  a  very  recent  case, 
however,  it  was  held  that  the  seconds  of  both  were  guilty  of 
murder,  (r) 

With  regard  to  other  persons  who  are  present  at  a  premeditated  duel,  other  persons 
the  question  is,  did  they  give  their  aid  and  assistance  by  their  counte-  p*e«ent. 
nance  and  encouragement  of  the  principals  in  the  contest?  Mere 
presence  is  not  sufficient;  but  if  they  sustain  the  principals  by  their 
advice  or  presence,  or  if  they  go  for  the  purpose  of  encouraging  and 
forwarding  the  unlawful  conflict,  although  they  do  not  say  or  do 
anything,  yet  if  they  are  present  and  assisting  and  encouraging  at 
the  moment  when  the  pistol  is  fired,  they  are  guilty  of  murder.  (*) 

Where  the  combat  is  not  an  act  of  deliberation,  but  the  imme-  Combat  upon  a 
diate  consequence  of  sudden  quarrel,  it  does  not  of  course  fall  «*d<fen  quar- 
within  the  foregoing  doctrine:  yet  in  cases  of  this  kind  the  law  re 
may  come  to  the  conclusion  of  malice,  if  the  party  killing  began 
the   attack  with  circumstances  of  undue  advantage,  (t)     For   in  Undue  advan- 
order  to  save  the  party  making  the  first  assault,  upon  an  insuffi-  **&** 
cient  legal  provocation,  from  the  guilt  of  murder,  the  occasion 
must  not  only  be  sudden,  but  the  party  assaulted  must  be  put  on 
an  equal  footing  in  point  of  defence ;  at  least  at  the  onset:  and 
this  more  particularly  where  the  attack  is  made  with  deadly  or 
dangerous  weapons,  (u) 

Thus  if  B.  draw  his  sword  and  make  a  pass  at  A.,  the  sword  of 
A.  being  then  undrawn,  and  thereupon  A.  draw  his  sword,  and  a 
combat  ensue,  in  which  A.  is  killed,  this  will  be  murder ;  for  B., 
by  making  die  pass,  while  his  adversary's  sword  was  undrawn, 
shews  that  he  sought  his  blood;  and  A.'s  endeavour  to  defend 
himself,  which  he  had  a  right  to  do,  will  not  excuse  B.  (v) 

In  Mawgridge  s  case,  words  of  anger  happening  Mawgridge  Mawgridge'* 
threw  a  bottle  with  great  force  at  the  head  of  Mr.  Cope,  and  im-  «**• 
mediately  drew  his  sword.  Mr.  Cope  returned  a  bottle  at  the 
head  of  Mawgridge,  and  wounded  him ;  whereupon  Mawgridge 
stabbed  Mr.  Cope.  This  was  ruled  to  be  murder ;  for  Mawgridge, 
in  throwing  the  bottle,  shewed  an  intention  to  do  some  great  mis- 
chief: and  his  drawing  immediately  shewed  that  he  intended  to 
follow  his  blow  ;  and  it  was  lawful  for  Mr.  Cope,  being  so  assaulted, 
to  return  the  bottle,  (w) 

Even  if  the  parties  are  upon  an  equal  footing  when  the  combat  Violent  con- 
begins,  malice  may  be  imphed  from  the  violent  conduct  which  the  duct  of  Ae 
party  killing  pursued  in  the  first  instance :  more  especially  where  par^y  *  "*" 


(p)  1  Hale,  442,  452.  1  Hawk.  P.  C. 
c  31,  s.  31.  Reg.  *.  Young,  8  C.  &  P. 
644. 

(a)  1  Hale,  442,  where  he  says  that  the 
book  of  22  £.  3,  Coron.  262,  was  relied 
upon :  bat,  as  he  thinks,  the  law  was  too 
far  strained  in  that  case ;  and  in  page  452, 
he  says,  "some  have  thought  it  to  be 
murder  also  in  the  second  of  the  party 
killed,  because  done  by  compact  and  agree- 
ment.    22  E.  3,  262.     Sedqu.  de  hoe." 

(r)  Reg.   ».  Young,  B  C.  &  P.   644, 

VOL.   L 


Vaughan,  J.,  and  Alderson,  B. 

(*)  Reg.  v.  Young,  tupn. 

(t)  Fost  295. 

(«)  1  East,  P.  C.  c.  5,  s.  25,  p.  242. 

0)  Fost.  295.  I  Hawk.  P.  C.  c.  31, 
s.  27. 

(w)  Rex  v.  Mawgridge,  Kel.  128,  129, 
cited  in  Fost  295, 296,  where  it  is  said  that 
the  judgment  in  this  case  was  boiden  to  be 
good  law  by  all  the  judges  of  England,  at 
a  conference  in  the  case  of  Major  Oneby,£ 
Lord  Raym.  1485.    2  Stra.  766. 

[  M 
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there  is  time  for  cooling,  and  such  expressions  are  used  as  mani- 
fest deliberation ;  as  in  the  following  case  of  Major  Oneby : — 
Oneby's  «we.  Major  Oneby  was  indicted  for  the  murder  of  Mr.  Gower ;  and  a 
special  verdict  was  found,  containing  the  following  statement.  The 
prisoner  being  in  company  with  the  deceased  and  three  other  persons 
at  a  tavern,  in  a  friendly  manner,  after  some  time,  began  playing  at 
hazard ;  when  Rich,  one  of  the  company,  asked  if  any  one  would  set 
him  three  half  crowns :  whereupon  the  deceased,  in  a  jocular  manner, 
laid  down  three  halfpence,  telling  Rich  he  had  set  him  three  pieces ; 
and  the  prisoner  at  the  same  time  set  Rich  three  half  crowns,  and 
lost  them  to  him.  Immediately  after  which,  in  an  angry  manner,  he 
turned  about  to  the  deceased,  and  said,  it  was  an  impertinent  thing 
to  set  halfpence,  and  that  he  was  an  impertinent  puppy  for  so  doing, 
to  which  the  deceased  answered,  whoever  called  him  so  was  a  rascal. 
Thereupon  the  prisoner  took  up  a  bottle,  and  with  great  force  threw 
it  at  the  deceased's  head;  but  did  not  hit  him,  the  bottle  only  brush- 
ing some  of  the  powder  out  of  his  hair.  The  deceased  in  return 
immediately  tossed  a  candle  stick  or  bottle  at  the  prisoner,  which 
missed  him ;  upon  which  they  both  rose  up  to  fetch  their  swords, 
which  then  hung  up  in  the  room,  and  the  deceased  drew  his  sword : 
but  the  prisoner  was  prevented  from  drawing  his  by  the  company. 
The  deceased  thereupon  threw  away  his  sword ;  and  the  company 
interposing,  they  sat  down  again  for  the  space  of  an  hour.  At  the 
expiration  of  that  time  the  deceased  said  to  the  prisoner,  "  We  have 
had  hot  words,  but  you  were  the  aggressor ;  but  I  think  we  may  pass 
it  over :"  and  at  the  same  time  offered  his  hand  to  the  prisoner, 
who  made  answer,  "No,  damn  you;  I  will  have  your  blood." 
After  which,  the  reckoning  being  paid,  all  the  company,  except  the 

Srisoner,  went  out  of  the  room  to  go  home ;  and  he  called  to  the 
eceased,  saying,  "  Young  man !  come  back ;  I  have  something  to 
say  to  you ;"  whereupon  the  deceased  returned  into  the  room,  and 
the  door  was  closed,  and  the  rest  of  the  company  excluded ;  but 
they  heard  a  clashing  of  swords,  and  the  prisoner  gave  the  deceased 
the  mortal  wound.  It  was  also  found,  that  at  the  breaking  up  of 
the  company  the  prisoner  had  his  great  coat  thrown  over  his 
shoulders,  and  that  he  received  three  slight  wounds  in  the  fight ; 
and  that  the  deceased,  being  asked  upon  his  death-bed,  whether  he 
received  his  wound  in  a  manner  among  sword  men  called  fair, 
answered,  "  I  think  I  did."  It  was  further  found  that,  from  the 
throwing  of  the  bottle,  there  was  no  reconciliation  between  the 
prisoner  and  the  deceased.  Upon  these  facts  all  the  Judges  were  of 
opinion  that  the  prisoner  was  guilty  of  murder;  he  having  acted 
upon  malice  and  deliberation,  and  not  from  sudden  passion.  It 
should  probably  be  taken,  upon  the  facts  found  in  the  verdict  and 
the  argument  of  the  Chief  Justice,  that,  after  the  door  had  been 
shut,  the  parties  were  upon  an  equal  footing  in  point  of  preparation 
before  the  fight  began  in  which  the  mortal  wound  was  given.  The 
main  point  then  on  which  the  judgment  turned,  and  so  declared 
to  be,  was  the  evidence  of  express  malice,  after  the  interposition  of 
the  company,  and  the  parties  had  all  sat  down  again  for  an  hour. 
Under  those  circumstances  the  Court  were  of  opinion  that  the  pri- 
soner had  had  reasonable  time  for  cooling:  after  which,  upon  an 
offer  of  reconciliation  from  the  deceased,  lie  had  made  use  of  that 
bitter  and   deliberate   expression,   that  he  would  have  his  blood. 
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And  again,  the  prisoner  remaining  in  the  room  after  the  rest  of  the 
company  retired,  and  calling  back  the  deceased  by  the  contemp- 
tuous appellation  of  young  man,  on  pretence  of  having  something  to 
say  to  him,  altogether  shewed  such  strong  proof  of  deliberation  and 
coolness  as  precluded  the  presumption  of  passion  having  continued 
down  to  the  time  of  the  mortal  stroke.  Though  even  that  would 
not  have  availed  the  prisoner  under  these  circumstances :  for  it 
must  have  been  implied,  according  to  Mawgridge's  case,  that  he 
acted  upon  malice ;  having  in  the  first  instance,  before  any  provo- 
cation received,  and  without  warning  or  giving  time  for  preparation 
on  the  part  of  Mr.  Gower,  made  a  deadly  assault  upon  him.  (x) 

Jf,  after  an  interchange  of  blows  on  equal  terms,  one  of  lie  par-  Use  of  deadl7 
ties,  on  a  sudden,  and  without  any  such  intention  at  the  commence-  ^^reriou* 
ment  of  the  affray,  snatches  up  a  deadly  weapon  and  kills  the  other  intention. 
party  with  it,  such  killing  will  be  only  manslaughter.  But  if  a 
party,  under  colour  of  fighting  upon  equal  terms,  uses  from  the  be- 
ginning of  the  contest  a  deadly  weapon  without  the  knowledge  of 
the  other  party,  and  kills  the  other  party  with  such  weapon ;  or  if, 
at  the  beginning  of  the  contest,  he  prepares  a  deadly  weapon,  so  as 
to  have  the  power  of  using  it  in  some  part  of  the  contest,  and  uses  it 
accordingly  in  the  course  of  the  combat,  and  kills  the  other  party 
with  the  weapon ;  the  killing  in  both  these  cases  will  be  murder.  The 
prisoner  and  Levy  quarrelled  and  went  out  to  fight  After  two 
rounds,  which  occupied  little  more  than  two  minutes,  Levy  was 
found  to  be  stabbed  in  a  great  many  places ;  and  of  one  of  those 
stabs  he  almost  instantly  died.  It  appeared  that  nobody  could  have 
stabbed  him  but  the  prisoner;  who  had  a  clasped  knife  before  the 
affray.  Bayley,  J.,  told  the  jury,  that  if  the  prisoner  used  the  knife 
privately  from  the  beginning;  or  if  before  they  began  to  fight  he 
placed  the  knife  so  that  he  might  use  it  during  the  affray,  and  used 
it  accordingly,  it  was  murder :  but  that  if  he  took  to  the  knife  after 
the  fight  began,  and  without  having  placed  it  to  be  ready  during  the 
affray,  it  was  only  manslaughter.  The  jury  found  the  prisoner 
guilty  of  murder,  (y) 

Upon  an  indictment  for  maliciously  cutting,  it  appeared  that  the 
prisoner  had  cut  the  prosecutor  in  a  fight  that  took  place  between 
them,  but  no  instrument  wap  seen  either  before  or  at  the  time  in 
the  prisoner's  hands;  Bayley,  J.,  "When  persons  fight  on  fair 
terms,  and  merely  with  fists,  where  life  is  not  likely  to  be  at  hazard, 
and  the  blows  passing  between  them  are  not  likely  to  cause  death, 
if  death  ensues,  it  is  manslaughter ;  and  if  persons  meet  originally 
on  fair  terms,  and  after  an  interval,  blows  having  been  given,  a  party 
draws  in  the  heat  of  blood  a  deadly  instrument,  and  inflicts  a  deadly 
injury,  it  is  manslaughter  only.  But  if  a  party  enters  into  a  contest 
dangerously  armed,  and  fights  under  an  unfair  advantage,  though 
mutual  blows  pass,  it  is  not  manslaughter,  but  murder.  If  you  are 
of  opinion  that  the  prisoner  entered  into  the  contest,  being  unduly 
armed  with  an  instrument  calculated  to  produce  the  effects  charged 
in  the  indictment,  and  with  the  instrument  ready  in  his  hand,  in 
order  that  he  might  resort  to  it  with  any  of  the  alleged  intents, 

(or)  Rex  0.  Oneby,  2  Str.  766.    2  Lord      1816.    Richards,  B.,  and  tbe  Recorder, 
Raym.  1485.  thought  the  direction  right.  MS.  Bayley,  J. 

(y)  Rez  v.  Anderson,  O.  B.  December,      See  Rex  v.  Kessal,  1  C.  &  P.  437,  pott. 
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then  he  is  guilty.    For  if  death  had  ensued  it  would  have  been 
murder."  (*) 

It  seems  to  have  been  considered  in  otie  case  that  the  nature  of  a 
mutual  combat  might  be  such  as  to  render  the  case  one  of  murder. 
Upon  an  indictment  for  manslaughter  the  evidence  was  that  the 

Snsoner  and  deceased  were  "  fighting  up  and  down,"  and  that  the 
eceased  died  of  the  injury  he  sustained  in  the  fight  Bayley,  J., 
to  the  jury,  "  lighting  up  and  down  is  calculated  to  produce  death, 
and  the  foot  is  an  instrument  likely  to  produce  death.  If  death 
happens  in  a  fight  of  that  description  it  is  murder,  and  not  man- 
slaughter." The  prisoner  having  been  convicted,  Bayley,  J.,  told 
him  that  if  he  had  been  charged  with  murder,  the  evidence  adduced 
would  have  sustained  the  indictment,  (a) 

Though,  where  there  has  been  an  old  quarrel  between  A.  and  B., 
and  a  reconciliation  between  them,  ana  afterwards,  upon  a  new 
and  sudden  falling  out,  A.  kills  B.,  this  is  not  murder ;  yet  if  upon 
the  circumstances  it  appears  that  the  reconciliation  was  but  pre- 
tended or  counterfeit,  and  that  the  hurt  done  was  upon  the  score 
of  the  old  malice,  it  is  murder,  (b) 


SECT.  m. 


Cases  of  Resistance  to  Officers  of  Justice,  to  Persons  acting  in  their 
aid,  and  to  private  Persons  lawfully  interfering  to  apprehend 
Felons,  or  prevent  a  Breach  of  the  Peace.   • 

Resisting  and  Ministers  of  justice,  as  bailifls,  constables,  watchmen,  &c.,  (c) 
killing  officers,  while  in  the  execution,  of  their  offices,  are  under  the  peculiar  pro- 
tection of  the  law ;  a  protection  founded  in  wisdom  and  equity, 
and  in  every  principle  of  political  justice ;  for  without  it  the  public 
tranquillity  cannot  possibly  be  maintained,  or  private  property  se- 
cured ;  nor  in  the  ordinary  course  of  things  will  offenders  of  any 
kind  be  amenable  to  justice.  For  these  reasons  the  killing  of  offi- 
cers so  employed  has  been  deemed  murder  of  malice  prepense,  as 
being  an  outrage  wilfully  committed  in  defiance  of  the  justice  of 
the  Kingdom.  If,  therefore,  upon  an  affray,  the  constable,  and 
others  in  his  assistance,  come  to  suppress  the  affray  and  preserve  the 
peace,  and  in  executing  their  office  the  constable  or  any  of  his 
assistants  is  killed,  it  is  murder  in  law,  although  the  murderer  knew 
not  the  party  that  was  killed,  and  although  the  affray  was  sudden, 
because  the  constable  and  his  assistants  came  by  authority  of  law  to 
keep  the  peace,  and  prevent  the  danger  which  might  ensue  by  the 
breach  ot  it  *,   and,  therefore,  the  law  will  adjudge  it  murder,  and 


s    case,    1     Lew.    173, 


Bavley,  J. 

(a)  Thorpe's  case,  1  Lew.  171.  M  Fight- 
ing up  and  down"  is  described  in  Roscoe's 
Cr.  £.  685,  as  u  a  brutal  and  savage  prac- 
tice in  the  north  of  England."  It  is  to  be 
remarked,  that  the  observations  of  the  very 
learned  judge  were  quite  unnecessary,  a* 
the  indictment  was  only  for  manslaughter, 


and  their  correctness  may  well  be  ques- 
tioned, as  they  are  opposed  to  all  those 
cases  where  deadly  weapons  have  been  used 
in  mutual  combat  upon  a  sudden  quarrel. 
See  the  cases,  post,  tit.  Mantkiughter,  Mu- 
tual Combat."  C.  S.  G. 

(b)  1  Hale,  451. 

(c)  1  Hale,  456,  460.    4  Co,  40. 
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that  the  murderer  had  malice  prepense,  because  he  set  himself  against 
the  justice  of  the  realm :  so  if  the  sheriff,  or  any  of  his  bailiffs,  or 
other  officers,  is  killed  'in  executing  the  process  of  the  law,  or  in 
doing  their  duty,  it  is  murder ;  the  same  is  the  law  as  to  a  watch- 
man who  is  killed  in  the  execution  of  his  office,  (d)  This  rule  is 
not  confined  to  the  instant  the  officer  is  upon  the  spot,  and  at  the 
scene  of  action,  engaged  in  the  business  tnat  brought  him  thither ; 
for  he  is  under  the  same  protection  of  the  law  eundo,  morando,  et 
redeundo  :  and  ther  efore  if  he  come  todo  his  office,  and  meeting 
with  great  opposition,  retire,  and  be  killed  in  the  retreat,  this  will 
amount  to  murder;  as  he  went  in  obedience  to  the  law  and  in  the 
execution  of  his  office,  and  his  retreat  was  necessary  in  order  to 
avoid  the  danger  by  which  he  was  threatened.  And,  upon  the  same 
principle,  if  he  meet  with  opposition  by  the  way,  and  be  killed  be- 
fore he  come  to  the  place,  such  opposition  being  intended  to  prevent 
his  doing  his  duty,  (which  is  a  fact  to  be  collected  from  circumstances 
appearing  in  evidence,)  this  likewise  will  amount  to  murder,  (e) 

A  policeman  is  entitled  to  the  same  protection  in  the  execution  a  policeman 
of  his  duty  as  a  constable,  and  if  he  is  killed  in  the  execution  is  entitled  to 
of  his  duty  it  will  be  murder.  Where,  therefore,  a  policeman  be-  ^J^onasa 
tween  eleven  and  twelve  o'clock  at  night  was  called  upon  to  clear  a  constable, 
beer-house,  which  he  did,  and  then  went  into  the  street  where  the  pri- 
soner and  many  others  were  standing  near  the  door,  when  the  pri- 
soner refused  to  go  home,  and  used  very  abusive  and  violent  lan- 
guage, and  the  policeman  laid  his  hand  on  his  shoulder  gently,  and 
told  him  to  go  away,  on  which  the  prisoner  immediately  stabbed  him 
with  a  knife  in  the  throat;  it  was  held  that  if  the  policeman  had 
died,  this  would  have  been  murder,  for  if  a  policeman  had  heard  any 
noise  in  the  beer-house  at  such  a  time  of  night,  he  would  have  acted 
within  the  line  of  his  duty,  if  he  had  gone  m,  and  insisted  that  the 
house  should  be  cleared ;  and  much  more  so,  if  he  was  required  by 
the  landlady ;  and  after  that  was  done,  if  a  knot  of  people  remained 
in  the  street,  and  the  crowd  increased  in  consequence  of  their  atten- 
tion being  drawn  to  the  clearing  of  the  house,  and  if  anything  was 
saying  or  doing  likely  to  lead  to  a  breach  of  the  peace,  the  policeman 
was  not  only  bound  to  interfere,  but  it  would  have  been  a  breach  of 
his  duty  if  he  had  not  done  so,  and  if  in  so  doing  he  ordered  the 
people  to  go  away,  and  any  one  was  unwilling,  and  defied  the  police- 
man, and  used  threatening  language,  the  policeman  was  perfectly 
justified  in  insisting  upon  that  person  going  off;  and  if  he  had 
warned  him  several  times,  and  he  would  not  go  away,  and  used 
threatening  language  if  any  one  ventured  to  touch  him,  the  police- 
man was  entirely  justified  m  using  a  degree  of  violence  to  push  him 
from  the  place,  in  order  to  get  him  to  go  home ;  and  therefore  any- 
thing that  he  did  would  not  be  in  the  nature  of  an  assault,  but  would 
be  an  act  in  the  discharge  of  his  duty,  and  therefore  any  blow  that 
was  given  afterwards  with  a  cutting  instrument  would  be  precisely 
the  same  as  if  it  had  been  given  without  anything  being  done  by  the 
policeman.  (/)    So  where  a  policeman  saw  the  prisoner  playing  the 

(d)  Cases  of  Appeals  and  Indictments,  («)  Fost  308,  309. 

4  Co.  40.    As  to  the  authority  for  acting,  (/)  Rex  v.  Hems,  7  C.  &  P.  312,  Wfl. 

and  the  exercise  of  that  authority  in  a  proper  Hams,  J. 
manner,  see  port,  chap.  iiL,  s.  3. 
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bagpipes  in  a  street  at  half-past  eleven  o'clock  at  night,  by  which  he 
collected  a  large  crowd  round  him,  among  whom  were  prostitutes 
and  thieves,  and  the  policeman  told  him  he  could  not  be  allowed  to 
play  at  that  time  of  night,  and  he  must  go  on,  but  he  said  he  would  be 
damned  if  he  would,  and  the  policeman  took  hold  of  him  by  the 
shoulder,  and  slightly  pushed  him,  on  which  the  prisoner  wounded 
him  with  a  razor ;  it  was  held,  that  if  the  prisoner  was  collecting  a 
crowd  of  persons  at  that  time  of  night,  and  the  policeman  desired 
him  to  go  on,  and  laid  his  hand  upon  his  shoulder  with  that  view 
only,  he  did  not  exceed  his  duty,  and  if  the  prisoner  then  wounded 
him,  it  would  have  been  murder  if  he  had  died ;  but  if  the  policeman 
save  the  prisoner  a  blow  and  knocked  him  down,  he  was  not  justi- 
fied in  so  doing,  (g) 

The  protection  which  the  law  affords  to  such  ministers  of  justice 
is  not,  as  we  have  seen,  confined  to  their  own  persons.  Every  one 
coming  to  their  aid,  and  lending  his  assistance  for  the  keeping  of 
the  peace,  or  attending  for  that  purpose,  whether  commanded  or  not, 
is  under  the  same  protection  as  the  officer  himself.  (A)  Nor  is  the 
protection  which  the  law  affords  in  these  cases  confined  to  the  ordi- 
nary ministers  of  justice,  or  their  assistants.  It  extends,  under 
certain  limitations,  to  the  cases  of  private  persons  interposing  for 
preventing  mischief  from  an  affray,  or  using  their  endeavours  to 
apprehend  felons,  or  those  who  have  given  a  dangerous  wound,  and 
to  bring  them  to  justice :  such  persons  being  likewise  in  the  dis- 
charge of  a  duty  required  of  them  by  the  law.  The  law  is  their 
warrant,  and  they  may  not  improperly  be  considered  as  persons 
engaged  in  the  public  service,  and  for  the  advancement  of  justice, 
though  without  any  special  appointment ;  and  being  so  considered, 
they  are  under  the  same  protection  as  the  ordinary  ministers  of 
justice,  (t)  A  person  aiding  a  policeman  in  conveying  a  person  sus- 
pected of  felony  to  a  station-house  is  entitled  to  the  same  protection 
eundo,  morando,  et  redeundo  as  the  policeman.  The  deceased  having 
been  required  by  a  policeman  to  aid  him  in  taking  a  man,  whom  he 
had  apprehended  on  suspicion  of  stealing  potatoes,  to  the  station- 
house,  did  so  for  some  time,  and  then  was  going  away,  when  he  was 
attacked  and  beaten  to  death ;  it  was  objected  that  he  was  not  at 
the  time  aiding  the  policeman.  Coltman,  J.,  "  He  is  entitled  to 
protection  eundo,  morando,  et  redeundo"  (J) 

But  with  respect  to  private  persons  using  their  endeavours  to 
bring  felons  to  justice,  it  should  be  observed,  by  way  of  caution, 
that  they  must  be  careful  to  ascertain,  in  the  first  instance,  that  a 
felony  has  actually  been  committed,  and  that  it  has  been  committed 
by  the  person  whom  they  would  pursue  and  arrest.  For  if  no 
felony  has  been  committed,  no  suspicion,  however  well  founded, 
will  bring  the  person  so  interposing  within  this  especial  protection 
of  the  law :  (k)  nor  will  it  be  extended  to  those  who,  where  a  felony 
has  actually  been  committed,  upon  suspicion,  possibly  well  founded, 
pursue  or  arrest  the  wrong  person.  (/)  But  the  law  is  otherwise 
in  the  case  of  an  officer  acting  in  pursuance  of  a  warrant.     For  if 


(a)  Reg.  0.  Hagan,  8  C.   &  P.    167, 
fiolland,  B.,  and  Coltman,  J. 
(A)  1  Hale,  462,  463.     FosL  909. 
(i)  Fost.  309. 
(j)  Reg*  »•  Phelps,    Gloucester  Sum. 


Ass.  1841.  MS.  C.  S.  6.     See  The  Sis- 
singhurst-house  case,  pott,  p.  537. 

(k)  Cro.  Jac.  194.     2  Inst.  52,  172. 

(/)  J  Hale,  4^0.     Fost.  318. 
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A.,  being  a  peace-officer,  has  a  warrant  from  a  proper  magistrate 
for  the  apprehending  of  B.  by  name,  upon  a  charge  of  felony ;  or 
if  B.  stands  indicted  for  felony ;  or  if  the  hue  and  cry  is  levied 
against  B.  by  name ;  in  these  cases  if  B.,  though  innocent,  fly,  or 
turn  and  resist,  and  in  the  struggle  or  pursuit  is  killed  by  A.,  or 
any  person  joining  in  the  hue  and  cry,  the  person  so  killing  will 
be  indemnified ;  and,  on  the  other  hand,  if  A.,  or  any  person  join- 
ing in  the  hue  and  cry,  is  killed  by  B.,  or  any  of  his  accomplices 
joining  in  that  outrage,  such  killing  will  be  murder ;  for  A.  and 
those  joining  with  him  were  in  this  instance  in  the  discharge  of  a 
duty  required  from  them  by  the  law ;  and,  in  case  of  their  wilful 
neglect  of  it,  subject  to  punishment  (m) 

Upon  these  principles  it  may  be  laid  down  as  a  general  rule,  that  General  rule. 
where  persons  having  authority  to  arrest  or  imprison,  using  the 
proper  means  for  that  purpose,  are  resisted  in  so  doing,  and  killed, 
it  will  be  murder  in  all  who  take  a  part  in  such  resistance;  for  it 
is  homicide  committed  in  despite  ox  the  justice  of  the  kingdom. 
This  rule  is  laid  down  upon  the  supposition  that  resistance  be 
made ;  and,  upon  that  supposition,  it  is  conceived  that  it  will  hold 
in  all  cases,  whether  civil  or  criminal ;  for  under  circumstances  of 
resistance,  in  either  case,  the  persons  having  authority  to  arrest  or 
imprison  may  repel  force  by  force,  and  will  be  justified  if  death 
should  ensue  in  tne  struggle ;  while,  on  the  other  hand,  the  persons 
resisting  will  be  guilty  or  murder,  (n)  And  it  has  been  decided, 
that  if  in  any  quarrel,  sudden  or  premeditated,  a  justice  of  peace, 
constable,  or  watchman,  or  even  a  private  person,  be  slain  in  endea- 
vouring to  keep  the  peace  and  suppress  the  affray,  he  who  kills  him 
will  be  guilty  of  murder,  (o)  But  in  such  case  the  person  slain 
must  have  given  notice  of  the  purpose  for  which  he  came,  by  com- 
manding the  parties  in  the  King's  name  to  keep  the  peace,  or  by 
otherwise  shewing  that  it  was  not  his  intention  to  take  part  in  the 
quarrel,  but  to  appease  it ;  (p)  unless,  indeed,  he  were  an  officer 
within  his  proper  district,  and  known,  or  generally  acknowledged, 
to  bear  the  office  he  had  assumed,  (g)  As  if  A.,  B.,  and  C,  be  in 
a  tumult  together,  and  D.,  the  constable,  come  to  appease  the  affray, 
and  A,  knowing  him  to  be  the  constable,  kill  him,  and  B.  and  C. 
not  knowing  him  to  be  the  constable,  come  in,  and  finding  A.  and 
D.  struggling,  assist  and  abet  A.  in  killing  the  constable,  this  is 
murder  in  A.,  but  manslaughter  in  B.  ana  C.  (r)  Where  a  con- 
stable interferes  in  an  affray  to  keep  the  peace,  and  is  killed,  such 
of  the  persons  concerned  in  killing  nim  as  knew  him  to  be  a  con- 
stable are  guilty  of  murder ;  and  such  as  did  not  know  it,  of  man- 
slaughter only.  (*) 

But  it  must  be  well  remembered,  that  this  protection  of  the  law  Questions  as  to 
is  extended  only  to  persons  who  have  authority  to  arrest  or  im-  autllonty» 
prison,  and  who  use  such  authority  in  a  proper  manner ;  and  that  inf^&c***  " 
questions  of  much  nicety  and  difficulty  will  often  arise  upon  the 
points  of  authority,  legality  of  process,  notice,  and  regularity  of 
proceeding.    The  consideration  of  these  points  will  be  attempted 

(»)  Fort.  318.  (p)  Fost.  272. 

(*)  Fost.  270,  271.  1  Hale,  494.  3  Inst.  (9)  1  Hawk.  P.  C.  c.  31,  s.  49,  50. 

66.   2  Hale,  117,  118.  (r)  1  Hale,  438. 

(o)  1  Hawk.  P.  C.  c.  31,  s.  48, 54.  («)  1  Hale,  446. 
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in  a  subsequent  part  of  the  Work ;  for  as  the  consequences  of  de- 
fects in  any  of  these  particulars  will  generally  be  to  extenuate  the 
crime  of  killing,  and  reduce  it  to  manslaughter,  the  discussion  of 
them  will  perhaps  be  better  introduced  in  the  Chapter  relating  to 
that  species  of  homicide,  (t) 
As  to  person  With  respect  to  the  persons  who  shall  be  considered  as  taking  a 
taking  part  in  ^art  -m  fae  instance,  it  may  be  observed,  that  if  the  party  who 
*****  ce*  is  arrested  yield  himself  and  make  no  resistance,  but  others  en- 
deavour to  rescue  him,  and  he  do  no  act  to  declare  his  joining 
with  them,  if  those  who  come  to  rescue  him  kill  any  of  the  bailifis, 
this  is  murder  in  them,  but  not  in  the  party  arrested :  but  not  so 
if  he  do  any  act  to  countenance  the  violence  of  the  rescuers,  (u) 
And  where  Jackson  and  four  others,  having  committed  a  robbery, 
were  pursued  by  the  country  upon  hue  and  cry,  and  Jackson 
turned  upon  his  pursuers,  (others  of  the  robbers  being  in  the  same 
field,  and  having  often  resisted  the  pursuers,)  and  refusing  to 
yield,  killed  one  of  the  pursuers ;  it  was  held,  that  inasmuch  as  all 
the  robbers  were  of  a  company  and  made  a  common  resistance, 
and  so  one  animated  the  other,  all  those  of  the  company  of  the 
robbers  that  were  in  the  same  field,  though  at  a  distance  from 
Jackson,  were  principals,  viz.,  present,  aiding  and  abetting:  and 
it  was  also  held,  that  one  of  the  malefactors  who  was  apprehended 
a  little  before  the  party  was  hurt,  being  in  custody  when  the 
stroke  was  given,  was  not  guilty,  unless  it  could  be  proved  that 
after  he  was  apprehended  ne  had  animated  Jackson  to  kill  the 
partv.  (v) 

If  a  man  be  arrested,  and  he  and  his  company  endeavour  a 
rescue,  and,  while  they  are  fighting,  one  who  knows  nothing  of  the 
arrest  coming  by  act  in  aid  of  the  party  arrested,  and  one  of  the 
bailifis  be  killed,  the  person  so  acting  in  aid  is  guilty  of  murder ; 
for  a  man  must  take  the  consequences  of  joining  in  any  unlawful 
act,  such  as  fighting ;  and  his  ignorance  will  not  excuse  him 
where  the  fact  is  made  murder  by  the  law  without  any  actual  pre- 
cedent malice,  as  in  the  case  of  killing  an  officer  in  the  due  exe- 
cution of  his  office,  (to)  But  it  should  be  observed,  that,  in  another 
report  of  the  same  case,  it  is  said  to  have  been  resolved,  that  if  a 
person,  not  knowing  the  cause  of  the  struggle,  had  interposed  be- 
tween the  bailiff  and  the  party  arrested,  with  intent  to  prevent 
mischief,  it  would  not  have  been  murder  in  such  person,  though 
the  bailiffs  assistant  were  killed  by  one  of  the  rescuers ;  (a?)  and  it 
should  seem  that,  in  a  case  of  this  kind,  the  material  inquiry 
would  be,  whether  the  stranger  interfered  with  the  intention  of 
preserving  the  peace  and  preventing  mischief;  for  if  he  interposed 
for  the  express  purpose  of  aiding  one  party  against  the  other,  he 
must  abide  the  consequences  at  his  peril,  (y) 

A.  beat  B.,  a  constable,  who  was  in  the  execution  of  his  office, 
and  they  were  parted ;  and  then  C,  a  friend  of  A.,  rushed  suddenly 
in,  took  up  the  quarrel,  fell  upon  the  constable,  and  killed  him  in 
the  struggle ;  but  A.  was  not  engaged  in  this  after  he  was  parted 


j 


0  Pott,  Chap,  iii.,  8. 3.  (w)  Sir  Charles  Stanley's  case,  KeL  87. 

«)  Sir  Charles  Stanley's  case,  Kel.  87.  (x)  Rex  v.   Sir  Charles  Stanslie   and 

See  Rex  ».  Whithorne,  3  C.  &  P.,  394,  Andrews,  1  Sid.  160.  MS.   Burnet  accord, 

po*,  p.  543.  as  cited  1  East,  P.  C.  c.  5,  s.  63,  p.  296. 

{v)  Jackson's  case,  I  Hale,  464,  465.  (y)  1  East,  P.  C.  c.  5,  s.  83,  p.  318. 
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from  B.  And  it  was  holden  by  two  judges,  that  this  was  murder 
only  in  C. ;  and  A.  was  acquitted,  because  it  was  a  sudden  quarrel, 
and  it  did  not  appear  that  A.  and  C.  came  upon  any  design  to 
abuse  the  constable.  (&)  But  if  a  man  begin  a  riot,  and  the  same 
riot  continue,  and  an  officer  be  killed*  he  that  began  the  riot 
would,  if  he  remained  present  at  it,  be  a  principal  murderer, 
though  he  did  not  commit  the  feet  (a) 

A  great  number  of  persons,  assembled  in  a  house  called  Sitting-  Sissinghunt- 
hurst,  in  Kent,  issued  out  and  committed  a  great  riot  and  battery  house  cue. 
upon  the  possessors  of  a  wood  adjacent  One  of  their  names,  viz., 
A.,  was  known,  the  rest  were  not  known ;  and  a  warrant  was  ob- 
tained from  a  justice  of  peace  to  apprehend  the  said  A.,  and  divers 
other  persons  unknown,  who  were  all  together  in  Sissinghurst- 
house.  The  constable,  with  about  sixteen  or  twenty  called  to  his 
assistance,  came  with  the  warrant  to  the  house,  and  demanded  en- 
trance, and  acquainted  some  of  the  persons  within  that  he  was  the 
constable,  and  came  with  the  justice's  warrant,  and  demanded  A. 
with  the  rest  of  the  offenders  that  were  then  in  the  house ;  and 
one  of  the  persons  within  came,  and  read  the  warrant,  but  denied 
admission  to  the  constable,  or  to  deliver  A.  or  any  of  the  male- 
factors ;  but,  going  in,  commanded  the  rest  of  the  company  to  stand 
to  their  staves.  The  constable  and  his  assistants,  fearing  mis- 
chief, went  away ;  and  being  about  five  rods  from  the  door,  B.,  C, 
D.,  E.,  F.,  &c,  about  fourteen  in  number,  issued  out  and  pursued 
the  constable  and  his  assistants.  The  constable  commanded  the 
peace,  yet  they  fell  on,  and  killed  one  of  the  assistants  of  the  con- 
stable, and  wounded  others,  and  then  retired  into  the  house  to  the 
rest  of  their  company  which  were  in  the  house,  whereof  the  said 
A.  and  one  G.  that  read  the  warrant  were  two.  For  this  A.,  B., 
C,  D.,  E.,  F.,  G.,  and  divers  others,  were  indicted  of  murder,  and 
tried  at  the  King's  Bench  bar,  when  these  points  were  unanimously 
determined : 

1.  That  although  the  indictment  were,  that  B.  gave  the  stroke, 
and  the  rest  were  present  aiding  and  assisting,  though  in  truth  C. 
gave  the  stroke,  or  that  it  did  not  appear  upon  the  evidence  which 
of  them  gave  the  stroke,  but  only  that  it  was  given  by  one  of  the 
Tioters,  vet  that  such  evidence  was  sufficient  to  maintain  the  indict- 
ment ;  for  in  law  it  was  the  stroke  of  all  that  party,  according  to  the 
resolution  in  MackalUfs  case,  (b) 

2.  That  in  this  case  all  that  were  present  and  assisting  to  the 
rioters  were  guilty  of  the  death  of  the  party  slain,  though  they  did 
not  all  actually  strike  him,  or  any  of  the  constable's  company. 

3.  That  those  within  the  house,  if  they  abetted  or  counselled 
the  riot,  were  in  law  present  aiding  and  assisting,  and  principals, 
as  well  as  those  that  issued  out  and  actually  committed  the  assault ; 
for  it  was  but  within  five  rods  of  the  house,  and  in  view  thereof,  and 
all  done  as  it  were  in  the  same  instant  (c) 

(z)  By  Holt,  C.  J.,  and  Rooksby,  at  (c)  Vide  Lord  Dacre's  case, ;  Hale,  439. 

Hertford,  temp.  Will.  3,  ad  incipium  MS.  The  Lord  Dacre  and  divers  others  came  to ' 

Tracey,  53.     1  East,  P.  C.  c.  5,  s.  63,  shoot  deer  in  the  park  of  one  Pelham.  Ray- 

p.  296  ;  and  see  also  Fost.  353.  den,  one  of  the  company,  killed  the  keeper  m 

(a)  Reg.  v.  Wallis  and  others,  1  8alk.  the  Park,  the  Lord  Dacre  and  the  rest  of  the 
334.  company  being  in  other  parts  of  the  park ; 

(b)  9  Co.  67  b.  and  it  was  ruled  that  H  was  murder  in  them 
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4.  That  here  was  sufficient  notice  that  it  was  the  constable,  be- 
fore the  man  was  killed.  1.  Because  he  was  the  constable  of  the 
same  vill.  2.  Because  he  notified  his  business  at  the  door  before 
the  assault,  viz.,  that  he  came  with  the  justice's  warrant.  3.  Be- 
cause, after  his  retreat,  and  before  the  man  was  slain,  the  constable 
commanded  the  peace;  and,  notwithstanding,  the  rioters  fell  on 
and  killed  the  party. 

5.  It  was  resolved,  that  the  killing  of  the  assistant  of  the  constable 
was  murder,  as  well  as  the  killing  of  the  constable  himself 

6.  That  those  who  come  in  to  the  assistance  of  the  constable, 
though  not  specially  called  thereunto,  are  under  the  same  protec- 
tion as  they  that  are  called  to  his  assistance  by  name. 

7.  That  although  the  constable  retired  with  his  company  upon 
the  not  delivering  up  of  A.,  yet  the  killing  of  the  assistant  of  the 
constable  in  that  retreat  was  murder.  L  Because  the  retreat  was 
one  continued  act  in  pursuance  of  his  office;  being  necessary, 
when  he  could  not  attain  the  object  of  his  warrant,  and  being  in 
effect  a  continuation  of  the  execution  of  his  office,  and  under  the 
same  protection  of  the  law  as  his  coming  was.  2.  Principally  be- 
cause the  constable,  in  the  beginning  of  the  assault,  and  before  the 
man  was  stricken,  commanded  the  peace. 

8.  It  seems  that  even  if  the  constable  had  not  commanded  the 
peace,  yet  as  he  and  his  company  came  about  what  the  law  allowed 
them,  and,  when  they  coula  not  effect  it  fairly,  were  going  their 
way,  the  rioters  pursuing  them  and  killing  one  made  the  offence 
murder  in  them  all;  for  the  act  was  done  without  provocation, 
and  the  constable  and  his  company  were  peaceably  retiring :  but 
this  point  was  not  relied  upon,  because  tnere  was  enough  upon 
the  former  point  to  convict  the  offenders.  In  the  conclusion,  the 
lury  found  nine  of  them  guilty,  and  acquitted  those  within ;  not 
because  they  were  absent,  but  because  there  was  no  clear  evi- 
dence that  they  consented  to  the  assault  as  the  jury  thought ;  and 
therefore  judgment  was  given  against  the  nine  to  Be  £ange£(rf) 


SECT.  IV. 

Cases  where  the  Killing  takes  place  in  the  Prosecution  of  some  other 

Criminal,  Unlawful,  or  Wanton  Act. 

If  an  action,  unlawful  in  itself,  be  done  deliberately  and  with 
intention  of  mischief  or  great  bodily  harm  to  particular  individuals, 
or  of  mischief  indiscriminately,  fall  where  it  may,  and  death  ensue 
against  or  beside  the  original  intention  of  the  party,  it  will  be 
murder.  («)  '        J 

•11,  and  they  died  for  it.    Crompt  25,  a.  he  is  the  immediate  officer  of  the  court,  and 

Dalt   c.   145,  p.  472.    34    Hen.   8,  B.  precedents  in  cases  of  judgments  given  in 

Coron.  172.    See  also  Moor,  86.  Kely.56.  the  King's  Bench  have  commonly  been, 

(rf)  8issinffhurst-hou8e   case,    1   Hale,  Et  dictum  est  marttcaBo,  £e.  quod  faciat 


461,  2,  3.     The  award  was  for  the  marshal      txtcutionem  periculo  inmmbtnte 
to  do  execution,  because  they  were  re-  (e)  Fost  261. 

manded  to  the  custody  of  the  marshal,  and 
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Under  this  head  may  be  mentioned  the  cases  of  particular  malice  Particular 
to  one  individual  falling  by  mistake  or  accident  upon  another,  JJjJ^^008 
which,  by  the  ignorance  or  lenity  of  juries,  have  been  sometimes  failing  upon 
brought  within  the  rule  of  accidental  death.  But  though,  in  a  loose  another, 
way  of  speaking,  it  may  be  called  accidental  death  when  a  person 
dies  by  a  blow  not  intended  against  him,  the  case  is  considered  by 
the  law  in  a  very  different  light  Thus,  if  it  appears  from  circum- 
stances that  the  injury  intended  to  A.,  whether  by  poison,  blow,  or 
any  other  means  of  death,  would  have  amounted  to  murder  if  he 
had  been  killed  by  it,  it  will  amount  to  the  same  offence  if  B. 
happen  to  fall  by  the  same  means ;  (/)  so  that  if  C,  having  malice 
against  A.,  strikes  at  and  misses  him,  but  kills  B.,  this  is  murder  in 
C. :  (g)  and  upon  the  same  principle,  if  A.  and  B.  engage  in  a  de- 
liberate duel,  and  a  stranger  coming  between  them  to  part  them  is 
killed  by  one  of  them,  it  is  murder  in  the  party  killing,  (A)  And  it 
has  also  been  resolved,  that  where  A.  had  malice  against  D.,  the 
master  of  B.,  and  assaulted  him,  and  upon  B.  the  servant  coming 
to  the  aid  of  his  master,  A.  killed  B.,  it  was  murder  in  A.  as  much 
as  if  he  had  killed  the  master.  (*)  So,  where  A-  gave  a  poisoned 
apple  to  his  wife  intending  to  poison  her,  and  the  wife,  ignorant  of 
the  matter,  gave  it  to  a  child  who  took  it  and  died ;  this  was  held 
murder  in  A,  though  he,  being  present  at  the  time  endeavoured  to 
dissuade  his  wife  from  giving  the  apple  to  the  child  (J)  And,  upon 
the  same  principle,  it  was  held  to  be  murder  where  A-  mixed  poison 
in  an  electuary  sent  by  an  apothecary  to  her  husband,  which  aid  not 
kill  him,  but  afterwards  killed  the  apothecary,  who  to  vindicate  his 
reputation,  tasted  it  himself,  having  first  stirred  it  about,  (k)  Doubt 
was  entertained,  because  the  apothecary,  of  his  own  hand,  without 
incitement  from  any  one,  not  only  partook  of  the  electuary,  but 
mingled  it  together,  so  as  to  incorporate  the  poison,  and  make  its 
operation  more  forcible  than  the  mixture  as  made  by  the  wife  of  A. : 
but  the  Judges  resolved  that  she  was  guilty  of  murder ;  for  the 
putting  the  poison  into  the  electuary  was  the  cause  of  the  death : 
and  if  a  person  prepares  poison  with  intent  to  kill  any  reasonable 
creature,  such  person  is  guilty  of  the  murder  of  whatever  reasonable 
creature  is  killed  thereby.  (I)  So  if  A.  put  poison  into  wine,  with 
intent  to  kill  B.,  and  C.  drinks  thereof  and  dies,  A.  is  guilty  of  the 
murder  of  C. ;  and  it  makes  no  difference  that  the  wine,  unless 
stirred  up,  would  not  have  killed  C,  and  that  C,  thinking  there 
was  sugar  in  it,  stirred  it  up.  (m) 


(/}  Id.  ibid.  1  Hale,  441.  Williams1* 
case,  1  Hale,  469,  which  Holt,  C.  J., 
thought  would  have  been  a  case  of  murder, 
if  the  indictment  had  been  so  laid.  See 
Mawgridge's  case,  Kel.  131. 

(g)  1  East,  P.  C.  c.  6,  s.  17,  p.  230. 

(A)  1  Hale,  441.  Dalt.  c.  145,  p.  472. 
It  appears  to  have  been  holden  in  such  a 
case,  where  the  combating  was  by  malice 
prepense,  that  the  killing  of  the  person  who 
came  to  part  them  was  murder  in  both  the 
combatants,  22  Edw.  3,  Coron.  262.  Lam- 
bard  out  of  Dallison's  Report,  p.  217.  But 
Lord  Hale  thinks  that  this  is  mistaken,  and 
that  it  is  not  murder  in  both*  unless  both 
struck  him  who  came  to  part  them ;  and 
says  that  by  the  book  of  22  Ass.  71,  Coron. 


180  (which  seems  to  be  the  same  case  mora 
at  large)  he  only  that  gave  the  stroke  had 
judgment,  and  was  executed.  1  Hale,  441, 
to  which  this  note  is  subjoined  ;  "  the  other 
does  not  appear  to  have  been  before  the 
court :  but,  upon  putting  the  case,  the 
court  said,  he  that  struck  is  guilty  of 
felony,  but  said  nothing  as  to  him  who  did 
not  strike." 

(t)  1  Hale,  438. 

( •)  Saunder's  case,  Plowd.  474.  1  Hawk. 
P.  C.  c.  31,  s.  45.     1  Hale,  436. 

(k)  Gore's  case,  9  Co.  81.  1  Hawk. 
P.  C.  c.  31,  s.  45.  1  Hale,  436. 

(/)  Ante,  note  (A). 

(m)  9  Co.  81  b.  See  Reg.  v.  Michael, 
2Moo.C.  C.  R.120,jMft*. 
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General 
lice  or  de- 
prated  inclina- 
tion to  mis» 
chief* 


Death  from 
an  unlawful  act 
done  with  a 
felonious 
intent 


Death  from  an 
act  intending 
bodily  harm. 


So,  where  a  person  gave  medicine  to  a  woman  to  procure  an 
abortion,  (n)  and  where  a  person  put  skewers  into  the  womb  of  a 
woman  for  the  same  purpose :  (o)  by  which  in  both  cases  the  wo- 
men were  killed,  these  acts  were  held  clearly  to  be  murder;  for, 
though  the  death  of  the  woman  was  not  intended,  the  acts  were  of 
a  nature  deliberate  and  malicious,  and  necessarily  attended  with 
great  danger  to  the  persons  on  whom  they  were  practised 

Here  are  also  otner  cases  where  no  mischief  is  intended  to  any 
particular  individual,  but  where  there  is  a  general  malice  or  de- 
prayed  inclination  to  mischief  fall  where  it  may ;  and  in  these  cases 
the  act  itself  being  unlawful,  attended  with  probable  serious  danger, 
and  done  with  a  mischievous  intent  to  hurt  people,  the  killing  will 
amount  to  murder.  (/>)  Thus,  if  a  man  go  deliberately,  and  with 
an  intent  to  do  mischief,  upon  a  horse  used  to  strike,  or  coolly  dis- 
charge a  gun  amongst  a  multitude  of  people,  and  death  be  the  con- 
sequence of  such  acts,  it  will  be  murder,  (q)  So,  if  a  man  resolves 
to  Kill  the  next  man  he  meets,  and  does  kill  him,  it  is  murder, 
although  he  knew  him  not ;  for  this  is  universal  malice,  (r)  And 
upon  the  same  principle,  if  a  man,  knowing  that  people  are  passing 
along  the  street,  throw  a  stone  likely  to  do  injury,  or  shoot  over  a 
house  or  wall  with  intent  to  do  hurt  to  people,  and  one  is  thereby 
slain,  it  is  murder  on  account  of  the  previous  malice,  though  not 
directed  against  any  particular  individual :  for  it  is  no  excuse  that 
the  party  was  bent  upon  mischief  generally,  (s) 

Whenever  an  unlawful  act,  an  act  malum  in  se9  is  done  in  prose- 
cution of  a  felonious  intention,  and  death  ensues,  it  will  be  murder: 
as  if  A-  shoot  at  the  poultry  of  B.  intending  to  steal  the  poultry, 
and  by  accident  kill  a  man,  this  will  be  murder  by  reason  of  the 
felonious  intention  of  stealing,  (t)  And  it  was  held,  that  if 
such  offenders  as  were  mentioned  in  the  statute  Be  malefactoribus 
in  partis,  (u)  killed  the  keeper,  &c.  it  was  murder  in  all,  although  it 
appeared  that  the  keeper  ordered  them  to  stand,  assaulted  them  first, 
and  that  they  fled,  and  did  not  turn  till  one  of  the  keepers'  men  had 
fired  and  hurt  one  of  their  companions,  (v) 

Also,  where  the  intent  is  to  do  some  great  bodily  harm  to  another, 
and  death  ensues,  it  will  be  murder;  as  if  A.  intend  only  to  beat  B. 
in  anger,  or  from  preconceived  malice,  and  happen  to  kill  him,  it 
will  be  no  excuse  that  he  did  not  intend  all  the  mischief  that 
followed ;  for  what  he  did  was  malum  in  se,  and  he  must  be  answer- 
able for  its  consequences.  He  beat  B.  with  an  intention  of  doing 
him  some  bodily  harm,  and  is  therefore  answerable  for  all  the  harm 
he  did.  (w)  So  if  a  large  stone  be  thrown  at  one  with  a  deliberate 
intent  to  hurt,  though  not  to  kill  him,  and  by  accident  it  kill  him, 


(»)  1  Hale,  429. 

<o)  Tinckler's  case,  1  East,  P.  C.  c.  5, 
a.  17,  p.  230,  and  s.  124,  p.  354. 

(p)  1  Hale,  475.  1  East,  P.  C.  c  5, 
a.  18,  p.  231. 

{• )  1  Hale,  476.  4  Blao.  Com.  200. 
1  Hawk.  P.  C.  c.  29,  s.  12.  1  East,  P.  C. 
c.  5, «.  18,  p.  231.  Hawkins,  speaking  of 
the  instance  of  the  person  riding  a  horse 
used  to  kick  amongst  a  crowd,  says,  it 
would  be  murder  though  the  rider  intended 
no  more  than  to  divert  himself  by  putting 


the  people  into  a  fright  1  Hawk.  P.  C. 
c.  31,  s.  68,  and  see  ante,  p.  495. 

(r)  4  Blac  Com.  200. 

(«)  1  Hale,  475.  3  Inst.  57.  1  East, 
P.  C.  c.  6,8. 18,  p.  231. 

(0  Fost,  258,  259. 

(«)  21  Edw.  1,  st  2,  now  repealed  by  7 
&  8  Geo.  4,  c.  27.    1  Hale,  491. 

O)  1  East,  P.  C.  c  6,  s.  31,  p.  256, 
citing  1  MS.  Sum.  145, 175.  Sum.  37, 46. 
Palm.  546.   2  Boll.  Rep.  120. 

(w)  Fost  259. 
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or  any  other,  this  is  murder,  (a?)  If  a  wrongful  act,  (an  act  which 
the  party  who  commits  it  can  neither  justify  nor  excuse)  be  done  ' 
under  circumstances  which  show  an  intent  to  kill,  or  do  any  serious 
injury,  or  any  general  malice,  the  offence  is  murder,  (y)  But  the 
nature  of  the  instrument,  and  the  manner  of  using  it,  as  calculated 
to  produce  great  bodily  harm  or  not,  will  vary  the  offence  in  all 
sucn  cases.  (*) 

Upon  an  indictment  for  murder  it  appeared  that  the  deceased, 
being  in  liquor,  had  gone  at  night  into  a  glass-house,  and  laid  him* 
self  down  upon  a  chest ;  and  that  while  he  was  there  asleep  the 
prisoners  covered  and  surrounded  him  with  straw,  and  threw  a 
shovel  of  hot  cinders  upon  his  belly ;  the  consequence  of  which  was 
that  the  straw  ignited,  and  he  was  burnt  to  death :  there  was  no 
evidence  of  express  malice,  but  the  conduct  of  the  prisoners  indicated 
an  entire  recklessness  of  consequences,  hardly  consistent  with  any- 
thing short  of  design.  Patteson,  J.,  adverted  to  the  fact  of  there 
being  no  evidence  of  express  malice,  but  told  the  jury  that  if  they 
believed  the  prisoners  really  intended  to  do  any  serious  injury  to 
the  deceased,  although  not  to  kill  him,  it  was  murder;  but  if  they 
believed  their  intention  to  have  been  only  to  frighten  him  in  sport, 
it  was  manslaughter,  (a) 

Where  divers  persons  resolve  generally  to  resist  all  opposers  in  the  Where  several 
commission  of  any  breach  of  the  peace,  and  to  execute  it  in  such  a  ^oi^<!0  *" 
manner  as  naturally  tends  to  raise  tumults  and  affrays,  as  by  commit-  ^     u  acta 
ting  a  violent  disseisin  with  great  numbers  of  people,  or  going  to  beat 
a  man,  or  rob  a  park,  or  standing  in  opposition  to  the  sheriffs  posse, 
they  must,  when  they  engage  in  such  bold  disturbances  of  the  public 
peace,  at  their  peril,  abide  the  event  of  their  actions.   And  therefore 
if  in  doing  any  of  these  acts  they  happen  to  kill  a  man,  they  are  all 

Siilty  of  murder.(6)  But  it  should  be  observed,  that  in  order  to  make 
e  killing  by  any  murder  in  all  of  those  who  are  confederated  toge- 
ther for  an  unlawful  purpose,  merely  on  account  of  the  unlawful  act 
done  or  in  contemplation,  it  must  happen  during  the  actual  strife  or 
endeavour,  or  at  least  within  such  a  reasonable  time  afterwards  as 
may  leave  it  probable  that  no  fresh  provocation  intervened.(c) 

And  it  should  also  be  observed,  that  the  feet  must  appear  to  have  The  fact  mutt 
been  committed  strictly  in  prosecution  of  the  purpose  for  which  the  appear  to  have 
party  was  assembled;  and  therefore,  if  divers  persons  be  engaged  in  JjJjJJedJricti 
an  unlawful  act,  and  one  of  them,  with  malice  prepense  against  one  in  prosecution 
of  his  companions,  finding  an  opportunity,  kill  nim,  the  rest  are  not  of  the  purpose 
concerned  in  the  guilt  of  that  act,  because  it  had  no  connexion  with  J^Z11^1116 
the  crime  in  contemplation.^)     So,  where  two  men  were  beating  assembled, 
another  man  in  the  street,  and  a  stranger  made  some  observation  upon 
the  cruelty  of  the  act,  upon  which  one  of  the  two  men  gave  him  a 
mortal  stab  with  a  knife ;  and  both  the  men  were  indicted  as  princi- 
pals in  the  murder ;  although  both  were  doing  an  unlawful  act  in 
beating  the  man,  yet  as  the  death  of  the  stranger  did  not  ensue  upon 


x)  1  Hale,  440,  441.  200.    1  East,  P.  C.  c.  55,  s.  33,  p.  257. 

)  Per  Tindal,  C.  J.,  Fenton's  case,  (e)  1  East,  P.  C.  c.  6,  s.  34,  p.  259. 


1  Lewin,  179.    See  the  case, po$t.  (d)  1  Hawk.  P.  C.  c.  31,  s.  62.    Fost 

(«)  Kel.  127.    1  East,  P.  C.  c.  5,s.  32,  351.     And  see  the  charge  of  Foster,  J., 

p.  257.  on  a  special  commission  for  the  trial  of 

(a)  Errington's  case,  2  Lewin,  217.  Jackson  and  others,  at  Chichester,  9  St. 

(b)  1  Hawk.  P.  C.  e.  31, s.  51,  Stanndf.  Tit  (ed.  by  Hargr.)  715,  *  mg/. 
17.     1  Hale,  439,  *  mg/.    4  Blac  Com. 
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that  act,  and  as  it  appeared  that  only  one  of  them  intended  any  in- 
jury to  the  person  killed,  the  Judges  were  of  opinion  that  the  other 
could  not  be  guilty,  either  as  principal  or  accessory ;  and  he  was 
acquitted  (e) 

In  a  case  where  a  party  of  smugglers  were  met  and  opposed  by  an 
officer  of  the  crown,  and  during  the  scuffle  which  ensuea  a  gun  was 
discharged  by  a  smuggler,  which  killed  one  of  his  own  gang,  the  ques- 
tion was,  whether  the  whole  gang  were  guilty  of  this  murder;  and  it 
was  agreed  by  the  Court,  that  if  the  king's  officer,  or  any  of  his  assis- 
tants, nad  been  killed  by  the  shot,  it  would  have  been  murder  in  all 
the  gang;  and  also,  that  if  it  had  appeared  that  the  shot  was  levelled 
at  the  officer,  or  any  of  his  assistants,  it  would  also  have  amounted 
to  murder  in  the  whole  of  the  gang>  though  an  accomplice  of  their 
own  were  the  person  killed.  (/)  The  point  upon  which  this  case 
turned  was,  that  it  did  not  appear  from  any  of  the  facts  found,  that 
the  gun  was  discharged  in  prosecution  of  the  purpose  for  which  the 
party  was  assembled,  (a)  In  another  case  the  prisoners  were  hired 
Dy  a  tenant  to  assist  him  in  carrying  away  his  household  furniture 
in  order  to  avoid  a  distress.  They  accordingly  assembled  for  this 
purpose  armed  with  bludgeons  ana  other  offensive  weapons ;  and  a 
violent  affray  took  place  between  them  and  the  landlord  of  the  house, 
who,  accompanied  on  his  part  by  another  set  of  men,  came  to 
prevent  the  removal  of  the  goods.  The  constable  was  called  in  and 
produced  his  authority,  but  could  not  induce  them  to  disperse :  and, 
while  they  were  fighting  in  the  street,  one  of  the  company,  but 
which  of  them  was  not  known,  killed  a  boy  who  was  standing  at  his 
father's  door  looking  on,  but  totally  unconcerned  in  the  affray.  The 
question  was,  whether  this  was  murder  in  all  the  company ;  and 
Holt,  C.  J.,  and  Pollexfen,  C.  J.,  were  of  opinion  that  it  was  murder 
in  all  the  company,  because  they  were  all  engaged  in  an  unlawful 
act,  by  proceeding  in  the  affray  after  the  constable  had  interposed 
and  commanded  them  to  keep  the  peace ;  especially  as  the  manner 
in  which  they  originally  assembled,  namely,  with  offensive  weapons 
and  in  a  riotous  manner,  was  contrary  to  law.  (h)  But  the  majority 
of  the  Judges  held,  that  as  the  boy  was  found  to  be  unconcerned  in 
the  affray,  his  having  been  killed  by  one  of  the  company  could  not 
possibly  affect  the  rest ;  for  the  homicide  did  not  happen  in  prose- 
cution of  the  illegal  act  (*)  And  it  seems  that  this  opinion  pro- 
ceeded upon  the  ground  that  there  was  no  evidence  to  shew  that 
the  stroke  by  which  the  boy  was  killed  was  either  levelled  at  any 
of  the  opposing  party,  or  was  levelled  at  him  upon  the  supposition 
that  he  was  one  of  the  opponents,  and  therefore  that  it  was  not 
given  in  prosecution  of  the  purpose  for  which  the  party  was  as- 
sembled, (j) 

In  these  cases  it  seems  that  it  is  a  question  for  the  jury  whether  the 
act  done  was  in  prosecution  of  the  purpose  for  which  the  party  was 


(e)  1  Hawk.  P.  C.  c.  31,  s.  62. 

(/)  Hummer's  case,  KeL  109. 

(g)  Fost  352,  and  see  Mansell  and 
Herbert's  case,  1  Hale,  440,  441,  cited  from 
Dy.  128  ft. 

(A)  They  cited  Stamf.  17,  40.  Fits, 
Cor,  350.    Cromp.  244. 

(t)  Bex  v.  Hodgson  and  others,  1  Leach, 
6.    See  Hummer's  case,  ante,  note  (  /"). 


12  Mod.  629.  Thompson's  case,  Kel.  66. 
Anon,  cited  by  Holt,  0.  J.  1  Leach, 
7,  note  (a\  and  a  case  Anon.  6  Mod.  165. 
See  also  Keilw.  161,  and  Borthwick's  case, 
Dougl.  202. 

O)  1  East,  P.  C.  c  5,  s  33,  p.  258, 
259  ;  and  see  the  remarks  of  Lord  Hale 
upon  the  case  of  Mansell  and  Herbert  (Dy. 
128  ft.)  in  1  Hale,  440,  441. 
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assembled,  or  independent  of  it  and  without  any  previous  concert ; 
The  prisoners,  eight  in  number,  each  having  a  gun,  upon  being 
found  poaching  by  some  keepers,  who  went  towards  them  for  the 
purpose  of  apprehending  them,  formed  into  two  lines,  and  pointed 
then:  guns  at  the  keepers,  saying  they  would  shoot  them ;  a  snot  was 
then  fired  which  wounded  a  keeper,  but  no  other  shot  was  fired : 
it  was  objected  that  it  was  clear  that  there  was  no  common  intent  to 
shoot  this  man,  because  only  one  gun  was  fired,  instead  of  the  whole 
number.  Vaughan,  B.,  "That  is  rather  a  question  for  the  jury,  but 
still  on  this  evidence  it  is  quite  clear  what  the  common  purpose  was. 
They  all  draw  up  in  lines,  and  point  their  guns  at  the  gamekeepers, 
and  they  are  all  giving  their  countenance  and  assistance  to  the  one 
who  actually  fires  the  gun.  If  it  could  be  shewn  that  either  of  them 
separated  himself  from  the  rest,  and  shewed  distinctly  that  he  would 
have  no  hand  in  what  they  were  doing,  the  objection  would  have 
much  weight  in  it"  (k)  Two  private  watchmen  seeing  the  prisoner 
and  another  man  with  two  carts  laden  with  apples,  which  they 
suspected  had  been  stolen,  went  up  to  them,  and  one  walked  beside 
the  prisoner,  and  one  beside  the  other  man,  at  some  distance  Iran 
each  other,  and  while  they  were  so  going  along,  the  prisoner's  com- 
panion stepped  back,  and  with  a  bludgeon  wounded  the  watchman  he 
had  been  walking  with ;  Garrow,  B.,  "  To  make  the  prisoner  a  prin- 
cipal the  jury  must  be  satisfied  that  when  he  and  nis  companion 
went  out  with  a  common  illegal  purpose  of  stealing  apples,  they  also 
entertained  the  common  guilty  purpose  of  resisting  to  death,  or  with 
extreme  violence,  any  persons  who  might  endeavour  to  apprehend 
them :  but  if  they  had  only  the  common  purpose  of  stealing  apples, 
and  the  violence  of  the  prisoner's  companion  was  merely  the  result 
of  the  situation  in  which  he  found  himself,  and  proceeded  from  the 
impulse  of  the  moment,  without  any  previous  concert,  the  prisoner 
will  be  entitled  to  an  acquittal.'9  (/) 

Where  the  whole  of  a  party  of  poachers  set  upon  and  beat  a 
keeper  till  he  was  senseless,  and  having  left  him  lying  on  the  ground, 
one  of  them  after  they  had  gone  a  little  distance  returned,  and  stole 
his  money,  it  was  holden  that  he  alone  was  guilty  of  the  stealing,  (m) 
Where  two  poachers  were  apprehended  by  some  gamekeepers,  and 
being  in  custody,  called  out  to  one  of  their  companions,  who  came 
to  their  assistance  and  killed  one  of  the  gamekeepers,  it  was  held 
that  this  was  murder  in  all,  though  the  blow  was  struck  while  the 
two  were  actually  in  custody,  but  that  it  would  not  have  been  so,  if 
the  two  had  acquiesced  and  remained  passive  in  custody.  («) 

Where  four  poachers  were  met  by  a  keeper  and  his  assistant,  and 
after  some  woros  had  passed,  three  of  them  ran  in  upon  the  keeper, 
knocked  him  down  and  stunned  him ;  and  when  he  recovered  him- 
self, he  saw  all  of  them  coming  by  him,  and  one  said,  "  Dam'em 
we've  done'em  ;"  and  when  they  had  got  two  or  three  paces  beyond 
him,  one  of  them  turned  back  and  wounded  the  keeper  in  the  leg, 
and  then  the  men  set  off  and  ran  away ;  Bolland,  B.,  told  the  jury  if 
they  thought  the  prisoners  were  acting  in  concert,  they  were  all 
equally  guilty  of  inflicting  the  wound,  (o) 

(k)  Rex  v.  Edmeads,  3  0.  &  P.  390.  (n)  Rex  v.  Whithorne,  3  0.  &  P.  394, 

(0  Rex  v.  Collison,  4 'C.  &  P.   565.  MSSL  C.  S.  6.  Vaughan,  R    See  ante, 

See  the  observations  of  Littledale,  J.,  in  p.  536,  notes  (*)  and  (»). 

Reg.  v.  Howell,  9  C.  &  P.  450.  (o)  Rex  v.  Warner,  R.  &  M.  C.  C.  R. 

(»)  Rex  t>.  Hawkins,  3  C   &  P.  392,  380.    8.  C.  5  C.  &  P.  525 

Park,  J.  A.  J. 
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Where,  upon  an  indictment  for  maliciously  cutting,  the  question 
was,  how  far  one  prisoner  was  concurring  in  the  act  of  the  other; 
Park,  J.,  told  the  jury  that,  "  if  three  persons  go  out  to  commit  a 
felony,  and  one  of  them  unknown  to  the  others,  puts  a  pistol  in  his 
pocket,  and  commits  a  felony  of  another  kind,  such  as  murder,  the 
two  who  did  not  concur  in  this  second  felony  will  not  be  guilty 
thereof,  notwithstanding  it  happened  while  they  were  engaged  with 
him  in  the  felonious  act  for  which  they  went  out."  (p) 


Officerg  oi 
justice  acting 
improperly. 


SECT.  V. 

Cases  where  the  Killing  takes  place  in  consequence  of  some  Lawful 
Act  being  criminally  or  improperly  performed,  or  of  some  Act 
performed  without  Proper  Authority. 

Due  caution  should  be  observed  by  all  persons  in  the  discharge 
of  the  business  and  duties  of  their  respective  stations,  lest  they 
should  proceed  by  means  which  are  criminal  or  improper,  and 
exceed  the  limits  of  their  authority.  This  will  more  especially 
require  the  attention  of  officers  of  justice ;  and  should  be  Kept  in 
mind  by  those  who  have  to  administer  correction  in  foro  domestico, 
and  by  persons  employed  in  those  common  occupations  from  which 
danger  to  others  may  possibly  arise. 

It  has  been  shewn  in  a  former  part  of  this  Chapter,  (b)  that 
ministers  of  justice,  when  in  the  execution  of  their  offices  are 
specially  protected  by  the  law :  but  it  behoves  them  to  take  care 
that  they  do  not  misconduct  themselves  in  the  discharge  of  their 
duty,  on  pain  of  forfeiting  such  protection.  Thus,  though  in  cases 
civil  or  criminal,  an  officer  may  repel  force  by  force,  where  his 
authority  to  arrest  or  imprison  is  resisted,  and  will  be  justified  in 
so  doing  if  death  should  be  the  consequence;  (c)  yet  he  ought  not 
to  come  to  extremities  upon  every  slight  interruption,  nor  with- 
out a  reasonable  necessity,  (d)  And  if  he  should  kill  where  no 
resistance  is  made,  it  will  be  murder:  and  it  is  presumed  that  the 
offence  would  be  of  the  same  magnitude  if  he  would  kill  a  party 
after  the  resistance  is  over  and  the  necessity  has  ceased,  provided 
that  sufficient  time  has  elapsed  for  the  blood  to  have  cooled,  (e) 
And  again,  though  where  a  felon  flying  from  justice  is  killed  by 
the  officer  in  the  pursuit,  the  homicide  is  justifiable  if  the  felon 
could  not  be  otherwise  overtaken ;  (/)  yet  where  a  party  is  accused 
of  a  misdemeanor  only,  and  flies  from  the  arrest,  the  officer  must 
not  kill  him,  though  there  be  a  warrant  to  apprehend  him,  and 
though  he  cannot  otherwise  be  overtaken ;  and  if  he  do  kill  him,  it 
will  in  general  be  murder,  (g)  So,  in  civil  suits,  if  the  party 
against  whom  the  process  has  issued,  fly  from  the  officer  endea- 
vouring to  arrest  him,  or  if  he  fly  after  an  arrest  actually  made,  or 


(p)  Duflteyg  case,  I  Lew.  194.  See 
Macklin*s  case,  2  Lew.  225,  per  Alderson, 
B.,jx»*. 

(b)  Ante,  532,  et  teq. 

(c)  Ante,  635. 


(<f)  4Blac.  Com.  180. 
(e)  I  East,  P.  C.  c  5,  s.  63,  p.  297. 
(/)  I  Hale,  481.    4  BLac>  Com.  179. 
Foot  271. 
(?)  Fott.  271.  1  Hale,  481. 
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out  of  custody  in  execution  for  debt,  and  the  officer  not  being  able 
to  overtake  him  make  use  of  any  deadly  weapon,  and  by  so  doing, 
or  by  other  means,  intentionally  kill  him  in  the  pursuit,  it  will 
amount  to  murder.  (A)  And  also  in  the  case  of  impressing  seamen, 
if  the  party  fly,  it  is  conceived  that  the  killing  by  the  officer  in 
the  pursuit  to  overtake  him  would  be  manslaughter  at  least,  and  in 
some  cases  murder,  according  to  the  rules  which  govern  the  case 
of  misdemeanors ;  paying  attention,  nevertheless,  to  those  usages 
which  have  prevailed  in  the  sea-service  in  this  respect,  so  far  as 
they  are  authorized  by  the  Courts,  which  have  ordinary  jurisdiction 
over  such  matters,  and  are  not  expressly  repugnant  to  the  laws  of 
the  land.  (*) 

If  an  officer  make  an  arrest  out  of  his  proper  district,  (except  as 
he  may  be  authorized  by  the  Act  5  Geo.  4,  c  18,)  or  if  an  officer 
have  no  warrant  or  authority  at  all,  he  is  no  legal  officer,  nor  entitled 
to  the  special  protection  of  the  law :  and  if  he  purposely  kill  the 
party  for  not  submitting  to  such  illegal  arrest,  it  will  be  murder  in 
all  cases,  at  least  where  an  indifferent  person  acting  in  the  like 
manner,  without  any  such  pretence,  would  be  guilty  to  that  ex- 
tent (k)  Thus  where  a  warrant  had  been  directed  from  the  Ad- 
miralty to  Lord  Danby  to  impress  seamen,  and  one  Browning,  his 
servant,  without  any  warrant  in  writing,  (I)  impressed  a  person 
who  was  no  seaman,  and  upon  his  trying  to  escape  killed  nim,  it 
was  adjudged  murder,  (m)  And  where  the  captain  of  a  man  of 
war  had  a  warrant  for  impressing  mariners,  upon  which  a  deputa- 
tion was  indorsed  in  the  usual  form  to  the  lieutenant ;  and  the 
mate,  with  the  prisoner  Dixon,  and  some  others,  but  without 
either  the  captain  or  lieutenant,  impressed  one  Anthony  How, 
who  never  was  a  mariner,  but  was  servant  to  a  tobacconist,  and 
upon  How  making  some  resistance,  and  for  that  purpose  drawing 
a  xnife,  which  he  held  in  his  hand,  Dixon,  with  a  large  walking- 
stick,  about  four  feet  long,  and  a  great  knob  at  the  end  of  it,  gave 
How  a  violent  blow  on  the  side  of  his  head,  of  which  he  died  in 
about  fourteen  days;  it  was  adjudged  murder.  The  capture  and 
detention  of  How  were  considered  as  unlawful  on  two  accounts ;  first, 
because  neither  the  captain  or  lieutenant  were  present,  and  Dixon 
was  no  lawful  officer  for  the  purpose  of  pressing,  nor  an  assistant  to 
a  lawful  officer;  secondly,  because  How  was  not  a  proper  object 
to  be  impressed.  It  was  lawful  therefore,  under  these  circumstances, 
for  How  to  defend  himself;  and  Dixon's  killing  him,  in  consequence 
of  an  unlawful  capture  and  detention,  was  murder,  (n)  So  if  a 
court  martial  order  a  man  to  be  flogged  where  they  have  no  juris- 

(A)  1   Hale,  481.    Fort.  271.     1  East,  impress  seamen  was  held  bad  in  Borth- 

P.  U.  c  5,  s.  74,  p.  306,  307.    Laying  wick's  case,  Dougl.  207,  though  it  appeared 

hold  of  the  prisoner,  and  pronouncing  words  to  be  the  usage  of  the  navy,  and  that  the 

of  arrest,  is  an  actual  arrest ;  or  it  may  be  petty  officers  had  usually  acted  without  any 

made  without  actually  laying  hold  of  him,  if  other  authority  than  such  verbal  orders, 

he  submit  to  the  arrest     Horner  v.  Battyn  But  the  usage  was  considered  as  directly 

and  another,  BulL  N    P.  62,  and  see  1  repugnant  to  the  laws  of  the  land. 

East,  P.  C.  c.  5,  s.  68,  p.  300.    But  see  (m)  O.   B.   13th  Oct   1690,  Bokeby's 

Arrowsmitho.  Le  Mesurier,  2  N.  R.  211,  MS.  cited  in  Serjt  Foster's  MS.,  and  in 

and  Berry  v.  Adamson,  6  B.  &  C.  528.  1  East,  P.  C.  312. 

(t)  1  East,  P.  C.  c.  5,  a.  75,  p.  308.  (»)  Dixon's  case,   Kingst  Ass.    1756, 

Borthwick's  case,  Dougl.  207.  cor.    Dennison,  J.    (said  to  be  1758,  in 

(A)  1  East,  P.  C.c.5,8.  78,  p.  312.  Serjeant  Foster's  MS.)  cited  in  1  East, 

(/>  A  verbal  delegation  of  the  power  to  P.  C.  c.  5,  s.  80,  p.  313. 
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Killing  a  per- 
son who  is 
committing  a 
misdemeanor. 


Duress  of  im- 
prisonment by 
gaolers. 


Case  of 
Huggins  and 
Barnes. 


diction,  and  the  flogging  kills  the  man,  the  members  who  concurred 
in  that  order  arc  grotty  of  murder,  (o) 

It  is  no  excuse  for  killing  a  man  that  he  was  out  at  night  as  a 
ghost  dressed  in  white  for  the  purpose  of  alarming  the  neighbour- 
hood, even  though  he  could  not  otherwise  be  taken.  The  neigh- 
bourhood of  Hammersmith  had  been  alarmed  by  what  was  sup- 
posed to  be  a  ghost :  the  prisoner  went  out  with  a  loaded  gun  to 
take  the  ghost ;  and  upon  meeting  with  a  person  dressed  in  white, 
immediately  shot  him.  M'Donald,  C.  B.,  Rooke  and  Lawrence,  Js., 
were  clear  that  this  was  murder,  as  the  person  who  appeared  as  a 
ghost  was  only  guilty  of  a  misdemeanor ;  and  no  one  might  kill 
him,  though  ne  could  not  otherwise  be  taken.  The  iury  how- 
ever, brought  in  a  verdict  of  manslaughter:  but  the  Court  said 
that  they  could  not  receive  that  verdict;  and  told  the  jury  that  if 
they  believed  the  evidence  they  must  find  the  prisoner  guilty  of 
murder;  and  if  they  did  not  believe  the  evidence,  they  should 
acquit  the  prisoner.  The  jury  then  found  the  prisoner  guilty,  and 
sentence  was  pronounced:  out  the  prisoner  was  afterwards  re- 
prieved, (p) 

Gaolers  and  their  officers  are  under  the  same  special  protection 
as  other  ministers  of  justice :  but  in  regard  to  the  great  power  which 
they  have,  and,  while  it  is  exercised  in  moderation,  ought  to  have, 
over  their  prisoners,  the  law  watches  their  conduct  with  a  jealous 
eye.  If,  therefore,  a  prisoner  under  their  care  die,  whether  by  dis- 
ease or  accident,  the  coroner,  upon  notice  of  such  death,  which  notice 
the  gaoler  is  obliged  to  give  in  due  time,  ought  to  resort  to  the  gaol; 
and  there,  upon  view  of  the  body,  make  inquisition  into  the  cause 
of  the  death ;  and  if  the  death  was  owing  to  cruel  and  oppressive 
usage  on  the  part  of  the  gaoler  or  any  officer  of  his,  or,  to  speak  in 
the  language  of  the  law,  to  duress  of  imprisonment,  it  will  be  deemed 
wilful  murder  in  the  person  guilty  of  such  duress,  (q)  The  person 
guilty  of  such  duress  will  be  the  party  liable  to  prosecution,  because, 
though  in  a  civil  suit,  the  principal  may  in  some  cases  be  answerable 
in  damages  to  the  party  injured  through  the  default  of  the  deputy ; 
yet,  in  a  capital  prosecution,  the  sole  object  of  which  is  the  punish- 
ment of  the  delinquent,  each  man  must  answer  for  his  own  acts  or 
defaults,  (r) 

A  gaoler,  knowing  that  a  prisoner  infected  with  the  small-pox 
lodged  in  a  certain  room  in  the  prison,  confined  another  prisoner 
against  his  will  in  the  same  room.  The  second  prisoner,  who  had 
not  had  the  distemper,  of  which  fact  the  gaoler  had  notice,  caught 
the  distemper,  and  died  of  it:  this  was  holcten  to  be  murder.  («) 

Huggins  was  warden  of  the  Fleet  prison,  with  power  to  execute 
the  office  by  deputy,  and  appointed  one  Gibbon,  who  acted  as 
deputy.  Gibbon  had  a  servant,  Barnes,  whose  business  it  was  to 
take  care  of  the  prisoners,  and  particularly  of  one  Arne ;  and  Barnes 
put  Arne  into  a  new-built  room,  over  the  common  sewer,  the  walls 
of  which  were  damp  and  unwholesome,  and  kept  him  without  fire, 


(o)  By  Heath,  J.,  in  Warden  v.  Bailey, 
4  Taunt.  77. 

(p)  Rex  v.  Smith,  O.  B.  Jan.  1804. 
MS.  Bayley,  J.    4  Blac.  Com.  201  n. 

(q)  Fort.  321.     1  Hale,  465. 

(r)  Fort.  322.    Rex    v.    Huggins  and 


Barnes,  2  Str.  882.  See  Rex  v.  Allen, 
7  C.  &  P.  163,  and  Rex  v.  Green,  7  C. 
&P.  156,  pott. 

(#)  Fost  322,  referring  to  the  case  of 
Castell  v.  Bambridge  and  Corbet  (an  ap- 
peal of  murder),  2  Str.  854. 
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chamber-pot,  or  other  necessary  convenience,  for  forty-four  days, 
when  he  died.  It  appeared  that  Barnes  knew  the  unwholesome 
situation  of  the  room,  and  that  Huggins  knew  the  condition  of  the 
room  fifteen  days  at  least  before  the  death  of  Arne,  as  he  had  been 
once  present  at  the  prison,  and  seen  Arne  under  such  duress  of 
imprisonment,  and  turned  away ;  at  which  time  Barnes  shut  the 
door  of  the  room,  in  which  Arne  continued  till  he  died.  It  was 
found  that  Arne  had  sickened  and  died  by  duress  of  imprisonment, 
and  that  during  the  time  Gibbon  was  deputy,  Huggins  sometimes 
acted  as  warden.  Upon  these  facts  the  Court  were  clearly  of  opinion 
that  Barnes  was  guilty  of  murder.  But  they  thought  that  Hugging 
was  not  guilty,  as  it  could  not  be  inferred,  from  merely  seeing  the 
deceased  once  during  his  confinement,  that  Huggins  knew  that  his 
situation  was  occasioned  by  the  improper  treatment,  or  that  he  con- 
sented to  the  continuance  of  it :  and  they  said,  that  it  was  material 
that  the  species  of  duress,  by  which  the  deceased  came  to  his  death, 
could  not  be  known  by  a  bare  looking-in  upon  him.  Huggins  could 
not  know  the  circumstances  under  which  he  was  placed  in  the  room 
against  his  consent,  or  the  length  of  his  confinement,  or  how  long 
he  had  been  without  the  decent  necessaries  of  life :  and  it  was  like- 
wise material  that  no  application  was  made  to  Huggins,  which  per- 
haps might  have  altered  the  case.  And  the  Court  seemed  also  to 
think  that  as  Barnes  was  the  servant  of  Gibbon,  and  Gibbon  had 
the  actual  management  of  the  prison,  the  accidental  presence  of  the 

Srincipal  would  not  amount  to  a  revocation  of  the  authority  of  the 
eputy.  (t) 
With  respect  to  the  duty  of  officers  in  the  execution  of  criminals,  Duty  of  officers 
it  has  been  laid  down  as  a  rule,  that  the  execution  ought  not  to  vary  J?  the  execu- 
from  the  Judgment ;  for  if  it  doth,  the  officer  will  be  guilty  of  felony  ^M*. 
at  least,  if  not  of  murder,  (u)    And  in  conformity  to  this  rule  it  has 
been  holden,  that  if  the  judgment  be  to  be  hanged,  and  the  officer 
behead  the  party,  it  is  murder ;  (v)  and  that  even  the  King  cannot 
change  the  punishment  of  the  law  by  altering  the  hanging  or  burn- 
ing into  beheading,  though,  when  beheading  is  part  of  the  sentence, 
the  King  may  remit  the  rest  (w)    But  others  have  thought  more 
justly  that  this  prerogative  of  the  crown,  founded  in  mercy  and 
immemorially  exercised,  is  part  of  the  common  law ;  (x)  and  that 
though  the  King  cannot  by  his  prerogative  vary  the  execution  so 
as  to  aggravate  the  punishment  beyond  the  intention  of  the  law, 
yet  he  may  mitigate  toe  pain  or  infamy  of  it :  and  accordingly  that 
an  officer,  acting  upon  a  warrant  from  the  crown  for  beheading  a 
person  under  sentence  of  death  for  felony,  would  not  be  guilty  of 
any  offence,  (y)    But  the  rule  may  apply  to  an  officer  varying  from 
the  judgment  of  his  own  head,  and  without  warrant  or  the  colour 
of  authority,  (z) 

Parents,  masters,  and  other  persons  having  authority  in  foro  Correction  m 
domestic*))  may  give  reasonable   correction  to  those  under   their  /<*<>  dome*tico. 

(0   Rex    v.    Huggins    and    Barnes,   2  (»)  3  Inst.  52.     2  Hale,  412. 

Str.    882.     2  Lord  Kaym.    1574.     Fost.  (*)  Fost  270.    F.  N.   B.  244,  h.    19 

322.     1  East,  P.  C.  c.  5,  s.  92,  p.  331,  Rym.  Feed.  284. 

332.  (y)   Post.   268.    4    Blac.    Com.    405. 

(«)  1  Hale,  501.    2  Hale,  411.    3  Inst  1  East,  P.  C.  c  5,  s.  96,  p.  335. 

52,211.     4  Blac.  Com.  179.  (*)     It    was,    however,    tbc    practice, 

(v)    1    Hale,   433,    454,  466,  501.    2  founded  in  humanity,  when  women  were 

Hale,  411.  3  Inst.  52.     4  Blac.  Com.  1 79.  condemned  to  be  burned  for  treason,  to 
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care ;  and  if  death  ensue  without  their  fault,  it  will  be  no  more  than 
accidental  death.  But  if  the  correction  exceed  the  bounds  of  due 
moderation,  either  in  the  measure  of  it,  or  in  the  instrument  made 
use  of  for  that  purpose,  the  death  ensuing  will  be  either  murder  or 
manslaughter,  according  to  the  circumstances  of  the  case. ,  Where 
the  fact  is  done  with  a  dangerous  weapon,  improper  for  correction, 
and  likely  (the  age  and  strength  of  the  party  being  duly  con- 
sidered) to  kill  or  maim ;  such  as  an  iron  bar,  a  sword,  a  pestle, 
or  great  staff;  or  where  the  party  is  kicked  to  the  ground,  his  belly 
stamped  upon,  and  so  killed,  it  will  be  murder.  (z)  Thus,  where  a 
master  had  employed  his  apprentice  to  do  some  work  in  his  absence, 
and  on  his  return  found  it  had  been  neglected,  and  thereupon 
threatened  to  send  the  apprentice  to  Bridewell,  to  which  the 
apprentice  replied,  "  I  may  as  well  work  there,  as  with  such  a 
master;"  upon  which  the  master  struck  the  apprentice  on  the  head 
with  a  bar  of  iron  which  he  had  in  his  hand,  and  the  apprentice 
died  of  the  blow ;  it  was  held  murder :  for  if  a  father,  master,  or 
schoolmaster,  correct  his  child,  servant,  or  scholar,  it  must  be  with 
such  things  as  are  fit  for  correction,  and  not  with  such  instruments 
as  may  probably  kill  them ;  otherwise,  under  pretence  of  correction, 
a  parent  may  kill  his  child;  and  a  bar  of  iron  is  no  instrument  of 
correction,  (a) 
Persons  fol-  If  persons,  in  pursuit  of  their  lawful  and  common  occupations, 

lowing  their      eee  faogpr  probably  arising  to  others  from  their  acts,  and  yet  persist, 
lotions.  without  giving  sufficient  warning  of  the  danger,  the  death  which 

ensues  wfll  be  murder.  Thus,  if  workmen  throwing  stones,  rubbish, 
or  other  things  from  a  house,  in  the  ordinary  course  of  their  business, 
happen  to  kill  a  person  underneath,  the  question  will  be,  whether 
they  deliberately  saw  the  danger,  or  betrayed  any  consciousness  of 
it  If  they  did,  and  yet  gave  no  warning,  a  general  malignity  of 
heart  may  be  inferred,  (6)  and  the  act  will  amount  to  murder  from 
its  gross  impropriety,  (c)  So  if  a  person  driving  a  cart  or  other  car- 
riage, happen  to  kill,  and  it  appear  that  he  saw,  or  had  timely  notice 
of  ue  mischief  likely  to  ensue,  and  yet  drove  on,  it  will  be  murder,  (d) 
The  act  is  wilful  and  deliberate,  and  manifests  a  heart  regardless  of 
social  duty,  (e) 

strangle  them  at  the  stake  before  the  fire  (a)  Rex  v.  Grey,  KeL  64.   Fost  262. 

reached  them,  though  the   letter  of  the  (b)  Ante,  p.  540. 

judgment  was  that  they  should  be  burnt  in  (c)  3  Inst  67.    4  Blac.  Com.  192.    I 

the  fire  tiOtkef  were  dead.  Fost  268.  The  East,  P.  C.  c.5,  s.  38,  p.  262. 

30  Geo.  3,  c  48,  now  directs  that  they  (d)  I  Hale,  475.    Fost  263.    1  East, 

shall  be  hanged  as  other  offenders.  P.  C.  c  5,  i.  38,  p.  262. 

(*)  1  Hawk.  P.  C.  c  29,  s.  5.    1  Hale,  (e)  Fost  263. 
453,  473.  Rex*.  Kehe,  1  LordBaym.  144. 
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SECT,  VL 

Of  the  Indictment,  Trial,  $c. 

Although  the  prisoner  may  be  charged  with  murder  by  the  Indictment 
inquisition  of  the  coroner,  it  is  usual  also  to  prefer  an  indictment 
against  him.  And  it  is  said  to  be  proper  to  frame  an  indictment 
for  the  offence  of  murder  in  all  cases  where  the  degree  of  the  offence 
is  at  all  doubtful;  (/)  and  unquestionably  where  there  is  any  rea- 
sonable ground  for  supposing  that  the  facts,  as  they  will  be  given  in 
evidence,  may  lead  to  the  conclusion  of  the  higher  offence  having 
been  committed,  it  will  be  culpable  not  to  prefer  an  indictment  for 
murder. 

With  respect  to  the  place  in  which  the  indictment  is  to  be  pre- 
ferred, it  will  be  necessary  to  state  some  of  the  legislative  enact- 
ments by  which  trials  for  murder  are  regulated. 

Murder,  like  all  other  offences,  must  regularly,  according  to  the  in  what  place 
common  law,  be  inquired  of  in  the  county  in  which  it  was  com-  the  offender 
mitted.     It  appears,  however,  to  have  been  a  matter  of  doubt  at  the  J^J6  "^ 
common  law,  whether,  when  a  man  died  in  one  county  of  a  stroke 
received  in  another,  the  offence  could  be  considered  as  having  been 
completely  committed  in  either  county :  (a)  but  by  the  2  &  3  Edw.  6, 
c.  24,  s.  2,  it  was  enacted,  that  the  trial  should  be  in  the  county 
where  the  death  happened.    That  statute  was,  however,  repealed  by  7  Geo.  4,  c.  64, 
the  7  Geo.  4,  a  64,  the  twelfth  section  of  which  "  for  the  more  ^|2,  prin- 
effectual  prosecution  of  offences  committed  near  the  boundaries  of  <apa^' 
counties,  or  partly  in  one  county  and  partly  in  another,"  enacts, 
"  that  where  any  felony  or  misdemeanor  shall  be  committed  on  the 
boundary  or  boundaries  of  two  or  more  counties,  or  within  the 
distance  of  five  hundred  yards  of  any  such  boundary  or  boundaries, 
or  shall  be  begun  in  one  county  and  completed  in  another,  every 
such  felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished,  in  any  of  the  said  counties,  in  the  same 
manner  as  if  it  had  been  actually  and  wholly  committed  therein." 
The  ninth  section  also  enacts  as  to  the  trial  of  accessories  before  the  Sec  9,  acces- 
fact,  "  that  in  case  the  principal  felony  shall  have  been  committed  «»riea  before, 
within  the  body  of  any  county,  and  the  offence  of  counselling,  &c. 
shall  have  been  committed  within  the  body  of  any  other  county,  the 
last  mentioned  offence  may  be  inquired  of,  tried,  &c,  in  either  of 
such  counties."    So  with  respect  to  the  trial  of  accessories  after  the  Sec.  10,  acces- 
fect,  the  tenth  section  enacts,  "  that  in  case  the  principal  felony  shall  «>"«■  *fter. 
have  been  committed  within  the  body  of  any  county,  and  the  act 
by  reason  whereof  any  person  shall  have  become  accessory  shall 
have  been  committed  within  the  body  of  any  other  county,  the 
offence  of  such  accessory  may  be  inquired  of,  tried,  determined,  and 
punished  in  either  of  such  counties." 

It  has  been  held  under  section  12,  that  where  the  blow  is  given 
in  one  county,  and  the  death  takes  place  in  another,  the  trial  may 
be  in  the  latter  county.  Upon  an  indictment  for  manslaughter, 
found  by  the  grand  jury  of  the  county  of  the  city  of  Worcester, 

(/)  1  East,  P.  C.  c.  5,  s.  105,  p.  340. 

1  y>  2  Hawk.  P.  C.  c.  25,  s.  36.     1  East,  P.  C.  c.  5,  s.  128,  p.  361. 
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alleging  the  blow  which  caused  the  death  to  have  been  struck  in 
the  county  of  Worcester,  it  was  objected  that  the  words  "  begun  in 
one  county  and  completed  in  another,"  did  not  apply  to  such  a  case, 
as  the  word  "  completed"  necessarily  imported  some  active  and  con- 
tinuing agency  in  the  person  committing  the  offence  in  the  county 
where  the  felony  was  completed ;  but  it  was  held  that  the  clause  did 
extend  to  this  case,  (A) 

The  twelfth  section  only  applies  to  trials  in  counties,  and  does 
not  extend  to  limited  jurisdictions  within  counties.  Where  therefore, 
a  larceny  was  committed  in  the  city  of  London,  but  within  five 
hundred  yards  of  the  boundary  of  the  county  of  Surrey  and  of  the 
borough  of  South wark ;  it  was  held  that  the  offence  could  not  be  tried 
by  the  quarter  sessions  for  the  borough  of  SouthwarL  (i) 

If  a  person  be  stricken  and  die  in  the  county  of  A.,  and  the  body 
be  found  in  B.,  it  is  to  be  removed  into  A.  for  the  coroner  of  that 
county  to  take  the  inquest  (J) 

By  the  26  Hen.  8,  c.  6,  it  is  enacted,  that  murder  and  other 
felonies  committed  in  Wales  may  be  inquired  of  and  tried  upon  an 
indictment  in  the  next  adjoining  English  county  where  the  King's 
writ  runneth :  and  Herefordshire  has  been  holden  to  be  the  next 
adjoining  English  county  to  South  Wales,  and  Shropshire  to  North 
Wales :  (k)  but  it  has  been  considered  as  a  doubtful  point  in  what 
place  the  trial  ought  to  be,  supposing  the  stroke  given  in  an  English 
county,  and  the  death  in  Wales.  (I) 

There  are  also  statutes  which  relate  to  the  trial  of  murder,  and 
other  offences  which  have  been  committed  upon  the  sea,  and  either 
within  the  King's  dominions  or  without 

The  28  Hen.  8,  c.  15,  s.  1,  enacts,  that  all  felonies,  murders,  &c. 
committed  upon  the  sea,  or  in  any  haven,  river,  creek,  or  place, 
where  the  admiral  has  or  pretends  to  have  power,  authority,  or 
jurisdiction,  shall  be  inquired,  tried,  &c,  in  such  shires  and  places 
in  the  realm  as  shall  be  limited  by  the  King's  commission,  in  like 
form  as  if  such  offences  had  been  committed  upon  the  land.  The 
proceedings  upon  this  statute  and  the  extent  of  the  Admiralty 
jurisdiction  have  been  already  considered :  (m)  it  may,  however,  be 
again  mentioned  in  this  place,  that  by  the  15  Rich.  2,  c.  3,  the 
admiral  has  jurisdiction  given  to  him  to  inquire  "  of  the  death  of 
a  man,  and  of  a  mayhem  done  in  great  ships  hovering  in  the  main 
stream  of  great  rivers,  only  beneath  the  bndges  of  the  same  rivers, 
nigh  to  the  sea,  and  in  none  other  places  of  the  same  rivers." 
In  a  case  at  the  Admiralty  session,  of  a  murder  committed  in  a  part 
of  Milford  Haven,  where  it  was  about  three  miles  over,  about 
seven  or  eight  miles  from  the  mouth  of  the  river  or  open  sea, 
and  about  sixteen  raises  below  any  bridges  over  the  river,  a  question 
was  made,  whether  the  place  where  the  murder  was  committed  was 


(A)  Rex  v.  Jones,  Worcester  Lent  Ass. 
1830,  Jems,  K.  C,  MSS.  C.  S.  G.  Mr. 
Bellamy,  the  clerk  of  arraigns,  had  con- 
salted  Mr.  J.  Littledale  about  this  case, 
and  he  thought  that  the  indictment  ought 
to  be  preferred  in  the  city,  and  it  had  been 
so  preferred  accordingly.  C.  S.  G. 

(t)  Rex  v.  Welsh,  R.  &  M.  C.  C.  R. 
176 

O)  2  Hale,  66.  1  MS.  Sum.  53.  1  East. 


P.  C.  c  5,  s.  127,  p.  361. 

(k)  Athos  case,  (father  and  son,)  8  Mod. 
136.  Parry's  case,  1  Leach,  108.  I  Stark. 
Cr.  PL  15. 

(/)  1  East,  P.  C.  c  5,  s.  129,  p.  363, 
et  teq.  where  sec  a  learned  argument  upon 
this  point  And  see  also  1  Stark.  Cr.  PI. 
14,15. 

(m)  Ante,  p.  100. 
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to  be  considered  as  within  the  limits  to  which  commissions  granted 
under  the  28  Hen.  8,  c  15,  extend  by  law :  and  upon  reference 
to  the  judges,  they  were  unanimously  of  opinion  that  the  trial  was 
properly  had.  (n) 

By  the  46  Geo.  3,  c.  54,  all  murders  and  other  offences  committed  46  Geo.  3, 
upon  the  sea,  or  in  any  haven,  river,  &c.  where  the  admiral  has  «•  54- 
jurisdiction,  may  be  inquired  of  and  tried  according  to  the  common 
course  of  the  laws  of  the  realm,  used  for  offences  committed  upon 
the  land  within  the  realm,  and  not  otherwise,  in  any  of  his  Majesty's 
islands,  plantations,  colonies,  dominions,  forts,  or  factories,  under 
the  King's  commission;  and  the  commissioners  are  to  have  the 
same  powers  for  such  trial  within  any  such  island,  &c  as  any  com- 
missioners appointed  under  the  28  lien.  8,  c.  15,  would  have  for 
the  trial  of  offences  within  the  realm.  The  provisions  of  this  act 
are  extended  by  the  57  Geo.  3,  c.  53,  to  murders  and  manslaughters  57  Geo.  3, 
committed  in  places  not  within  his  Majesty's  dominions.  It  enacts,  c-  53. 
that  murders  and  manslaughters  committed  on  land  at  the  settle- 
ment in  the  bay  of  Honauras,  by  any  person  residing  or  being 
within  the  settlement,  and  in  the  islands  of  New  Zealand  and 
Olaheite,  or  within  any  other  islands,  countries,  or  places  not  within 
his  Majesty's  dominions,  nor  subject  to  any  European  state  or 
power,  nor  within  the  territory  of  the  United  States  of  America,  by 
the  master  or  crew  of  any  British  ship  or  vessel,  or  any  of  them, 
or  by  any  person  sailing  in  or  belonging  thereto,  or  that  shall  have 
sailed  in  and  belonged  to,  and  have  quitted  any  British  ship  or 
vessel  to  live  in  any  of  the  said  islands,  &c.,  or  that  shall  be  there 
living,  may  be  tried  and  punished  in  any  of  his  Majesty's  islands, 
plantations,  colonies,  &a  by  the  King's  commission,  issued  by  virtue 
of  the  46  Geo.  3,  c  54,  in  the  same  manner  as  if  such  offences  had 
been  committed  upon  die  high  seas.  (0) 

With  respect  to  murders  and  other  capital  crimes  committed  in  10&  11  Wm.3, 
Newfoundland  and  the  isles  thereto  belonging,  it  is  enacted  by  the  c-  25. 
10  &  11  Wm.  3,  c  25,  8.  13,  that  they  may  be  tried  in  any  county 
of  England ;  and  though  the  King  is  enabled  by  subsequent  sta- 
tutes (p)  to  erect  courts  of  civil  and  criminal  jurisdiction  in  that 
country,  it  does  not  appear  that  those  statutes  take  away  the  juris- 
diction given  by  the  statute  10  &  11  Wm.  3. 

The  33  Hen.  8,  c.  23,  enacted,  that  if  any  person  being  examined  33  Hen.  v, 
before  the  King's  council,  or  three  of  them,  upon  treasons,  murders,  c.  23. 
&c,  confess  such  offences,  or  the  council,  or  three  of  them,  upon 
such  examination,  think  any  person  so  examined  to  be  vehemently 
suspected  of  any  treason  or  murder,  the  King's  commission  may  be 
made  to  such  persons,  and  into  such  shires  and  places  as  shall  be 
named  and  appointed  by  the  King  for  the  speedy  trial  of  such 
offenders;  and  gave  power  to  the  commissioners  to  inquire  and 
determine  such  offences  within  the  shires  and  places  limited  by 
their  commission,  in  whatsoever  other  shire  or  place,  within  the 
King's  dominions  or  without,  such  offences  so  examined  were  done 

(a)  Rex  v.  Bruce,  2  Leach,  1093,  ante,  committed  on  land  in  the  Bay  of  Honduras, 

p.  100.  the  59  Geo.  3,  c.  44. 

(o)  57  Geo.  3,  c.  53,  s.  1.     The  2nd  (  y)  32  Geo.  3,  c.  46\    33  Geo.  3,  c.  7b\ 

section  provides  that  the  act  shall  not  be  continued  by  the  34  Geo.  3,  c.  44,  and  35 

construed  to  repeal  the  33  Hen.  8,  c.  23.  Geo.  '),  c.  25. 
And  see  further  as  to  the  trial  of  offences 
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or  committed.  But  this  statute  is  repealed  by  the  9  Geo.  4,  c.  31, 
which  by  sec.  7  enacts,  "That  if  any  of  his  Majesty's  subjects  shall 
be  charged  in  England  with  any  murder  or  manslaughter,  or  with 
being  accessory  before  the  fact  to  any  murder,  or  after  the  feet,  to 
any  murder  or  manslaughter,  the  same  being  respectively  committed 
on  land  out  of  the  United  Kingdom,  whether  within  the  King's 
dominions  or  without,  it  shall  be  lawful  for  any  justice  of  the  peace 
of  the  county  or  place  where  the  person  so  charged  shall  be,  to  take 
cognizance  of  the  offence  so  charged,  and  to  proceed  therein  as  if 
the  same  had  been  committed  within  the  limits  of  his  ordinary  juris- 
diction ;  and  if  any  person  so  charged  shall  be  committed  for  trial, 
or  admitted  to  bail  to  answer  such  charge,  a  commission  of  oyer 
and  terminer  under  the  great  seal,  shall  be  directed  to  such  persons, 
and  into  such  county  or  place  as  shall  be  appointed  by  the  Lord 
Chancellor,  or  Lord  Keeper,  or  Lords  Commissioners  of  the  great 
seal,  for  the  speedy  trial  of  any  such  offender ;  and  such  persons 
shall  have  full  powers  to  inquire  of,  hear,  and  determine  all  such 
offences,  within  the  county  or  place  limited  in  their  commission, 
by  such  good  and  lawful  men  of  the  said  county  or  place,  as  shall 
be  returned  before  them  for  that  purpose,  in  the  same  manner  as  if 
the  offences  had  actually  been  committed  in  the  said  county  or 
place :  provided  always,  that  if  any  peers  of  the  realm,  or  persons 
entitled  to  the  privileges  of  peerage,  shall  be  indicted  of  any  such 
offences,  by  virtue  of  any  commission  to  be  granted  as  aforesaid, 
they  shall  be  tried  by  their  peers  in  the  manner  heretofore  used : 
provided  also,  that  nothing  herein  contained  shall  prevent  any 
person  from  being  tried  in  any  place  out  of  this  kingdom,  for  any 
murder  or  manslaughter  committed  out  of  this  kingdom,  in  the  same 
manner  as  such  person  might  have  been  tried  before  the  passing  of 
this  act" 

And  now,  by  the  Central  Criminal  Court  Act,  the  4  &  5  Wm.  4, 
c.  36,  s.  22,  any  offence  committed,  or  alleged  to  have  been  com- 
mitted within  the  jurisdiction  of  the  Admiralty,  may  be  tried  at  the 
Central  Criminal  Court  (q) 

Though  the  33  Hen.  8,  was  not  confined  to  offences  committed 
within  the  King's  dominions,  yet,  in  a  case  where  a  prisoner  at  war 
abroad  had  entered  on  board  an  English  merchant  snip,  and  whilst 
in  that  capacity  had  committed  an  offence  upon  an  Englishman  in 
a  foreign  country,  it  was  decided  that  he  could  not  be  tried  for  it 
here  under  that  statute,  on  the  ground  that  he  could  not  be  deemed 
a  subject  of  this  country.  The  offender,  Depardo,  was  a  Spaniard, 
and  taken  prisoner  at  sea,  and  whilst  abroad,  entered  on  board  an 
Indiaman,  sailed  to  China,  and  murdered  an  Englishman  in  the 
Canton  river ;  it  was  within  the  tide-way,  about  eighty  miles  from 
the  sea.  Upon  a  case  reserved  for  the  opinion  of  the  judges,  it  was 
urged,  that  the  prisoner  was  not  liable  to  be  tried  here,  because  he 
never  became  subject  to  the  laws  of  this  country ;  that  he  was  not 
ao  by  birth,  and  did  not  become  so  by  entering  on  board  the 
Indiaman.  No  judgment  was  given,  but  the  prisoner  was  dis- 
charged, (r) 

But  it  was  holden  that  a  British  subject  was  indictable  under  the 


(o)  See  the  section,  ante,  p.  104. 

(r)  Rex  v.   Depardo,  Mich.  T.  1807.     1  Taunt.  26.  Russ.  &  Ry.  134. 
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33  Hen.  8,  for  the  murder  of  another  British  subject)  though  the 
murder  were  within  the  dominions  of  a  foreign  state ;  and  that  the 
indictment  need  not  allege  in  terms  that  either  the  deceased  or  the 
offender  were  British  subjects :  the  statement  that  the  person  mur- 
dered was  at  the  time  in  the  King's  peace,  being  considered  a  suffi- 
cient allegation  that  he  was  a  British  subject ;  and  the  conclusion 
in  the  indictment  that  the  offence  was  against  the  King's  peace, 
being  considered  as  shewing  sufficiently  that  the  offender  was  a 
British  subject     The  indictment  charged,  in  substance,  that  the 
prisoner,  at  Lisbon,  in  the  kingdom  of  Portugal,  in  parts  beyond 
the  seas  without  England,  one  H.  G.,  in  the  peace  of  God  and  of 
our  lord  the  King,  then  and  there  being,  feloniously  did  assault, 
shoot,  and  murder,  against  the  peace  of  our  said  lord  the  King. 
After  a  conviction  upon  this  indictment,  it  was  objected — 1st,  That 
the  offence  being  out  of  the  King's  dominions,  and  within  the 
dominions  of  a  foreign  state,  was  not  triable  under  the  33  Hen.  8  ; 
and,   2nd,  that  the  prisoner  and  the  deceased  should  have  been 
stated  to  have  been  subjects  of  our  lord  the  King  at  the  time. 
But,  after  argument,  the  judges  held  that  the  offence  was  triable 
here,  though  committed  in  a  foreign  kingdom,  the  prisoner  and  the 
deceased  being  both  subjects  of  this  realm  at  the  time ;  and  that 
the  stating  H.  G.  to  be  in  the  King's  peace  at  the  time,  sufficiently 
imported  that  he  was  the  King's  subject  at  the  time ;  and  that  the 
statement  that  this  was  against  the  King's  peace,  sufficiently  im- 
ported that  the  prisoner  was  also  a  subject  of  this  realm  at  that 
time,  (s)    But  it  nas  since  been  held,  upon  the  9  Geo.  4,  c  31,  that  The  indict- 
the  indictment  must  aver,  that  the  prisoner  and  deceased  were  sub-  ment  "j""*^ 
jects  of  his  Majesty,  but  that  the  declarations  of  the  prisoner  were  JS^er  and 
evidence  to  go  to  the  jury  to  prove  this  fact     The  indictment  the  deceased 
charged  the  murder  to  have  been  committed  "  at  Boulogne,  in  the  we*B Britilh 
kingdom  of  France,  to  wit,  at  the  parish  of  St  Mary-le-Bow,  in  the  su  * 
ward  of  Cheap,  &c"    The  grand  jury  objected  to  finding  the  bill, 
as  it  stated  the  death  to  have  occurred  in  two  different  places. 
Bayley,  J.  (having  conferred  with  Bosanquet,  J.  and  the  Recorder), 
directed  the  words  "  to  wit,  at  the  parish  of  St  Mary-le-Bow,  in  the 
ward  of  Cheap,  &c."  to  be  struck  out    His  Lordship  also  said,  that  it 
was  deemed  by  the  Court  to  be  necessary  to  have  inserted  in  the  bill 
an  allegation  mat  the  prisoner  and  the  deceased  were  subjects  of  his 
Majesty ;  and  the  bill  was  so  amended  accordingly.     Upon  the  trial 
it  appeared,  that  the  deceased  was  killed  in  a  duel  at  Boulogne,  and 
that  ne  was  an  Englishman,  born  at  Islington ;  and  the  prisoner  had 
said  he  was  an  Irishman,  and  had  come  from  Kilkenny.     It  was 
objected  that,  under  the  9  Geo.  4,  c.  31,  it  was  necessary  to  prove 
that  the  parties  were  natural  born  subjects  of  his  Majesty;  the 
present  act  differed  from  the  33  Hen.  8,  c.  23,  the  words  of  which 
were  "  any  person  or  persons."    It  never  could  have  been  intended 
that  this  act  should  apply  to  foreigners  domiciled  in  England,  or 
naturalized  either  by  act  of  Parliament,  or  by  service  to  the  state. 
That  it  was  necessary  to  prove,  by  some  one  acquainted  with  the 
fact,  where  the  prisoner  was  born,  which  was  a  fact  the  prisoner 

(i)  Rex  0.  Sawyer,  East  T.  1815.  MS.      have  concluded  contra  formam  $iahUi:  but 
Bayley,  J.,  and  Ross.  &  Ry.  294.   Another      that  was  also  overruled, 
objection  was  that  the  indictment  ought  to 
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could  not  know  of  his  own  knowledge.  But  it  was  held,  that  the 
declaration  of  the  prisoner,  unexplained,  was,  as  against  himself, 
evidence  to  go  to  the  jury ;  and  the  case  was  left  to  the  jury  to  say, 
whether  they  were  satisfied  by  the  evidence  that  the  prisoner  was  a 
British  born  subject ;  for  that  they  must  be  quite  satisfied  that  such 
was  the  fact  before  they  could  pronounce  him  guilty,  (t) 

Where  an  indictment  for  manslaughter,  stated  that  the  prisoner 

being  a  subject  of  his  Majesty,  on  land  out  of  the  United  Kingdom, 

to  wit,  at  Zanzibar,  in  the  East  Indies,  did  make  an  assault  on  J.  K., 

and  did  give  him  divers  mortal  wounds,  &c,  of  which  he  died,  at 

Zanzibar  aforesaid,  and  it  appeared  that  the  prisoner,  a  Spaniard, 

lieing  in  England,  entered  into  certain  articles  to  serve  in  a  ship 

bound  on  a  voyage  to  the  Indian  seas,  and  elsewhere,  on  a  seeking 

and  trading  voyage  (not  exceeding  three  years'  duration),  and  back 

to  the  United  Kingdom,  and  on  the  ship's  arrival  at  Zanzibar,  an 

island  in  the  Indian  seas,  under  the  dominion  of  an  Arab  king,  the 

captain  left  the  vessel,  and  set  up  in  trade  there,  and  engaged  the 

prisoner  (who  was  a  black,  and  said  to  be  by  birth  the  son  of  a 

governor  on  another  part  of  the  African  coast),  to  act  as  interpreter, 

the  new  captain  not  requiring  his  services,  but  the  rest  of  the  crew 

not  consenting.     The  ship  went  one  or  two  short  voyages  without 

the  prisoner,  and  having  returned  to  anchor  in  a  roadstead,  a  few 

hundred  yards  from  Zanzibar,  and  the  crew  being  allowed  to  go  on 

shore,  some  dispute  arose  between  the  prisoner  and  the  deceased, 

who  was  one  of  the  crew,  which  led  to  the  blows  on  the  land,  of 

which  the  deceased  afterwards  died  on  board  the  ship.     It  was  held 

that  there  was  no  evidence  of  the  prisoner  being  a  British  subject 

or  under  British  protection.    To  claim  his  allegiance,  it  must  at 

least  be  shewn,  that  he  was  under  British  protection.    And  although 

he  was  on  board  a  British  ship  for  a  time,  yet  it  seemed  as  if  toe 

articles  were  abandoned,  and  he  was  living  on  shore,  and  had  been 

so  for  months.    And,  secondly,  that  the  offence  was  alleged  to  have 

been  committed  on  land  out  of  the  United  Kingdom,  out  though 

the  blows  were  given  on  land,  the  death  took  place  on  board  ship, 

and  there  was  no  clause  in  the  57  Geo.  3,  c  53,  providing  for  such 

a  case,  (u) 

Where  a  person  was  struck,  &c*  upon  the  high  seas,  and  died  upon 
shore,  it  was  holden  that  the  admiral  had  no  cognizance  of  the 
offence  by  virtue  of  his  commission,  (uu)  And  it  was  doubtful 
whether  such  offence  could  be  tried  at  common  law :  («?)  the  2 
Geo.  2,  c.  21,  therefore  made  provision  for  such  cases,  but  that  act 
was  repealed  by  the  9  Geo.  4,  c  31,  which,  by-  sec  8,  enacts, 
"  that  where  any  person  being  feloniously  stricken,  poisoned,  or 
otherwise  hurt  upon  the  sea,  or  at  any  place  out  of  England,  shall 
die  of  such  stroke,  poisoning,  or  hurt  in  England,  or  being  fe- 


(0  Rex  v.  Helsham,  4  C.  &  P.  394, 
coram  Bayley  and  Bosanquet,  Js.,  and 
Knowl ys,  ft. 

(m)  Rex  v.  M.  A.  de  Mattos,  7  C.  &  P. 
458,  Vauphan  and  Bosanquet,  Js.  It  was 
doubted  in  this  case  by  Rolfe,  S.  6.,  whe- 
ther the  limitation  put  upon  the  9  Geo.  4, 
c  31,  s.  7,  in  Rex  v.  Helsnam,  was  correct, 
and  the  Court  seem  to  have  thought  that 
that  construction  was  too  narrow.  Yaughan, 


J. ,  in  charging  the  grand  jury  said,  M  there 
are  other  ways  which  may  constitute  a  man 
a  British  subject ;  as,  for  instance,  he  may 
owe  allegiance  for  protection:*'  and  the 
case  was  decided  on  the  ground  that  the 
prisoner  was  not  a  British  subject  in  any 
sense  of  those  words.  C.  S.  G. 

(u«)  2  Hale,  17,  20.  1  East,  P.  C  .c.  5, 
s.  131.  p.  365,  366.    Ante,  101. 

(t>)  Id.  and  I  Hawk.  P.  C.  c.  31,  s.  12. 
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loniously  stricken,  poisoned,  or  otherwise  hurt  at  any  place  in 
England,  shall  die  or  such  stroke,  poisoning,  or  hurt,  upon  the  sea, 
or  at  any  place  out  of  England,  every  oflence  committed  in  respect 
of  any  such  case,  whether  the  same  shall  amount  to  the  offence  of 
murder  or  manslaughter,  or  of  being  accessory  before  the  fact  to 
murder,  or  after  the  fact  to  murder  or  manslaughter,  may  be  dealt 
with,  inquired  of,  tried,  determined  and  punished  in  the  county  or 
place  in  England,  in  which  such  death,  stroke,  poisoning,  or  hurt, 
shall  happen,  in  the  same  manner,  in  all  respects,  as  if  such  offence 
had  been  wholly  committed  in  that  county  or  place." 

Where  a  person  standing  on  the  shore  of  a  harbour  fired  a  loaded 
musket  at  a  revenue  cutter  which  had  struck  upon  a  sandbank  in 
the  sea,  about  a  hundred  yards  from  the  shore,  by  which  another 
was  maliciously  killed  on  board  the  boat,  it  was  holden  that  the  trial 
must  be  in  the  Admiralty  Court,  and  not  at  common  law.  (v) 

The  9  Geo.  4,  c  31,  s.  32,  enacts,  "that  all  indictable  offences  9 Geo. 4, 
mentioned  in  this  act,  which  shall  be  committed  within  the  jurisdic-  £  3,»  »•  32, 
tion  of  the  Admiralty  of  England,  shall  be  deemed  to  be  offences  of  Jfa££n  w 
the  same  nature,  and  liable  to  the  same  punishments,  as  if  they  had  against  this  act 
been  committed  upon  the  land  in  England,  and  may  be  dealt  with,  committed 
inquired  of,  tried,  and  determined  in  the  same  manner  as  any  other  at  *** 
offences  committed  within  the  jurisdiction  of  the  Admiralty  of  Eng-  Not  to  affect 
land :  (w)  provided  always,  that  nothing  herein  contained,  shall  alter  the  laws  re- 
or  affect  any  of  the  laws  relating  to  die  government  of  his  Majesty's  Jjjjjg to  *■ 
land  or  naval  forces." 

A  few  of  the  general  rules  relating  to  the  form  of  the  indict-  Form  of  the 
ment  may  be  mentioned  in  this  place.  indictment 

If  the  name  of  the  party  killed  be  known,  it  should  be  correctly  Description  of 
stated  in  the  indictment ;  but  it  is  sufficient  to  describe  a  party  by  ftjij** 
the  name  by  which  he  is  commonly  known,  (to)  A  peer  should 
properly  be  described  only  by  his  christian  name,  and  his  name  of 
dignity ;  as  James,  Duke  of  6.  (x)  But  it  seems  that  he  may  be 
described  by  his  surname  also ;  as  William  Byron,  Baron  Byron,  (y) 
And  although  the  proper  way  to  describe  a  baron  be  to  describe  him 
by  his  christian  name,  and  his  degree  in  the  peerage,  as  William 
Huron,  B.,  yet  it  is  sufficient  if  he  be  described  as  William 
Lord,  B.  (?)  If  the  name  of  the  party  killed  be  not  known,  it  may 
be  laid  to  be  a  certain  person  to  tne  jurors  unknown,  (a)  An  in- 
dictment must  either  state  the  name  of  the  party  killed,  or  that  the 
party  was  unknown  to  the  jurors.  An  indictment  stated  that  the 
prisoner  murdered  "an  infant  male  child,  aged  about  six  weeks,  and 
not  baptized,"  it  was  objected  that  the  indictment  was  bad,  as  it 
neither  stated  the  name  of  the  child,  nor  that  the  name  was  unknown 
to  the  jurors ;  and,  upon  a  case  reserved,  the  judges  held  that  the 


(v)  Rex  v.  Coombes,  1785-6.  1  Hawk. 
P.  C.  c  37,  s.  17.  I  Leach,  388.  1  East, 
P.  C.c.5,8. 131,  p.  367,  ante,  102. 

(vv)  All  offences  committed  within  the 
jurisdiction  of  the  Admiralty  may  be  tried  in 
the  Central  Criminal  Court,  by  the  4  &  5 
Wm.  4,c.  36,  s.  22,  ante,  p.  104. 

(v)  2  Hale,  237  ;  Rex  v.  Norton,  R.  8t 
R.  510.  Rex  v.  Williams,  7  C.  &  P.  298, 
Williams,  J.,  and  Aldcrson,  B.  Rex  v. 
Berriman,  5  C.  &  P.  601,  Parke,  J. 

(x)  2  Inst.  666. 


(y)  19  St.  Tr.  1177.  In  Rex  v.  Brink- 
lett,  3  C.  &  P.  416,  an  indictment  for 
manslaughter  described  the  deceased  as 
Henry  Sandford,  Baron  Mount  Sandford, 
of,  &c,  in  Ireland  ;  and  it  was  proved  that 
his  Christian  name  was  Henry,  his  surname 
Sandford,  and  his  title  Baron  Mount  Sand- 
ford, and  it  was  held  by  Vaughan,  J.,  that 
this  was  no  variance. 

O)  Reg.  v.  Pitts,  8  C.  &  P.  771, 
Erskine,  J. 

(a)  1  East,  P.  C.  c.6,s.  114,  p.  345. 
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objection  was  good,  and  the  judgment  was  arrested,  (6)  A  bastard 
must  not  be  described  by  his  mother's  name  till  he  has  gained  that 
name  by  reputation.  Frances  Clark  was  indicted  for  the  murder  of 
George  Lakeman  Claris,  a  base-born  infant  male  child,  aged  three 
weeks.  The  child  was  heir's,  and  had  been  christened  George  Lake- 
man,  the  father's  name.  The  murder  was  proved,  but  there  was  no 
evidence  that  the  child  had  ever  been  called  Clark ;  and,  on  a  case 
reserved,  the  judges  held  that,  as  it  had  not  obtained  the  mother's 
name  by  reputation,  it  was  improperly  called  Clark  in  the  indict- 
ment ;  and  that  as  there  was  nothing  but  the  name  to  identify  it 
in  the  indictment,  the  conviction  could  not  be  supported,  (c)  Upon 
an  indictment  for  the  murder  of  "  a  certain  female  child  whose  name 
to  the  jurors  was  unknown,"  it  appeared  that  the  child  had  not  been 
baptized,  but  the  prisoner  had  said  she  should  like  it  to  be  called 
"  Mary  Ann,"  and  had  called  it  "  her  Mary  Ann  "  at  one  time,  and 
"  Little  Mary  "  at  another ;  the  father  was  a  baptist,  and  the  child 
was  a  bastard,  and  twelve  days  old ;  and,  upon  a  case  reserved,  it  was 
held  that  the  child  had  not  gained  a  name  oy  reputation,  and  there- 
fore the  indictment  was  good,  (d)  And  where  an  illegitimate  child, 
three  weeks  old,  had  been  baptized  by  the  name  of  "  Eliza,"  but  no 
surname  was  mentioned  at  the  time  of  baptism,  and  neither  the  re- 
gister, nor  any  copy  of  it,  was  produced  at  the  trial,  and  an  indict- 
ment for  murder  described  her  as  "Eliza  Waters,"  Waters  being  the 
name  of  her  mother ;  it.  was  held,  upon  a  case  reserved,  that  the 
child  had  not  acquired  the  name  of  Waters  by  reputation,  and  that 
the  conviction  was  wrong,  (e)  Where,  however,  an  indictment 
charged  the  murder  of  Emma  Evans,  .and  it  appeared  that  the  de- 
ceased was  an  illegitimate  child  born  in  a  workhouse,  and  baptized 
on  the  9th  of  September  by  the  name  of  Emma,  and  drowned  on 
the  11th  of  the  same  month,  when  about  six  weeks  old,  and  that  up 
to  the  time  of  the  baptism  she  was  not  called  by  any  name,  but  that 
from  the  9th  to  the  11th  of  September  she  was  called  Emma  Evans, 
Evans  being  the  mother's  name ;  it  was  held  that  there  was  suffi- 
cient evidence  of  reputation  for  the  consideration  of  the  jury,  and 
that  this  case  was  distinguishable  from  the  last,  because  there  was 
no  evidence  there  that  the  child  was  ever  called  Waters  at  alL  (/) 
It  is  not  necessary  to  state  the  addition  of  the  party  killed,  though  it 
may  sometimes  be  convenient  to  do  so  for  the  sake  of  distinction,  (g) 
Nor  is  it  necessary  to  allege  that  the  party  killed  was  "  in  the  peace 
of  God  and  of  our  Lord  the  King,  &c,"  though  such  words  are  com- 
monly inserted,  for  they  are  not  of  substance,  and  perhaps  the  truth 
may  be  that  the  party  was  at  the  time  actually  breaking  the  peace.  (A) 
If  a  constable,  watchman,  or  other  minister  of  justice,  be  killed  in 
the  execution  of  his  office,  the  special  matter  need  not  be  stated, 
but  the  offender  may  be  indicted  generally  of  murder  by  malice 
prepense,  (*) 

The  indictment  should  in  all  respects  be  adapted  as  closely  to 

if)  Reg.  v.  Evans,  8  C.  &  P.  765.  Erskine 
ana  Patteson,  Js.  See  Rex  v.  Sheen,  2  C. 
&  P.  639. 

{g)  2  Hale,  182. 

(A)  2  Hawk.  P.  C.c.  25,  s.  73.  2  Hale, 
186. 

(i)  Rex  v.  Mackally,  9  Rep.  68.  1  Hale, 
460.    12  Rep.  17. 


(b)  Reg.  e.  Biss,  2  Moo.  C.  G.  R.  93. 
8  C.  fit  P.  773. 

(c)  Rex  v.  Clark,  East.  T.  1818.  BIS. 
Bayley,  J.,  and  Rnss.  &  Ry.  358. 

id)  Rex  e.  Smith,  R.  fie  M.,  G.  C.  R. 
402.   6G.&P.  161,  S.  C. 

(«)  Rex  0.  Waters,  R.  &  M.  C.  C.  R. 
457,  7  C.  fie  P.  250. 
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the  truth  as  possible.     It  is  essentially  necessary  to  set  forth  par-  the  manner  of 
ticularly  the  manner  of  the  death,  and  the  means  by  which  it  was  *j|e  dcmth»  «d 
effected:   (J)  and    this  statement   may,    according  to  the  circum-  w£Si?wa/ 
stances  of  the  case,  be  one  of  considerable   length  and   particu-  effected, 
larity.  (k)    But  it  will  be  sufficient  if  the  manner  of  the  death  it  u  sufficient 
proved  agree  in  substance  with  that  which  is  charged.     Therefore  if  the  manner 
if  it  appear  that  the  party  were  killed  by  a  different  weapon  from  ?[ ^tetance* 
that  described,  it  will  maintain  the  indictment :  as  if  a  wound  or  with  that 
bruise  alleged  to  have  been  given  with  a  sword  be  proved  to  have  charged, 
been  given  with  a  staff  or  axe;  or  a  wound  or  bruise  alleged  to 
have  been  given  with  a  wooden  staff,  be  proved  to  have  been  given 
with  a  stone.     So  if  the  death  be  laid  to  have  been  by  one  sort  of 
poisoning,  and  it  turn  out  to  have  been  by  another,  the  difference 
will  not  be  material     So  if  an  indictment  allege  that  a  woman  "with 
both  her  hands  about  the  neckn  of  a  child,  did  press  and  squeeze,  and 
thereby  suffocated  and  strangled  the  child,  it  is  sufficient  to  prove 
that  the  child  came  by  its  death  by  strangulation  or  suffocation,  and 
it  is  not  necessary  that  the  prisoner  should  have  done  it  with  her  own 
hands,  for  if  it  was  done  by  any  other  person  in  her  presence,  she 
being  privy  to  it,  and  so  near  as  to  be  able  to  assist,  that  is  suffi- 
cient (I)     So  where  a  count  charged  the  death  to  be  by  suffocation, 
by  the  prisoner  having  placed  her  hand  on  the  mouth  of  the  de- 
ceased, and  the  evidence  was  that  the  deceased  had  died  from-  suffo- 
cation and  pressure ;  it  was  held  that,  if  any  violent  means  were 
used  to  stop  respiration,  and  the  death  was  thereby  caused,  the  count 
was  proved,  (m)     But  if  a  person  be  indicted  for  one  species  of  if  one  kind  of 
killing,  as  by  poisoning,  he  cannot  be  convicted  by  evidence  of  a  killing  is 
species  of  death  entirely  different,   as  by  shooting,  starving,  or  cha5ed  and 
staling.  (»)    So  where  an  indictment  cnai^ed  that  the  prisoner  KtaSE*. 
struck  the  deceased  with  a  piece  of  brick,  and  it  appeared  probable, 
not  that  the  prisoner  struck  with  the  brick,  but  tnat  the  prisoner 
struck  with  his  fist,  and  that  the  deceased  fell  from  the  blow  upon 
the  piece  of  brick,  and  that  the  fall  on  the  brick  was  the  cause  of  the 
deatn;  it  was  held,  upon  a  case  reserved,  that,  as  the  indictment  did 
not  contain  any  charge  of  throwing  the  deceased  down,  the  prisoner 
ought  to  have  Deen  acquitted,  (o)    So  where  the  indictment  charged 
the  death  by  striking  and  beating  on  the  head,  and  the  evidence  was 
that  the  prisoner  knocked  the  deceased  down  by  a  blow  upon  the 
head,  and  that  in  falling  upon  the  ground  the  deceased  received  a 
mortal  wound ;  it  was  held,  upon  a  case  reserved,  that  the  cause  of 
death  was  not  truly  stated,  (p)    So  where  the  indictment  charged 
the  wound  to  have  been  inflicted  by  a  blow  with  a  hammer  held  in 
the  prisoner's  hand,  and  the  injury  might  have  been  occasioned  by 
a  fall  against  the  lock  or  key  of  a  cfoor ;  it  was  held,  that  if  the  injury 

(J)  1  East,  P.  C.  e.  6,  s.  107,  p.  341.  be  bad,  2  Hale,  185. 

(*)  As  in  the   case  of  Jackson   and         (at)  Rex  v.  Waters,  7  C.  &  P.  250.  Lord 

others,  9  St.  Tri.  715,  fed.  by  Hargr.)  Denman,  G.  J. 

where  the  indictment  stated  a  murder  by  a  (n)  1  East,  P.  C.,  c  5,  s.  107,  p.  341. 

long  coarse  of  barbarous  usage.   But  see  2  Hawk.  P.  C,  c.  23,  s.  84.    2  Hale, 

port,  as  to  the  statement  of  special  circum-  185, 186.    2  Inst  319.    Mackally's  case, 

stances.  9  Co.  67. 

(f)  Rex  v.  Culkin,  5  C.  &  P.   121.  (o)  Rex  v.  Kelly,  R.  &  M.    G.  C.  R. 

Parke,  J.  J.,  Park,  J.  A.  J.,  and  Bol-  113.     1  Lew.  193. 
land,B.     The  allegation  "  about  the  neck  n         (p)  Rex  e.  Thompson,  R.  &  M.  G.C.R. 

was  also  held  sufficiently  certain,  as  it  means  1 39.     1  Lew.  194. 
round  the  neck,  though  circiter  pectus  would 
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was  occasioned  by  a  fall  against  the  door,  produced  by  the  act  of  the 

Crisoner,  it  was  not  sufficient,  but  if  the  injury  was  occasioned  by  a 
low  with  a  hammer  or  any  other  hard  substance  held  in  the  hand, 
the  indictment  was  proved,  (p)  So  where  the  indictment  alleged 
the  death  to  have  been  caused  by  striking,  and  the  jury  found  that  it 
was  caused  by  over-exertion  in  tne  fight,  the  judges  held  the  prisoner 
entitled  to  an  acquittal  (q)  Where  the  manner  of  the  death  is 
doubtful,  it  will  be  proper  to  lay  it  differently  in  different  counts,  so 
as  to  meet  the  evidence,  (r) 

It  seems  to  be  necessary  to  aver  a  striking  where  the  death  has 
been  occasioned  by  a  wound,  bruise,  or  other  assault :  and  it  appears 
to  have  been  holden  that  an  indictment  stating  that  the  party 
of  malice  aforethought  murdered,  or  gave  a  mortal  wound,  without 
saying  that  he  struck,  &c.  was  bad.  (s)      But  this  doctrine  has  been 

auestioned,  (t)  though  it  is  admitted  to  be  the  safest  course  to  use 
le  term  where  it  may  seem  to  be  required,  by  the  nature  of  the 
feet  (m)    In  a  late  case,  where  the  indictment  charged  that  the 

C*  oners  with  certain  stones  of  no  value,  which  they  in  their  right 
ds  then  and  there  had  and  held,  in  and  upon  the  back  part  of 
the  head  of  him,  the  said  W.  W.,  then  and  there  feloniously,  &c., 
and  of  their  malice  aforethought  did  cast  and  throw,  and  that  they 
with  the  stones  aforesaid,  so  as  aforesaid  cast  and  thrown,  the  said 
W.  W.  in  and  upon  the  back  part  of  the  head  of  him  the  said  W.  W. 
feloniously,  &&  aid  strike,  &a,  an  objection  was  taken  that  the  mode 
of  causing  the  death  was  not  properly  stated.  But  the  Judges, 
upon  a  case  reserved,  were  unanimously  of  opinion  that  the  cause 
of  the  death  was  sufficiently  stated ;  it  being  clear  that  the  stones 
were  what-  were  cast  and  thrown  at  the  deceased ;  and  the  word 
with  might  be  rejected,  or  the  words  cast  and  throw  might  be  con- 
sidered to  be  used  as  neuter  verbs,  (v)  It  seems  also  that  if  the  death 
be  occasioned  by  any  instrument  holden  in  the  hand  of  the  party 
killing  at  the  time,  it  should  be  so  alleged ;  and  that  regularly  the 
instrument  should  be  stated  to  be  of  a  certain  value  or  of  no  value : 
but  an  able  writer  says  that  he  could  not  find  .the  grounds  for  the 
first  of  these  averments,  and  that  the  latter  does. not  seem  to  be 
Mode  of  essential,  (w)    It  has  been  considered  as  necessary  to  state  in  what 

stating  wounds  part  of  the  body  the  wound  was  given,  and  also  to  state  the  length 
«nd  bruises.  and  depth  ofit.  (x)  But  this  doctrine  was  overruled,  or  at  least 
qualified,  in  a  late  case.  The  indictment,  after  stating  that  the 
prisoners  feloniously  and  of  their  malice  aforethought,  made  an 
assault  on  the  party  killed,  and  threw  him  down  upon  the  ground ; 
and  with  their  hands  and  feet,  while  he  was  upon  the  ground,  in 

O)  1  East,  P.  C.,  a  5,  s.  108,  p.  341, 
342.  In  the  case  of  Rex  v.  Dale,  axle, 
note  (©),  it  was  objected  that,  after  the 
words  M  certain  stones/'  there  should 
have  been  a  videlicet,  mentioning  the 
number,  and  also  that  it  was  not  ex- 
pressed in  what  hand  the  stones  were 
held  by  each  of  the  prisoners:  but  the 
objections  were  not  considered  as  material. 

(*)  2  Hale,  18ft,  136.  2  Hawk.  P.  C. 
c.  23,  s.  80,  81.  Trem~  Ent  10.  Stanndf. 
78  6.79  a.  4  Co.  40  6.  41.  5  Co.  120, 
121  b.  122.  Cro.  Jac.  95.  Stark.  Cr. 
L.  375,  380. 


(p)  Rex  v.  Martin,  5  C.  &  P.  128, 
Parke,  J. 

(a)  Brown's  case,  1  Lew.  165,  cited 
by  Hullock,  B. 

(r)  As  in  Rex  ©.  Hindmarsh,  2  Leach, 
569. 

(«)  Rex  v.  Lone,  5  Co.  122  a.  Dy. 
99.  2  Hale,  184.  Rex  v.  Lorkin,  I  Bulstr. 
124. 

(t)  2  Hawk.  P.  C,  c.  23,  s.  82,  re- 
ferring to  Cro.  Jac.  636.  Sam.  207. 
Yelv.  28. 

(«)  2  Hawk.  P.  CibiiL 


& 


(t>)  Rex  t>.  Dale,  Hil.  T.    1824.     I  R. 
ML  C  C.  5. 
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and  upon  his  head,  stomach,  breast,  belly,  back,  and  sides,  felo- 
niously, &c.  divers  times,  with  great  force  and  violence  did  strike, 
beat,  and  kick,  and  with  their  hands,  feet,  and  knees  did  strike, 

Sush,  press,  and  squeeze,  proceeded  thus, — "giving  to  the  said 
.  D.  then  and  there,  as  well  by  the  pulling,  pushing,  casting,  and 
throwing  of  him,  the  said  J.  D.  down,  unto  and  upon  the  ground 
as  aforesaid,  and  by  the  striking,  beating,  and  kicking  of  him  the 
said  J.  D.,  whilst  he  was  so  lying  and  being  upon  the  ground  as 
aforesaid,  in  and  upon  the  head,  stomach,  breast,  belly,  back,  and 
sides,  of  him  the  said  J.  D.  as  aforesaid,  as  also  by  the  striking, 
pushing,  pressing,  and  squeezing  of  him  the  said  J.  D.,  whilst  he 
the  said  J.  D.  was  so  lying  and  being  upon  the  ground  as  aforesaid, 
in  and  upon  the  belly,  breast,  stomach,  and  sides  of  him,  the  said 
J.  D.,  with  the  hands,  knees,  and  feet  of  them  the  said  R.  M.  and 
B.  M.  in  manner  aforesaid,  several  mortal  bruises,  lacerations,  and 
wounds,  in  and  upon  the  belly,  breast,  stomach,  and  sides,  of  him 
the  said  J.  D.;"  of  which  said  several  mortal  bruises,  lacerations, 
and  wounds,  the  said  J.  D.,  from,  &c  did  languish,  &&;  and  then 
it  averred  the  death  and  the  murder  in  the  usual  form.  A  convic- 
tion having  taken  place,  the  prisoner's  counsel  moved  in  arrest  of 
judgment,  that  the  indictment  was  insufficient  in  stating  only  that 
there  were  several  mortal  bruises,  lacerations,  and  wounds,  on 
several  parts  of  the  body,  of  which  the  party  languished  and  died ; 
that  a  considerable  degree  of  certainty  was  necessary  in  the  state- 
ment of  the  wounds  on  the  face  of  the  indictment,  and  of  the 
situation,  length,  &c.  of  each ;  that  it  was  necessary  to  describe  the 
particular  parts  of  the  body  on  which  the  wound  or  wounds  is  or  are 
alleged  to  be ;  that  charging  a  wound  to  be  inflicted  on  the  side  or 
sides  of  a  man  is  bad,  without  more  particularity,  as  non  constat 
whether  it  is  to  be  taken  to  be  the  side  or  sides  of  the  body,  or  of 
the  head,  or  of  any  or  of  what  limb ;  that  the  indictment,  according 
to  ancient  forms,  should  so  state  the  fact  as  that  a  finger  might  be 
placed  upon  the  part  of  the  body  where  the  wound  is  described  to 
be ;  that  this  was  still  requisite,  although  a  conviction  might  take 
place  upon  evidence  varying  from  it,  for  the  particulars  ought  to  be 
stated  accurately,  according  to  the  facts  as  they  are  supposed  to  be, 
for  the  previous  information  of  the  Court,  and  of  the  party  charged, 
with  a  view  to  a  due  investigation,  and  in  order  that  it  might  appear, 
by  such  statement  of  particulars,  that  a  due  inquiry  had  been  made 
by  the  grand  jury  or  the  coroner's  inquest  as  to  these  circumstances, 
before  a  party  should  be  put  to  undergo  the  pain  and  peril  of  a  trial ; 
and  that  the  facts  ought  not  to  be  wantonly  or  purposely  varied 
from  in  such  statement;  and  2  Hale,  P.  C.  185,  186,  was  cited  and 
observed  upon.  Judgment  was  respited ;  and  the  matter  submitted 
to  the  consideration  of  the  Judges,  who  met  twice  for  the  purpose 
of  considering  the  case.  At  the  second  meeting  the  majority  of  the 
Judges,  viz.  Gaselee,  J.,  Hullock,  B.,  Garrow,  B.,  Burrough,  J., 
Park,  J.,  Bayley,  J.,  Graham,  B.,  Alexander,  L.  C.  B.,  Best,  L.  C.  J., 
and  Abbot,  L.  C.  J.,  held  the  conviction  right,  as  it  appeared  in 
several  old  precedents,  (y)  that  the  length,  breadth,  ana  depth  of 
the  wounds  were  not  stated ;  and  also  that  Mr.  Justice  Lawrence 

(y)  Bast   Entr.  263,  382.    Co.  Entr.       155,235,260,261. 
355.    West.  Symb.  117,  151,  153,  154, 
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By  poison. 


had  instructed  the  clerk  of  assize  upon  the  Oxford  circuit  to  omit 
these  particulars  when  there  were  more  wounds  than  one,  and  that 
his  instructions  had  been  followed*  And  they  held  that,  although 
they  might  have  felt  great  difficulty  had  the  precedents  been 
uniform ;  yet,  as  there  were  precedents  against  the  objection,  they 
might  consider  whether  common  sense  required  a  statement  of 
these  particulars:  and  as  the  statement,  if  introduced,  need  not 
be  proved,  they  thought  it  unnecessary.  Littledale,  J.,  and 
Holrovd,  J.,  differed  from  the  other  Judges,  and  thought  the  indict- 
ment bad.  (2) 

The  ground  of  the  preceding  decision  was,  that  as  common  sense 
did  not  require  the  length,  depth,  and  breadth  of  the  wounds  to  be 
stated,  it  was  not  necessary  that  they  should  be  stated  (a)  And 
upon  the  authority  of  this  case,  where  an  indictment  stated  the 
leugth  and  breadth  of  a  wound,  but  not  the  depth,  and  it  was 
objected  that  as  there  was  only  one  wound,  the  depth  ought  to  be 
stated ;  it  was  held  that  it  was  not  necessary,  for  if  common  sense 
did  not  require  it  where  there  were  several  wounds,  common  sense 
did  not  require  it  where  there  was  only  one.  (6)  So  where  an  indict- 
ment merely  alleged  the  giving  of  "  one  mortal  bruise,"  and  it  was 
urged  that  the  dimensions  of  the  bruise  ought  to  have  been  described, 
Mr.  J.  Parke  said,  "  I  am  disposed  to  go  further  than  the  judges  in 
Mosley's  case,  and  to  say  that  it  is  not  necessary  to  describe  the 
bruises  at  all,  such  rule  being,  in  my  judgment,  most  consistent  with 
common  sense."  (c) 

It  had  long  been  settled,  that  though  it  was  considered  necessary 
to  state  the  manner  and  place  of  the  hurt,  and  its  nature,  in  order 
that  the  indictment  might  be  good  as  to  its  formality :  yet,  if  it 
appeared  upon  the  evidence  that  the  party  died  of  another  kind  of 
wound,  in  another  place,  the  indictment  was  nevertheless  main- 
tainable, (d)  It  is  necessary,  in  all  cases,  that  the  death  by  the 
means  stated  should  be  positively  alleged,  for  it  cannot  be  taken 
by  implication:  if,  therefore,  it  be  stated  that  the  death  was 
caused  by  any  stroke,  the  indictment  should  proceed  to  aver  that 
the  prisoner  thereby  gave  to  the  deceased  a  mortal  wound  or  bruise, 
whereof  he  died ;  (e)  and  an  indictment  setting  forth  that  the  pri- 
soner choaked  the  deceased,  qud  suffocatione  obiit,  instead  of  de  gud 
suffocatione,  &c,  was  adjudged  to  be  erroneous.  (/)  And  if  the 
means  of  the  death  be  alleged  to  be  by  poison,  it  should  be  averred, 
after  stating  particularly  the  manner  in  which  the  poison  was  admi- 
nistered, that  the  party  died  of  the  poison  so  taken,  and  the  sickness 
thereby  occasioned,  (g)  But  an  indictment  for  poisoning,  which 
alleges  that  the  deceased  swallowed  the  poison,  ana  that  she  died  of 
the  sickness  caused  thereby  is  good.  An  indictment  stated  that  the 
prisoners  administered  a  large  quantity  of  a  certain  deadly  poison, 
called  white  arsenic,  to  the  deceased,  and  that  she  swallowed  down 


(z)  Rex  0.  Mosley  and  another,  cor. 
Holroyd,  J.,  York  Lent  Ass.  1825,  and 
decided  fay  the  judges  at  their  second 
meeting,  Trin.  T.  Ib25.  Ry.  &  Mood. 
C.  C.  97. 

(a)  So  stated  by  Patteson,  J.,  after 
having  inquired  what  they  were  from  Park, 
J.  A.  J.  in  Rex  v.  Tomlinson. 

(b)  Rex  v.  Tomlioson,  6  C.  &  P.  370. 
Patteson,  J.  MS&  C.  S.  G. 


(c)  Tomer's  ease,  1  Lewin,  177. 

(d)  2  Hale,  185, 186.  2  Hawk.  P.  C. 
c.  23,8.81. 

(e)  2  Hale,  186. 

(/)  1  Roll.  137.  2  Hawk.  P.  C.  c  23, 
s.  83.  See  an  inquisition  for  murder  by 
suffocating  a  child  in  flannel.  Rex  v.  Hug- 
gins,  3  C.  6c  P.  414. 

(a)  1  East,  P.  C.  a  5,  s.  Ill, p.  343. 
2  Hawk,  P.  C.  c.  23,  s.  82, 83. 
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into  her  body  the  fiaid  white  arsenic,  by  means  of  which  swallowing 
down  the  said  white  arsenic  she  became  mortally  sick,  of  which  said 
mortal  sickness  she  languished  from,  &c,  until,  &c,  on  which  day 
she  "  of  the  said  mortal  sickness  died :"  it  was  objected,  in  arrest  of 
judgment,  that  the  indictment  ought  to  have  alleged  that  she  died  of 
the  poison  and  of  the  sickness  occasioned  thereby,  and  that  it  was 
not  sufficient  to  allege  that  by  reason  of  the  swallowing  of  the  poison 
she  became  mortaU?  sick,  and  that  she  afterwards  died  of  the  said 
mortal  sickness.  Erskine,  J.,  overruled  the  objection,  and,  upon 
a  case  reserved,  the  judges  held  that  the  indictment  was  good,  (g) 
An  indictment  which  stated  the  death  to  have  been  caused  by 
means  of  ravishing  an  infant,  but  omitted  to  aver  that  a  mortal 
wound  or  bruise  was  given,  was  holden  to  be  defective.  (A) 

It  is  sufficient  in  the  indictment  to  state  the  act  done  by  the  prisoner,  it  is  sufficient 
and  it  is  not  necessary  to  allege  the  causes  merely  natural  which  to  state  the 
contributed  to  the  death.     An  indictment  alleged  in  several  counts  ^  motioning 
that  the  prisoner  administered  noxious  and  deleterious  substances  to  the  state  of 
the  deceased,  and  that  he  died  of  the  sickness  occasioned  thereby,  (i)  Jj°dy  °* tbe 
The  prisoner  had  administered  to  the  deceased,  while  ill  of  small- 
pox,  large  quantities  of  Morison's  pills,  and  his  death  was  thereby 
accelerated :  it  was  objected  that  the  indictment  was  not  supported 
by  the  evidence,  which  proved  nothing  more  than  that  the  deceased 
died  of  a  natural  disorder,  accelerated  by  improper  treatment;  that 
the  charge  in  the  indictment  was  a  different  one,  viz.,  that  the  party 
died  solely  of  a  mortal  sickness  caused  by  the  medicine  and  improper 
treatment :  that  the  indictment  was  framed  as  though  the  small-pox 
had  nothing  to  do  with  the  cause  of  death ;  and  yet  that  there  was 
no  evidence  whatever  to  shew  that  the  party  would  have  died  but  for 
that  distemper ;  it  was  answered  that  it  was  not  necessary  to  allege 
more  than  the  act  with  which  the  prisoner  was  charged :  that  it  was 
not  the  practice  to  allege  the  state  of  body  in  which  the  deceased 
might  be,  however  much  that  state  of  body  might  assist  to  render 
the  act  of  the  prisoner  fatal ;  and  the  indictment  was  held  good,  as 
all  the  witnesses  agreed  that  the  death  was  accelerated  by  the 
pills.  (/) 

In  a  case  where  the  death  proceeded  from  suffocation,  by  the  It  is  sufficient 
swelling  up  of  the  passage  of  the  throat ;  and  such  swelling  pro-  £^1™  cause 
ceeded  from  wounds  occasioned  by  forcing  things  into  the  throat ;  of  the  death. 
it  was  held  that  the  statement  might  be  that  the  things  were  forced 
into  the  throat,  and  the  deceased  thereby  suffocated ;  and  that  it 
was  not  necessary  to  mention  the  immediate  cause  of  suffocation ; 
namely,  the  swelling  of  the  throat      The  indictment  charged  a 
murder,  by  forcing  and  thrusting  moss  and  dirt  into  the  mouth,  nose, 
and  throat  of  a  child,  by  which  forcing  and  thrusting  of  the  moss 

(h)  Reg.  e.  Sandys,  Erskine,  J.,  Chester  who  was  stabbed  died  of  the  knife,  as  to  say 

Sum.  Ass.  1841,  and  M.  T.  1841.   2  Hale,  that  a  party  who  was  poisoned  died  of  the 

184.     2  Hawk.  P.  C.  23,  s.   82,  83,  and  poison.    C.  S.  G. 

Kel.  125,  were  cited  in  support    of  the  (A)  Rext>.  Lad, )  Leach,  96. 

objection.       The    surgeon   in    this    case  (i)  The  two  first  counts  did  not  state 

proved  that  the  deceased  died  of  the  in-  that  the  deceased  was  ill,  the  others  did, 

lamination  caused  by  the  poison.    It  is  but  they  all  alleged  the  death  to  have  been 

apprehended  that  this  indictment  was  in  occasioned  by  the  operation  of  the  medi- 

the  most  correct  form,  for  a  person  pot-  cine  and  the  sickness  occasioned  thereby, 

soned  never  dies  of  the  poison,  but  always  C.  S.  G. 

of  the  effects  produced  by  the  poison,  audit  (J)  Rex  v.  Webb,  2  Lewin,  196.  S.  C. 

would  be  just  as  correct  to  say  that  a  party  1M.&  Rob.  405.    Lord  Lyndhurst,  C.  B  • 
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and  dirt  into  the  mouth,  &c,  the  child  was  then  and  there  suffo- 
cated. It  appeared  that  this  forcing  of  the  moss  and  dirt  did  not 
produce  immediate  strangulation,  and  that  they  were  removed  be- 
fore the  child  died ;  but  the  forcing  them  into  the  throat  made  the 
throat  swell  so  as  to  choak  up  the  passage ;  and  then  the  child  died 
of  suffocation.  Upon  a  case  reserved,  the  judges  held,  that  as  the 
primary  cause  of  the  suffocation  was  the  forcing  the  moss  into  the 
throat  of  the  child,  it  was  not  necessary  to  state  in  the  indictment 
the  intermediate  process,  viz.,  the  swelling  up  of  the  passage  of  the 
throat,  which  occasioned  the  suffocation,  such  swelling  having  arisen 
by  forcing  the  moss  into  the  throat  (*) 

Where  the  indictment  charged  the  death  by  cutting  the  throat, 
and  a  surgeon  proved  that  the  jugularvein  was  divided,  but  not  the 
carotid  artery,  and  that  what  he  called  the  throat  was  not  cut,  the 
wound  not  having  extended  so  far  round  the  neck ;  it  was  held  that 
this  was  sufficient,  for  the  term  throat  meant  not  that  part  of  the 
throat  which  was  scientifically  called  the  throat,  but  that  which  was 
commonly  called  the  throat.  (/)  So  where  an  indictment  charged 
the  cutting  of  the  throat  with  "  a  certain  sharp  instrument,"  and  it 
was  proved  that  the  throat  was  partly  cut  and  partly  torn  by  an  in- 
strument that  was  not  sharp ;  it  was  held  that  the  indictment  was 
certain  enough,  and  that  it  was  supported  by  the  evidence,  as  the 
degree  of  sharpness  was  not  at  all  material,  (m) 

Where  an  indictment  charges  the  death  to  have  been  caused  by 
omitting  to  provide  sufficient  food  to  the  deceased,  it  must  shew  that 
it  was  the  duty  of  the  prisoner  to  provide  it.  An  indictment  charged 
that  E.  E.,  the  wife  of  J.  E.,  in  and  upon  E.  E.,  the  younger,  being 
an  infant  of  tender  age  (to  wit}  of  the  age  of  six  months,  did  feloni- 
ously make  divers  assaults,  ana  that  the  said  E.  E.,  the  elder,  did 
feloniously  neglect,  &c,  to  give  and  administer  to  the  said  E.  E.,  the 
younger,  proper  and  sufficient  food,  by  means  of  which  neglecting, 
&c,  (omitting  any  reference  to  the  assaults)  the  said  E.  E.,  the 
younger,  died.  It  was  suggested  that  the  indictment  was  bad,  as  it 
did  not  allege  that  it  was  the  duty  of  the  prisoner  to  maintain  the 
child,  neither  did  it  state  that  the  prisoner  was  the  mother  of  the 
deceased,  or  in  any  way  liable  to  take  care  of  it.  Patteson,  J., "  This 
indictment  is  bad ;  it  does  not  state  any  duty,  nor  does  it  state  that 
the  prisoner  was  the  mother  of  the  deceased.  Where  the  indictment 
charges  an  imprisoning  it  shews  an  obligation  to  maintain,  for  if  you 
imprison  a  man  you  must  feed  him.  But  in  this  case  the  judgment 
must  be  arrested.  Every  word  of  this  indictment  may  be  literally 
true,  and  yet  the  prisoner  and  deceased  might  have  been  strangers 
to  each  other."  (w)  So  where  a  coroner's  inquisition  alleged  that  the 
prisoner  did  feloniously  make  divers  assaults  upon  E.  S.,  "she  then 
and  there  being  the  natural  child  "  of  the  prisoner,  and  that  she 
neglected,  &c,  to  give  and  administer  to  the  said  E.  S.  sufficient 
meat  and  drink ;  by  means  of  which  neglect  E.  S.  died ;  and  it  was 
moved  that  the  inquisition  might  be  quashed,  on  the  ground  that 
it  did  not  allege  that  it  was  the  duty  of  the  prisoner  to  find  sufficient 


(A)  Rex  «.  Tye,  East  T.  1818.  MS. 
Bayley,  J.,  Ross.  &  Ry.  345. 

(0  Rex  v.  Edwards,  6*  C.  6c  P.  40), 
Patteson,  J. 


(m)  Rex  v.  Gkounsell,  7  C.  &  P.  788, 
Parke,  B. 
(»)  Reg.  v.  Edwards,  8  C.  &  P.  611. 
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meat  for  the  deceased ;  Taunton,  J.,  after  carefully  perusing  the  in- 
quisition, ordered  it  to  be  quashed,  (o) 

It  is  necessary  to  state,   that  the   act  by  which  the  death  was  Averment  of 
occasioned  was  done  feloniously,  and  especially  that  it  was  done  of  malice  afore- 
malice  aforethought,  (p)  which,  as  we  nave  already  seen,  is  the  thoo«ht« 
great  characteristic  of  the  crime  of  murder;  (q)   and  it  must  also  be 
stated,  that  the  prisoner  murdered  the  deceased,  (r)    If  the  averment 
respecting  malice  aforethought  be  omitted,  and  die  indictment  only 
allege  that  the  stroke  was  given  feloniously,  or  that  the  prisoner 
murdered,  &&,  or  killed,  or  slew  the  deceased,  the  conviction  can 
only  be  for  manslaughter,  (s)     It  is  also  necessary  to  allege  the  Time  and  place 
time  and  place,  as  well  of  the  wound  as  of  the  death ;  so  that  where  of  *?  wound 
a  party  was  indicted  in  the   county  where  the   death  happened,  *" 
under  the  2  &  3  Edw.  6,  c  24,  (t)  the  stroke  must  have  been  alleged 
in  the  county  where  it  really  was ;  and  by  the  same  rule  the  offence 
must  have  been  alleged  in  the  place  where  it  was  committed  in 
indictments  upon  the  28  Hen.  8,  c  15,  and  33  Hen.  8,  c  23,  (u) 
for  murders  upon  the  sea,  or  in  other  places  therein  mentioned,  (x) 
A  charge  that  A.,  on  such  a  day,  at,  &c  made  an  assault  upon  B., 
and  him  with  a  knife  feloniously  struck,  killed,  and  murdered,  was 
held  not  to  import  sufficiently  that  the  stroke  was  at  the  same  time 
and  place  as  the  assault,  for  want  of  the  words  "  then  and  there ;" 
and  tor  this  and  other  exceptions  an  outlawry  on  this  charge  was 
reversed,  (y)    And  the  respective  times  of  the  wound  and  death 
must  be  shewn,  that  it  may  appear  that  the  deceased  died  within  a 
year  and  a  day  from  the  stroke  or  other  cause  of  death :  but  though 
the  day  or  year  be  mistaken,  it  is  not  material,  if  it  appear  by  the 
evidence  that  the  death  happened  within  the  time  limited,  without 
which  the  law  does  not  attribute  the  death  to  the  stroke  or  poi- 
son. («)    The  indictment  is  concluded,  by  charging  the  murder  upon  Conclusion  of 
the  party  by  way  of  consequence  from  the  antecedent  matter,  m  a  tne  indictment 
positive  allegation  that  the  prisoner  in  manner  and  by  the  means 
aforesaid  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
(poison,)  kill,  and  murder,  (a)    And  where  the  stroke  was  at  one 
time  or  place,  and  the  death  at  another,  if  the  day  be  specially 
alleged,  it  should  be  that  on  which  the  party  died,  and  not  that  on 
which  he  was  stricken ;  for  until  he  died  it  was  no  murder,  (6)    The 
concluding  averment "  and  so  the  jurors  do  say,  &c,"  does  not  require 
either  time  or  place  to  be  alleged  in  it  (c) 

Where  an  inquisition,  after  correctly  charging  the  principal  in  the 
first  degree,  alleged  that  the  two  other  prisoners,  at  the  time  of  the 
felony  aforesaid  "(to  wit)  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  were  feloniously  present, 
then  and  there  abetting,  aiding,  and  assisting,  the  said  N.    &c,  it 


(o)  Rex  v.  Sarah  Goodwin,  Stafford  Lent 
Ass.  1832,  MS.  C.  S.  G.  The  motion  to 
quash  was  made  on  the  part  of  the  Crown, 
and  in  the  absence  of  the  prisoner.  C.  S.  G. 

(p)2  Hale,  186,  187.  Staund.  P.  C. 
130.  Bradley  v.  Banks,  YeW.  205. 

(q)  Ante,  482,  et  seq. 

(r)  2  Hawk.  P.  C.  c.  23,  s.  77.  Anon. 
Dy.  304.  Pott,  note  («). 

(«)  1  East,  P.  C.  c.  5,  s.  116,  p.  345. 
346.    2  Hale,  186. 


(0  Repealed  by  the  7  Geo.  4,  c  64. 

(«)  Repealed  by  the  9  Geo.  4,  c.  31. 

(x)  1  East,  P.  C.  c.  5,  s.  112,  p.  343. 

(y)  2  Hawk.  P.  C.  c.  23,  s.  90.  2 
Inst.  318.  1  East,  P.  C.  c  5,  s.  112, 
p.  343. 

(z)  Rex  v.  Backler,  Dy.  69  a. 

{a)  1  East,  P. C.  c.  5,  s.  117,  p.  347. 

(ft)  Id.  ibid. 

(c)  Rex  v.  Nicholas,  7  C.  &  P.  538, 
Littledale  and  Patteson,  Js. 
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was  objected  that  the  word  "  feloniously"  only  applied  to  "  present," 
and  not  to  "  abetting,  aiding,  and  assisting" ;  and  it  was  held  that 
the  inquisition  was  bad  on  this  ground,  (c)  And  where  an  indict- 
ment for  murder,  after  correctly  charging  the  principal  in  the  first 
degree,  proceeded  to  allege  that  "  at  the  time  of  the  felony  and 
murder  was  committed  (to  wit)"  &c,  precisely  in  the  same  terms  as 
in  the  preceding  case,  and,  upon  demurrer,  it  was  objected  that  the 
indictment  was  bad,  and  that  case  was  relied  upon  as  in  point; 
Coltman,  J.,  said,  that  it  was  a  grave  authority  in  support  of  the 
objection,  but  be  would  reserve  the  point  as  the  case  was  so  serious 
a  one :  it  was  further  objected  that  the  bad  English  made  the  aver- 
ment insufficient,  but  Coltman,  J.,  was  inclined  to  think  that  the 
word  "  was"  might  be  rejected,  he  however  would  reserve  this  point 
also,  (d) 

Where  an  indictment  alleged  that  Cox  made  an  assault  on  the  de- 
ceased at  the  parish  of  All  Saints,  in  Middlesex,  and  that  the  de- 
ceased at  the  parish  of  St  Paul's,  in  the  county  of  Kent,  did  lan- 
guish, &c.,  ana  that  he  there  died,  and  that  Hargrave  and  others  were 
then  and  there  present  aiding,  &c,  Cox  in  the  commission  of  the 
said  felony ;  it  was  held  that  the  word  "  there  "  referred  with  suffi- 
cient certainty  to  the  parish  of  All  Saints,  where  the  blows,  which 
constituted  the  felony,  were  given,  (e) 

An  inquisition  against  two  prisoners,  charging  an  injury  done  by 
one  of  them  on  one  day,  and  another  injury  done  by  the  other  on 
another  day,  and  that  the  death  arose  from  both,  is  bad,  there  being 
no  averment  that  the  one  was  present  when  the  act  was  done  by  the 
other.  An  inquisition  stated  that  Devett,  on  the  27th  of  May, 
struck  the  deceased  on  the  head  with  a  poker,  and  gave  her  one 
mortal  bruise  and  contusion,  and  that  Fox,  on  the  23rd  of  June, 
kicked  the  deceased  with  her  foot,  and  gave  her  thereby  one  mortal 
bruise  and  contusion,  of  which  said  mortal  bruise  and  contusion  so 
given  by  Devett,  as  well  as  of  the  mortal  bruise  and  contusion  so 
given  by  Fox,  she  languished,  and  afterwards  of  the  said  mortal  bruises 
and  contusions  died :  it  was  held  that  this  inquisition  could  not  be 
sustained,  (ee) 
?  kmftffin*  Where  the  grand  jury  return  the  bill  of  indictment  only  a  true 
indictment  by  kill  for  manslaughter,  and  ignoramus  as  to  murder,  it  is  stated  to 
the  grand  jury,  have  been  the  usual  course  to  strike  out,  in  the  presence  of  the 

grand  jury,  the  words  "  maliciously"  and  "  of  malice  aforethought," 
and  "  murder,"  and  to  leave  only  so  much  as  makes  the  bill  to  be 
one  for  manslaughter;  (/)  and  this  appears  to  be  the  practice  at  the 
present  time  upon  some  of  the  circuits :  (jj)  but  it  has  been  thought 
to  be  the  safer  way  to  present  a  new  bill  to  the  grand  jury  for  man- 
slaughter, (h)  And  a  very  learned  Judge  has  ordered  this  to  be  done 
where  the  grand  jury  have  returned  manslaughter  upon  a  bill  for 
murder,  saying  he  thought  it  the  better  course  to  prefer  a  new  bill, 

(c)  Rex  e.  Nicholas,  7  C.  &  P.  538,  Lit-      Bosanquet,  Coleridge,  and  Coltman,  Ja> 
tledale  and  Patteson,  Js.  (/)  2  Hale,  162. 

(d )  Reg.  o.  Phelps,  South  an,  and  Smith,  (g)  Ex  relat.  Mr.  Pugh,  Clerk  of  As- 
Gloucester  Sum.  Ass.  1841.  MSS.  C.  S.  G.       size,  on  the  Oxford  Circuit,  1816. 

The  principals  in  the  second  degree  were  ac-  (A)  By  Lord  Hale,  (2  Hale,   162,)  on 

quitted,  so  it  became  unnecessary  to  reserve  the  ground  that  the  words  of  the  indorae- 

the  points.  C.  S.  G.  ment  do  not  make  the  indictment,  but  only 

(e)  Rex  v.  Hargrave,  5  C.  &  P.  170,  evidence  the  assent  or  dissent  of  the  grand 
Patteson,  J.  jury,  and  that  the  bill  itself  is  the  indict- 

(ee)  Reg.  v.  Devett,  8  C.  &  P.  639,      ment  when  affirmed. 
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although  the  usual  course  on  the  circuit  had  been  to  alter  the  bill  for 
murder,  on  the  finding  of  the  grand  jury,  (t)  Though  the  same  in- 
dictment may  charge  one  with  murder  and  another  with  manslaugh- 
ter, yet  if  it  charge  both  with  murder,  the  grand  jury  cannot  find 
it  a  true  bill  against  one,  and  manslaughter  as  to  the  other ;  but  a 
finding  against  one  for  murder  will  be  good,  and  there  ought  to  be 
a  new  bill  against  the  other  for  manslaughter.  ( J) 

If,  as  is  very  commonly  the  case,  there  be  an  indictment  for  Arraignment. 
murder,  and  a  coroner's  inquisition  for  the  same  offence  against 
the  same  person,  at  the  same  sessions  of  gaol  delivery,  the  usual 
practice  appears  to  be  to  arraign  and  try  the  prisoner  upon  both,  in 
order  to  avoid  the  plea  of  autrefois  acquit  or  attaint ;  and  to  indorse 
his  acquittal  or  attainder  upon  both  presentments,  (k) 

And  where  the  coroner's  jury  have  found  a  verdict  of  manslaughter, 
and  the  grand  jury  a  bill  for  murder,  the  prisoner  has  been  arraigned 
and  tried  on  both  the  inquisition  and  indictment  at  the  same 
time.  (/)  So  where  the  grand  jury  have  found  a  bill  for  manslaugh- 
ter, and  the  coroner's  jury  a  verdict  of  wilful  murder,  (m) 

Where  a  man  has  been  acquitted  generally  upon  an  indictment  Pleas  of  autre- 
for  murder,  autrefois  acquit  is  a  good  plea  to  an  indictment  for  the  fou  acquit,  ui^ 
manslaughter  of  the  same  person ;  ana  i  converso  where  a  man  has  J^**. 
been  acquitted  on  an  indictment  for  manslaughter,  he  shall  not  be 
indicted  for  the  same  death  as  murder ;  the  fact  being  the  same,  and 
the  difference  only  in  the  degree,  (n)    And  upon  similar  grounds 
t   it  should  seem,  that  one  who  had  been  convicted  upon  an  indict- 
ment for  manslaughter,  and  had   his  clergy  allowed,  might  have 
pleaded  autrefois  convict  to  an  indictment,  charging  the  same  death 
upon  him  as  a  murder,  (o)    And  it  is  clear  that  autrefois  convict  of 
manslaughter,  and  clergy  thereupon  allowed,  was  a  good  bar  in  an 
appeal  of  murder,  (p)    And  autrefois  acquit,  or  autrefois  attaint, 
upon  an  indictment  for  murder,  was  a  good  plea  to  an  indictment 
charging  the  same  death  as  petit  treason,  (q) 

As  a  final  determination  in  a  Court  having  competent  jurisdiction 
is  conclusive  in  all  Courts  of  concurrent  jurisdiction,  it  has  been 


(«)  Turner's  cue,  1  Lew.  176,  Parke,  Bn 
at  Carlisle. 

(J)  1  E«t,  P.  C.  c.  5,  s.  116,  p.  347. 

(A)  1  East,  P.  C.  c.  5,  a.  134,  p.  371. 

(1)  Reg.  v.  Walters,  Hereford  Sum.  Ass. 
1841,  coram,  Coltman,  J.     MSS.  C.  S.  G. 

(m)  Reg.  v.  Smith,  8  C.  &  P.  160. 
Bosanquet  and  Coltman,  Js.,  and  Bol- 
land,  B. 

(n)  Rex  «.  Holcroft,  4  Co.  46  b.  2 
Hale,  246. 

(o)  The  only  objection  would  be,  that  he 
could  not  have  been  convicted  of  murder 
upon  the  former  indictment ;  and  though 
this  might  be  said  equally  where  the  party 
has  been  acquitted  upon  a  former  indict- 
ment for  manslaughter,  the  plea  in  the 
latter  case  is  clearly  proper,  upon  the 
ground,  that  if  the  party  was  not  guilty 
even  of  manslaughter,  he  cannot  be  charged 
with  haying  caused  the  death,  with  the 
circumstances  of  aggravation  necessary  to 
constitute  murder. 

(p  )  Rex  t>.  Wigges,  4  Co.  45. 

{a)  2  Hale,  246,  252.  Fost  329.  As 
to  the  general  doctrine  of  these  pleas,  and 


that  they  can  only  avail  where  the  first 
indictment  was  valid,  see  1  Chit.  Crim.  L. 
452,  et  stq.  And  see  Rex  v.  Clarke,  post, 
p.  567,  note  (*).  As  a  party  may  now  be 
convicted  of  an  assault  upon  an  indict- 
ment for  murder  or  manslaughter,  Reg. 
v.  Gould,  9  C.  &  P.  364,  Tindal,  C.  J., 
and  Parke,  B.  Reg.  v.  Phelps,  Gloucester 
Sum.  Ass.  1841.  MSS.  C.  S.  G.  Reg. 
v.  Pool,  9  C.  &  P.  728.  Gurney,  B.,  it 
should  seem  that  he  might  plead  autcrfoit 
acquit,  or  auterfois  convict  of  murder  or 
manslaughter  to  an  indictment  for  an  as- 
sault. In  Rep.  e.  Gould  the  prisoner  had 
been  acquitted  of  murder,  and  was  tried  for 
a  simple  burglary  in  the  house  where  the 
murder  was  committed  ;  and  Parke,  B., 
said,  "  if  he  had  been  indicted  for  burglary 
with  violence,  as  he  might  have  been  con- 
victed of  manslaughter,  or  even  of  an 
assault  on  the  indictment  for  murder,  on 
which  he  had  been  acquitted  altogether,  in 
his  opinion  that  acquittal  would  have  been 
an  answer  to  the  allegation  of  violence  if  it 
had  been  inserted  in  the  present  indict- 
ment." C.  S. G. 
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Of  the  evi- 
dence. 


Where  the 
death  is 
charged  to 
have  arisen 
from  two 
causes,  and  it 


held  that  a  party  who  has  killed  another  in  a  foreign  country,  and 
been  there  prosecuted,  tried,  and  acquitted,  may  avail  himself  of 
such  acquittal  in  answer  to  any  charge  against  him  in  this  country 
for  the  same  offence,  (r) 

In  a  case  where  the  prisoner  had  been  tried  for  murder,  and  con- 
victed of  manslaughter,  and  had  received  the  benefit  of  clergy,  and 
was  subsequently  tried  for  murder,  and  convicted  of  manslaughter, 
in  killing  another  individual  (who  died  after  the  first  trial)  by  the 
same  act  which  caused  the  death  of  the  first;  the  judges  were 
unanimously  of  opinion,  that  the  former  allowance  of  clergy  pro- 
tected the  prisoner  against  any  punishment  upon  the  second  veraict; 
and  that  if  the  prisoner  were  to  be  called  up  for  judgment,  he  might 
relyupon  such  allowance  as  a  bar.  (*) 

The  evidence,  in  cases  of  murder,  will  consist  of  the  proof  of  the 
particular  facts  and  circumstances  which  shew  the  killing  as  stated 
in  the  indictment,  and  that  it  was  committed  by  the  party  accused, 
of  malice  aforethought.  It  should  be  observed,  however,  that  when 
the  fact  of  killing  is  proved,  all  the  circumstances  of  accident,  ne- 
cessity, or  infirmity,  are  to  be  satisfactorily  shewn  by  the  prisoner, 
unless  they  arise  out  of  the  evidence  produced  against  him ;  for  the 
law  presumes  the  fact  to  have  been  founded  in  malice  until  the 
contrary  appears,  (t) 

Where  a  count  charges  the  death  to  have  arisen  from  one  cause, 
and  it  appears  that  the  death  was  accelerated  by  that  cause,  but 
really  arose  from  another,  not  being  a  natural  cause,  the  evidence 
does  not  support  the  count  A  count  charged  the  death  of  a  child  to 
have  been  occasioned  by  exposure  to  cold;  the  evidence  was,  that 
the  child  was  found  in  a  field,  alive,  with  a  contusion  on  the  head, 
and  that  it  died  a  few  hours  afterwards :  the  medical  men  stated  that 
the  contusion  was  in  itself  sufficient  to  occasion  death,  and  that  the 
exposure  might  have  accelerated  it ;  it  was  submitted  on  behalf  of 
the  prisoner,  that  supposing  the  death  to  have  been  accelerated  only 
by  the  exposure,  the  count,  which  charged  it  as  the  cause,  could  not 
be  supported,  and  of  this  opinion  was  the  very  learned  judge  who 
tried  the  case,  (u) 

Where  an  indictment  charges  the  death  to  have  been  occasioned 
by  two  co-operating  causes,  and  the  evidence  fails  to  support  one 
of  the  causes,  it  is  insufficient  A  count  stated  the  death  to  have 
been  caused  by  omitting  to  give  the  deceased  proper  food,  and  also 
by  beating;  it  was  held  that  the  prisoner,  being  a  married  woman. 


(r)  Rex  v.  Hutchinson,  8  Kebl.  785, 
cited  in  Beak  v.  Thyrwhit,  1  Show.  6. 
Bull  N.  P.  245.  3  Mod.  194. 1  Leach,  135, 
note  (a  ).  The  defendant  being  apprehend- 
ed in  England,  and  committed  to  Newgate* 
was  brought  into  K.  B.  by  habeas  corpus, 
where  he  produced  an  exemplification  of 
the  record  of  his  acquittal  in  Portugal : 
but  the  King  (Car.  2)  being  willing  to 
have  him  tried  here  for  the  same  offence, 
referred  the  point  to  the  consideration  of 
the  judges ;  who  all  agreed,  that  as  the 
party  had  been  already  acquitted  of  the 
charge  by  the  law  of  Portugal,  he  could 
not  be  tried  for  it  again  in  England. 

(«)  Rex  p.  Jennings.  East.  T.  1819. 
Russ.  &  Ry.  388.     The  act  which  occa- 


sioned the  death  of  the  two  individuals  (two 
children)  was  one  and  the  same.  The 
general  effect  of  the  allowance  of  clergy, 
after  the  8  Elis.  c.  4,  was  to  discharge  all 
offences  precedent  within  clergy ;  but  not 
such  as  were  not  entitled  to  the  benefit  of 
clergy.  But  by  the  6  Geo.  4,  c  25,  s.  4, 
the  allowance  of  the  benefit  of  clergy  to 
any  person  who  was  convicted  of  any 
felony,  did  not  render  the  person  to  whom 
such  benefit  was  allowed  dispunishable  for 
any  other  felony,  by  him  or  her  committed, 
before  the  time  of  such  allowance. 

(0  Fost  255.   Ante,  483,  484. 

(u)  Stockdale's  case,  2  Lew.  220,  Pat- 
teson,  J. 
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was  not  legally  responsible  for  omitting  to  provide  food,  and  con-  *wn  ou* to 
sequently  that  this  count,  which  charged   the   death  jointly  by  from  one,  it  U 
starving  and  beating,  was  not  supported,  (v)  insufficient. 

Where  an  indictment  describes  the  instrument  which  caused  the 
death  by  two  names,  it  is  sufficient  if  it  be  proved  to  be  either.  The 
prisoner  was  indicted  for  manslaughter,  in  causing  the  death  of  a 
female,  by  negligently  slinging  a  cask,  which  was  described  in  the 
indictment  as  "  a  cask  and  puncheon ;"  and  it  was  objected  to  the 
indictment  on  the  ground  that  it  was  so  described ;  but  Parke,  J., 
held,  that  if  it  was  either,  it  was  sufficient  (w) 

A  charge  of  murder  by  forcing  a  person  to  take,  drink,  and  A  charge  of 
swallow  down  oil  of  vitriol,  will  be  sufficiently  supported  by  evidence  g^^aiiow  * 
of  forcing  him  to  take  it  into  his  mouth  and  throat,  if  that  produced  poison,  is  sup- 
the  death ;  and  negative  evidence  that  none  could  have  been  swal-  ported  by  proof 
lowed  down,  and  that  the  effect  upon  the  throat  must  have  produced  ^^  ^^the 
the  death,  will  not  vary  the  case.     The  indictment  was,  that  the  mouth  and 
prisoner,  contriving  to  murder  J.  S.  with  oil  of  vitriol,  gave  him  a  throat,  if  that 
Quantity  thereof,  and  forced  him  to  take  it  into  his  mouth  and  22JL 
throat,  knowing  it  would  occasion  his  death ;  by  means  whereof  he 
became  disordered ;  and  by  the  oil  of  vitriol  aforesaid,  and  by  the 
disorder,  choaking,  &c  occasioned  thereby,  died:  and  to  this  in- 
dictment there  was  a  plea  of  autrefois  acquit.     The  former  indict- 
ment stated,  that  the  prisoner,  contriving  to  murder  J.  S.  by  poison, 
gave  him  poison ;  that  is,  oil  of  vitriol,  and  forced  him  to  take,  drink, 
and  swallow  it  down,  by  means  whereof  he  became  sick ;  and  by 
the  poison  so  by  him  taken,  drank,  and  swallowed  down  as  aforesaid, 
and  of  the  sickness  occasioned  thereby,  he  died.     On  demurrer,  the 
plea  was  overruled,  subject  to  a  case,  and  the  prisoner  was  tried  and 
convicted.     The  case  was  argued;  and  it  was  urged,  that  on  the 
first  indictment  swallowing  must  have  been  proved,  which  in  fact 
had  been  negatived ;  and  that  proof  of  forcing  J.  S.  to  take  it  into 
his  mouth  and  throat  would  not  have  been  sufficient:  but  eleven 
judges  (Wood,  B.,  being  absent)  held  otherwise.     It  was  also  urged, 
that  upon  the  first  indictment  it  must  have  been  proved  that  oil  of 
vitriol  was  a  poison,  which,  in  the  second,  would  not  be  necessary : 
but  the  judges  seemed  to  think,  that  the  second  indictment  implied 
that  oil  of  vitriol  was  a  poison,  and  a  pardon  was  recommended,  (x) 

It  has  been  holden  as  a  rule,  that  no  person  should  be  convicted  Rule  as  to  its 
of  murder  unless  the  body  of  the  deceased  has  been  found :  and  a  teing  sh  ewn 
very  great  judge  says,  "  I  would  never  convict  any  person  of  murder  0f*hc  deceased 
or  manslaughter,  unless  the  fact  were  proved  to  be  done,  or  at  least  has  been  found. 
the  body  be  found  dead."  (y)     But  this  rule,  it  seems,  must  be  taken 
with  some  qualifications;    and  circumstances  may  be  sufficiently 
strong  to  shew  the  fact  of  the  murder,  though  the  body  has  never 
been  found.     Thus,  where  the  prisoner,  a  mariner,  was  indicted  for 
the  murder  of  his  captain  at  sea,  and  a  witness  stated  that  the  pri- 
soner had  proposed  to  kill  the  captain,  and  that  the  witness  being 
afterwards  alarmed  in  the  night  by  a  violent  noise,  went  upon  deck, 

(e)  Rex  0.  Saunders,  7  C.  &  P.  277,  dence  only  supported  one  of  the  causes  of 

Alderson,  B.     See  this  case,  ante,  p.  492,  death  that  the  count  was  not  supported. 

note  (p).  See  also  Stockdale's  case,  2  Lew.  (w)  Rigmaidon's    case,    1    Lew.    180, 

220,  where  a  count  charged  the  death  to  have  Parke,  J . 

been  occasioned  by  throwing  a  child  on  (x)  Rex  v.  Clarke,  Hil.   T.    18*20.     1 

the  ground,  and  also  by  exposure ;  and  Brod.  &  Bingh.  473. 

Patteton,  J.,  inclined  to  think,  as  the  cvi-  (  v)  2  Hale,  290. 
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and  there  observed  the  prisoner  take  the  captain  up  and  throw  him 
overboard  into  the  sea,  and  that  he  was  not  seen  or  heard  of  after- 
wards ;  and  that  near  the  place  on  the  deck  where  the  captain  was 
seen,  a  billet  of  wood  was  found,  and  that  the  deck  and  part  of  the 
prisoner's  dress  were  stained  with  blood ;  the  Court,  though  they 
admitted  the  general  rule  of  law,  left  it  to  the  jury  to  say,  upon  the 
evidence,  whether  the  deceased  was  not  killed  before  his  body  was 
cast  into  the  sea;  and  the  jury  being  of  that  opinion,  the  prisoner 
was  convicted,  and  (the  conviction  being  unanimously  approved  of 
by  the  judges)  was  afterwards  executed.  (z) 
A  prisoner  But  where  upon  an  indictment  against  the  prisoner  for  the  murder 

cannot  be  call-  0f  her  bastard  child,  it  appeared  tnat  she  was  seen,  with  the  child 
account  for  ber  m  her  arms,  on  the  road  from  the  place  where  she  had  been  at 
child,  unless  it  service  to  the  place  where  her  father  lived,  about  six  in  the  evening, 

be  deadnt0  an(^  ")€tween  eight  and  nine  she  arrived  at  her  father's,  without  the 
child,  and  the  body  of  a  child  was  found  in  a  tide-river,  near  which 
she  must  have  passed  in  her  road  to  her  father's,  but  the  body  could 
not  be  identified  as  that  of  the  child  of  the  prisoner,  and  the  evi- 
dence rather  tended  to  shew  that  it  was  not  the  body  of  such  child ; 
it  was  held  that  she  was  entitled  to  be  acquitted ;  the  evidence 
rendered  it  probable  that  the  child  found  was  not  the  child  of  the 
prisoner;  and  with  respect  to  the  child,  which  was  really  her  child, 
the  prisoner  could  not  by  law  be  called  upon  either  to  account  for 
it,  or  to  say  where  it  was,  unless  there  were  evidence  to  shew  that 
her  child  was  actually  dead,  (a) 

Proof  of  the  It  is  better  not  to  put  forth  more  of  the  special  circumstances  of 

tbTradT?  m  t  ^*e  case>  *n  an  indictment  for  murder,  .than  are  required  by  the 
established  rules :  but  if  all  the  special  matter  in  respect  of  which 
the  law  implies  malice  be  set  forth,  it  is  laid  down  tnat  a  variance 
between  the  indictment  and  the  evidence  is  not  material,  provided 
the  substance  of  the  matter  be  found.  (6)  Upon  this  principle, 
where  an  indictment  for  the  murder  of  a  serjeant-at-mace  of  the  city 
of  London  supposed  that  the  sheriff  of  London,  upon  a  plaint 
entered,  made  a  precept  to  the  serjeant-at-mace  to  arrest  the  de- 
fendant, and  it  appeared  that  there  was  not  any  such  precept  made, 
and  that,  by  the  custom  of  London,  after  the  plaint  entered,  any 
Serjeant  ex  officio,  at  the  request  of  the  plaintiff,  might  arrest  a  de- 
fendant absque  aliquo  pr&cepto,  ore  tenus  vel  atiter,  it  was  holden 
that  this  statement  of  the  precept  was  but  circumstance  not  neces- 
sary to  be  supported  in  evidence,  and  that  it  was  sufficient  if  the 
substance  of  the  matter  were  proved  without  any  precise  regard  to 


(z)  Rex  v.  Hindmarsb,  2  Leacb,  569. 
It  was  urged  on  the  prisoner's  behalf  at  the 
trial  by  G arrow,  (the  late  Mr.  Baron  Gar- 
row,)  that  he  was  entitled  to  be  acquitted,  on 
the  ground  that  it  was  not  proved  that  the 
captain  was  dead ;  and  that  as  there  were 
many  ships  and  vessels  near  the  place 
where  the  transaction  was  alleged  to  have 
taken  place,  the  probability  was,  that  he 
was  taken  up  by  some  of  them,  and  was 
then  alive.  And  the  learned  counsel  men- 
tioned a  remarkable  case  which  had  hap- 
pened before  Mr.  J.  Gould.  The  mother 
and  reputed  father  of  a  bastard  child  were 
observed  to  take  the  child  to  the  margin  of 


the  dock,  at  Liverpool ;  and,  after  stripping 
it,  cast  it  into  the  dock.  The  body  of  the 
infant  was  not  afterwards  seen ;  and  as  the 
tide  of  the  sea  flowed  and  reflowed  into  and 
out  of  the  dock,  the  learned  Judge,  upon 
the  trial  of  the  father  and  mother  for  the 
murder  of  their  child,  observed  that  it  was 
possible  the  tide  might  have  carried  out  the 
living  infant;  and  upon  this  ground  the 
jury,  by  his  direction,  acquitted  the  pri- 
soners. But  qu.  the  form  of  the  indict- 
ment in  this  case. 

(a)  Reg.  v.  Hopkins,  8  C.  &  P.  591* 
Lord  Abinger,  C.  B. 

(6)  1  East,  P.  C.  c  5,  s.  U£,  p.  345. 
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circumstance,  (c)  And  if  a  capias  ad  satisfaciendum,  fieri  facias, 
writ  of  assistance,  or  any  other  writ  of  the  like  kind,  issue  directed 
to  the  sheriff,  and  he  or  any  of  his  officere  be  killed  in  the  execution 
of  it,  it  is  sufficient,  upon  an  indictment  for  this  murder,  to  produce 
the  writ  and  warrant,  without  shewing  the  judgment  or  decree,  (d) 

It  has  already  been  shown  that  if  A.  be  indicted  as  having  given 
the  mortal  stroke,  and  B.  and  C.  as  present  aiding  and  assisting,  and 
upon  the  evidence  it  appear  that  B.  gave  the  stroke,  and  A.  and  C. 
were  aiding  and  assisting,  or  it  be  not  proved  which  gave  the  stroke, 
the  charge  is  proved,  for  in  law  it  is  the  stroke  of  all  (dd)  So  if  a 
prisoner  oe  indicted  for  strangling  the  deceased  with  her  own  hands, 
and  upon  the  evidence  it  turns  out  that  the  deceased  was  strangled 
by  some  one  else  in  the  presence  of  the  prisoner,  who  was  privy  to 
it,  and  so  near  as  to  be  able  to  assist,  that  is  sufficient  (e) 

In  a  case  where  the  prisoner  was  charged  with  murder  by  poi-  Evidence  in 
soiling,  and  the  indictment  stated  that  sue  delivered  the  poisoned  2JJjLof  *°l~ 
food  to  the  deceased,  it  was  ruled  that  such  allegation  was  proved, 
by  shewing  that  the  prisoner  put  the  poison  in  some  pudding  meal, 
which  was  in  a  bowl  in  the  milk  house,  from  whence  it  was  taken 
by  the  deceased,  as  usual,  to  make  the  pudding  for  the  family,  and 
afterwards  eaten  by  her.  (f) 

An  indictment  for  murder,  stating  that  the  prisoner  gave  and  ad- 
ministered poison,  is  supported  by  proof  that  the  prisoner  gave  the 
poison  to  A.  to  administer  as  a  medicine  to  the  deceased,  ana  that  A. 
neglecting  to  do  so,  it  was  accidentally  given  to  the  deceased  by  a 
child,  the  prisoner's  intention  to  murder  continuing.  Upon  an  in* 
dictment  for  murder,  which  alleged  that  the  prisoner  feloniously,  &c 
did  administer  a  large  quantity  of  laudanum  to  a  child,  it  appeared 
that  the  prisoner  delivered  to  one  S.  Stephens,  with  whom  the 
child  was  at  nurse,  about  an  ounce  of  laudanum,  telling  her  that  it 
was  proper  medicine  for  the  child,  and  directing  her  to  administer 
to  the  cnild  every  night  a  tea-spoonful  thereof,  which  was  quite  a 
sufficient  quantity  to  kill  the  cnild :  the  prisoner's  intention  in  so 
doing,  as  shewn  by  the  finding  of  the  jury,  was  to  kill  the  child. 
Stephens  took  home  the  laudanum,  and  thinking  the  child  did  not 
require  medicine,  did  not  intend  to  administer  it  at  all,  and  left  it 
on  the  mantel-piece  of  her  room.  A  few  days  afterwards  a  little 
boy  of  the  said  S.  Stephens,  during  her  accidental  absence,  removed 
the  laudanum  from  its  place  and  administered  a  much  larger  dose 
than  a  tea-spoonful  to  the  child,  in  consequence  of  which  the  child 
died.  The  jury  were  directed  that  if  the  prisoner  delivered  the 
laudanum  to  Stephens,  with  intent  that  she  should  administer  it  to 
the  child,  and  thereby  produce  its  death,  the  quantity  so  directed  to 
be  administered  being  sufficient  to  cause  death ;  and  that,  if  the 
laudanum  was  afterwards  administered  by  an  unconscious  agent, 
while  the  prisoner's  original  intention  continued,  the  death  of  the 
child,  under  such  circumstances,  was  murder  by  the  prisoner,  and 
that  if  the  tea-spoonftd  was  sufficient  to  produce  death,  the  adminis- 
tration of  a  much  larger  quantity  by  the  little  boy  would  make  no 
difference.     The  jury  found  the  prisoner  guilty,  and,  upon  a  case 

(c)  Rex  p.  Mackally,  9  Co.  67.  Park,  J.  A.  J.,  Parke  and  Bolland,  Bs. 

(ef)  Fort.  31 1,  312.  (/)&"  v.  Nicholson,  1    East,  P,  C. 

(dd  )  Ante,  p.  5 10,  1  Hale,  462.  c.  5,  s.  1 16,  p.  346. 

(«)  Rex  v.  Culkin,  5  C.    &    P.  121. 
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reserved  for  the  opinion  of  the  judges,  whether  the  facts  above  stated 
constituted  an  administering  of  the  poison  by  the  prisoner  to  the 
child,  they  were  unanimously  of  opinion,  that  the  administering  of 
the  poison  by  the  child,  was,  under  the  circumstances  of  the  case,  as 
much,  in  point  of  law,  an  administering  by  the  prisoner,  as  if  she 
had  actually  administered  it  with  her  own  hand.  (y) 

Upon  an  indictment,  alleging  that  the  prisoner  did  an  act  which 
caused  the  death,  it  is  sufficient  to  prove  that  the  prisoner  caused  and 
procured  the  act  to  be  done  by  an  innocent  agent  An  indict- 
ment charged  that  the  prisoner,  a  certain  plaster  made  by  the  prisoner 
of  certain  dangerous  ingredients,  feloniously  did  place  and  fix  upon 
the  head  of  the  deceased :  the  prisoner  was  proved  to  have  applied 
two  plasters  over  the  head  of  trie  deceased,  but  a  third,  which  was 
applied  last  before  the  deceased  died,  was  applied  by  the  child's 
mother,  in  the  absence  of  the  prisoner,  it  being  made  with  materials, 
which  had  been  given  by  the  prisoner  to  the  mother  for  that  pur- 
pose :  it  was  objected  that  the  indictment  was  not  proved ;  but  it  was 
held  that,  though  indictments  often  go  on  to  say,  that  the  prisoner 
"  caused  and  procured"  the  thing  to  be  done,  yet  if  the  plaster  was 
made  by  the  direction  of  the  prisoner,  that  was  enough.  (A) 

There  is  one  important  species  of  evidence  occasionally  resorted 
to  in  cases  of  homicide,  namely,  the  dying  declarations  of  the  part}' 
killed,  which  will  be  considered  in  a  future  part  of  this  Treatise,  (i) 

The  jury  may,  upon  an  indictment  for  murder,  find  the  prisoner 
guilty  of  the  offence  charged,  or  of  the  lesser  offences  of  man- 
slaughter or  excusable  homicide ;  (J)  or  of  an  assault  under  the 
1  Vict  c  85,  s.  11.  (jj)  Where,  however,  the  facts  of  the  case 
amount  only  to  excusable  homicide,  it  is  usual  for  the  Judge,  at 
the  present  day,  to  permit  or  direct  a  general  verdict  of  acquittal, 
unless  some  considerable  blame  appears  to  attach  to  the  conduct  of 
the  party,  (k)  And  several  persons  present  at  a  homicide  may  be 
guilty  in  different  degrees,  one  of  murder,  the  other  only  of  man- 
slaughter. 

By  the  39  Geo.  3,  a  37,  s.  2,  any  person  tried  for  murder  or 
manslaughter  committed  upon  the  sea,  by  virtue  of  any  commission 
directed  under  the  28  Hen.  8,  c  15,  (I)  and  found  guilty  of  man- 
slaughter only,  shall  be  entitled  to  the  benefit  of  clergy  in  like 
manner,  and  shall  be  subject  to  the  same  punishment  as  if  he  had 
committed  such  manslaughter  upon  land. 

In  every  case  where  the  point  turns  upon  the  question,  whether 
the  homicide  was  committee!  wilfully  and  maliciously,  or  under  cir- 
cumstances justifying,  excusing,  or  alleviating,  the  matter  of  feet, 
namely,  whether  the  facts  alleged  by  way  of  justification,  excuse,  or 
alleviation,  are  true,  is  the  proper  and  only  province  of  the  jury. 


(ff)  Reg.  o.  Michael,  2  Moo.,  C.  C.  R. 
120.  S.  C.  9  C.  &  P.  356.     « If  A.  gives 

E>ison  to  B.,  intending  to  poison  him,  and 
n  ignorant  of  H,  gives  it  to  C,  a  child,  or 
other  near  relation  of  A.,  against  whom  he 
never  meant  harm,  and  C.  takes  it  and  dies, 
this  is  murder  in  A.,  and  a  poisoning  by 
him.  Plowd.  Com.  474  a.,  DalL  cap.  93, 
but  B.,  because  ignorant,  is  not  guilty." 
1  Hale,  431.     See  ante,  p.  539. 

(h)  Rex  v.   Spiller,  6  C.    &  P.   333. 
Bolland,  B.,  and  Bosanquet,  J. 


(i)  Post,  Book  VI.,  upon  Evidence. 

(j)  1  Hale,  449.  2  Hale,  302.  Co.  Lit 
282  a. 

(jj)  Beg.  v.  Phelps,  Gloucester  Sam. 
Ass.  1841,  Coltman,  J.  MSS.  C.  S.  G.  Reg. 
v.  Pool,  9  C.  &  P.  728,  Gurney,  B.  Beg. 
v.  Gould,  9  C.  &  P.  364,  Tindal,  C.  J., 
Parke,  B.  See  the  section  and  the  de- 
cisions upon  it,  poet. 

(A)  lint,  chap,  on  ExcueabU  Homicide. 
Fost  279,  289. 

(0  Anie,  100b  550. 
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But  whether,  upon  a  supposition  of  the  truth  of  the  facte,  such  ho- 
micide be  justified,  excused,  or  alleviated,  must  be  submitted  to  the 
judgment  of  the  Court ;  for  the  construction  which  the  law  puts 
upon  facts  stated  and  agreed,  or  found  by  a  jury,  is  in  this,  as  in  all 
other  cases,  undoubtedly  the  proper  province  of  tie  Court,  (m)  Incases 
of  doubt  and  real  difficulty  it  is  commonly  recommended  to  the  jury 
to  state  facts  and  circumstances  in  a  special  verdict.  But  where  the 
law  is  clear,  the  jury?  under  the  direction  of  the  Court  in  point  of 
law,  matters  of  fact  being  still  left  to  their  determination,  may,  and 
if  they  are  well  advised,  always  will,  find  a  general  verdict,  confor- 
mably to  such  direction,  (n)  And  if  the  jury  bring  in  a  verdict  of 
manslaughter  in  a  case  which  clearly  amounts  to  murder,  the  Court 
should  not  receive  the  verdict  (o) 

The  43  Geo.  3,  c.  58,  which  repealed  the  21  Jac  1,  c.  27,  and  «£•*•  3» 
the  Irish  act  6  Anne,  provided  that  the  trials,  in  England  and  concealing  the 
Ireland,  of  women  charged  with  the  murder  of  any  issue  of  their  birth  of 
bodies,  which  would  by  law  be  bastard,  should  proceed  by  the  like  chl,dren« 
rules  of  evidence  and  presumption  as  were  allowed  to  take  place  in 
respect  to  other  trials  for  murder;  and  that  the  jury,  by  whose 
verdict  any  prisoner  charged  with  such  murder  as  aforesaid  should 
be  acquitted,  might  find,  "  that  the  prisoner  was  delivered  of  issue 
of  her  body,  male  or  female,  which,  if  born  alive,  would  have  been 
bastard;   and  that  she  did,  by  secret  burying,  or  otherwise,   en- 
deavour to  conceal  the  birth  thereof." 

This  provision,  as  it  could  only  be  acted  upon  where  the  child  was 
a  bastard  and  where  the  party  was  charged  with  murder  by  an  inqui- 
sition or  an  indictment,  (p)  was  open  to  much  objection,  and  has  been  the  birth  of 
repealed  by  the  9  Geo.  4,  c.  31 ;  sec.  14,  of  which  enacts/' that  if  any  j|j«ir  children, 
woman  shall  be  delivered  of  a  child,  and  shall  by  secret  burying  or  JSJ^  either 
otherwise  (q)  disposing  of  the  dead  body  of  the  said  child,  endeavour  by  indictment 
to  conceal  the  birth  thereof,  every  such  offender  shall  be  guilty  of  a  for  that  oftnce, 
misdemeanor,  and  being  convicted  thereof,  shall  be  liable  to  be  im-  "  *  fjntUhem 
prisoned,  with  or  without  hard  labour,  in  the  common  gaol,  or  house  guilty  of  it 
of  correction,  for  any  term,  not  exceeding  two  years :  and  it  shall  not  upon  an  indict- 
be  necessary  to  prove  whether  the  child  died  before,  at,  or  after  its  murderT 
birth  :  provided  always,  that  if  any  woman  tried  for  the  murder  of 
her  child,  shall  be  acquitted  thereof,  it  shall  be  lawful  for  the  jury, 
by  whose  verdict  she  shall  be  acquitted,  to  find,  in  case  it  shall  so 
appear  in  evidence,  that  she  was  delivered  of  a  child,  and  that  she 
did  by  secret  burying,  or  otherwise  disposing  of  the  dead  body  of 
such  child,  endeavour  to  conceal  the  birth  thereof,  and  thereupon 

% 


Where 

women  endea* 
Your  to  conceal 


[m)  See  Beg.  c.  Fisher,  8  C.  &  P.  182. 

>)  Port.  265,  256. 

(o)  Rex  v  Smith,  arte*  546.  And  see 
Slanghterfonft  case  cited  Str.  855. 

(p)  This  statute  did  not  make  the  con- 
cealment an  offence  for  which  an  indictment 
coold  be  preferred.  Rex  v.  Parkinson,  Carl- 
isle  Sam.  Ass.  1821.  MS.  Bayley,  J.  The 
49  Geo.  3,  c  14,  which  repeals  the  Scotch 
act  of  Parliament,  relating  to  the  murder  of 
bastard  children,  differs  from  the  43  Geo.  3, 
c  58,  and  does  not  make  the  concealment  a 
matter  which  can  only  be  found  by  the  jury 
upon  the  trial  of  an  indictment  for  murder, 
but  enacts  (sec.  2)  "  that  if  any  woman  in 
Scotland  shall  conceal  her  being  with  child 


during  the  whole  period  of  her  pregnancy, 
and  shall  not  call  for  and  make  use  of  help 
or  assistance  in  the  birth,  and  if  the  child 
be  found  dead  or  be  missing,  the  mother, 
being  lawfully  convicted  thereof,  shall  be 
imprisoned  for  a  period  not  exceeding  two 
years,  in  such  common  gaol  or  prison  as 
the  court  before  which  she  is  tried  shall 
direct  and  appoint." 

(q)  The  words  "  disposing  of  the  dead 
body  of  the  said  child"  are  new,  and  they 
seem  very  much  narrower  than  those  of  the 
43  Geo.  3,  c.  58.  The  words  of  the 
21  Jac.  were,  "  either  by  drowning,  or  se- 
cret burying,  or  any  other  way.**  C.  S.  G. 


paring 
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the  Court  may  pass  such  sentence  as  if  she  had  been  convicted 
upon  an  indictment  for  the  concealment  of  the  birth."  (g) 
As  to  the  By  the  repealed  statute  of  21  Jac  1,  the  concealment  of  the  death 

contraction  of  0f  f£e  bastard  child  by  the  mother  made  her  guilty  of  a  capital 
c\i.  Pre- '  offence,  unless  she  could  prove  that  the  child  was  born  dead ;  and 
ring  baby  upon  this  statute  it  was  decided,  that  if  the  mother  called  for  help, 
&c*  or  confessed  herself  with  child,  she  was  not  within  its  construction: 

and,  upon  the  same  principle,  evidence  was  always  allowed  of  the 
mothers  having  made  provision  for  the  birth,  as  a  circumstance  to 
shew  that  she  cud  not  intend  to  conceal  it  (r)    So  upon  the  43  G.  3, 
43  Geo.  3,        c.  58,  it  seems  that  if  the  woman  had  made  her  pregnancy  known 
&  58*  to  persons  not  implicated  with  her  in  the  concealment,  it  would  have 

been  an  answer  to  the  charge  of  concealment     Thus  where  the 
prisoner  threw  a  bastard  child  of  which  she  had  been  delivered  into 
the  privy ;  and  it  was  probable  upon  the  evidence  that  the  child  was 
still-born  ;  Bayley,  J.,  held  that  this  was  no  answer  to  the  charge  of 
concealment:  but  he  said  that  if  the  prisoner  had  communicated 
her  pregnancy,  or,  to  the  knowledge  of  any  other  persons,  made 
preparations  for  her  confinement,  the  case  would  not  have  been 
within  the  statute,  (*)     So  since  the  new  act,  where  the  body  of  a 
child  was  found  among  the  feathers  of  a  bed,  but  it  did  not  appear 
by  whom  it  had  been  placed  there,  and  the  prisoner  had  prepared 
clothes  for  the  child,  and  sent  for  a  surgeon  at  the  time  of  ner  con- 
finement, an  acquittal  was  directed,  (t) 
Presence  of  an       Upon  the  21  Jac  1,  the  presence  even  of  an  accomplice  was 
accomplice.       holden  to  take  a  case  out  of  the  act ;  so  that  where  a  woman  was 
indicted  for  the  murder  of  her  bastard  child,  and  the  mother  of  the 
woman  was  indicted  at  the  same  time  for  being  present  aiding  and 
abetting,  and  there  was  no  other  evidence  of  guilt  but  the  conceal- 
ment by  both  the  prisoners,  they  were  acquitted.  («)    And  if  from 
the  view  of  the  child  it  were  testified  by  one  witness,  by  apparent 
probabilities,  that  it  had  not  arrived  at  its  debitum  partfa  tempus,  as 
if  it  wanted  hair  or  nails,  the  case  was  considered  as  not  being  within 
that  statute,  on  account  of  there  being  presumptive  evidence  that 
the  child  was  born  dead ;  but  under  sucn  circumstances  it  was  left 
to  the  jury  upon  the  evidence,  as  at  common  law,  to  say  whether  the 
mother  was  guilty  of  the  death,  (v)     But  the  construction  upon  the 
A  woman  may   43  Geo.  3,  c  58,  has  been  different    A  woman  may  be  found  guilty 
Aoo^h  the        °f  concealment,  although  from  appearances  it  is  probable  the  child 
child  was  still-  was  still-born,  and  although  the  birth  was  probably  known  to  an 
born,  and  the     accomplice.     The  prisoner  and  one  Diana  Thompson  were  indicted 

^accomplice?  **or  ^e  mur<ler  ot  the  prisoner's  bastard  child :  it  was  a  seven 
months'  child,  and  from  the  state  in  which  it  was  found  the  proba- 
bility was  that  it  was  still-born.  D.  Thompson,  when  questioned 
immediately  after  the  child's  birth,  wholly  denied  it,  though  she 
must  have  Known  it  The  prisoner  threw  the  child  down  the  privy ; 
and  the  jury  found  this  an  endeavour  to  conceal  the  birth :  but 
Silvester,  R.,  doubted  the  propriety  of  that  finding.     Upon  a  case 

(7)  The  Irish  Act,  10  Geo.  4,  c.  34,  s.  17,  Park,  J.  A.  J.      See  Rex    0.   Douglas, 

is  word  for  word  the  same  as  this  section.  infra,  note  (z) 

(r)  1  East,  P.  C.  c.  5,  s.  15,  p.  228.  («)  Peat's  case,  Exeter  Sum.  Ass.  1793, 

($)  Rex  v.  Southern,  Stafford  Assizes,  cor.  [Heath,  J.    1  East,  P.  C.  c  6,  a.  15, 

180.9,  MS   Bayley,  J.  p.  229. 

(t)   Rex  t.  Higlcy,  4  C.  &  P.   366,  (*)  2  Hale,  289. 
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reserved  the  Judges  were  unanimous  that  this  was  evidence  of  an 
endeavour  to  conceal  the  birth,  and  held  the  conviction  right  (to) 

The  sending  for  a  female  to  attend  at  the  beginning  of  the  labour,  Sending  for 
and  the  fact  of  its  being  known  to  the  mother  of  the  woman  and  J/*:™™  *£* 
others  that  she  is  pregnant,  are  no  bar  to  a  conviction  for  concealing  the  labour,  and 
the  birth,  but  only  evidence  for  the  consideration  of  the  jury.     IF  the  pregnancy 
the  dead  body  of  the  child  be  buried,  or  otherwise  disposed  of  by  an  {J^JJ^0™ 
accomplice  of  the  mother  in  her  absence,  the  accomplice  acting  as  gon8,  ia  0„iy~ 
her  agent  in  so  doing,  she  may  be  convicted  of  endeavouring  to  con-  evidence  for 
ceal  the  birth.     Upon  an  indictment  for  the  murder  of  a  child,  it  ^<0^era" 
appeared  that  the  male  and  female  prisoner  had  been  living  together  jury,  not  a  bar 
for  some  time,  and  that  she  was  delivered  of  the  child  about  four  in  to  the  prosecu- 
the  morning,  in  the  presence  of  the  man,  who  was  the  father  of  it,  SSpoeal 
and  that  the  man  very  soon  afterwards  put  the  child  (which  had  not  0f  thebody  by 
been  separated  from  the  after-birth)  into  a  pan,  carried  it  down  stairs  *&  agent 
into  the  cellar,  and  threw  the  whole  into  the  privy,  the  female  re- 
maining in  bed  up  stairs ;  she  had  said  she  knew  it  was  to  be  done : 
the  fact  of  her  being  with  child  was  some  time  before  her  delivery 
known  by  her  mother,  who  lived  at  some  distance,  and  it  was  appa- 
rent to  other  women :  no  female  was  present  at  the  delivery ;  one 
had  been  sent  for  at  the  commencement  of  the  labour,  about  twelve 
at  night,  but  was  so  ill  she  could  not  attend :  there  were  no  clothes 
prepared,  or  other  provision  made,  but  the  parties  were  in  a  state  of 
the  most  abject  poverty.    The  prisoners'  counsel  contended,  upon  the 
authority  of  Peat'scase,(x)andi£ar  v.Higley,  (y)  that  she  could  not  be 
convicted  of  concealment :    but  it  being  doubted  whether  those  cases 
would  now  be  considered  law,  the  opinion  of  the  jury  was  taken,  and 
they  found  her  guilty :  and,  upon  a  case  reserved  upon  the  questions, 
1st,  whether  there  was  evidence  to  convict  her  as  a  principal ;    and 
2nd,  whether,  in  point  of  law  the  conviction  was  good,  the  judges 
were  of  opinion  that  the  communication  made  to  other  persons  was 
only  evidence,  but  no  bar;  and  that  the  conviction  was  good,  (a) 

In  order  to  bring  a  case  within  the  clause,  the  body  of  the  child  The  body 
must  be  completely  disposed  of.  The  prisoner  was  found  going  most  be  con 
across  a  yard  m  the  direction  towards  a  privy  with  a  bundle  of  cloth  $$£* 
sewed  up,  with  the  body  of  a  child  in  it,  and  was  stopped. 
Gurney,  B.,  interposed,  and  said,  that  the  prisoner  could  not  be 
convicted,  the  offence  not  being  complete;  "the  body  must  be 
buried  or  otherwise  disposed  of,  to  bring  the  case  within  the  act. 
Here  she  was  interrupted  in  the  act,  prohably,  of  disposing  of  the 
body,  but  the  act  was  incomplete."  (a)  So  where  the  dead  body  of  a 
child  was  found,  on  the  day  of  its  birth,  shut  up  in  a  trunk  in  the 
same  room  where  the  prisoner  had  been  delivered,  and  which  she 
had  not  quitted  after  the  delivery,  and  there  was  some  evidence  to 
show  that  it  was  placed  there  for  the  purpose  of  concealment,  it  was 
contended  that,  the  prisoner  could  not  have  intended  to  let  the 
body  remain  in  the  box,  but  must  have  meant,  if  she  wished  to  con- 
ceal the  birth,  to  remove  it  to  some  other  place,  and  that,  if  that  was 
the  case,  she  was  not  guilty  of  an  offence  within  this  clause,  and  the 
preceding  case  was  referred  to ;  and  Gurney,  B.,  directed  the  jury 

(w)  Rex  v.  Cornwall,  Trim  T.  1817.  480.     S.  C.  7  C.  &  P.  644.    As  the  of- 

MS.  Bayley,  J.,  and  Russ.  &  Ry.  336.  fence  is  a  misdemeanor,  all  taking  part  in  it, 

(x)  Ante,  noie  (u).  although  absent,  are  principals.    See  note 

(y)  Ante,  note  (t).  (*)»  ante,  p.  82.     C.  S.  G. 

(z)  Rex  v.  Douglas,  R.  &  M.,  C.  G.  R.  (a)  Rex  v.  Snell,  2  Moo.  &  R.  44. 
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to  acquit,  if  they  thought  the  prisoner  had  not  put  the  body  in  the 
trunk,  as  in  a  place  of  ultimate  disposal,  (b) 
There  must  be       Jn  order  to  bring  a  case  within  the  clause,  some  act  of  disposal 
disposal  of  the   °^  ^e  body  must  be  done  after  the  death  of  the  child.     Where  on 
dead  body  of     an  indictment  for  endeavouring  to  conceal  the  birth  of  a  child, 
the  child.         ft  appeared  that  the  prisoner  was  delivered  in  a  privy ;    that  the 
child  dropped  from  her  there  into  the  soil,  and  that  there  she  left  it, 
and  the  iury  thought  that  she  went  to  the  privy  for  the  purpose  of 
being  delivered  there,  and  for  the  purpose  thereby  of  concealing  the 
birth ;  upon  a  case  reserved,  the  judges  thought,  upon  the  wording 
of  the  act,  it  was  necessary  something  should  be  done  by  the  pri- 
soner after  the  birth  to  bring  the  case  within  the  act.  (c)     So  in  a 
similar  case  where  the  prisoner  had  denied  her  pregnancy  and  the 
birth,  and  the  body  of  the  child  was  found  in  a  privy.     Mr.  J.  Pat- 
teson  told  the  jury  that  the  offence  was  not  merely  the  endeavouring 
to  conceal  the  birth  of  a  child,  but  the  prisoner,  to  come  within  the 
meaning  of  the  act,  must  have  endeavoured  to  conceal  the  birth  by 
secret  burying,  or  otherwise  disposing  of  the  dead  body  of  the  child; 
and  it  was  essential  to  the  commission  of  this  offence  that  she  should 
have  done  some  act  of  disposal  of  the  body  after  the  child  was 
dead.     If  she  had  gone  to  the  privy  for  another  purpose,  and  the 
child  came  from  her  unawares,  and  fell  into  the  soil  and  was  suffo- 
cated, she  must  be  acquitted,  notwithstanding  her  denial  of  the  birth 
of  the  child,  because  she  does  not  come  within  the  provisions  of 
the  act,  unless  she  had  done  something  with  the  child  after  it  was 
dead.  If  there  had  been  evidence  that  the  child  was  born  elsewhere, 
and  was,  after  it  was  dead,  carried  by  her  to  this  place,  and  thrown 
in,  that  would  be  a  disposing  of  the  body  within  the  act  (d) 
Persons  assist-       Although  upon  an  indictment  for  murder,  the  woman  alone  can 
inff  ™  c?jfjj*1"  be  found  guilty  of  concealing  the  birth,  (e)  yet,  it  seems  that  any 
mg  person  who  counsels,  aids,  or  abets  the  mother  in  endeavouring  to 

conceal  the  birth  may  be  indicted  under  s.  31,  of  the  9  Geo.  4, 
c.  31,  by  which  "every  person  who  shall  counsel,  aid,  or  abet  the 
commission  of  any  misdemeanor  punishable  under  this  act,  shall  be 
liable  to  be  proceeded  against  and  punished  asaprincipal  offender."  (/) 
An  indictment  for  concealing  the  birth  of  a  child  must  expressly 
allege  the  child  to  be  dead,  for  it  is  only  an  offence  to  conceal  the 
dead  body,  (g) 

Whether  the  prisoner  were  charged  with  the  murder  of  her  bas- 
tard child  by  the  coroner's  inquisition,  or  by  a  bill  of  indictment 
returned  by  the  grand  jury,  she  might  have  been  found  guilty  under 
the  43  Geo.  3,  of  endeavouring  to  conceal  the  birth,  for  the 
coroner's  inquisition  is  a  charge,  (A) 


(b)  Rex  v.  Watkins.  Monmouth  Spr. 
Ass.  1841.  MSS.  C.  S.  G. 

(c)  Rex  v.  Wilkinson,  M.  T.  1 829.  MSS. 
Bayley,  J.  3  Burn,  J.,  D.  &  W.  348. 

(d)  Reg.  v.  Turner,  8  C.  &  P.  755. 
Patteson,  J.  And  where  the  evidence 
strongly  tended  to  show  that  the  child  had 
been  born  in  a  privy,  and  there  was  no  evi- 
dence to  shew  any  act  done  to  it  by  the  pri- 
soner after  its  death,  Mr.  J.  Coleridge  ap- 
proved of  the  preceding  case,  and  the  counsel 
for  the  prosecution  offered  no  evidence,  as 
the  case  could  not  be  distinguished  from 
Reg.  v.  Turner.     Reg.  v.  Nash,  Hereford 


Spr.  Ass.  1841.     MSS.    C.  8.  6. 

(e)  Rex  v  Douglas,  mora,  note  (*). 
Reg.  v.  Wright,  9  C.  &  P.  754.  Gur- 
ney,  B. 

(/)  Rex  v.  Douglas,  ntpra. 

(g)  Rex  v.  Ann  Davis,  Hereford  Spr. 
Ass.  1829.  Parke,  J.  J.  MSS.  C.  S.  O. 
Perkin's  Case,  1  Lew.  44.  per  Parke,  J.  J. 

(A)  Rex  v.  Maynard,  Mich.  T.  1812. 
MS.  Bayley,  J.  Rubs.  &  Ry.  240.  Cole's 
case,  3  Campb.  371.  2  Leach.  1095. 
Gloucester  Lent  Assiz.  1813.  Dobson's 
case,  1  Lew.  43.  Movlan's  case,  ib.  44, 
and  there  seems  no  doubt  that  the  prisoner 
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SECT.  VIL 

Of  Judgment  and  Execution. 

The  judgment  and  mode  of  execution  in  cases  of  murder,  is  now  9  Geo.  4, 
regulated  by  the  following  statutes.     The  9  Geo.  4,  c.  31,  which  °-  8.1» 8  4- 
repealed  the  provisions  upon  that  subject  in  the  former  statute,  execution  and 
25  Geo.  2,  c.  37,  by  sect  4,  enacted,  "that  every  person  convicted  marks  of ' 
of  murder  shall  be  executed  according  to  law,  on  the  day  next  but  "fray. 
one  after  that  on  which  the  sentence  shall  be  passed,  unless  the 
same  shall  happen  to  be  Sunday,  and  in  that  case  on  the  Monday 
following;  and  the  body  of  every  murderer  shall,  after  execution, 
either  be  dissected  or  hung  in  chains,  as  to  the  Court  shall  seem 
meet ;  and  sentence  shall  be  pronounced  immediately  after  the  con-  Sentence  to  bo 
viction  of  every  murderer,  unless  the  Court  shall  see  reasonable  pronounced 
cause  for  postponing  the  same ;  and  such  sentence  shall  express  not  immediatel7- 
only  the  usual  judgment  of  death,  but  also  the  time  hereby  appointed 
for  the  execution  thereof,  and  that  the  body  of  the  offender  shall  be 
dissected  or  hung  in  chains,  whichsoever  of  the  two  the  Court  shall 
order :  provided  always,  that  after  such  sentence  shall  have  been  p0wer  to 
pronounced,  it  shall  be  lawful  for  the  Court  or  judge  to  stay  the  respite, 
execution  thereof  if  such  Court  or  judge  shall  so  think  fit" 

Sec  5  provided  as  to  the  mode  of  dissection  of  the  bodies  of 
murderers. 

By  sec.  6,  "  every  person  convicted  of  murder  shall,  after  judg-  Sec.  9.  Prison 
ment,  be  confined  in  some  safe  place  within  the  prison,  apart  from  regulations  as 
all  oilier  prisoners,  and  sh all  be  wd  with  bread  and  water  only,  and  *  d^^f™ 
with  no  other  food  or  liquor,  except  in  case  of  receiving  the  Sacra-  tence. 
ment,  or  in  case  of  any  sickness  or  wound,  in  which  case  the  sur- 
geon of  the  prison  may  order  other  necessaries  to  be  administered ; 
and  no  person  but  the  gaoler  and  his  servants,  and  the  chaplain  and 
surgeon  of  the  prison,  shall  have  access  to  any  such  convict,  without 
the  permission,  in  writing,  of  the  Court  or  judge  before  whom  such 
convict  shall  have  been  tried,  or  of  the  sheriff  or  his  deputy :  pro- 
vided always,  that  in  case  the  Court  or  judge  shall  think  fit  to  respite 
the  execution  of  such  convict,  such  Court  or  judge  may,  by  a  license 
in  writing,  relax,  during  the  period  of  the  respite,  all  or  any  of  the 
restraints  or  regulations  hereinbefore  directed  to  be  observed." 

By  the  2  &  3  Wm.  4,  c.  75,  s.  16,  "  And  whereas  an  act  was  2  &  3  Wm.  4, 
passed  in  the  ninth  year  of  the  reign  of  his  late  Majesty,  for  consoli-  c.75. 
dating  and  amending  the  statutes  in  England  relative  to  offences  f*^0!?0^6 

Jinst  the  person,  by  which  latter  act  it  is  enacted,  that  the  body  u  directs  the 
every  person  convicted  of  murder  shall,  after  execution,  either  be  bodies  of 
dissected  or  hung  in  chains,  as  to  the  Court  which  tried  the  offender  J^^61^ 
shall  seem  meet ;  and  that  the  sentence  to  be  pronounced  by  the  repealed. 
Court  shall  express  that  the  body  of  the  offender  shall  be  dissected 
or  hung  in  chains,  whichsoever  of  the  two  the  Court  shall  order;  be 
it  enacted,  that  so  much  of  the  said  last-recited  act  as  authorizes  the 
Court,  if  it  shall  see  fit,  to  direct  that  the  body  of  a  person  convicted 
of  murder  shall,  after  execution,  be  dissected,  be  and  the  same  is 

might  be  so  convicted  under  the  new  statute,      child/'  as  much  on  the  inquisition  as  on  the 
for  she  is  "  tried  for   the  murder  of  her      indictment.     C  S.  G. 
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hereby  repealed ;  and  that  in  every  case  of  conviction  of  any  pri- 
soner for  murder,  the  Court  before  which  such  prisoner  shall  have 
been  tried  shall  direct  such  prisoner  either  to  be  hung  in  chains,  or 
to  be  buried  within  the  precincts  of  the  prison  in  which  such  pri- 
soner shall  have  been  confined  after  conviction,  as  to  such  Court 
shall  seem  meet ;  and  that  the  sentence  to  be  pronounced  by  the 
Court  shall  express  that  the  body  of  such  prisoner  shall  be  hung  in 
chains,  or  buried  within  the  precincts  of  the  prison,  whichever  of 
the  two  the  Court  shall  order. 
4  &  5  Wm.  4,        The  4  &  5  Wm.  4,  c.  26,  s.  1,  reciting  the  9  Geo.  4,  c  31,  s.  4, 
°'  mich^Ae   the  10  Geo#  4>  a  34'  relating  to  offences  in  Ireland,  and  the  2  &  3 
9>Gto?4,°c.  3?,  ^m-  **  c.  75,  s.  16,  enacts,  that  "  so  much  of  the  said  recited  act 
10  Geo.  4,  c.     made  and  passed  in  the  ninth  year  of  the  reign  of  his  Majesty,  King 
34,  and  2  &  3    George  the  Fourth,  as  authorizes  the  Court  to  direct  that  the  body 
as  authorises      °f  a  person  convicted  of  murder  should  after  execution  be  hung  in 
the  dissecting    chains,  and  also  so  much  of  the  said  recited  act  made  and  passed 
orhanging  m    jn  ^e  tenth  year  of  the  same  reign,  as  authorizes  the  Court  to  direct 
that  the  body  of  a  person  convicted  of  murder  should,  after  execution, 
be  dissected  or  hung  in  chains,  and  also  so  much  of  the  said  recited 
act  made  and  passed  in  the  second  and  third  year  of  the  reign  of  his 
present  Majesty  as  provides  that  in  every  case  of  conviction  of  any 
prisoner  for  murder,  the  Court  shall  direct  such  prisoner  to  be  hung 
in  chains,  shall  be,  and  the  same  is  hereby  repealed."  (d) 
6&7  Wm.4,        The6&7  Wm.4,  c.  30,  recite^,  that  by  the  9  Geo.  4,  c.  31,  it  was 
Si^GecT^8     enacte(t  that  "  every  person  convicted  ofmurder  should  be  executed 
31,  and  10  '  '  according  to  law  on  the  day  next  but  one  after  that  on  which  the 
Geo.  4,  c.  34,    sentence  should  be  passed,  unless  the  same  should  happen  to  be 
P**1?*  Sunday,  and  in  that  case  on  the  Monday  following,  and  that  sentence 

should  be  pronounced  immediately  after  the  conviction  of  every 
murderer,  unless  the  Court  should  see  reasonable  cause  for  postponing 
the  same,  and  such  sentence  should  express,  not  only  the  usual  judg- 
ment of  death,  but  also  the  time  thereby  appointed  for  the  execution 
thereof;  and  it  was  by  the  said  act  provided,  that  after  such  sentence 
should  have  been  pronounced,  it  should  be  lawful  for  the  Court  or 
judge  to  stay  the  execution  thereof,  if  such  Court  or  judge  should 
so  think  fit :  and  whereas  it  was  by  die  said  act,  amongst  other  things, 
further  provided,  that  every  person  convicted  ofmurder  should,  after 
judgment,  be  fed  with  bread  and  water  only,  and  with  no  other  food 
or  liquor,  except  in  case  of  receiving  the  Sacrament,  or  in  case  of  any 
sickness  or  wound,  in  which  case  the  surgeon  of  the  prison  might 
order  other  necessaries  to  be  administered ;  and  that  no  person  but 
the  gaoler  and  his  servants  and  the  chaplain  and  surgeon  of  the 
prison,  should  have  access  to  any  such  convict  without  the  permis- 
sion in  writing  of  the  Court  or  judge  before  whom  such  convict 
should  have  been  tried,  or  of  the  sheriff  or  his  deputy ;  and  it  was 
by  the  said  act  further  provided,  that  in  case  the  Court  or  judge 
should  think  fit  to  respite  the  execution  of  such  convict,  such  Court 
or  judge  might,  by  a  license  in  writing,  relax  during  the  period  of 
the  respite  all  or  any  of  the  restraints  or  regulations  thereinbefore 
directed  to  be  observed :  and  also  reciting  the  10  Geo.  4,  c.  34,  by 

(d)  By  sec.  2,  "in  every  case  of  con-  shall  have  been  confined  after  conviction, 

viction  in  Ireland  of  any  prisoner  for  mur-  and  the  sentence  to  be  pronounced  by  the 

der,  the  Court  before  which  such  prisoner  Court  shall  express  that  the  body  of  such 

shall  have   been  tried  shall  direct  such  prisoner  shall  be  buried  within  the  pre- 

prisoner  to  be  buried  within  the  precincts  cincts  of  such  prison." 
of  the  prison  within  which  such  prisoner 
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which  the  like  provisions  were  made  with  respect  to  persons  con- 
victed of  murder  in  Ireland :  And  whereas,  for  the  ends  of  justice, 
and  especially  more  effectually  to  preserve  from  an  irrevocable  pu- 
nishment any  persons,  who  may  hereafter  be  convicted  upon  errone- 
ous or  perjured  evidence,  it  is  expedient  to  alter  and  amend  the 
said  recited  acts  in  these  respects.  Be  it  therefore  enacted,  that  so 
much  of  the  said  acts  of  the  ninth  and  tenthyears  respectively  of  the 
reign  of  his  late  Majesty,  King  George  the  fourth,  as  is  hereinbefore 
recited,  shall  be,  and  the  same  is  hereby  repealed." 

Sec.  2  enacts,  "  that  from  and  after  the  passing  of  this  act  sentence  Present  ten- 
of  death  may  be  pronounced  after  convictions  for  murder  in  the  same  tej|!5ern 
manner,  and  the  judge  shall  have  the  same  power  in  all  respects  as 
after  convictions  for  other  capital  offences.9* 

Where  two  persons  had  been  convicted  of  a  barbarous  murder  in  Sentence  after 
Pembrokeshire,  at  the  Hereford  assizes,  being  the  next  English  ^indictment 
county,  and  the  indictment  had  been  removed  by  certiorari  into  to  the  Kings 
the  Court  of  King's  Bench,  in  order  to  argue  some  exceptions,   Bench  by 
which  were  overruled,  that  Court  decided,  after  some  question  made  certioran' 
whether  the  prisoners  ought  not  to  be  sent  back  to  Herefordshire  to 
receive  sentence,  that  they  had  the  same  jurisdiction  over  facts  com- 
mitted in  Wales,  as  if  committed  in  the  next  adjacent  county  in 
England ;  and  the  prisoners  were  therefore  sentenced  in  the  King's 
Bench,  and  were  executed  by  the  marshaL  (e)    But  it  seems  to  have 
been  considered  in  a  late  case,  that  sentence  pursuant  to  the  statute 
25  Geo.  2,  c.  37,  may  be  passed  by  a  judge  at  nisi  prius  upon  an  in- 
dictment for  murder  removed  by  certiorari  into  the  Court  of  King's 
Bench,  and  afterwards  tried  at  nisi  prius,  without  remitting  the 
transcript  of  the  record  to  the  Court  of  King's  Bench.  (/) 

On  tne  application  of  the  attorney  general,  the  Court  of  King's  Garoide's  case. 
Bench  will,  as  a  matter  of  course,  grant  a  habeas  corpus  to  bring  up 
prisoners  convicted  of  murder  and  sentenced  to  death  at  the  assizes ; 
and  a  certiorari  to  remove  into  the  King's  Bench  the  record  of  the 
conviction  and  judgment  The  prisoners  were  convicted  of  murder 
at  Chester,  and  sentenced  to  be  executed  the  next  Friday ;  but  a 
question  arose,  whether,  since  the  11  Geo.  4,  &  1  Wm,  4,  c.  70, 
as.  13,  14,  and  15,  the  sheriffe  of  the  city  or  the  sheriff  of  the  county 
were  bound  to  execute  the  sentence  ;  and  both  parties  refusing  to  do 
it,  the  prisoners  had  been  from  time  to  time  respited.  The  attorney 
general  moved  for  a  certiorari  to  remove  the  record  of  the  convic- 
tion and  the  judgment,  and  for  a  habeas  corpus  to  bring  up  the  pri- 
soners, in  order  that  execution  might  be  awarded  by  the  King's 
Bench,  and  said  he  considered  himself  entitled  to  the  writs  as  of 
right:  but  from  respect  to  the  Court,  and  for  his  own  justification, 
in  the  course  he  adopted,  he  stated  the  grounds  of  his  application, 
and  cited  many  cases  to  shew  that  he  was  entitled  to  the  writs  as  of 
course,  and  that  the  Court  of  King's  Bench  might  direct  execution 
to  be  done  by  the  sheriff  of  the  county  of  Chester,  or  those  of  the 

(«)    Athos'  case  (father    and  son)    as  marshal,  were  executed  at  St.  Thomas  a 

cited  in  note  (r).  1  Hale,  4f>3,  where  it  Waterings,  near  the  end  of  Kent-street, 

is  said,  that  the  prisoners  were  executed  at  And  see  also  the  case  in  I  Str.  553,  and  8 

Kenntngton  gallows,  near  Southwark.    In  Mod.   136 ;   and    see    Sissinghurst-house 

Taylor's  case,  5  Burr.  2797,  the  reporter  case,  ante,  p.  538,  note  (d). 
says,  that  he  remembers  this  case ;  and  that  (/)  Rex  v.  Thomas,  4M.&8.  447. 

the  defendants,  being  in  the  custody  of  the 
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city,  by  the  sheriff  of  Middlesex,  or  by  the  marshal  of  the  King's 
Bench ;  and  the  writs  were  forthwith  granted  by  the  Court  (g) 

When  the  prisoners  were  brought  up  and  called  upon  to  state  if 
they  had  anything  to  say  why  execution  should  not  be  awarded,  one 
of  them  prayed  three  days*  time  to  answer ;  and  the  Court,  in  the 
exercise  of  its  discretion,  granted  the  application  as  to  both.  (A) 
When  the  prisoners  were  brought  up  again,  one  of  them  pleaded 
ore  tenust(J)  that  the  king  by  proclamation  in  the  Gazette  had 
promised  pardon  to  any  person,  except  the  actual  murderer,  who 
should  give  information,  whereby  such  murderer  should  be  appre- 
hended and  convicted;  and  that  he,  not  being  the  actual  murderer, 
had  given  such  information,  and  thereby  entitled  himself  to  the 
pardon.  The  attorney  general  demurred  to  the  plea  ore  tenus,  and 
the  Court  held  that  it  was  bad  (j)  The  Court  in  the  same  case 
also  refused  to  hear  an  application  from  the  sheriff  of  Middlesex, 
into  whose  custody  the  prisoners  had  been  removed,  praying  that 
the  order  to  do  execution,  might  not  be  made  upon  him.  (k) 


fr)R 

4N.  & 


j)  Rex  v.  Garside,  2  Ad.  &  E.  266.  (j)  Rex  *•  Grade,  supra. 

M.  333.    See  Rex  v.  Antrobns,  (k)  Ibid.     The  Court,  however,  awarded 

2  Ad.  &  £.  788.  execution  to  be  done  by  the  marshal  of  the 

(A)  Rex  v.  Garside,  supra.  Marshalsea,  assisted  by  the  sheriff  of  Sur- 

(»)  As  he  may  do.    See  Dean's  case,  1  rey. 
Leach,  476. 


579 


CHAPTER  THE  SECOND. 


OF  MANSLAUGHTER. 


In  this  species  of  homicide,  malice,  which  has  been  shewn  (a)  to 
be  the  main  ingredient  and  characteristic  of  murder,  is  considered 
to  be  wanting;  and  though  manslaughter  is  in  its  degree  felonious, 
yet  it  is  imputed  by  the  benignity  ofthe  law  to  human  infirmity ;  to 
infirmity  which,  though  in  the  eye  of  the  law  criminal,  is  considered 
as  incident  to  the  frailty  of  the  human  constitution,  (b) 

In  order  to  make  an  abettor  to  a  manslaughter  a  principal  in  the  Of  aiders  and 
felony,  he   must   be    present  aiding  and  abetting  the  fact  com-  abettors,  and 
mitted.  (c)     But  there  cannot  be  any  accessories  before  the  feet  in  of  acoeS8ones- 
manslaughter,  because  it  is  presumed  to  be  altogether  sudden,  and 
without  premeditation,  (d)    Thus,  if  the  indictment  be  for  murder 
against  A.,  and  that  6.  and  C.  were  counselling  and  abetting  as  ac- 
cessories before  only,  (and  not  as  present  aiding  and  abetting,  for 
such  are  principals,)  if  A.  be  found  guilty  only  of  manslaughter,  and 
acquitted  of  murder,  the  accessories  before  will  be   thereby  dis- 
charged, (e)    There  may,  however,  be  accessories  after  the  fact  in 
manslaughter.  (/)    If  therefore,    upon   an  indictment  against  the 
principal  and  an  accessory  after  the  feet  for  murder,  the  offence  of 
the  principal  be  reduced  to  manslaughter,  the  accessory  may  be  con- 
victed as  accessory  to  the  manslaughter.  (  g) 

The  several  instances  of  manslaughter  may  be  considered  in  the 
following  order : — 

L     Cases  of  provocation. 
II.     Cases  of  mutual  combat 

IDL  Cases  of  resistance  to  officers  of  justice,  to  persons  acting  in 
their  aid,  and  to  private  persons  lawfully  interfering  to  appre- 
hend felons,  or  to  prevent  a  breach  of  the  peace. 
IV.  Cases  where  the  killing  takes  place  in  the  prosecution  of 
some  criminal,  unlawful,  or  wanton  act 
V.  Cases  where  the  killing  takes  place  in  consequence  of  some 
lawful  act  being  criminally  or  improperly  performed,  or  of  some 
act  performed  without  lawful  authority. 

(a)  Ante,  p.  482,  et  stq.  (e)  1  Hale,  437,  450. 

(6)  Fost.  290.  1  Hale,  466.  M  Man-  (/)  1  Hale,  450.  1  East,  P.  C.  c.  5, 
slaughter  is  homicide,  not  under  the  influ  •  g.  123,  p.  353.  This  seems  to  have  been 
ence  of  malice,  but  where  the  blood  is  doubted  before  the  statute  1  Anne,  stat.  2, 
heated  by  provocation,  and  before  it  has  c.  9,  s.  1  (2  Hawk.  P.  C.  c.  29,  s.  24) ;  but 
time  to  cool."  Per  Taunton,  J.  Taylor's  the  effect  of  that  statute  seems  to  have  re- 
case,  2  Lew.  215.  moved  the  doubt.     So  much  of  the  1  Anne 

(c)  1    Hale,  438,  439,  and  see  ante,  p.  as  relates  to  accessories  is  repealed  by  the 

509,  et  sea.  as  to  what  will  be  a  presence,  7  Geo.  4,  c.  64. 

aiding  and  abetting.  ( g  )  Rex  >>.  Greenacre,  8  0.  &  P.  35. 

{d)  1  Hale,  437.  1  Hawk.  P.  C.  c.  30,8.2.  Tindal,  C.  J.  Coleridge,  and  Coltman,  Js. 
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SECT.  L 


Words  of  pro- 
vocation. 


Provocation 
by  assault. 


Cases  of  Provocation. 

Whenever  death  ensues  from  the  sudden  transport  of  passion,  or 
heat  of  blood  upon  a  reasonable  provocation,  and  without  malice,  it  is 
considered  as  solely  imputable  to  human  infirmity ;  and  the  offence 
will  be  manslaughter,  (g)  It  should  be  remembered  that  the  person 
sheltering  himself  under  this  plea  of  provocation  must  make  out  the 
circumstances  of  alleviation  to  the  satisfaction  of  the  Court  and  jury, 
unless  they  arise  out  of  the  evidence  produced  against  him ;  as  the 
presumption  of  law  deems  all  homicide  to  be  malicious,  until  the 
contrary  is  proved.  (A) 

It  has  been  shewn  that  the  most  grievous  words  of  reproach,  con- 
temptuous and  insulting  actions  or  gestures,  or  trespasses  against 
lands  or  goods,  will  not  free  the  party  killing  from  the  guilt  of 
murder,  if  upon  such  provocation  a  deadly  weapon  was  made  use  of, 
or  an  intention  to  kill,  or  to  do  some  great  bodily  harm,  was  other- 
wise manifested,  (i)  But  if  no  such  weapon  be  used,  or  intention 
manifested,  and  the  party  so  provoked  give  the  other  a  box  on  the 
ear  or  strike  him  witn  a  stick  or  other  weapon  not  likely  to  kill,  and 
kill  him  unluckily  and  against  his  intention,  it  will  be  only  man- 
slaughter, (k) 

It  is,  indeed,  said  to  have  been  held  in  one  case  that  words  of 
menace  of  bodily  harm  are  a  sufficient  provocation  to  reduce  the 
offence  of  killing  to  manslaughter :  (I)  but  it  has  been  considered 
that  such  words  ought,  at  least,  to  be  accompanied  by  some  act 
denoting  an  immediate  intention  of  following  them  up  by  an  actual 
assault  (m) 

But,  though  words  of  slighting,  disdain,  or  contumely,  will  not  of 
themselves  make  such  a  provocation  as  to  lessen  the  crime  into 
manslaughter ;  yet,  it  seems  that  if  A.  give  indecent  language  to  B., 
and  B.  thereupon  strike  A.,  but  not  mortally,  and  then  A.  strike  B. 
again,  and  then  B.  kill  A.,  that  this  is  but  manslaughter.  The  stroke 
by  A.  was  deemed  a  new  provocation,  and  the  conflict  a  sudden 
falling  out ;  and  on  those  grounds  the  killing  was  considered  as  only 
manslaughter,  (») 

Where  an  assault  is  made  with  violence  or  circumstances  of  in- 
dignity upon  a  man's  person,  as  by  pulling  him  by  the  nose,  and 
the  party  so  assaulted  kills  the  aggressor,  the  crime  will  be  reduced 
to  manslaughter,  in  case  it  appears  that  the  assault  was  resented  im- 
mediately, and  the  aggressor  killed  in  the  heat  of  blood,  the  fuypr 
brevis  occasioned  by  the  provocation,  (o)  So  if  A.  be  passing  along 
the  street,  and  B.  meeting  him  (there  being  convenient  distance 


(g)  1  Hale,  466.  1  Hawk.  P.  C  c.  30. 
Fost.  290.  4  Blac.  Com.  191.  1  East, 
P.  C.  c.  5,  s.  19,  p.  232. 

(A)  Ante,  p.  483. 

(0  Ante,  p.  514. 

(*)  Fost.  291.  1  East,  P.  C.  c.  5,  s. 
20,  p.  233. 

(/)  Lord  Morley's  case,  1  Hale,  455. 
The  same    case  is   mentioned  in     Eel. 


55  ;  bat  no  such  position  is  there  stated. 

(m)  1  East,  P.  C.  c  5,  s.  29,  p.  233. 

(»)  1  Hale,  455,  where  it  is  said,  that 
this  was  held  to  he  manslaughter,  according 
to  the  proverb,  "  the  second  blow  makes  the 
affiray  ;*'  and  Lord  Hale  says,  that  this  was 
the  opinion  of  himself  and  some  others. 

(o)  Kel.  135.  4  Blac.  Com.  191.  1 
East,  P.  C.  c.  5,  s.  20,  p.  233. 
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between  A.  and  the  wall)  take  the  wall  of  him  and  justle  him,  and 
thereupon  A.  kill  B.,  it  is  said  that  such  justling  would  amount  to  a 
provocation  which  would  make  the  killing  only  manslaughter.  And 
again  it  appears  to  have  been  considered  that  where  A.  riding  on  the 
road,  B.  whipped  the  horse  of  A.  out  of  the  track,  and  then  A. 
alighted  and  Killed  B.,  it  was  only  manslaughter.  ( p) 

But,  in  the  two  last  cases,  it  should  seem  that  the  first  aggression   Slight  provo- 
musthave  been  accompanied  with  circumstances  of  great  violence  catoon,evenby 

,  *••.  A  •   •  i  ^  *5  •  v    •  •**  blow,  will  not 

or  insolence ;  for  it  is  not  every  trivial  provocation  which,  in  point  extenuate,  if 
of  law,  amounts  to  an  assault,  that  will  of  course  reduce  the  crime  of  the  revenge 
the  party  killing  to  manslaughter.  Even  a  blow  will  not  be  con-  *•  b"*"01"' 
sidered  as  sufficient  provocation  to  extenuate  in  cases  where  the 
revenge  is  disproportioned  to  the  injury,  and  outrageous  and  barba- 
rous in  its  nature :  but,  where  the  blow  which  gave  the  provocation 
has  been  so  violent  as  reasonably  to  have  caused  a  sudden  transport 
of  passion  and  heat  of  blood,  the  killing  which  ensued  has  been  re- 
garded as  the  consequence  of  human  infirmity,  and  entitled  to  lenient 
consideration.  Thus,  where  a  woman,  after  some  words  of  abuse  on 
both  sides,  gave  a  soldier  a  box  on  the  ear,  which  the  soldier  re- 
turned, by  striking  her  on  her  breast  with  the  pommel  of  his  sword ; 
and  the  woman  then  running  away,  the  soldier  pursued,  and  stabbed 
her  in  the  back  with  his  sword ;  Holt,  C.  J.,  at  first  considered  it  to 
be  murder :  but,  upon  its  coming  out  in  the  progress  of  the  trial, 
that  the  woman  had  struck  the  soldier  with  a  patten  on  the  face  with 
great  force,  so  that  the  blood  flowed,  it  was  holden  clearly  to  be  no 
more  than  manslaughter,  (a)  In  this  case,  the  smart  of  the  soldier's 
wound,  and  the  eflusion  of  blood,  might  possibly  have  kept  his  in- 
dignation boiling  to  the  moment  of  the  fact,  (r) 

Where  a  man  has  been  injuriously,  and  without  proper  authority  Provocation 
restrained  of  his  liberty,  the  provocation  has  been  considered  sum-  by  restraining 
cient  to  extenuate :  as  where  a  creditor  placed  a  man  at  the  chamber  hMUberty. 
door  of  his  debtor,  with  a  sword  undrawn,  to  prevent  him  from 
escaping,  while  a  bailiff  was  sent  for  to  arrest  him ;  and  the  debtor 
stabbed  the  creditor  who  was  discoursing  with  him  in  the  cham- 
ber. (*)     And  the  same  doctrine  was  held  in  a  case  where  a  serjeant 
in  the  army  laid  hold  of  a  fifer,  and  insisted  upon  carrying  him  to 
prison :  the  fifer  resisted ;  and  whilst  the  serjeant  had  hold  of  him 
to  force  him,  he  drew  the  Serjeant's  sword,  plunged  it  into  his  body, 
and  killed  him.     The  serjeant  had  no  right  to  make  the  arrest, 
except  under  the  articles  of  war;   and  the  articles  of  war  were  not 

S'ven  in  evidence.  Buller,  J.,  considered  it  in  two  lights:  first,  if 
e  serjeant  had  authority ;  and,  secondly,  if  he  had  not,  on  account 
of  the  coolness,  deliberation,  and  reflection,  with  which  the  stab  was 
given.  The  jury  found  the  prisoner  guilty:  but  the  Judges  were 
unanimous,  that  the  articles  of  war  should  have  been  produced ;  and, 
for  want  thereof,  held  the  conviction  wrong,  (t) 

Where  a  man  finds  another  in  the  act  of  adultery  with  his  wife,  and  Provocation 
kills  him  or  her  (a)  in  the  first  transport  of  passion,  he  is  only  guilty  of  Jj  detecting 

(p)  1  Hale,  455.    Lannre's case.  (0  Rex  v.   Withers,  Mich.  T.   1784. 

(9)  Stedman's  case.  Old  Bailey,   Apr.  MS.  Bayley,  J.,  and  I  East,  P.  C.  o.  5, 

1704,  MS.  Tracy  and  Denton,  57,  Fost.  s.  20,  p.  233.     This  case  is  also  cited 

292.     1  East,  P.  C.  c.  5,  s.  21,  p.  234.  as  to  a  point  of  evidence  in  Holt's  case, 

(r)  Post  292.    See  the  case  more  fully  2  Leach,  594. 
stated,  ante,  p.  51.5.  (  «)  Pearson's  case,  2  Lew.  2 16,  Parke,  B. 

(*)  Buckncr's  case,  Sty.  467. 
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manslaughter!  and  that  in  the  lowest  degree :  (u)  for  the  provocation 
is  grievous,  such  as  the  law  reasonably  concludes  cannot  be  borne  in 
the  first  transport  of  passion.  But  it  has  been  already  shewn,  that 
the  killing  of  an  adulterer  deliberately,  and  upon  revenge,  would  be 
murder,  (w)  So  it  seems  that  if  a  father  were  to  see  a  person  in  the 
act  of  committing  an  unnatural  offence  with  his  son,  and  were  in- 
stantly to  kill  him,  it  would  only  be  manslaughter ;  but  if  he  only 
hear  of  it  from  others,  and  go  in  search  of  the  person  afterwards, 
and  kill  him,  when  there  had  been  time  for  the  blood  to  cool,  it 
would  be  murder,  (x) 

There  are  instances,  were  slight  provocations  have  been  con- 
sidered as  extenuating  the  guilt  of  homicide,  upon  the  ground,  that 
the  conduct  of  the  party  killing  upon  such  provocations  might  fairly 
be  attributed  to  an  intention  to  chastise,  rather  than  to  a  cruel  ana 
implacable  malice.  But,  in  cases  of  this  kind,  it  must  appear,  that 
the  punishment  was  not  urged  with  brutal  violence,  nor  greatly  dis- 
proportionate to  the  offence ;  and  the  instrument  must  not  be  such 
as,  from  its  nature,  was  likely  to  endanger  life,  (y)  Thus,  where  A. 
finding  a  trespasser  on  his  land,  in  the  first  transport  of  his  passion 
beat  him,  and  unluckily  happened  to  kill  him,  it  was  holden  to  be 
manslaughter :  but  it  must  be  understood,  that  he  beat  him,  not  with 
a  mischievous  intention,  but  merely  to  chastise  for  the  trespass,  and 
to  deter  him  from  committing  it  again,  (z)  And  of  the  case  of  the 
keeper  of  a  park,  who,  finding  a  boy  stealing  wood  in  his  master's 
ground,  tied  him  to  a  horse's  tail,  and  beat  him,  upon  which  the 
horse  running  away,  the  boy  was  killed,  (a)  it  is  said,  that  if  the 
chastisement  had  been  more  moderate,  it  had  been  but  manslaughter; 
for,  between  persons  nearly  connected  together  by  civil  and  natural 
ties,  the  law  admits  the  force  of  a  provocation  done  to  one  to  be  felt 
by  the  other,  (b)  And  a  fortiori,  if  the  master  had  himself  caught 
the  trespasser,  and  beat  him  in  such  a  manner  as  shewed  a  desire 
only  to  chastise  and  prevent  a  repetition  of  the  offence,  but  had  un- 
fortunately, and  against  his  intent,  killed  him,  it  would  only  have 
been  manslaughter,  (c) 

Where  a  person,  whose  pocket  had  been  picked,  encouraged  by 
a  concourse  of  people,  threw  the  pickpocket  into  an  adjoining  pond, 
in  order  to  avenge  the  theft,  by  ducking  him,  but  without  any  ap- 
parent intention  to  take  away  his  lite,  and  the  pickpocket  was 
drowned,  it  was  ruled  to  be  only  manslaughter;  for  though  this 
mode  of  punishment  is  highly  unjustifiable  and  illegal,  yet  the  law 
respects  the  infirmities  and  imbecilities  of  human  nature,  where 
certain  provocations  are  given,  (d) 

In  a  case  where  the  prisoner's  son  having  fought  with  another  boy 
and  been  beaten,  ran  home  to  his  father  all  bloody,  and  the  father 
presently  took  a  cudgel,  ran  three  quarters  of  a  mile,  and  struck  the 


(u)  Manning's  case,  T.  Raym.  212. 
1  Ventr.  159.  And  the  Court  directed 
the  burning  in  the  hand  to  be  inflicted 
gently,  because  there  could  not  be  a 
greater  provocation. 

(to)  Ante,  p.  525. 

(*)  Beg.  v.  Fishor,  8  C.  &  P.  182. 
Park,  J.  A.  J.,  Parke,  B.,  and  Law,  Re- 
corder. 

W;  Fost.  291 .    4  Blac.  Com,  200. 


(z)Fost.291.  1  Hale,  473.  ^»ie,p.5l9. 

(a)  Halloway's  case,  Cro.  Car.  131. 
1  Hale,  153.  I  Hawk.  P.  C.  c.  31, 
s.  42.    Fost.  292.     Ante,  p.  520. 

(6)  1  East,  P.  C.  c.  5,  s.  22,  p.  237. 

(c)  I  East,  P.  C.  c,  5,  8.  22,  p.  237. 

(<0  Fray's  case.  Old  Bailey,  1785. 
1  Hawk.  P.  C.  c  31,  s.  38.  1  East. 
P.  C.  c.  5,  s.  22,  p.  236. 
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other  boy  upon  the  head,  upon  which  he  died ;  it  was  ruled  to  be 
manslaughter,  because  done  in  sudden  heat  and  passion:  (d)  but 
the  true  grounds  of  the  judgment  seem  to  have  been  that  the 
accident  happened  by  a  single  stroke  given  in  heat  of  blood,  with  a 
cudgel,  not  likely  to  destroy,  and  that  death  did  not  immediately 
ensue,  (e) 

Several  other  cases  are  reported,  in  which  the  nature  of  the  in-  Nature  of  the 
strument  used  led  to  a  lenient  consideration  of  the  homicide,  on  instrument 
the  ground  that  such  instrument  was  not  likely  to  endanger  life.  jJ^L  Jijjjt 
Thus,  where  a  man,  who  was  sitting  drinking  in  an  alehouse,  being 
called  by  a  woman  "  a  son  of  a  whore,"  took  up  a  broomstaff,  and 
threw  it  at  her  from  a  distance,  and  killed  her ;  the  judges  were  not 
unanimous,  and  a  pardon  was  advised ;  and  the  doubt  appears  to 
have  arisen  upon  the  ground,  that  the  instrument  was  not  such  as 
could  probably,  at  the  given  distance,  have  occasioned  death,  or 
great  bodily  harm,  (f)  A  similar  doubt  appears  to  have  been  en- 
tertained in  the  following  case,  which  was  stated  in  a  special  verdict 
A  mother-in-law  employed  her  daughter-in-law,  a  child  of  ten  years 
old,  to  reel  some  yarn,  and  finding  some  of  the  skeins  knotted, 
threw  a  four-legged  stool  at  the  child,  which  struck  her  on  the  right 
side  of  the  head,  on  the  temple,  and  caused  her  death  soon  after- 
wards ;  the  verdict  stated,  that  the  stool  was  of  sufficient  size  and 
weight  to  give  a  mortal  blow ;  but  that  the  mother-in-law  did  not 
intend,  at  tne  time  she  threw  the  stool,  to  kill  the  child,  (g)  And 
in  a  case  where  the  prisoner  had  struck  his  boy  with  one  of  his 
clogs,  because  he  had  not  cleaned  them,  it  was  held  to  be  only 
manslaughter,  because  the  master  could  not,  from  the  size  of  the 
instrument  he  had  made  use  of,  have  had  any  intention  to  take  away 
the  boy's  life,  (A) 

In  a  case  where  the  prisoner,  who  was  a  butcher,  had  employed 
a  boy  to  tend  some  sheep,  which  were  penned,  who  negligently 
suffered  some  of  the  sheep  to  escape  through  the  hurdles,  upon 
which  the  prisoner,  seeing  the  sheep  get  through,  ran  towards  the 
boy,  and  taking  up  a  stake  that  was  lying  on  the  ground,  threw  it 
at  him,  and  with  it  hit  the  boy  on  the  head,  and  fractured  his  skull, 
of  which  fracture  he  soon  afterwards  died ;  Nares,  J.,  told  the  jury 
to  consider  whether  the  stake,  which,  lying  on  the  ground,  was  the 
first  thing  the  prisoner  saw  in  the  heat  of  his  passion,  was,  or  was 
not,  under  the  circumstances,  and  in  the  particular  situation,  an 
improper  instrument  for  the  purpose  of  correcting  the  negligence 
of  the  boy ;  and  that,  if  they  thought  the  stake  was  an  improper 
instrument,  they  should  further  consider,  whether  it  was  probable 
that  it  was  used  with  an  intent  to  kill ;  if  they  thought  it  was,  that 
they  must  find  the  prisoner  guilty  of  murder ;  but,  on  the  contrary, 
if  they  were  persuaded  that  it  was  not  done  with  an  intent  to  kill, 
that  the  crime  would  then  amount,  at  most,  to  manslaughter.  The 
jury  found  it  manslaughter,  (*)     So  on  an  indictment  for  wounding 

(rf)  Rowley's  case,  12  Rep.  87.  1  Hale,  culty,  and  no  opinion  was  ever  delivered  by                         N 

453.  the  judges. 

(e)   Fost.  294,  295.     Cro.    Jac.   296.  (A)  Turner's  case,  cited  in  Comb.  407, 

Godb.  182.    See  the  case  ante,  p.  519.  408,  and  1  Ld.  Raym.  143,  144.     2  Ld. 

(/)  1  Hale,  455,  456.     1  East,  P.  C.  Raym.  149a     The  clog  was  a  small  one; 

c.  5,s.  22t  p.  236.  and  Holt,  C.  J ,  said,  that  it  was  an  un- 

(g)  Hazels  case.  1  Loach.  368.    The  likely  thing  to  kill  the  boy. 

Suestion  whether  this  was  murder  or  man-  (i)  Wiggs*  case,  reported  in  a  note  to 

aughter  was  considered  as  of  great  dim-  Hazels  case,  1  Leach,  378.    If,  however, 
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with  a  tin  can!  with  which  the  prisoner  had  struck  the  prosecutor  four 
times  on  the  head,  Alderson,  B.,  directed  the  jury  to  consider,  "  whe- 
ther the  instrument  employed  was,  in  its  ordinary  use,  likely  to  cause 
death ;  or,  though  an  instrument  unlikely,  under  ordinary  circum- 
stances to  cause  death ;  whether  it  was  used  in  such  an  extraordin- 
ary manner  as  to  make  it  likely  to  cause  death,  either  by  continued 
blows  or  otherwise  ?  A  tin  can,  in  its  ordinary  use,  was  not  likely 
to  cause  death  or  grievous  bodily  harm ;  but  if  the  prisoner  struck 
the  prosecutor  repeated  blows  on  the  head  with  it,  you  will  say, 
whether  he  did  this  merely  to  hurt  the  prosecutor,  and  give  him 
pain,  as  by  giving  him  a  black  eye  or  bloody  nose,  or  whether  he 
did  it  to  ao  him  some  substantial  grievous  bodily  harm.  When  a 
deadly  weapon,  such  as  a  knife,  a  sword,  or  gun,  is  used,  the  intent 
of  the  party  is  manifest,  but  where  an  instrument  like  the  present  is 
used,  you  must  consider,  whether  the  mode,  in  which  it  was  used, 
satisfactorily  shows  that  the  prisoner  intended  to  inflict  some  serious 
or  grievous  bodily  harm  with  it"  (j) 

Upon  an  indictment  for  murder,  it  appeared  that  a  body  of  per- 
sons were  committing  a  riot,  and  the  constables  interfering  for  the 
purpose  of  dispersing  the  crowd,  and  apprehending  the  offenders, 
resistance  was  made  to  them  by  the  mob,  and  one  of  the  constables 
was  beaten  severely  by  the  mob ;  the  different  prisoners  all  took 
part  in  the  violence  used ;  some  by  beating  him  with  sticks,  some  by 
throwing  stones,  and  others  by  striking  him  with  their  fists ;  of  this 
gate  violence,  the  constable  afterwards  died.  Alderson,  B., 
e  principles  on  which  this  case  will  turn,  are  these : — if  a 
person  attacks  another  without  justifiable  cause,  and  from  the  vio- 
lence used  death  ensues,  the  question  which  arises  is,  whether  it  be 
murder  or  manslaughter?  If  the  weapon  used  were  a  deadly 
weapon,  it  is  reasonable  to  infer  that  the  party  intended  death ;  and 
if  he  intended  death,  and  death  was  the  consequence  of  his  act,  it  is 
murder.  If  no  weapon  was  used,  then  the  question  usually  is,  was 
there  excessive  violence  ?  If  the  evidence  as  to  this  be  sucn  as  that 
the  jury  think  there  was  an  intention  to  kill,  it  is  murder;  if  not, 
manslaughter.  Thus,  if  there  were  merely  a  blow  with  a  fist,  and 
death  ensued,  it  would  not  be  reasonable  to  infer  that  there  was  an 
intention  to  kill;  in  that  case,  therefore,  it  is  manslaughter.  But  if 
a  strong  man  attacks  a  weak  one,  though  no  weapon  be  used,  or  if 
after  much  injury  by  beating,  the  violence  is  still  continued,  then 
the  question  is,  whether  this  excess  does  not  show  a  general  brutality, 
and  a  purpose  to  kill,  and  if  so,  it  is  murder.  Again,  if  the  weapon 
used  be  not  deadly,  e.  g.9  a  stick,  then  the  same  question  as  above 
will  arise  as  to  the  purpose  to  kill ;  and  in  any  case  if  the  nature  of 
the  violence,  and  tne  continuance  of  it  be  such,  as  that  a  rational 
man  would  conclude  that  death  must  follow  from  the  acts  done,  then 
it  is  reasonable  for  a  jury  to  infer  that  the  party  who  did  them 
intended  to  kill,  and  to  find  him  guilty  of  murder.  Again,  it  is  a 
principle  of  law,  that  if  several  persons  act  together  in  pursuance  of 
a  common  intent,  every  act  done  in  furtherance  of  such  intent  by 
each  of  them  is,  in  law,  done  by  alL     The  act,  however,  must  be  in 


the  instrument  used  is  so  improper,  as 
manifestly  to  endanger  life,  it  seems  that 
the  intention  of  the  party  to  kill  will  be 
implied  from  that  circumstance.     Ante,  p. 


517,  518. 

(j)  Rex  e.  Howlott,  7  C.  &  P.   274, 
Alderson,  B. 


chap,  j  i.  §  1.]  Mutual  Combat.  585 

pursuance  of  the  common  intent  Thus,  if  several  were  to  intend 
and  agree  together  to  frighten  a  constable,  and  one  were  to  shoot 
him  through  the  head,  such  an  act  would  affect  the  individual  only 
by  whom  it  was  done.  Here,  therefore,  in  considering  this  case, 
you  must  determine,  whether  all  these  prisoners  had  the  common 
intent  of  attacking  the  constables ;  if  so,  each  of  them  is  responsible 
for  all  the  acts  of  all  the  others  done  for  that  purpose ;  and  if  all  the 
acts  done  by  each,  if  done  by  one  man,  would  together  shew  such 
violence,  and  so  long  continued,  that  from  them  you  would  infer  an 
intention  to  kill  the  constable,  it  will  be  murder  in  them  all.  If 
you  would  not  infer  such  purpose,  you  ought  to  find  them  guilty 
only  of  manslaughter.''  (j) 

It  has  been  before  shewn,  that  the  plea  of  provocation  will  not 
avail  in  any  case,  where  it  appears  that  the  provocation  was  sought 
for  and  induced  bj  the  act  of  the  party  in  order  to  afford  him  a 
pretence  for  wreaking  his  malice ;  (k)  ana  that  even  where  there  may 
have  been  previous  straggling  or  blows,  such  plea  cannot  be  ad- 
mitted, where  there  is  evidence  of  express  malice.  (I)  It  has  also 
been  observed,  that  in  every  case  of  homicide  upon  provocation,  how 
great  soever  that  provocation  giay  have  been,  it  there  were  sufficient 
time  for  passion  to  subside,  and  reason  to  interpose,  such  homicide 
will  be  murder;  (m)  and  it  should  always  be  remembered,  that  where 
a  party  relies  upon  the  plea  of  provocation,  it  must  appear,  that  when 
he  did  the  fact,  he  acted  upon  such  provocation,  and  not  upon 
any  old  grudge,  (n) 


SECT.  IL 

Cases  of  Mutual  Combat. 

Instances  of  mutual  combat  in  which,  from  the  deliberate  con-  Manslaughter 
duct  of  the  parties,  from  some  undue  advantage  taken  by  the  party  in  mutual 
killing,  or  from  the  violent  conduct  which  the  party  killing  pursued  00inbat 
in  the  first  instance,  the  conclusion  of  malice  has  been  drawn,  and 
the  killing  has  consequently  amounted  to  murder,  have  been  shewn 
in  the  preceding  Chapter,  (o)    We  have  now  to  consider  those  cases 
where,  upon  words  of  reproach,  or  any  other  sudden  provocation, 
the  parties  come  to  blows,  and  a  combat  ensues,  no  undue  advantage 
being  sought  or  taken  on  either  side :  for  if  death  happen  under 
such  circumstances,  the  offence  of  the  party  killing  will  amount  only 
to  manslaughter,  (p) 

If,  therefore,  upon  a  sudden  quarrel,  the  parties  fight  upon  the  Sadden  quar- 
spot,  or  if  they  presently  fetch  tneir  weapons,  and  go  into  a  field  wl- 
and  fight,  and  one  of  them  be  killed,  it  will  be  but  manslaughter, 
because  it  may  be  presumed  that  the  blood  never  cooled,  (q)     And 

O*)  Macklin'8  case,  2  Lew.  225,  Al-  s.  23,  p.  239.  See  Mason's  case,  ante,  p.  520, 

derson,  B.  et  seq. 

(A)  Ante,  p.  521.  (o)  Ante,  p.  527,  et  teq. 

(/)  Ante,  p.  520  (/>)  Fort.  295. 

(nO  Ante,  p  525.     Fost.  296  ( q)  1  Hate,  453.     1  Hawk.  P.  C.  c.  31, 

(»)  1  Hale,  451.     1  East,  P.  C.  c.  5,  s.  29.    3  Inst.  51. 
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it  must  be  observed,  with  regard  to  sudden  rencounters,  that  when 
they  are  begun,  the  blood,  previously  too  much  heated,  kindles 
afresh  at  every  pass  or  blow;  and  in  the  tumult  of  the  passions,  in 
which  mere  instinct,  self-preservation,  has  no  inconsiderable  share, 
the  voice  of  reason  is  not  heard:  therefore  the  law,  in  conde- 
scension to  the  infirmities  of  flesh  and  blood,  has  extenuated  the 
offence,  (r) 

Waltm'  case.  if  two  draw  their  swords  upon  a  sudden  quarrel,  and  one  kills 
the  other,  it  is  only  manslaughter.  Sir  Charles  Pym  with  one  party, 
and  Mr.  Walters  with  another  party,  dined  at  a  tavern ;  and  on 
coming  out  Sir  Charles  P.  and  Mr.  W.  quarrelled  and  drew  their 
swords,  and  Mr.  W.  ran  Sir  Charles  P.  through  the  body,  and  he 
died.  There  was  no  evidence  of  any  unfair  advantage  taken  by 
Mr.  W. ;  nor  could  the  witnesses  say  more  than  that  they  heard 
them  quarrelling,  saw  their  swords  ctrawn,  and  the  sword  through 
Sir  Charles  P.'s  body ;  and  it  appeared  that  the  parties  did  not  know 
each  other  before.  When  Sir  Charles  P.  fell,  Mr.  W.  took  him  bv 
the  nape  of  the  neck,  dashed  his  head  upon  the  ground,  and  said, 
"  Damn  you,  you  are  dead."  Jenner,  B.,  told  the  jury  that  this  was 
only  manslaughter:  the  jury,  however,  were  disposed  to  find  it 
murder,  because  of  the  dashing  the  head  against  the  ground,  &c : 
but  Altibone,  J.,  repeated  to  tnem  that  it  was  manslaughter  only, 
and  they  found  accordingly,  (*) 

Lord  Byron's         Lord  Byron  and  Mr.  Chaworth  differed  at  a  club  as  to  the  best 

<**>•  means  of  procuring  game.     Mr.  C.  mentioned   Sir  C.  Sedley's 

manors;  Lord  B.  asked  which  they  were;  Mr.  C.  named  Nuttall 
and  another;  Lord  B.  repeated  his  question:  Mr.  C.  said,  "Surely 
you  will  allow  Nuttall  to  be  Sir  C.  Sedley's:  but  if  you  have  any 
thing  more  to  say,  you  will  find  Sir  C.  Sedley  in  Dean-street,  and 
me  m  Berkeley-row."  The  conversation  then  dropped,  and  they 
stayed  together  at  least  half  an  hour ;  and  Lord  B.  during  that  time 
conversed  with  a  gentleman  who  sat  next  him:  Mr.  C.  settled  the 
bill,  but  made  a  mistake  in  marking  the  club  room,  which  might 
arise  from  agitation ;  he  marked  Lord  B.  as  absent,  though  he  was 
there.  Mr.  C.  then  went  out,  and  a  Mr.  Donston  followed  him,  of 
whom  Mr.  C.  asked  if  he  had  been  short  with  Lord  B.  in  what  he 
said  last  to  him ;  to  which  Mr.  Donston  answered  "  No,"  and  was 
returning  into  the  room,  when  he  met  Lord  B.  coming  out  Lord  B. 
said  to  Sir.  C,  "  I  want  to  speak  to  you  ;"  upon  which  they  both 
called  the  waiter,  and  were  shewn  into  a  small  room,  and  the  waiter 
left  a  candle  in  the  room.  Lord  B.  asked  Mr.  C.  if  he  meant  the 
conversation  upon  game  to  Sir  C.  Sedley  or  to  him ;  upon  which 
Mr.  C.  said,  "  if  you  have  any  thing  to  say  we  had  better  shut  the 
door,  or  we  shall  be  heard,"  and  he  shut  the  door.  On  turning  from 
the  door  he  saw  Lord  B.'s  sword  half  drawn,  and  Lord  B.  said, 
« Draw,  draw."  Mr.  C.  drew,  and  thrust  at  Lord  B. ;  and  after 
one  or  two  thrusts,  Mr.  C.  received  a  mortal  wound,  of  which  he  died. 
An  indictment  was  preferred  for  murder;  but  upon  the  trial  the 
peers  (123)  were  unanimous  that  it  was  manslaughter  only,  (t) 

Ayes's  case.  In  a  case  where  there  had  been  mutual  blows,  and  then,  upon 

one  of  the  parties  being  pushed  down  on  the  ground,  the  other 

(r)Fost.  138,296.  (t)  Rex  ©.  Lord  Byron,    11    St   Tr. 

(0  Rex  v.  Walters  and  others,  12  St.       1177. 
Tr.  113. 


chap.  ii.  $2.]  Mutual  Combat.  587 

stamped  upon  his  stomach  and  belly  with  great  force,  and  thereby 
killea  him,  it  was  considered  to  be  -  only  manslaughter.  The  de- 
ceased, who  was  a  French  prisoner,  had  stolen  a  tobacco-box  from 
one  of  a  party  of  French  prisoners  who  were  gambling,  and  was 
chastised  by  some  of  the  party  for  his  conduct,  and  a  clamour  was 
raised  against  him.  As  he  passed  the  prisoner,  who  was  sitting  at  a 
table  and  much  intoxicatea,  the  prisoner  got  up,  and  with  great 
force  pushed  the  deceased  backwards  upon  the  ground.  The  deceased 

§ot  up  again  and  struck  the  prisoner  two  or  three  blows  with  his 
oubled  fist  in  the  face,  and  one  blow  in  the  eye ;  upon  which  the 
prisoner  pushed  the  deceased  backwards  again  m  the  same  manner, 
and  gave  him,  as  he  lay  on  his  back  upon  the  ground,  two  or  three 
stamps  with  great  force  with  his  right  foot  on  the  stomach  and  belly ; 
and  afterwards,  when  the  deceased  arose  on  his  seat  and  was  sitting, 
gave  him  a  strong  kick  in  the  face ;  the  blood  came  out  of  the 
mouth  and  nose  of  the  deceased,  and  he  fell  backwards,  and  died 
on  the  next  day.  The  stamps  upon  the  stomach  and  belly  were  the 
cause  of  his  death.  The  prisoner  was  convicted  of  murder,  on  the 
ground  that  the  violence  which  caused  the  death  was  not  excused 
by  heat  of  blood:  but  the  learned  judge  by  whom  the  prisoner  was 
tried,  thinking  that  the  case  required  further  consideration,  reserved 
it  for  that  purpose,  and  the  judges  were  of  opinion  that  it  was  only 
a  case  of  manslaughter,  (u) 

A.  uses  provoking  language  or  behaviour  towards  B.,  and  B.  First  Mow  im- 
strikes  him,  upon  which  a  combat  ensues,  in  which  A.  is  killed,  this  "a*4®"*1,  M 
is  holden  to  be  manslaughter;  for  it  was  a  sudden  affray,  and  they  2ndcombat  °' 
fought  upon  equal  terms ;  and  in  such  combats,  upon  sudden  quar-  equal 
rels,  it  matters  not  who  gave  the  first  blow,  (v)    But  it  would  be 
otherwise,  if  the  terms  were  not  equal,  and  if  the  party  killing 
sought  or  took  undue  advantage ;  as  if  B.,  in  the  foregoing  case,  had 
drawn  his  sword,  and  made  a  pass  at  A.,  the  sword  of  A.  being  then 
undrawn,  and  thereupon  A.  had  drawn,  and  a  combat  had  ensued, 
in  which  A.  had  been  killed:  for  this  would  have  been  murder, 
inasmuch  as  B.,  by  making  the  pass,  his  adversary's  sword  being 
undrawn,  shewed  that  he  sought  his  blood,  (w)    And  A«'s  endeavour 
to  defend  himself,  which  he  nad  a  right  to  do,  will  not  excuse  B. : 
but  if  B.  had  first  drawn,  and  forborne  till  his  adversary  had  drawn 
too,  it  had  been  no  more  than  manslaughter,  (x) 

And  such  an  indulgence  is  shewn  to  the  frailty  of  human  nature, 
that  where  two  persons,  who  have  formerly  fought  on  malice,  are 
afterwards,  to  all  appearance,  reconciled,  and  fight  again  on  a  fresh 
quarrel,  it  shall  not  be  presumed  that  they  were  moved  by  the  old 
grudge,  unless  it  appear  by  the  whole  circumstances  of  the  case,  (y) 

Though,  from  the  preceding  cases,  it  appears  that  not  only  the  If  the  combat 
occasion  must  be  sudden,  but  that  the  party  assaulted  must  be  put  **  ^^  ** 
upon  an  equal  footing  in  point  of  defence  at  the  onset,  to  save  the  ^ cTa^eadly 
party  making  the  first  assault  and  killing  from  the  guilt  of  murder;  weapon  after- 
yet  if,  on  any  sudden  quarrel,  blows  pass  without  any  intention  to  wt™  *ai  not 
kill  or  injure  another  materially,  and  in  the  course  of  the  scuffle,  offa^  more 

(«)  Rex  v.  Ayes,  East,  T.  1810,  MS.  {x)  1  Hawk.  P.  C.  c.  31,  s.  28.    Fort. 

Baylcy,  J.,  and  Rush.  &  Ry.  166.  295. 

(v)  Fost.  295.     1  Hale,  456.  (v)  1  Hawk.  P.  C.  c.  31,  8.  30.  1  Hale, 

(w)  I  Hawk.  P.  C.  c.  31,  s.  27.  Fost.  452. 
295.    And  sec  ante,  p.  531* 
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than  man-         after  the  parties  are  heated  by  the  contest,  one  kill  the  other  with  a 

slaughter.         deadly  weapon,  it  will  only  amount  to  manslaughter,  (z)    But  we 

have  seen  that  the  conclusion  would  be  different  if  there  were  any 
previous  intention  or  preparation  to  use  such  a  weapon  in  the  course 
of  the  affray,  (a) 

Taylor's  case.  John  Taylor,  a  Scotch  soldier,  and  two  other  Scotchmen,  were 
drinking  together  in  an  alehouse,  when  some  servants  to  the  owner 
of  the  house,  who  were  also  drinking  in  another  box,  abused  the 
Scotch  nation,  and  used  several  provoking  expressions  towards 
Taylor  and  his  company,  on  which  Taylor  struck  one  of  the  servants 
with  a  small  rattan  cane,  not  bigger  than  a  man's  little  finger,  and 
another  of  the  Scotchmen  struck  tie  same  servant  with  his  fist:  the 
servant  who  was  struck  went  out  of  the  room  into  the  yard,  to  fetch 
his  fellow-servants  to  turn  Taylor  and  his  company  out  of  the  room; 
and,  in  the  mean  time,  an  altercation  ensued  between  Taylor  and 
the  deceased,  who  was  the  owner  of  the  house,  but  not  the  occupier, 
and  who  had  come  into  the  room  after  the  servant  went  into  the  yard. 
He  insisted  that  Taylor  should  pay  for  his  liquor,  and  go  out  of  the 
house ;  and  Taylor,  after  some  further  altercation,  was  going  away, 
when  the  deceased  laid  hold  of  him  by  the  collar,  and  said,  "  he 
should  not  go  away  till  he  had  paid  for  the  liquor ;"  and  then  threw 
him  down  against  a  settle.  Taylor  then  paid  for  die  liquor;  where- 
upon the  deceased  laid  hold  of  him  again  by  the  collar,  and  shoved 
him  out  of  the  room  into  the  passage :  and  Taylor  then  said,  "  that 
he  did  not  mind  killing  an  Englishman  more  than  eating  a  mess  of 
crowdy."  The  servant,  who  had  been  originally  struck  with  the 
cane,  then  came  and  assisted  the  deceased,  who  had  hold  of  Taylor's 
collar ;  and  together  they  violently  pushed  him  out  of  the  door  of 
the  alehouse :  whereupon  Taylor  instantly  turned  round,  drew  his 
sword,  and  gave  the  deceased  the  mortal  wound  This  was  adjudged 
manslaughter,  (4) 

Snow's  case.  In  another  case  of  a  similar  kind,  where  the  jury  had  found  the 

prisoner  guilty  of  murder,  the  following  facts  were  stated  for  the 
opinion  of  the  judges.  The  prisoner,  whose  name  was  William  Snow, 
and  who  was  a  shoemaker,  lived  in  the  same  neighbourhood  as  the 
deceased,  and  at  no  great  distance  from  him.  On  the  afternoon  of 
the  day  mentioned  in  the  indictment,  the  prisoner,  very  much  in- 
toxicated by  liquor,  passed  accidentally  by  the  house  of  the  deceased's 
mother,  while  the  deceased  was  thatching  an  adjacent  barn.  They 
entered  into  conversation :  but  on  the  prisoner's  abusing  the  mother 
and  sister  of  the  deceased,  very  high  words  arose  on  both  sides,  and 
they  placed  themselves  in  a  posture  to  fight  The  mother  of  the 
deceased,  hearing  them  quarrel,  came  out  of  her  house,  threw  water 
over  the  prisoner,  hit  him  in  the  face  with  her  hand,  and  prevented 
them  from  boxing.  The  prisoner  went  into  his  own  house;  and  in 
a  few  minutes  came  out  again,  and  sat  himself  down  upon  a  bench 
before  his  garden  gate,  at  a  small  distance  from  the  door  of  his  house, 
with  a  shoemaker's  knife  in  his  hand,  with  which  he  was  cutting  the 
heel  of  a  shoe.  The  deceased  having  finished  his  thatching,  was 
returning,  in  his  way  home,  by  the  prisoner's  house :  and  on  passing 
the  prisoner,  as  he  sat  on  the  bench,  the  deceased  called  out  to  him, 

(*)  1  East,  P.  C.  c.  5,  s.  26,  p.  243.  (b)  Rex  r.  Taylor,  5  Burr.  2793.     1 

{a)  Ante,  p.  531.  ,  Hawk.  1\  C.  c  31,  s.  39. 
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"  Are  not  you  an  aggravating  rascal  T9  The  prisoner  replied,  u  What 
will  you  be,  when  you  are  got  from  your  master's  feet?*  On  which 
the  deceased  seized  the  prisoner  by  the  collar,  and  dragging  him  off 
the  bench,  they  both  rolled  down  into  the  cartway.  While  they  were 
struggling  and  fighting,  the  prisoner  underneath,  and  the  deceased 
upon  him,  the  deceased  cried  out,  "  You  rogue,  what  do  you  do 
with  that  knife  in  your  hand?9'  and  made  an  attempt  to  secure  it; 
but  the  prisoner  kept  striking  about  with  one  hand,  and  held  the 
deceased  so  hard  with  the  other  hand,  that  the  deceased  could  not 
disengage  himself  He  made,  however,  a  vigorous  effort,  and  by 
that  means  drew  the  prisoner  from  the  ground;  and  during  this 
struggle  the  prisoner  save  a  blow,  on  which  the  deceased  imme- 
diately exclaimed,  "  The  rogue  has  stabbed  me  to  the  heart ;  I  am 
a  dead  man ;"  and  expired.  Upon  inspection,  it  appeared  that  he 
had  received  three  wounds,  one  very  small  on  the  right  breast; 
another  on  the  left  thigh,  two  inches  deep,  and  half  an  inch  wide ; 
and  the  mortal  wound  on  the  left  breast  After  great  argument 
and  consideration,  the  judges  determined  that  the  offence  was  only 
manslaughter,  (c) 

It  appears  that  the  judges  thought  in  this  case,  that  there  was  not 
sufficient  evidence  that  the  prisoner  lay  in  wait  for  the  deceased,  with 
a  malicious  design  to  provoke  him,  and  under  that  colour,  to  revenge 
his  former  quarrel,  by  stabbing  him,  which  would  have  made  it 
murder.  On  the  contrary,  he  had  composed  himself  to  work  at  his 
own  door,  in  a  summer's  evening;  ana  when  the  deceased  passed 
by,  neither  provoked  him  by  word  or  gesture.  The  deceased  began 
first  by  ill  language,  and  afterwards  by  collaring  and  dragging  him 
from  his  seat,  and  rolling  him  in  the  road.  The  knife  was  used 
openly  before  the  deceased  came  by,  and  not  concealed  from  the 
bystanders :  though  the  deceased  in  his  passion  did  not  perceive  it 
till  they  were  both  down.  And  though  the  prisoner  was  not  jus- 
tifiable in  using  such  a  weapon  on  such  an  occasion,  yet  it  being 
already  in  his  hand,  and  tne  attack  upon  him  very  violent  and 
sudden,  the  judges  thought  that  the  offence  only  amounted  to  man- 
slaughter ;  and  the  prisoner  was  recommended  for  a  pardon,  (d  ) 

Upon  an  indictment  for  maliciously  cutting,  it  appeared  that  the  KessaTs  case. 
prisoner  and  the  prosecutor,  both  being  intoxicated,  a  quarrel  ensued ; 
the  prosecutor  struck  the  first  blow,  and  they  fought  for  a  few  minutes, 
when  the  prisoner  ran  back  a  short  distance,  and  the  prosecutor 
pursued,  and  overtook  him,  on  which  the  prisoner,  who  nad  taken 
out  his  knife  in  his  retreat,  gave  the  prosecutor  a  cut  across  the 
abdomen.  Park,  J.  A.  J.,  "  The  question  I  shall  leave  to  the  jury 
is  this,  whether  the  prisoner  ran  back  with  a  malicious  intention  of 
getting  out  his  knife  to  inflict  an  injury  on  the  prosecutor,  and  so 
to  gain  an  advantage  in  the  conflict  ?  for  if  he  did,  notwithstanding 
the  previous  fighting  between  them  on  equal  terms,  and  the  pro- 
secutor having  struck  the  first  blow,  I  am  of  opinion  that  if  death 
had  ensued,  the  crime  would  have  been  murder :  or  whether  the 
prisoner,  bond  fide,  ran  away  from  the  prosecutor  with  intention  to 
escape  from  an  adversary  of  superior  strength,  but  finding  himself 
pursued,  drew  his  knife  to  defend  himself?  as  in  this  latter  case,  if 

(c)  Rex  v.  Snow,  1  Leach,  151. 

{d)\  East,  P.  C.  e.  6,  a.  26,  p.  245,  who  cites  Sergeant  Foster's  MS. 
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the  prosecutor  had  been  killed,  the  crime  would  have  been  man- 
slaughter only."  (e) 

It  is  said,  that  he  shall  be  adjudged  guilty  of  manslaughter,  who, 
seeing  two  persons  fighting  together  on  a  private  quarrel,  whether 
sudden  or  malicious,  takes  part  with  one  of  them,  and  kills  the 
other.  (/)  And  it  seems  clear  that  if  a  master,  maliciously  intending 
to  kill  another,  take  his  servants  with  him  without  acquainting  them 
with  his  purpose,  and  meet  his  adversary,  and  fight  with  him,  and 
the  servants,  seeing  their  master  engaged,  take  part  with  him,  and 
kill  the  other,  they  would  be  guilty  of  manslaughter  only,  but  the 
master  of  murder,  (g)  From  this  it  follows,  a  fortiori,  that  if  a  man- 
servant or  friend,  or  even  a  stranger,  coming  suddenly,  and  seeing 
him  fighting  with  another  man,  side  with  him,  and  kill  the  other 
man,  or  seeing  his  sword  broken  send  him  another,  wherewith  he 
kills  the  other  man,  such  servant,  friend,  or  stranger,  will  be  only 
guilty  of  manslaughter.  (A)  But  this  supposes  that  the  person  in- 
terfering does  not  know  that  the  fighting  is  upon  malice ;  for  though 
if  A.  and  B.  fight  upon  malice,  and  C,  the  friend  or  servant  of  A., 
not  being  acquainted  therewith,  come  in  and  take  part  against  R, 
and  kill  mm,  this  (though  murder  in  A.)  is  only  manslaughter  in  C. : 
yet  it  would  be  otherwise,  if  C.  had  known  that  the  fighting  was 
upon  malice,  for  then  it  would  be  murder  in  both.  If  A.,  having 
been  assaulted,  retreats  as  far  as  he  can,  and  then  his  servant  kills 
the  assailant,  it  will  be  only  homicide  se  defendendo:  but  if  the 
servant  had  killed  him  before  the  master  had  retreated  as  far  as  he 
could,  it  would  have  been  manslaughter  in  the  servant.  And  the 
law  is  the  same  in  the  case  of  the  master  killing  the  other  in  defence 
of  the  servant,  (i) 

If  two  persons  be  fighting,  and  another  interfere  with  intent  to 
part  them,  but  do  not  signify  such  intent,  and  he  be  killed  by  one 
of  the  combatants,  this  is  but  manslaughter,  (k)  And  if  a  third 
person  should  take  up  the  cause  of  one  who  has  been  worsted  in 
mutual  combat,  and  should  attack  the  conqueror,  and  be  killed  by 
him,  the  killing  would,  it  seems,  be  manslaughter.  A.  and  B.  were 
walking  together  in .  Fleet-street,  and  B.  gave  some  provoking  lan- 
guage to  A.,  who,  thereupon,  gave  B.  a  box  on  the  ear,  upon  which 
they  closed,  and  B.  was  thrown  down,  and  his  arm  broken.  Pre- 
sently B.  ran  to  his  brother's  house,  which  was  hard  by;  and  C,  his 
brother,  taking  the  alarm,  came  out  with  his  sword  drawn,  and  made 
towards  A.,  wno  retreated  ten  or  twelve  yards ;  and  C.  pursuing 
him,  A.  drew  his  sword,  made  a  pass  at  C,  and  killed  him.  A.  being 
indicted  for  murder,  the  Court  directed  the  jury  to  find  it  man- 
slaughter, not  murder,  because  it  was  upon  a  sudden  falling  out,  not 
se  defendendo,  partly  because  A.  made  the  first  breach  of  the  peace 
by  striking  B. ;  and  partly  because,  unless  he  had  fled  as  far  as 
might  be,  it  could  not  be  said  to  be  in  his  own  defence ;  and  it  ap~ 


(e)  Rex  o.  Kessal,  1  C.  &  P.  437.  Rex 
v,  Taylor,  suprat  note  (6),  and  Rex  v. 
Snow,  supra,  note  (c),  had  been  cited  for 
the  prisoner. 

(  f)  1  Hawk.  P.  C.  c.  31,  s.  35. 

(g)  1  Hawk.  P.  C.  c.  31,  s.  55.  1 
Hale,  438.  Plow.  Com.  100  b.  Rex  v. 
Salisbury. 

(A)  1  Hawk.  P.  C.  c.  31,  s.  56.  1  East, 


P.  C.  c  5,  s.  58,  p.  290. 

(i)  1  East,  P.  C.  c.  5,  s.  58,  p.  292. 
and  the  authorities  there  cited.  1  Hale, 
484.  So  Tremain  says,  that  a  servant  may 
kill  a  man  to  save  the  life  of  hu  master,  rf 
he  cannot  otherwise  escape.  21  H.  7, 
c.  39.    Plowd.  Com.  100.   I  MS.  Sum. 

(A)  1  East,  P.  C.  c    5,  s.  59,  p.  292. 
Kel.  66. 
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peared  plainly  upon  the  evidence*  that  he  might  have  retreated  out 
of  danger,  and  that  his  stepping  back  was  rather  to  have  an  oppor- 
tunity to  draw  his  sword,  and  with  more  advantage  to  come  upon 
C,  than  to  avoid  him ;  and  accordingly,  at  last,  it  was  found  man- 
slaughter. (/) 

Where,  upon  an  indictment  for  wounding  under  the  9  Geo.  4, 
c  31,  it  appeared  that  the  prisoner  and  the  prosecutor's  brother 
were  fighting,  and  the  prosecutor  laid  hold  of  the  prisoner  in  order 
to  prevent  him  from  beating  his  brother,  and  held  him  down  on  a 
locker,  but  did  not  strike  him,  and  the  prisoner  then  stabbed  him ; 
the  jury  were  directed  that  if  they  were  of  opinion  that  the  prose- 
cutor did  nothing  more  than  was  necessary  to  prevent  the  prisoner 
from  beating  his  brother,  the  crime,  if  death  had  ensued,  would  have 
been  murder ;  but  if  they  thought  that  the  prosecutor  did  more  than 
was  necessary  to  prevent  the  prisoner  from  beating  the  brother,  or 
that  he  struck  any  blows,  then  it  would  have  been  manslaughter.(m) 

A  party  of  men  were  playing  at  bowls,  when  two  of  them  fell 
out  and  quarrelled;  and  a  third  man  who  had  not  any  quarrel,  in 
revenge  of  his  friend,  struck  the  other  with  a  bowl,  of  wnich  blow 
he  died ;  and  this  was  held  manslaughter,  because  it  happened  upon 
a  sudden  motion  in  revenge  of  his  mend,  (n)  But  it  must  be  in* 
tended  that  the  two  men  who  fell  out  were  actually  fighting  to- 
gether at  the  time ;  for  if  words  only  had  passed  between  them,  it 
would  have  been  murder ;  nothing  but  an  open  affray  or  striving 
being  such  a  provocation  to  one  person  to  meddle  with  an  injury 
done  to  another  as  will  lessen  the  offence  to  manslaughter,  if  a  man 
be  killed  by  the  person  so  meddling,  (o) 

Though  Lord  Hale  and  others  appear  sometimes  to  intimate 
a  distinction  between  the  interference  of  servants  and  friends,  and 
that  of  a  mere  stranger,  yet  the  limits  between  them  do  not  ap- 
pear to  be  any  where  actually  defined.  And  it  has  been  observed, 
that  the  nearer  or  more  remote  connexion  of  the  parties  with  each 
other  seems  to  be  more  a  matter  of  observation  to  the  jury  as  to 
the  probable  force  of  the  provocation,  and  the  motive  which  induced 
the  interference,  than  as  furnishing  any  precise  rule  of  law  grounded 
on  such  a  distinction,  (p) 

As  a  blow  aimed  with  malice  at  one  individual,  and  by  mistake  Blow  intended 
or  accident  falling  upon  another  and  killing  him,  will  amount  to  for  one  indi- 
murder ;  (q)  so  if  a  blow  intended  against  A.  and  lighting  on  B.  1^^^IBg 
arose  from  such  a  sudden  transport  of  passion  as,  in  case  A.  had 
died  by  it,  would  have  reduced  the  offence  to  manslaughter,  the 
fact  will  admit  of  the  same   alleviation,  if  it  should  happen  to 
kill  B.  (r) 

A  widow,  finding  that  one  of  her  sons  had  not  prepared  her 
dinner  as  she  had  directed  him  to  do,  began  to  scold  him,  upon 
which  he  made  her  some  very  impertinent  answers,  which  put  her 
in  a  passion,  and  she  took  up  a  small  piece  of  iron  used  as  a  poker, 
intending  to  frighten  him,  and  seeing  she  was  very  angry  he  ran 

(0  l  Hale,  482,  483.    A  case  at  New-  Rex  v.  Huggett,  Kel.  59,  and  1  East,  P.  C. 

gate,  1671.  c.  5,  s.  89,  p.  328, 329. 

(»)  Rex  v.  Bourne,  5  C.  &  P.   120,  (  p)  1  East,  P.  C.  c.  5,  s.  58,  p.  292. 

Parke,  J.  J.  (9)  Ante,  p.  539. 

(n)  12  Rep.  87.  (r)  Fost  262. 

{o)  See  the  opinion  of  the  Judges  in 
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towards  the  door  of  the  room,  when  she  threw  the  poker  at  him,  and 
it  happened  that  the  deceased  was  just  coming  in  at  the  moment, 
and  the  iron  struck  him  on  the  head,  and  caused  his  death ;  Park, 
J.  A.  J.,  to  the  jury  "  No  doubt  this  poor  woman  had  no  more 
intention  of  injuring  this  particular  child  than  I  have,  but  that  makes 
no  difference  in  law.  Ii  a  blow  is  aimed  at  an  individual  unlaw- 
fully— and  this  was  undoubtedly  unlawful,  as  an  improper  mode  of 
correction — and  strikes  another  and  kills  him,  it  is  manslaughter, 
and  there  is  no  doubt,  if  the  child  at  whom  the  blow  was  aimed  had 
been  struck,  and  died,  it  would  have  been  manslaughter,  and  so  it  is 
under  the  present  circumstances."  (*) 
Browns  ease.         A  quarrel  arose  between  some  soldiers  and  a  number  of  keelmen 

at  Sandgate ;  and,  a  violent  affray  ensuing,  one  of  the  soldiers  was 
stripped,  and  a  party  of  five  or  six  came  up  and  beat  him  cruelly. 
A  woman  called  out  from  a  window,  "  You  rogues,  you  will  murder 
the  man  P  The  prisoner,  who  was  a  soldier,  had  before  driven 
part  of  the  mob  down  the  street  with  his  sword  in  the  scabbard ; 
and  on  his  return,  seeing  his  comrade  thus  used,  drew  his  sword, 
and  bid  the  mob  stand  clear,  saying,  he  would  sweep  the  street ; 
and,  on  their  pressing  on  him,  he  struck  at  them  with  the  flat  side 
of  the  sword  several  times ;  upon  which  they  fled,  and  he  pursued 
them,  The  soldier  who  was  stripped  got  up,  and  ran  into  a  pas- 
sage to  save  himself  The  prisoner  returned,  and  asked  if  they 
had  murdered  his  comrade;  and  the  people  came  back,  and  as- 
saulted him  several  times,  and  then  ran  from  him.  He  some- 
times brandished  his  sword ;  and  then  struck  fire  with  the  blade  of 
it  upon  the  stones  of  the  street,  calling  out  to  the  people  to  keep 
off.  At  this  time  the  deceased,  who  had  a  blue  jacket  on,  and  might 
be  mistaken  for  a  keelman,  was  going  along  about  five  yards  from 
the  soldier;  but,  before  he  passed,  the  soldier  went  to  him,  and 
struck  him  on  the  head  with  his  sword,  of  which  blow  he  almost 
immediately  expired.  It  was  the  opinion  of  two  witnesses  that,  if 
the  soldier  nad  not  drawn  his  sword,  they  would  both  of  them  have 
been  murdered.  The  judges  were  clearly  of  opinion  that  this  was 
only  manslaughter,  (t) 


SECT.  in. 

Cases  of  Resistance  to  Officers  of  Justice  ;  to  Persons  acting  in  their 
Aid;  and  to  Private  Persons  lawfully  interfering  to  apprehend 
Felons,  or  to  prevent  a  Breach  of  the  Peace. 

It  has  been  before  mentioned  as  a  general  rule,  that  where  per- 
sons having  authority  to  arrest  or  imprison,  and  using  the  proper 
means  for  that  purpose,  are  resisted  in  so  doing,  and  killed,  it  will 
be  murder  in  all  who  take  part  in  such  resistance,  (u)  But  this  pro- 
tection of  the  law  is  extended  only  to  persons  who  have  proper 

(«)  Rex  v.  Conner,  7  C.  &  P.   438,      P.  C.  c  6,  s.  27,  p.  246,  246. 
Park,  J.  A.  J.,  and  Gaselee,  J.  («)  Ante*  p.  532. 

(0  Brown's  caw,  1  Leacb,  148.    1  East, 
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authority,  and  who  use  that  authority  in  a  proper  manner ;  (v)  where- 
fore questions  of  nicety  and  difficulty  have  frequently  arisen  upon 
the  points  of  authority,  legality  of  process,  notice,  and  regularity  of 
proceeding ;  and  as  the  consequence  of  defects  in  any  of  these  parti- 
culars is  in  general  that  the  offence  of  killing  the  person  resisted  is 
extenuated  to  manslaughter,  it  will  be  proper  in  this  place  to  con* 
sider  some  of  those  questions  which  have  met  with  judicial  decision. 

A  special  constable,  duly  appointed  under  the  1  &  2  Wm.  4,  a  41,  Special 
remains  a  constable  until  his  services  are  either  determined  or  sus-  constables, 
pended  under  sec.  9.  Upon  an  indictment  for  the  murder  of  J. 
Nutt,  it  appeared  that  Nutt  was  appointed  on  the  9th  of  February, 
1832,  by  two  justices,  in  writing,  and  under  their  hands,  "  to  act  as 
a  special  constable  for  the  parish  of  St.  George,  until  he  received 
notice  that  his  service  is  suspended  or  determined."  Nutt  was  killed 
in  conveying  a  prisoner  to  tne  station-house  on  the  16th  of  August, 
1840 ;  it  was  objected  that  Nutt  did  not  continue  a  special  constable 
till  that  time ;  but  it  was  held  that  the  appointment  was  indefinite  in 
point  of  time,  and  remained  valid  and  in  force  till  it  was  either  sus- 
pended or  determined  under  sec.  9,  and  as  Nutt's  appointment  was 
not  shown  to  have  been  determined,  he  continued  to  be  a  special 
constable  under  the  act  on  the  16th  of  August,  1840,  and  had  then, 
under  sec  5,  all  the  ordinary  powers  of  a  common  constable,  (w) 

The  authority  to  arrest  and  imprison  is  greater  in  cases  of  felony  Authority  of 
than  in  matters  of  mere  misdemeanor;  and  least  of  all  in  civil  suits.  °^en  m& 

If  a  felony  be  committed,  and  the  felon  fly  from  justice,  or  a  rest  and  inu 
dangerous  wound  be  given,  it  is  the  duty  of  every  man  to  use  his  prison  in  cases 
best  endeavours  to  prevent  an  escape;  and  in  such  cases,  if  fresh  °ffelony- 
suit  be  made,  and  d  fortiori,  if  hue  and  cry  be  levied,-  all  who  join 
in  aid  of  those,  who  began  the  pursuit,  will  be  under  the  same 
protection  of  the  law ;  and  the  same  rule  holds,  if  a  felon,  after 
arrest,  break  away  as  he  is  being  carried  to  gaol,  and  his  pur- 
suers cannot  retake  him  without  killing  him.  (x)  Thus,  wnere 
upon  a  robbery  committed  by  several,  the  party  robbed  raised  hue 
and  cry,  and  the  country  pursued  die  roDbers,  and  one  of  the 
pursuers  was  killed  by  one  of  the  robbers,  it  was  held  that  this 
was  murder,  because  the  country,  upon  hue  and  cry  levied,  are 
authorized  by  law  to  pursue  and  apprehend  the  malefactors ;  and 
that,  although  there  were  no  warrant  of  a  justice  of  the  peace,  to 
raise  hue  and  cry,  nor  any  constable  in  the  pursuit,  yet  the  hue 
and  cry  was  a  good  warrant  in  law  for  the  pursuers  to  apprehend 
the  felons ;  and  that,  therefore,  the  killing  of  any  of  the  pursuers 
was  murder,  (y) 

But  where  private  persons  use  their  endeavours  to  bring  felons  to  Authority  of 
justice,  some  cautions  ought  to  be  observed.     In  the  first  place,  it  J^JJ^&J?11- 
should  be  ascertained  that  a  felony  has  actually  been  committed,  or  m  cases  of 
that  an  actual  attempt  to  commit  a  felony  is  being  made  by  the  party  felony. 
arrested :  for  if  that  be  not  the  case,  no  suspicion,  however  well  £  k1J^im,gt 
grounded,  will  bring  the  person  so  interposing  within  the  protection,  committed,  an* 
which  the  law  extends  to  persons  acting  with  proper  authority,  (*) 

(v)  Fort.  319.  (y)  Jackson's  case,  I  Hale,  464,  ante,  p. 

(»)  Reg.  9.  Porter,  9  C.  &  P.  778,  636. 

Coleridge,  J.  (z)  2  Inst.  52,  172,  Fost  318.    Samuel 

(*)  1  Hale,  489,  490.    I  Hawk.  P.  C.  v.  Payne,  Dougl.  359.    And  in  Goxe  v. 

e.  28,  a.   11.    Fost.  309.    1  East,  P.  C.  Win-all,  Cro.  Jac.  193,  it  wagholden,  that, 
c.  5,  s.  67,  p.  298. 
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by  tbe  party  If  it  is  clear  that  a  felony  has  been  committed,  the  next  consideration 
apprehended.  wjH  be,  whether  it  was  committed  by  the  person  intended  to  be  pur- 
sued or  arrested ;  for,  supposing  a  felony  to  have  been  actually  com- 
mitted, but  not  by  die  person  arrested  or  pursued  upon  suspicion, 
this  suspicion,  though  probably  well  founded,  will  not  bring  the  per- 
son endeavouring  to  arrest  or  imprison  within  the  protection  of  the 
law,  so  far  as  to  excuse  him  from  the  guilt  of  manslaughter,  if  he 
should  kill ;  or,  on  the  other  hand,  to  make  the  killing  of  him  amount 
to  murder.  It  seems  that,  in  either  case,  it  would  only  be  man- 
slaughter ;  the  one  not  having  used  due  diligence  to  be  apprized  of 
the  truth  of  the  fact,  the  other  not  having  submitted  ana  rendered 
himself  to  justice,  (a) 

Upon  an  indictment  for  wounding  it  appeared  that  the  prisoner 
had  asked  leave  to  take  a  basket  of  ashes  from  the  prosecutor's  ash- 
pit, which  he  was  permitted  to  do ;  as  he  was  carrying  away  the 
ashes  the  prosecutor  s  apprentice  saw  the  spout  of  a  new  tear-kettle, 
which  had  stood  on  a  shelf  near  the  ash-pit,  among  the  ashes,  and 
having  given  the  alarm,  the  prosecutor  seized  the  prisoner  to  detain 
him  while  a  constable  was  sent  for ;  the  prisoner  resisted,  and  in  the 
struggle  both  fell,  and  the  prisoner  cut  the  prosecutor  with  a  knife : 
a  rattle  of  copper  had  been  heard  while  the  prisoner  was  at  the 
ash-pit :  it  was  objected  that  the  prosecutor  had  no  right  to  detain 
the  prisoner.  Alderson,  B.,  "  That  will  depend  on  whether  the  juiy 
are  satisfied  that  the  prisoner  had  in  fact  stolen  the  tea-kettle,  fr  he 
had  stolen  the  tea-kettle,  the  prosecutor  had  a  right  to  detain  him, 
and  this  wounding  will  be  felony."  (b) 
Or  attempts  to  In  a  late  case,  where  Headley,  being  called  up  in  the  night  by 
commit  felony.  one  0f  hjg  servants,  found  that  his  stable  had  been  attempted,  and 
the  door  cut  in  such  a  manner  that  the  bolt  was  exposed,  and 
found  the  prisoner  and  another  person  concealed  in  the  yard ;  and 
a  steel  instrument  was  also  found,  by  which  the  door  of  the  stable 
appeared  to  have  been  cut,  and  some  house-breaking  instruments 
were  also  found  near    the  spot  where  the  prisoner  and  his  com- 

E anion  were  concealed,  and  under  these  circumstances  they  had 
een  apprehended  and  detained  by  Headley  and  his  servant,  and 
during  such  detention,  and  in  the  course  of  the  same  night,  the 
prisoner  had  cut  Headley's  servant  with  a  knife,  a  point  was  made 
that  such  cutting  was  not  within  the  43  Geo.  3,  c  58,  on  the  ground 
that  the  prisoner  was  not  lawfully  in  custody,  there  being  no  warrant, 
and  an  attempt  to  commit  a  felony  being  only  a  misdemeanor.  But 
the  judges  held  that  the  prisoner  being  detected  in  the  night  attempt- 
ing to  commit  a  felony,  might  be  lawfully  detained  without  a  warrant* 
until  he  could  be  carried  before  a  magistrate,  (c) 
Distinctions  These  distinctions  between  officers  and  private  persons  proceed 

between  the  Upon  the  principle  of  discouraging  persons  from  proceeding  to 
officers  and  extremities  upon  their  own  private  suspicion  or  authority.  And 
private  per-       upon  this  principle,  it  appears  to  have  been  considered,  that  a  private 

without  a  fact,  suspicion  is  no  cause  of  chap.  z.     See  Rex  o.  Howarth.  R.  &  M. 

arrest ;  and  8  Ed.  4,   3.    6  Hen.  7,  5.  C.  C.  R.  207,  pott,  p.  608  particularly.  In 

7  Hen,  4,  35,  are  cited.  Ex  parte  Krans,  1  B.  &  C.  261,  Abbott, 

(a)  1  Hale,  490.    Fost.  318.  C.  J.,  said,  "  it  is  lawful  for  any  person  to 

(b)  Reg.  v.  Price,  8   C.    &    P.  282,  take  into  custody  a   man  charged    with 
Alderson,  B.  felony,  and  keep  him  until  he  can  be  taken 

Jc)  Reic.  Hunt,  East.  T.  1825.  Ry.  before  a  magistrate." 

Mood.  Cr.  C.  93,  pat,  Book  III, 
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person  is  not  bound  to  arrest  any  one  standing  indicted  for  felony, 
against  whom  no  warrant  can  be  produced  at  the  time ;  and,  there- 
fore, the  law  does  not  hold  out  the  same  indemnity  to  such  person, 
as  it  does  to  constables  and  other  peace  officers,  who  are  ex  officio, 
not  merely  permitted,  but  enjoined  by  law,  to  arrest  the  parties,  as 
well  on  probable  suspicion  of  felony,  as  in  case  of  felony  actually 
committed ;  and  who  may  therefore  well  arrest  upon  the  finding  of 
the  fact  by  the  grand  inquest  on  oath,  which  is  suspicion  grounded 
on  high  authority,  {d)  In  this  case,  however,  it  might  perhaps  be 
well  contended,  that  a  person  arresting  another  with  the  knowledge 
of  the  indictment  having  been  found,  cannot  be  properly  considered 
as  acting  upon  his  own  private  suspicion  or  authority ;  and  ought, 
therefore,  to  have  the  same  protection  as  the  officers  of  justice.  And 
it  seems  agreed,  that  the  indictment  found  is  a  good  cause  of  arrest 
by  private  persons,  if  it  may  be  made  without  the  death  of  the 
felon :  (e)  but  it  is  said,  that,  if  he  be  killed,  their  justification  must 
depend  upon  the  fact  of  the  party's  guilt,  which  it  will  be  incumbent 
on  them  to  make  out;  otherwise,  they  will  be  guilty  of  man- 
slaughter. (/) 

Even  in  the  case  of  a  constable,  it  was  formerly  supposed  to  be  A  constable 
necessary,  that  there  should  have  been  a  felony  committed  in  feet,  mav  ""^i011 
which  the  constable  must  have  ascertained  at  his  peril ;  but  it  has  suspicion  of 
since  been  determined,  that  a  peace  officer  may  justify  an  arrest  on  felony  without 
a  charge  of  felony,  on   reasonable  cause  of  suspicion,  without  a  *WWTant- 
warrant ;  although  it  should  afterwards  appear  that  no  felony  had 
been  committed,  (a)    And  where    a  private    person    suspecting 
another  of  felony,  has  laid  his  grounds  of  suspicion  before  a  con-' 
stable,  and  required  his  assistance  to  take  him,  the  constable  may 
justify  killing  the  party,  if  he  fly,  and  cannot  otherwise  be  taken, 
though   in  truth  he  were  innocent     But  in  such  case,  where  no 
hue  and  cry  is  levied,  the  party  suspecting  ought  to  be  present,  as 
the  justification  must  be  that  the  constable  did  aid  him  in  taking 
the  party  suspected;  and  the  constable  ought  to  be  informed  of 
the  grounds  of  suspicion,  that  he  may  judge  of  the  reasonableness 
of  it  (A)     "  There  is  this  distinction  between  a  private  individual 
and  a  constable  ;  in  order  to  justify  the  former  in  causing  the  impri- 
sonment of  a  person,  he  must  not  only  make  out  a  reasonable  ground 
of  suspicion,  but  he  must  prove  that  a  felony  has  actually  been  com- 
mitted ;  whereas  a  constable,  having  reasonable  grouna  to  suspect 
that  a  felony  has  been  committed,  is  authorized  to  detain  the  party 
suspected  until  inquiry  can  be  made  by  the  proper  authorities,   (i) 

A  magistrate  has  no  authority  to  detain  a  person  known  to  him  a  magistrate 
till  some  other  person  makes  a  charge  against  him ,  before  he  de-  hasnoautho- 

(<*)  2  Hale,  84,  85,  87,  91,  93tsedvide,  P.  C.  c.  5,  s.  68,  p.  301,  wnere  it  is  said, 
1  Hale,  489,  490.  Hawkins,  in  alluding  that  if  the  fact  of  the  guilt  of  the  party  be 
to  the  power  of  arrest  by  officers  in  this  necessary  for  their  complete  justification,  it- 
case,  gives  as  a  reason  that  there  is  a  is  conceived,  that  the  bill  of  indictment 
charge  against  the  party  on  record.  I  found  by  the  grand  jury  would,  for  that 
Hawk.  P.  C.  c  28,  s.  12.  But  upon  this,  purpose,  be  primd  facie  evidence  of  the 
it  is  remarked,  that  it  does  not  readily  fact.  Certainly  not.  C.  S.  G.  See  Rex  c. 
occur  why  officers  only  can  take  notice  of  Turner,  R.  &  M.  C.  G.  R.  347,  ante,  p.  43. 
the  charge  on  record,  I  East,  P.  C.  c.  5,  (g)  Samuel  v.  Payne,  Dougl.  359. 
s.  68,  p.  300.  (A)  2  Hale,  79,  80,  91,  92,  93.     3  Inst. 

(e)  Dalt.  c.  170.  s.  5.     I  East,  P.  C.  221.    1  East,  P.  C,  c.  5,  s.  69,  p.  301. 
c  5,  s.  68,  p.  301.  (i)  Per  Lord  Tenterden,  C.  J.    Beck- 

(/)  2  Hale,  83,  92 ;  and  Bee  1   East,  with  v.  Philby,  6  B.  6c  C.  638. 

Q  Q2 
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rity  to  detain  tains  a  person  known  he  ought  to  have  a  charge  actually  made. 
a  oenon  known  Upon  an  indictment  for  false  imprisonment  and  assaulting  one  Smyth, 
o^fco£m«uior  lt  aPPeared  that  Smyth  went  to  a  police  office,  where  two  magis- 
ii  made  against  trates  were  sitting,  to  make  a  complaint,  which  was  dismissed,  and 
Un.  he  was  retiring,  when  one  of  the  magistrates  said,  "  Stop  him,  shut 

the  door,  don't  let  that  man  escape.  Where  is  the  person  that  has 
got  the  information  to  lay  against  him  for  tampering  with  the  due 
course  of  justice  ?"  On  which  he  was  detained.  For  the  defendants  it 
was  opened,  that  the  magistrates  were  informed  that  an  officer  had  a 
complaint  to  make  against  Smyth  for  having  tampered  with  the  due 
course  of  justice ;  and  that  the  officer  not  being  then  at  the  office, 
Smyth  was  detained  till  he  was  sent  for ;  and  it  was  contended 
that,  if  a  magistrate  has  a  person  before  him  charged  with  either 
felony  or  misdemeanor,  he  may  either  go  into  the  case  immediately, 
or  detain  the  party  to  await  his  pleasure.  (J)  Lord  Tenterden,  C.  J. 
"I  am  of  opinion  that  the  justices  could  not  detain  a  person  known 
to  them  till  some  other  person  should  make  a  charge ;  I  think  before 
they  detain  a  known  person,  they  should  have  a  charge  actually 
made."  (k) 
Ford*a  case.  Killing  an  officer  will  amount  to  murder,  though  he  has  no  war- 

Arrest  °*  rant,  and  was  not  present  when  any  felony  was  committed,  but  takes 
lonylmper^"  ^e  Party  upon  a  charge  only ;  and  though  such  charge  does  not  in 
fectly  ex-  terms  specify  all  the  particulars  necessary  to  constitute  the  felony, 
pressed.  And  ft  appears,  from  the  same  case,  that  it  will  be  no  excuse  for  kill- 

ing an  officer  that  such  officer  was  proceeding  to  handcuff  the  party 
who  was  in  his  custody  upon  a  charge  of  felony.  The  prisoner  had 
produced  a  forged  bank  note ;  and  from  his  conduct  at  the  time, 
which  justified  a  suspicion  that  he  knew  it  to  be  forged,  he  was  ap- 
prehended and  taken  to  a  constable,  and  delivered  with  the  note  to 
the  constable;  and  the  charge  to  the  constable  was,  "because  he 
had  a  forged  note  in  his  possession."  After  he  had  been  in  custody 
at  the  constable's  some  hours,  namely,  from  six  o'clock  in  the  even- 
ing until  eleven,  the  constable  was  handcuffing  him  to  another 
man,  when  he  pulled  out  a  pistol  and  shot  the  constable.  The 
constable  was  not  killed,  but  the  prisoner  was  indicted  upon  the 
43  Geo.  3,  c.  58 ;  and  it  was  urged  on  his  behalf  that  the  charge 
imported  no  legal  offence,  for  unless  he  knew  the  note  to  be 
forged  he  was  no  felon;  and  if  the  charge  was  insufficient,  the 
arrest  was  illegal ;  and  killing  the  officer  (if  that  had  taken  place) 
would  have  been  only  manslaughter.  But  the  prisoner  having 
been  convicted,  and  the  case  reserved  for  the  consideration  of  the 
judges,  they  were  all  of  opinion  that  this  defect  in  the  charge  was 
immaterial ;  that  it  was  not  necessary  for  such  a  charge  to  contain 
the  same  accurate  description  of  the  offence  as  would  be  required 
in  an  indictment ;  and  that  the  charge  in  question  must  have  been 
considered  as  imputing  to  the  prisoner  a  guilty  possession.  (I) 
Thompson's  In  this  case  there  was  not  only  reasonable  suspicion  of  a  felony 

IUegal  arrest.    having  ^)een  committed,  but  the  charge  naturally  implied  the  par- 
^^  ticulara  necessary  to  constitute  felony,  though  they  were  not  spe- 

cified in  terms.     But  in  a  case,  where  an  arrest  by  a  constable  would 

j,  Broughton  v.  Mulshoe,  Moor,  408,  The  charge  against  Smyth  was  only  a  mis- 
was  cited  for  this  position.     See  Edwards  demeanor,  quod  nota.  C.  8  G. 
».  Term,  8  C.  &  P.  642.  (/)  Rex  ».  Ford,  East.  T.  1817    MS. 

(*)  Rex  v.  Birnie,  5  C.  &  P.  206.  1  M.  Bayley,  J.,  and  Ruts.  &  Ry.  329. 
&  Rob.  160.  &  C.  Lord  Tenterden,  C.  J. 
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have  been  clearly  illegal ;  an  attempt  to  make  it  under  the  circum- 
stances was  held  to  be  such  a  provocation  as  would  have  reduced 
the  case  to  manslaughter  if  death  had  ensued.  The  indictment  was 
for  stabbing  and  cutting  with  intent  to  murder  upon  the  43  Geo.  3, 
c.  58.  On  the  trial  it  appeared  that  the  prisoner,  a  journeyman 
shoemaker,  applied  to  his  master  for  some  money,  which  was  refused 
until  he  should  have  finished  his  work ;  that  he  applied  again  subse- 
quently, was  again  refused,  and  became  abusive,  upon  which  his 
master  threatened  to  send  for  a  constable.  /The  prisoner  then  re- 
fused to  finish  his  work;  and  said  that  he  would  go  up  stairs  and 
pack  up  his  tools,  and  that  no  constable  should  stop  him.  He  went 
up  stairs,  came  down  again  with  his  tools,  and  drawing  from  the 
sleeve  of  his  coat  a  naked  knife,  said  he  would  do  for  the  first  bloody 
constable  that  offered  to  stop  him ;  that  he  was  ready  to  die,  and 
would  have  a  life  before  he  lost  his  own.  He  then  made  a  flourish- 
ing motion  with  the  knife,  put  it  up  his  sleeve  again,  and  left  the 
shop.  The  master  then  applied  to  a  constable  to  take  the  prisoner 
into  custody :  making  no  charge  further  than  saying  that  he  sus- 
pected the  prisoner  had  tools  of  his,  and  was  leaving  his  work  un- 
done. The  constable  said  he  would  take  him  if  the  master  would 
give  charge  of  him ;  and  they  proceeded  together  to  the  yard  of  an 
inn,  where  they  found  the  prisoner  in  a  public  privy,  as  if  he  had 
occasion  there;  the  privy  nad  no  door  to  it  The  master  said, 
"  that  is  the  man,  and  I  give  you  in  charge  of  him ;"  upon  which  the 
constable  said  to  the  prisoner,  "  My  good  fellow,  your  master  gives 
me  charge  of  you,  you  must  go  with  me."  The  prisoner,  without 
saying  any  thing,  presented  the  knife,  and  stabbed  the  constable 
under  the  left  breast ;  and  attempted  to  make  several  other  blows 
which  the  constable  parried  off  with  his  staff.  The  constable  then 
aimed  a  blow  at  the  prisoner's  head,  upon  which  he  ran  away  with 
the  knife.  The  knife  had  struck  against  one  of  the  constable's  ribs 
and  glanced  off;  if  it  had  struck  two  inches  lower,  death  would  have 
ensued;  but  the  wound  as  it  happened  was  not  considered  dan- 
gerous. The  prisoner  having  been  found  guilty,  upon  a  case  re- 
served, the  majority  of  the  judges  present,  namely;  Abbott,  C.  J., 
Graham,  B.,  Bayley,  J.,  Park,  X,  Garrow,  B.,  Hullock,  B.,  Little- 
dale,  J.,  and  Gaselee,  J.,  held  that  as  an  actual  arrest  would  have 
been  illegal,  the  attempt  to  make  it  when  the  prisoner  was  in  such  a 
situation  that  he  could  not  get  away,  and  when  the  waiting  to  give 
notice  might  have  enabled  the  constable  to  complete  the  arrest,  was 
such  a  provocation  as,  if  death  had  ensued,  would  have  made  the 
case  manslaughter  only;  and  that  therefore  the  conviction  was 
wrong.     Holroyd,  J.,  and  Burrough,  J.,  thought  otherwise,  (n) 

Killing  an  officer  who  attempts  to  arrest  a  man  will  be  murder,  Killing  an 
though  the  officer  had  no  warrant,  and  though  the  man  has  done  ?fficer  attempt- 
nothing,  for  which  he  was  liable  to  be  arrested  ;  if  the  officer  has  a  JJ^houtawir- 
charge  against  him  for  felony,  and  the  man  knows  the  individual  to  rant  on  a 
be  an  officer,  though  the  officer  do  not  notify  to  him  that  he  has  such  charge  of 
a  charge.     Upon  an  indictment  for  maliciously  wounding  under  the  ^"tough"" 
9  Geo.  4,  c.  31,  it  appeared  that  the  prisoners  nad  attempted  to  push  no  felony  be 
a  man  into  a  ditch,  upon  which  a  scuffle  ensued.     The  prisoners  committed,  and 
walked  on,  and  the  man  complained  to  Harrison,  a  watchman,  that  charge^iven.  * 

Jn)  Rex  v.  Thompson,  HiL  T.  1825,  1  Ry.  k  Mood.  80.     Best,  C.  J.,  and  Alex- 
ler,  C.  B.,  were  absent 
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they  had  attempted  to  rob  him,  desired  him  to  arrest  them,  fol- 
lowed them  till  Harrison  came  up  to  them,  and  then  said,  sufficiently 
loud  for  them  to  hear,  "  That's  them."  There  was  no  evidence  of  any 
attempt  by  the  prisoners  to  rob  the  man,  and  the  only  person  who 
saw  the  transaction  negatived  it  When  Harrison  came  up  to  the 
prisoners,  all  he  said  to  them  was,  "  You  must  go  back  and  come 
along  with  me."  He  did  not  explain  why,  nor  was  any  charge 
against  the  prisoners  stated.  He  was  dressed  in  a  watchman's  coat, 
and  had  his  lantern.  W.,  one  of  the  prisoners,  said,  "  keep  off,"  and 
drew  a  sharp  instrument  from  his  side;  the  watchman  said,  "it's  of 
no  use,  you  must  go  back."  A  third  man  put  himself  in  a  position 
as  if  to  strike  the  watchman,  and  W.  made  a  spring  at  him,  and 
caught  one  of  the  skirts  of  his  coat ;  the  watchman  pulled  out  his 
staff,  and  turned  at  the  prisoners,  and  they  came  at  him.  The  watch- 
man struck  at  W.,  and  nit  him  on  the  thick  part  of  the  arm  with  his 
staff;  W.  immediately  stabbed  the  watchman,  and  another  of  the 
prisoners  followed  the  watchman,  and  made  another  blow  at  him 
with  another  knife.  The  place  where  the  prisoners  attempted  to 
push  the  man  into  the  ditch  was  within  the  limits  of  the  hamlet,  for 
which  Harrison  was  watchman,  but  the  place  where  he  overtook  the 
prisoners  did  not  appear  to  be  within  those  limits.  The  jury  found 
that  the  prisoners  Knew  Harrison  to  be  a  watchman.  Mr.  Baron 
Bayley  doubted  whether,  as  no  felony  had  been  committed,  and 
there  had  been  no  breach  of  the  peace  in  Harrison's  presence,  he 
could  legally  arrest,  at  least  without  first  stating  to  the  prisoners  why 
he  purposed  to  arrest,  and  he  also  doubted  his  power  out  of  the  limits 
of  His  hamlet ;  and  he  reserved  the  case  for  the  opinion  of  the  judges, 
nine  of  whom  held  that  the  watchman  coula  legally  arrest  the 
prisoners  without  saying  that  he  had  a  charge  of  robbery  against 
them,  though  the  prisoners  had  in  fact  done  nothing  to  warrant  the 
arrest ;  and  that  nad  death  ensued,  it  would  have  been  murder. 
Four  of  the  judges  (o)  were  of  a  contrary  opinion,  (p) 

A  constable,  or  other  known  conservator  of  the  peace,  may  law- 
fully interpose  upon  his  own  view  to  prevent  a  breach  of  the  peace, 
and  to  quiet  an  affray ;  and  if  he  or  any  of  his  assistants,  whether 
commanded  or  not,  be  killed,  it  will  be  murder  in  all  who  take  part 
in  the  resistance ;  there  being  either  implied  or  express  notification 
of  the  character  in  which  he  interposed,  (q)  It  has,  however,  often 
been  questioned,  how  far  a  constable  or  other  peace  officer  is  au- 
thorized to  arrest  a  person  upon  a  charge  by  another  of  a  mere 
breach  of  the  peace,  after  the  affray  is  ended,  and  peace  restored, 
without  a  warrant  from  a  magistrate ;  (r)  and  it  is  now  settled  that 
he  has  no  such  authority. 


(o)  Bayley,  B.,  Park,  J.,  Littledale,  J., 
and  Bosanquet,  J. 

(  p)  Rex  t>.  Woolmer,  R.  &  M.  C.  C.  R. 
334.  Lord  Lyndhurst,  and  Taunton,  J., 
were  absent. 

(q)  1  Hale,  463.  1  Hawk.  P.  C.  c.  31. 
s.  54.  Post  310,  311.  1  East,  P.  G. 
c.  5,s.  71,  p.  303. 

(r)  1  East,  P.  C.  c  5,  s.  72,  p.  305,  who 
cites  2  Inst.  &2.  2  Hawk.  P.  C.  c.  12, 
s.  20,  and  c.  13,  s.  8.  2  Lord  Raym.  1301. 
Strickland  v.  Pell,  Dalt.  c.  1,  s.  7  ;  and 
says,  that  there  can  be  no  such  authority 
for  the  purpose  of  imprisoning  or  com- 


pelling the  party  to  find  sureties ;  though 
Lord  Coke  says,  (4  Inst.  265)  that  a  con- 
stable may  take  surety  of  the  peace  by 
obligation.  Lord  Hale,  and  some  later 
authorities  have  holden,  that  such  officer 
may  arrest  the  party  upon  the  charge  of 
another,  though  the  aflny  be  over,  for  the 
purpose  of  bringing  him  before  a  justice*  to 
find  sureties  of  the  peace,  or  for  appear- 
ance. 2  Hale,  90.  Handcock  v.  Sand- 
ham  and  others,  1785,  and  Williams  v. 
Dempsey,  1787,  cited  in  East,  P.  C.  id. 
306.     But  see  ante,  295. 
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If  a  constable  take  a  man  without  a  warrant,  upon  a  charge  of  An  arrest  for 
ill  using  a  person,  which  ill  usage  was  not  in  the  presence  of  the  J^^JJJ' 
constable,  and   therefore  gives  him   no  authority  to  do  so,  and  of  a  constable's 
the  prisoner  runs  away,  and  is  pursued  by  J.  S.,  who  was  with  view,  is  illegal, 
the  constable  all  the  time,  and  charged  by  him  to  assist,  and  the  J^^^ed^ 
man  kill  J.  S.  to  prevent  his  retaking  him,  it  will  not  be  murder,  escape,  his 
but  manslaughter  only;  because  the  arrest  was  illegal,  and  J.  S.  recaption  is 
ought  to  have  known  it  was,  and  then  his  attempt  to  retake  was  llle£al- 
illegal  also :  and  that  though  the  prisoner,  while  in  custody  of  the 
constable,  struck  the  man  by  whom  the  charge  was  given ;  because 
a  blow  whilst  he  was  under  the  influence  of  the  provocation  from  the 
illegal  arrest  caused  by  such  man,  would  not  justify  the  constable  in 
detaining  him:  at  least  it  will  make  no  difference  if  the  blow  was 
not  likely  to  be  followed  with  dangerous  consequences,  nor  made  a 
new  ana  distinct  ground  of  detainer.      Upon  an  indictment  for 
maliciously  cutting  Walby,  it  appeared  that  a  man  travelling  upon 
the  highway  told  the  constable  that  a  man  coming  along  the  road 
had  been  ill  using  him,  and  charged  the  constable,  in  the  prisoner's 
hearing,  to  take  the  prisoner  before  a  magistrate  for  so  misusing  him ; 
on  which  the  constable,  meeting  the  prisoner  passing  along  the  high- 
way, ordered  him  to  stop  for  insulting  a  man  on  the  road,  laid  hold 
of  him,  tapped  him  on  the  shoulder,  said  he  was  his  prisoner,  and 
that  he  should  take  him  to  a  magistrate,  and  ordered  Walby  to  assist 
him,  which  W.  did,  and  to  which  the  prisoner  submitted.     No  par- 
ticulars of  what  the  supposed  ill  usage  or  insult  consisted  of  appeared 
in  evidence,  nor  did  they  pass  in  the  constable's  view  or  hearing,  and 
therefore  the  apprehension  and  detainer  appeared  clearly  thus  far  to 
have  been  unlawful.     Afterwards,  and  whilst  the  prisoner  was  thus 
in  custody,  and  before  they  found  a  magistrate,  the  prisoner  struck 
the  man,  in  the  constables  presence,  who  had  made  the  charge 
against  him,  and,  the  constable  then  also  told  the  prisoner  he  should 
take  him  before  a  magistrate ;  and  some  time  afterwards,  as  they  were 
proceeding  along  to  a  magistrate's,  the  prisoner  ran  away,  and  at- 
tempted to  escape,  but  was  pursued  by  W.  by  the  constable's  order; 
and  being  overtaken  by  him,  refused  to  stop,  asking  W.  where  his 
authority  was,  who  said  it  was  in  his  hand,  alluding  to  a  stick,  which 
W.  then  had  in  his  hand,  and  which  the  prisoner  had  given  up  to 
him  at  the  commencement  of  the  detainer ;  and  without  further  in- 
formation, when  W.  was  going  to  take  hold  of  him,  the  prisoner  told 
him  if  he  would  not  let  him  go  he  would  stab  him,  and  then  gave 
him  the  cut  in  the  face,  for  which  he  was  thus  indicted.  Holroyd,  J., 
doubted  whether  the  effect  of  the  first  illegal  custody  might  not 
operate  upon  the  circumstances  that  subsequently  took  place,  as  a 
defence  against  the  present  indictment,  either  in  rendering  even  the 
subsequent  imprisonment  tortious,  or  depriving  the  prisoner's  con- 
duct of  the  necessary  legal  ingredient  of  malice ;  and  he  reserved 
the  case  for  the  opinion  of  the  judges,  who  held  that  the  original 
arrest  was  illegal,  and  that  the  recaption  would  have  been  illegal, 
and  therefore  the  case  would  not  have  been  murder  if  death  had 
ensued,  (s) 

Upon  the  trial  of  an  action  for  an  assault,  it  appeared  that  about  If  an  affray  be 
midnight  there  was  a  disturbance,  and  ringing  and   knocking  at  over,  a  con- 

(«)  Rex  «.  Curvan,  R.&  M.  C  G.  R.  132. 
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stable  has  no  many  doors ;  that  the  disturbance  continued  about  three  hours,  and 
P°^erj°fp"  about  three  o'clock  in  the  morning  the  high  constable  asked  the 
persons  en-  plaintiff  to  assist  him  in  taking  the  parties  into  custody,  and  that  the 
gaged  in  it.  plaintiff  went  into  the  street,  and  that  one  White  desired  the  de- 
fendant to  go  home,  and  the  defendant  replied,  "if  you  do  not  leave 
me  alone,  I  will  knock  your  brains  out,  or  give  you  a  good  ducking,9 
whereupon  the  plaintiff  and  White  laid  hold  of  the  defendant  to 
convey  nim  to  the  cage;  and  when  near  the  cage  door,  all  three  fell 
down ;  and  it  was  imputed  that  at  this  time  the  defendant  kicked 
the  plaintiff  on  the  leg,  which  was  the  injury  for  which  the  action 
was  Drought  Alderson,  B.,  (in  summing  up.)  "  The  questions  for 
your  consideration  in  this  case  are,  whether  the  defendant  was 
engaged  in  the  affray ;  whether  the  constable  had  view  of  the  affray 
while  he  was  so  engaged  in  it ;  and  whether  the  affray  was  con- 
tinuing at  the  time  that  he  ordered  the  plaintiff  to  apprehend  the 
defendant  If  you  are  satisfied  that  all  tnese  points  are  made  out, 
then,  if  the  defendant  assaulted  the  plaintiff  while  the  plaintiff  was 
endeavouring  to  apprehend  him,  such  assault  is  unjustifiable,  and 
the  verdict  ought  to  be  for  the  plaintiff.  If,  however,  there  had  been 
an  affray,  and  that  affray  were  over,  then  the  constable  had  not,  and 
ought  not,  to  have  the  power  of  apprehending  the  persons  engaged 
in  it :  for  the  power  is  given  by  law  to  prevent  a  breach  of  the  peace ; 
and  where  a  breach  of  the  peace  had  been  committed,  and  was  over, 
the  constable  must  proceed  in  the  same  way  as  any  other  person, 
namely,  by  obtaining  a  warrant  from  a  magistrate.  You  must, 
therefore,  before  you  find  for  the  plaintiff,  be  satisfied  that  the  de- 
fendant was  a  party  to  the  affray,  and  that  the  affray  was  continuing 
at  the  time  of  his  apprehension.  The  right  of  the  plaintiff  to 
apprehend  the  defendant  is  a  serious  question,  involving  the  power 
of  constables,  and  a  wrong  decision  upon  it  would  materially  affect 
the  liberty  of  the  subject  The  words  used  by  the  defendant  would 
be  no  justification  for  his  apprehension,  unless  he  was  a  party  to  the 
affray ;  and  you  think  that  those  words  shewed  that  the  affray  was 
still  continuing.  If  the  apprehension  of  the  defendant  were  un- 
lawful, he  had,  unquestionably,  a  right  to  struggle  to  get  away ;  but, 
if  the  apprehension  was  lawful,  he  had  no  right  to  do  so,  and  is 
answerable  for  all  the  consequences."  (t) 

Upon  an  indictment  for  maliciously  stabbing  with  intent  to  mur- 
der, it  appeared  that  the  prisoner,  about  half-past  ten  at  night,  went 
to  a  house  and  demanded  to  see  the  servant  girl.  He  was  desired 
to  quit  the  house,  which  he  refused  to  do,  and  the  prosecutor,  who 
was  a  constable,  was  sent  for.  Before  the  prosecutor  came,  the 
prisoner  left  the  house  and  went  into  the  garden.  In  about  twenty 
minutes  the  prosecutor  came.  The  prisoner  did  nothing  in  his 
presence ;  but  upon  the  prisoner  saying,  "  if  a  light  appear  at  the 
windows,  I  will  break  every  one  of  them,"  the  prosecutor  took  him 
into  custody,  and  be  afterwards  cut  the  prosecutor  with  a  knife ;  it 
was  submitted  that  the  arresting  the  prisoner  was  illegal,  as  nothing 
had  been  done  by  him  in  breach  of  the  peace  in  the  presence  of  the 
constable.  Parke,  J.,  "  I  think  that  the  detention  of  the  prisoner 
by  the  prosecutor  was  illegal  There  was  no  breach  of  the  peace 
when  the  prisoner  was  taken  into  custody."  («) 

(*)  Cook  v.  Nethercote,  6C.  &  P.  741.  («)  Rex  v.  Bright,  4  C.  &  P.  387. 
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There  is  no  distinction  as  to  the  power  to  apprehend  between  in  all  cases  of 
one  kind  of  misdemeanor  and  another,  as  between  a  breach  of  the  nusdemeanor 
peace  and  fraud,  but  the  rule  is  general,  that  in  all  cases  of  mis-  LweMo°ap- 
demeanor  there  is  no  power  to  apprehend  after  the  misdemeanor  prebend  after 
has  been  committed     To  trespass  for  false  imprisonment*  the  de-  the  mi*fe- 
fendant  pleaded  that  an  evil  disposed  person,  to  him  unknown,  had  J^*n 


con- 


obtained  goods  from  him  by  false  pretences;  that  the  plaintiff  after-  mitted 
wards  passed  by  the  defendant's  shop,  and  was  pointed  out  to  him 
by  his  servant  as  the  person  who  had  so  obtained  the  goods,  where- 
upon the  defendant,  vehemently  suspecting  that  the  plaintiff  was  the 
person  who  had  committed  the  offence,  gave  charge  of  him  to  a 
police  officer  to  be  taken  before  a  magistrate ;  and  upon  this  plea 
the  defendant  had  a  verdict  It  was  contended,  in  shewing  cause 
against  a  rule  for  judgment  non  obstante  veredicto,  that  offences  par- 
taking of  the  nature  of  a  felony,  as  a  fraud,  which  borders  upon  a 
theft,  might  come  under  a  different  rule  from  misdemeanors,  which 
merely  constituted  a  breach  of  the  peace.  [Lord  Tenterden,  C.  J. 
"  The  distinction  between  felony  and  misdemeanor  is  well  known 
and  recognized,  but  is  there  any  authority  for  distinguishing  between 
one  kind  of  misdemeanor  and  another?"]  It  was  admitted  that  there 
was  no  direct  authority,  but  2  Hawk.  P.  C.  c.  12,  s.  20,  and  2  Hale, 
88,  89,  were  relied  upon.  Lord  Tenterden,  C.  J.  "  The  instances 
in  Hawkins  are  where  the  party  is  caught  in  the  fact,  and  the 
observation  there  added  assumes  that  the  party  was  guilty.  Here 
the  case  is  only  of  suspicion.  The  instances  in  Hale,  of  arrest  on 
suspicion  after  the  fact  is  over,  relate  to  felony.  In  cases  of  mis- 
demeanor, it  is  much  better  that  the  parties  should  apply  to  a  justice 
of  peace  for  a  warrant  than  take  the  law  into  their  own  hands,  which 
they  are  too  apt  to  do.     The  rule  must  be  made  absolute. "  (t>) 

If  one  menace  another  to  kill  him,  and  complaint  be  made  thereof 
to  the  constable  forthwith,  such  constable  may,  in  order  to  avoid  the 
present  danger,  arrest  the  party,  and  detain  him  till  he  can  con- 
veniently bring  him  to  a  justice  of  the  peace,  (w) 

It  has  been  said,  that  if  peace  officers  meet  with  night-walkers,  or  Of  apprehend- 
persons  unduly  armed,  who  will  not  yield  themselves,  but  resist  or  ing  night- 
fly  before  they  are  apprehended,  and  who  are  upon  necessity  slain,  waUteri* 
because  they  cannot  otherwise  be  overtaken,  it  is  no  felony  in  the 
officers  or  their  assistants,  though  the  parties  killed  were  innocent  (x) 
But  it  is  doubted  whether,  at  this  day,  so  great  a  degree  of  severity 
would  be  either  justifiable  or  necessary  (especially  in  tne  case  of  bare 
flight),  unless  there  were  a  reasonable  suspicion  of  felony,  (y)     And 
it  has  been  considered,  that  the  taking  up  of  a  person  in  the  night, 
as  a  night-walker  and  disorderly  person,  though  by  a  lawful  officer, 
would  be  illegal,  if  the  person  so  arrested  were  innocent,  and  there 
were  no  reasonable  grounds  of  suspicion  to  mislead  the  officer.  (*) 


(r)  Fox  v.  Gaunt,  3  B.  &  Ad.  798. 

(to)  2  Hale,  88.  This  power  seems  to 
be  grounded  on  the  duty  of  the  officer  to 
prevent  a  probable  felony,  and  must  be  go- 
verned by  the  same  rules  which  apply 
to  that  case;  though  Dalton  (ch.  116, 
a.  3)  extends  it  even  to  the  prevention  of  a 
battery.  Fide  1  East,  P.  C.  c.  5,  s.  72, 
p.  306. 

CO  2  Hale,   89,  97.    The  statutes  2 


Ed.  3,  c.  3,  &  5  Ed  3,  c.  14,  relate  to 
the  apprehension  of  night-walkers,  and 
persons  unduly  armed.  And  see  Lawrence 
v.  Hedger,  3  Taunt.  14. 

(y)  I  East,  P.  C.  c.  6,  s.  70,  p.  303. 
Both  the  statutes  mentioned  in  tne  last 
note  were  levelled  against  particular  de- 
scriptions of  offenders  who  roved  about  the 
country  in  bodies,  in  a  daring  manner. 

(t)  Tooley's  case,  2  Lord  Raym.  129& 
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Reputed 

thieves. 


Authority  of 
officers  in 
public-houses. 


Nightwalkers.    Where  a  private  act  authorized  watchmen  to  apprehend  night- 
walkers,  malefactors,  and  suspicious  persons,  and  a  watchman  ap- 
prehended a  gentleman  returning  from  a  party  for  uttering  some 
words  in  a  street  at  night,  it  was  held  that  the  apprehension  was 
illegal,  for  by  night-walkers  is  meant  such  persons  as  are  in  the  habit 
of  being  out  at  night  for  some  wicked  purpose,  (a)     So  the  words 
"  suspected  person  or  reputed  thief,'9  in  the  3  Geo.  4,  c.  559  s.  21, 
(the  former  London  Police  Act)  were  directed  against  persona  of 
general  suspicious  character,  and  frequenting  places  where  they 
might  be  reasonably  suspected  of  resorting  for  felonious  purposes.  (6) 
Questions  not  unfrequently  arise  as  to  the  authority  of  constables 
and  other  officers  to  interfere  with  persons  in  inns  or  beer  houses. 
It  is  no  part  of  a  policeman's  duty  to  turn  a  person  out  of  an  inn, 
although  he  may  be  conducting  himself  improperly  there,  unless  his 
conduct  tends  to  a  breach  of  the  peace.     The  plaintiff  was  usii 
abusive  language  in  an  inn  to  one  of  the  persons  there,  on  whi< 
the  owner  of  the  inn  sent  for  a  policeman,  who,  by  his  direction, 
took  the  plaintiff  to  the  station  house.   Patteson,  J.   "  The  landlord 
of  an  inn  or  public-house,  or  the  occupier  of  a  private  house,  when- 
ever a  person  conducts  himself  as  the  plaintiff  did,  is  justified  in 
telling  him  to  leave  the  house,  and  if  he  will  not  do  so,  he  is  justified 
in  putting  him  out  by  force,  and  may  call  in  his  servants  to  assist  in 
so  doing.     He  might  also  authorize  a  policeman  to  do  it,  but  it 
would  be  no  part  of  a  policeman's  duty  as  such,  unless  the  party  had 
committed  some  offence  punishable  by  law :  but  although  it  would 
be  no  part  of  the  policeman's  duty  to  do  this,  it  might  be  better  in 
many  cases  that  a  policeman  should  assist  the  owner  of  the  house  in 
a  matter  of  this  kind,  as  he  would  probably  get  the  person  out  of 
the  house  with  less  disturbance  than  the  owner  himself  could  do."  (c) 
Neither  is  it  the  duty  of  a  policeman  to  prevent  a  person  from  going 
into  a  room  in  a  public-house,  unless  a  breach  of  the  peace  was 
likely  to  be  committed  by  such  person  in  that  room.     Upon  an 


There  is  a  MS.  note  of  this  case  given  by 
the  editor  of  Lord  Hale  (2  Hale,  89,) 
which  states  Lord  Holt  to  have  said,  that, 
of  late  constables  had  made  a  practice  of 
taking  up  people  only  for  walking  the 
streets :  but  that  he  knew  not  wnence 
they  had  such  authority.  But  see  Law- 
rence v.  Hedger,  3  Taunt.  14,  where  it 
was  holden  that  watchmen  and  beadles 
have  authority,  at  common  law,  to  arrest 
and  detain  in  prison,  for  examination,  per- 
sons walking  m  the  streets  at  night,  whom 
there  is  reasonable  ground  to  suspect  of 
felony,  although  there  is  no  proof  of  felony 
having  been  committed.  And  it  has  been 
said  by  Hawkins  and  others,  that  every 
private  person  may,  by  the  common  law, 
arrest  any  suspicions  night-walker,  and  de- 
tain him  till  ne  give  a  good  account  of 
himself.  2  Hawk.  P.  C.  c.  13,  s.  6\  c  12, 
8.  20  ;  and  it  has  been  held  that  a  person 
may  be  indicted  for  being  a  common  night- 
walker,  as  for  a  misdemeanor.  2  Hawk. 
P.  C.  c.  12,  ft.  2a  Latch.  173.  Poph.208. 
By  the  vagrant  act,  5  Geo.  4,  c.  83,  s.  6,  it 
is  made  lawful  for  any  person  whatsoever  to 
apprehend  any  person  who  shall  be  found 


offending  against  that  act,  and  forthwith  to 
take  and  convey  him  or  her  before  some 
justice  of  the  peace,  to  be  dealt  with  io 
such  manner  as  is  thereinbefore  directed, 
or  to  deliver  him  or  her  to  any  constable  or 
other  peace  officer  of  the  place  where 
he  or  she  shall  have  been  apprehended,  to 
be  so  taken  and  conveyed  as  aforesaid  : 
and  it  further  enacts,  that  in  case  any  con- 
stable or  other  peace  officer  shall  refuse,  or 
wilfully  neglect,  to  take  such  offender  into 
custody,  and  to  take  and  convey  him  or  her 
before  some  justice  of  the  peace,  or  shall 
not  use  his  best  endeavours  to  apprehend 
and  to  convey  before  some  justice  of  the 
peace,  any  person  that  he  shall  find  offend- 
ing against  the  act,  it  shall  be  deemed 
a  neglect  of  duty  in  such  constable  or 
other  peace  officer,  and  he  shall,  on  convic- 
tion, be  punished  in  such  a  manner  as  is 
thereinafter  directed. 

(a)  Watson  r.  Carr,  1  Lewin,  6,  Bay- 
ley,  J. 

(b)  Cowles  v.  Dunbar,  Moo.  &  M.  37, 
Lord  Tenterden,  C.  J. 

(c)  Wheeler  o.    Whiting,  9  C.  Ax  P. 
262,  Patteson,  J. 
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indictment  for  assaulting  a  policeman  in  the  execution  of  his  duty, 
it  appeared  that  the  policeman  was  called  into  a  public-house  to  put 
an  end  to  a  disturbance  which  the  defendant  was  making ;  he  and 
the  landlady  were  at  high  words :  W.  L.  interfered,  and  the  defendant 
was  in  the  act  of  squaring  at  him  when  the  policeman  desired  the 
defendant  not  to  make  a  disturbance ;  the  defendant,  who  was  at  the 
side  of  the  bar,  then  attempted  to  go  into  the  parlour,  in  which  a 
person  was  sitting;  as  the  defendant  attempted  to  get  into  the  par- 
lour, the  policeman  collared  him,  and  prevented  his  going  in ;  he 
then  struck  the  policeman;  neither  the  landlord  or  landlady  had 
desired  the  policeman  to  turn  the  defendant  out  of  the  house. 
Parke,  B.  "  The  policeman  had  a  right  to  be  in  the  house  without 
being  called  upon  either  by  the  landlord  or  landlady  to  interfere,  but 
under  the  circumstances  he  had  no  authority  to  lay  hold  of  the 
defendant,  unless  you  are  satisfied  that  a  breach  of  the  peace  was 
likely  to  be  committed  by  the  defendant  on  the  person  in  the  parlour ; 
and  if  you  think  it  was  not,  it  was  no  part  of  the  policeman's  duty 
to  prevent  the  defendant  from  going  into  the  parlour."  (d) 

6ut  if  a  person  make  such  a  noise  and  disturbance  in  a  public-house  If  a  person 
as  would  create  alarm  and  disquiet  the  neighbourhood,  this  would  nlake  9Unb  \ 
be  such  a  breach  of  the  peace  as  would  justify  a  policeman  in  taking  a  ^blic-howw 
the  party  into  custody,  provided  it  took  place  in  the  presence  of  the  as  alarms  the 
policeman.  To  trespass  for  false  imprisonment  the  defendant  pleaded  ncigbbour- 
that  he  was  possessed  of  a  public-house,  and  that  plaintiff  was  in  the  jj,™  ^i^take 
house,  and  conducted  himself  in  a  riotous,  quarrelsome,  disorderly,  him  into  cus- 
and  uncivil  manner,  and  committed  a  breach  of  the  peace  therein ;  tody- 
that  the  plaintiff  was  requested  to  depart,  and  refused,  whereupon 
the  defendant  gently  laid  his  hands  on  the  plaintiff  to  remove  him, 
and  because  the  plaintiff  violently  and  forcibly  resisted  the  said  re- 
moval, the  defendant  gave  him  m  charge  to  a  watchman,  who  saw 
the  said  breach  of  peace :  it  appeared  that  a  watchman,  who  was  on 
duty,  in  consequence  of  hearing  a  noise,  went  into  the  defendant's 
public-house,  where  he  found  the  plaintiff  and  five  or  six  other  young 
men  making  a  disturbance ;  he  led  the  plaintiff  out  of  the  house, 
and  about  fifteen  yards  along  the  street,  and  then  let  him  go ;  he 
said  he  would  go  back  and  have  his  revenge,  and  went  towards  the 
public-house :  the  watchman  went  round  his  beat,  and  on  his  return 
he  heard  a  person  at  the  door  of  defendant's  house  cry  "  watch,"  ' 

and  he  in  consequence  went  in  and  found  the  plaintiff  Bitting  down, 
he  then  sprung  his  rattle,  and  the  defendant  tried  to  put  the  plaintiff 
out  of  the  house,  the  plaintiff  having  hold  of  the  defendant  s  collar 
to  resist  being  put  out,  on  which  the  watchman  took  the  plaintiff 
into  custody,  and  took  him  to  the  watchhouse.  Parke,  B.  "  There 
is  no  doubt  that  a  landlord  may  turn  out  a  person  who  is  making  a 
disturbance  in  a  public-house,  though  such  disturbance  does  not 
amount  to  a  breacn  of  the  peace*  To  do  this  the  landlord  may  lay 
hands  on  him,  and  in  so  doing  the  landlord  is  not  guilty  of  any 
breach  of  the  peace.  But  if  the  person  resists,  and  lays  hands  on 
the  landlord,  that  is  an  unjustifiable  assault  upon  the  landlord;  and, 
if  the  watchman  in  this  case  saw  such  assault  committed,  that  would 
make  out  the  plea.  There  might,  it  is  true,  be  a  sufficient  breach 
of  the  peace  to  justify  the  defendant,  as  the  landlord  of  the  house, 

(<*)  Reg.  o.  Mabel,  9  C.  &  P.  474,  Parke,  fi. 
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in  giving  the  plaintiff  into  custody  without  this  assault;  and  even  if 
there  was  no  assault  at  alL  For  if  the  plaintiff  made  such  a  noise 
and  disturbance  as  would  create  alarm  and  would  disquiet  the 
neighbourhood,  and  the  persons  passing  along  the  adjacent  street, 
that  would  be  such  a  breach  of  the  peace  as  would  not  only  authorize 
the  landlord  to  turn  the  plaintiff  out  of  the  house,  but  it  would  also 
give  the  landlord  a  right  to  have  the  plaintiff  taken  into  custody,  if 
this  occurred  in  the  view  of  the  watchman :  the  watchman  has  said 
he  saw  the  piece  of  work  the  first  time  he  went  into  the  house. 
Now,  if  the  plaintiff  and  others  were  then  conducting  themselves  in 
a  manner  calculated  to  disturb  the  neighbourhood,  this  would  justify 
the  watchman  in  turning  the  plaintiff  out,  and  in  taking  him  into 
custody,  if  on  his  going  to  the  house  the  second  time  he  found  the 
plaintiff  still  there.  ( e) 
Officers  taking  It  has  sometimes  happened  that  peace  officers  have  taken  oppo- 
oppoute  par-  8jte  parties  in  an  affray,  and  the  death  of  one  of  them  has  ensued ; 
e8*  as  in  the  case  put  by  Lord  Hale,  where  A.  and  B.,  being  constables 

of  the  vill  of  C.,  and  a  riot  or  quarrel  happening  between  several 
persons,  A.  joined  with  one  party,  and  commanded  the  adverse 
party  to  keep  the  peace,  and  B.  joined  with  the  other  party,  and  in 
like  manner  commanded  the  adverse  party  to  keep  the  peace,  and 
the  assistants  and  party  of  A.  in  the  tumult  killed  B.  {f)  This 
Lord  Hale  says,  seems  out  manslaughter,  and  not  murder,  inasmuch 
as  the  officers  and  their  assistants  were  engaged  one  against  the 
other,  and  each  had  as  much  authority  as  the  other :  (g)  but  upon 
this  it  has  been  remarked,  that  perhaps  it  had  been  better  expressed, 
to  have  said,  that  inasmuch  as  they  acted  not  so  much  with  a  view 
to  keep  the  peace,  as  in  the  nature  of  partisans  to  the  different  par- 
ties, they  acted  altogether  out  of  the  scope  of  their  characters  as 
peace  officers,  and  without  any  authority  whatever.  (A)  And  in 
another  case,  Lord  Hale  says,  that  if  the  sheriff  have  a  writ  of  pos- 
session against  the  house  and  lands  of  A.,  and  A.  pretending  it  to 
be  a  riot  upon  him,  gain  the  constable  of  the  vill  to  assist  him,  and 
to  suppress  the  sheriff  or  his  bailiffs,  and  in  the  conflict  the  constable 
be  killed,  this  is  not  so  much  as  manslaughter ;  but  if  any  of  the 
sheriff's  officers  were  killed,  it  would  be  murder,  because  tne  con- 
stable had  no  authority  to  encounter  the  sheriff's  proceeding  when 
acting  by  virtue  of  the  king's  writ  (*) 

There  is  a  late  case,  which  appears  to  have  been  ruled  upon  the 
foregoing  principles.  Some  sheriffs  officers  having  apprehended  a 
man  by  virtue  of  a  writ  against  him,  a  mob  collected  and  endea- 
voured by  violence  to  rescue  the  prisoner.  In  the  course  of  the 
scuffle,  which  was  at  ten  o'clock  at  night,  one  of  the  bailiff's  having 
been  violently  assaulted,  struck  one  of  the  assailants,  a  woman,  and 
as  it  was  thought  for  some  time  had  killed  her :  whereupon,  and 
before  her  recovery  was  ascertained,  the  constable  was  sent  for,  and 
charged  with  the  custody  of  the  bailiff  who  had  struck  the  woman. 
The  DaUifis,  on  the  other  hand,  gave  the  constable  notice  of  their 
authority,  and  represented  the  violence  which  had  been  previously 
offered  to  them ;  notwithstanding  which,  he  proceeded  to  take  them 

(e)  Howell  v.  Jackson*  6  a  &  P.  723,  (g)  Id.  ibid. 

Parke,  B.  (*)  1  East,  P.  C.  c  5,  s.  71,  p.  304. 

(/)  1  Hale,  460.  (i)  ]  Hale,  460. 
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into  custody  upon  the  charge  of  murder;  and  at  first,  offered  to 
take  care  also  of  their  prisoner,  but  the  latter  was  soon  rescued  from 
them  by  the  surrounding  mob.  The  woman  having  recovered,  the 
bailiffs  were  released  by  the  constable  the  next  morning.  Upon 
an  indictment  for  an  assault  and  rescue,  Heath,  J.,  was  clearly  of 
opinion  that  the  constable  and  his  assistants  were  guilty  of  the  assault 
and  rescue,  and  directed  the  jury  accordingly,  (j) 

Where  private  persons  interpose  in  the  case  of  sudden  affrays,  to  Private  per- 
part  the  combatants,  and  prevent  mischief,  and  give  express  notice  J^0,-,IlteJE?" 
of  their  friendly  intent,  it  will  be  murder  in  either  of  the  persons  ia?tIyt.u 
making  the  affray,  who  shall  kill  the  party  so  interposing :  but  it 
will  not  be  murder  in  the  other  affrayer,  unless  he  also  strike  the 
party.  (*) 

Some  late  statutes  (I)  give  authority  not  only  to  constables  but  As  to  the 
also  to  private  persons  to  apprehend  persons  found  committing  certain  apprehension  , 

n»  '/•    i  •  i    rr  F     i  •.  •  *  •*.     *.i_   a.   of  persons 

offences  specified  in  such  statutes ;  in  these  cases  it  is  requisite  that  fou^  com. 
the  authority  to  apprehend  should  be  strictly  pursued.     Thus  where  mitting 
upon  an  indictment  for  maliciously  cutting  a  farmer's  servant,  it  ap-  offences  under 
peared  that  the  farmer  had  directed  the  servant  to  apprehend  the  JutSt*" 

}>risoner  for  stealing  turnips,  and  the  servant  very  soon  after  this  The  authority 
bund  the  prisoner  in  a  field  adjoining  his  master's  turnip  field,  with  must  be  strictly 
a  quantity  of  turnips  in  his  possession,  and  took  him  into  custody,  pu™ 
and  proceeded  with  him  first  to  his  master's  house,  and  thence  to  the 
house  of  the  constable ;  but  on  their  way  there  the  prisoner  said  he 
would  go  no  further,  and  drew  a  knife  and  wounded  the  servant;  it 
was  contended  that  the  servant  had  a  right  to  apprehend  the  prisoner 
under  the  7  &  8  Geo.  4,  c.  29,  s.  63 ;  but  it  was  held  that  by  that 
section  the  owner  of  the  property  or  his  servants  were  only  em- 
powered to  apprehend  persons  found  committing  offences  against 
the  act,  and  to  take  them  forthwith  before  a  justice  of  the  peace. 
That  in  this  case  the  prisoner  was  not  found  committing  the  offence, 
but  was  in  the  next  field ;  which  brought  the  case  neither  within  the 
letter  nor  the  spirit  of  the  enactment  Again,  by  this  enactment, 
the  owner  or  servant  who  apprehends  must  take  tne  offender  forth- 
with before  a  justice.  Now  the  prisoner  was  actually  taken  to  the 
master's,  and  was  about  to  be  taken  to  the  constable's,  all  which  was 
clearly  wrong,  (m) 

So  where  on  an  indictment  for  the  murder  of  a  person,  who  was 
assisting  a  policeman  to  take  a  prisoner  to  the  station-house,  it  ap- 
peared that  the  policeman  apprehended  the  prisoner  at  night,  and  that 
he  had  concealed  on  his  person  new  potatoes,  fresh  dug  out  of  the 
ground,  and  with  moist  earth  upon  them,  and  which  did  not  appear 


(J)  Anon.  Exeter  Sam.  Ass.  1793.  1 
East,  P.  C  c.  6,  s.  71,  p.  305. 

(*)  1  Hawk.  P  C.  c.  31,  s.  48,  54. 
Post  272,  311.  1  East,  P.  C.  a  5,  s.  71, 
p.  304.     Ante,  293. 

(I)  7  &  8  Geo.  4,  c  29,  s.  S3 ;  7  &  8 
Geo.  4,  c.  30,  s.  28 ;  5  Geo.  4,  c  83,  s.  6 ; 
9  Geo.  4,  c  69,  s.  2,  &c 

(m)  Rex  v.  Curran,  3  C.  &  P.  397, 
Vanffhan,  B.  By  the  7  &  8  Geo.  4,  c.  29, 
s.  63,  M  any  person  found  committing  any 
offence  punishable  either  upon  indictment 
or  upon  summary  conviction,  by  virtue  of 
this  act,  except  only  the  offence  of  angling 


in  the  day  time,  may  be  immediately  appre- 
hended without  a  warrant  by  any  peace 
officer,  or  by  the  owner  of  the  property,  on 
or  with  respect  to  which  the  offence  shall 
be  committed,  or  by  his  servant,  or  any 
person  authorised  by  him,  and  forthwith 
taken  before  some  neighbouring  justice  of 
the  peace,  to  be  dealt  with  according  to 
law.  By  sec  43  of  the  same  act,  stealing 
any  cultivated  root  or  plant  used  for  the 
food  of  man  or  beast,  growing  in  any  land 
not  being  a  garden,  &c,  subjects  the  party 
to  a  summary  conviction. 
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be  appre- 
hended either 
committing  the 
offence,  or 
upon  imme- 
diate and  fresh 
pursuit. 


to  have  been  dug  out  of  the  ground  more  than  half  an  hour,  and 
the  policeman  stated  that  he  had  been  informed  that  gardens  had 
been  robbed,  and  that  he  apprehended  the  man  on  suspicion  of 
stealing  the  potatoes  out  of  a  garden :  but  there  was  no  evidence 
either  to  show  that  any  garden  had  been  robbed,  or  that  the  prisoner 
had  been  in  or  near  any  garden ;  it  was  objected  that  the  policeman 
had  no  authority  to  apprehend  the  prisoner ;  for  at  common  law  steal- 
ing growing  potatoes  out  of  a  garden  was  neither  a  felony  or  mis- 
demeanor, and  therefore  a  policeman  had  no  right  at  common  law  to 
apprehend  for  it ;   and  under  the  7  &  8  Geo.  4,  c.  29,  s.  63,  an 
offender  could  only  be  apprehended  if  he  were  "  found  committing?" 
the  offence,  and  the  preceding  case  was  relied  upon ;   it  was  held 
that  the  objection  was  valid,  and  consequently  that  the  case  was  one 
of  manslaughter  only,  (w) 
The  party  must       But  the  words  "  found  committing"  must  not  be  taken  so  strictly  as 
to  defeat  the  reasonable  operation  of  such  clauses.     The  plaintiff,  a 
pedlar,  went  to  the  house  of  Mr.  B.  and  a  small  dog  of  Mr.  B's.  ran 
out  at  the  plaintiff,  who  with  a  stick  gave  the  dog  a  blow,  which 
knocked  out  one  of  its  eyes.     The  plaintiff  then  went  away,  and 
Mrs.  B.  immediately  sent  a  boy  to  fetch  a  constable,  the  boy  re- 
turned with  the  constable,  and  Mrs.  B.  directed  them  to  go  after  the 
plaintiff  and  apprehend  him  for  the  injury  done  to  the  dog.     They 
went  in  pursuit  of  the  plaintiff,  and  found  him  at  a  public-house 
about  i  mile  from  Mr.  B  s.,  and  the  constable  apprehended  him  and 
took  him  before  a  magistrate.     Tindal,  C.  J.,  (in  summing  up)  the 
jury  will  have  to  consider,  first,  whether  the  plaintiff  had  committed 
a  wilful  injury  to  the  dog ;  and  secondly,  whether  he  was  found  com- 
mitting that  offence  ana  immediately  apprehended:  "  with  respect  to 
the  second  question,  the  words  of  the  7  &  8  Geo.  4,  certainly  differ 
materially  from  those  in  the  1  Geo.  4,  c.  56,  and  were  obviously  meant 
to  restrict  the  powers  given  by  that  act    The  object  of  the  Legislature 
seems  to  have  been  to  allow  the  immediate  apprehension  of  a  party 
taken  in  the  commission  of  a  crime  of  this  nature,  because  otherwise 
such  offences  would  frequently  be  committed  by  persons  passing 
through  or  having  no  fixed  domicile  in  the  place,  and  they  would 
therefore  entirely  escape,  if  the  party  injured  were  obliged  to  wait 
for  the  formalities  of  a  charge  before  a  magistrate,  or  a  warrant 
Where  the  offender  is  fixed  in  the  country,  so  that  he  can  be  found 
and  apprehended  at  a  subsequent  time,  tnere  is  no  reason  why  that 
apprehension  should  not  be  after  a  regular  proceeding;   and  the 
statute  therefore  differs  from  the  1  Geo.  4,  c.  56,  and  does  not  allow 
a  stale  apprehension  on  an  old  charge,  without  a  warrant     Still  the 
words  of  the  present  statute  must  not  be  taken  so  strictly  as  to  defeat 
its  reasonable  operation.     Suppose  a  party  seen  in  the  act  of  com- 
mitting the  crime  were  to  run  away,  and  immediate  and  fresh  pur- 
suit to  be  made :  I  think  that  would  be  sufficient     So,  in  this  case, 


(m)  Reg.  v.  Phelps»Glouoester  Sum.  Ass. 
1841,  Coltman,  J.  MSS.C.  8.  G.  Neither  in 
this  case  nor  in  Rex  v.  Curran,  was  the  party 
seen  in  the  act  of  committing  the  offence ; 
bnt  it  seems  that  if  the  party  be  seen  in  the 
commission  of  the  offence  by  one  person,  he 
may  be  apprehended  by  another  who  did 
not  see  him  in  the  commission  of  the  of- 
fence.   See  Rex  v.  Howarth,  infra,  p.  608, 


note  (/>),  and  Hanway  o.  Bonhbee,  infra, 
note  (o).  fiallinger  v.  Ferris,  1  M.&W. 
628  ;  Reed  t>.  Cowmeadow,  6  Ad.  &  E. 
661,  7  C.  &  P.  821  ;  and  Beechey  v. 
Sides,  9  B.  &  C.  806,  cases  of  actions  for 
illegal  apprehension  under  the  7  &  8 
Geo.  4,  c.  80,  may  also  be  referred  to. 
G.  S.  G. 
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the  party  is  actually  seen  in  the  commission  of  the  act  complained 
of:  as  soon  as  possible  an  officer  is  sent  for,  and  he  is  taken  as  soon 
as  possible.  No  greater  diligence  could  be  required ;  and  that  being 
the  case,  I  think  it  must  be  treated  as  an  *  immediate  apprehension' 
for  an  offence  which  the  plaintiff,  supposing  under  the  circumstances 
that  it  was  an  offence  at  all,  was  '  found  committing/  "  (o) 

Where  a  policeman  found  the  prisoner  in  a  garden  at  night, 
stooping  down  close  to  the  ground,  and  the  prisoner  jumped  up 
and  ran  away,  and  the  policeman  ran  after  him  and  caught  him ;  and 
it  appeared  that  the  prisoner  was  cutting  or  plucking  some  picketees 
ana  carnations  in  the  garden,  and  the  jury  found  that  the  prisoner 
had  wilfully  and  maliciously  plucked  and  cut  flowers  from  plants  or 
roots  in  the  garden  with  intent  to  steal  them,  and  that  he  was  found 
by  the  policeman  committing  that  offence,  but  that  the  policeman  did 
not  inform  the  prisoner  by  word  of  mouth  that  he  belonged  to  the 
police  force ;  it  was  held,  on  a  case  reserved,  that  the  policeman  had 
authority  to  apprehend  the  prisoner,  (p) 

A  person  may  be  apprehended  without  a  warrant  under  the  5  A  party  may  be 
Geo.  4,  c.  83,  s.  6,  as  a  person  found  in  a  dwelling  house,  &c,  with  in-  *pp«»ended 
tent  to  commit  a  felony,  if  he  is  seen  in  a  dwelling  house,  &c.  but  gets  Vagrant  Act, 
out  of  it  and  is  taken  on  fresh  pursuit,  and  it  makes  no  difference  onfresh pur-* 
that  he  was  not  seen  getting  out  of  the  house,  and  was  found  con-  8uit* 
cealing  himself  to  prevent  being  apprehended  upon  other  premises 
near.  To  make  such  an  arrest  legal  it  is  not  necessary  that  the 
person  should  have  at  the  time  he  is  apprehended  a  continuing  pur- 
pose to  commit  the  felony ;  he  may  be  apprehended  though  that 
purpose  is  wholly  ended.  Upon  an  indictment  for  maliciously 
wounding,  it  appeared  that  near  midnight  two  men  were  seen  near 
a  board-house  belonging  to  Oxley ;  on  two  persons  going  up  to  the 
board-house,  they  heard  a  noise  there,  and  they  found  the  door  of 
the  board-house  half  open,  and  saw  the  prisoner  inside  the  board- 
house  and  heard  a  noise  among  the  boards,  and  the  prisoner  said 
"  bring  the  board :"  the  two  persons  then  went  to  Oxley's  house  to 
call  him  up ;  one  of  them  then  went  to  the  bottom  of  the  road, 
which  was  about  one  hundred  yards  from  the  board-house,  and  in  a 
quarter  of  an  hour  Oxley  came  up,  with  a  carving  knife  in  his  hand, 
and  having  also  got  another  person  to  assist  him,  they  went  to  the 
board-house,  the  door  of  which  was  then  closed;  the  nasp  was  over 
the  staple,  and  the  padlock  was  in  the  staple,  but  not  locked ;  nobody 
was  in  the  board-house :  they  went  in,  and  Oxley  found  two  planks 
removed  from  the  place,  where  he  had  seen  them  four  days  before, 
to  another  part  of  the  board-house,  nearer  the  door ;  they  then 
went  on  from  the  board-house,  and  after  searching  in  several  places, 
found  the  prisoner  in  the  garden  of  another  person,  crouched  down 
under  a  tree,  and  with  a  drawn  sword  in  his  hand :  the  prisoner 
was  asked  twice  what  he  did  there,  he  made  no  answer,  and  then  he 
started  off;  one  of  the  witnesses  ran  and  caught  hold  of  him,  but  the 
prisoner  compelled  him  to  leave  hold  of  him :  the  prisoner  fell  over 

(o)  Hanway   t>.    Boultbee,  1   Moo.  &  7  &  8  Geo.  4,  c.  30,  a.  28,  on  which  this 

Rob.  14.  S.  C.  4  C.  &  P.  350.    The  words  case  turned,  are  the  same  as  those  in  the  7 

of  the  1  Geo.  4,  c.  56,  a.  3,  (which  was  &  8  Geo.  4,  c.  29,  s.  63.     See  note  (m), 

repealed  by  the  7  &  8  Geo.  4,  c.  27,)  were  supra. 

any  person  or  persons  who  shall  have  ac-  ( p)  Rex  v.  Fraser,  R.  &  M.  C.  C.  R. 


tually  committed,  or  be  in  the  act  of  com-      419.     See  this  case  more  at  full,  po&t. 
mitting,  any  offence."    The  words  of  the 
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something,  and  then  the  other  witnesses  came  up:  the  prisoner 
struck  Oxley  on  the  side  with  his  sword,  but  did  not  cut  him ;  then 
the  prisoner  again  attempted  to  get  away,  but  was  prevented  by 
some  paling:  the  prisoner  then  turned  round  and  struck  Oxley  witn 
his  sword,  cut  through  Oxley's  hat  into  his  head,  and  produced  a 
slight  wound  on  his  head :  up  to  that  time  Oxley  had  not  struck  the 

Erisoner  any  blow ;  the  jury  negatived  the  felony  in  removing  the 
oards  from  one  part  of  the  board-house  to  another ;  and  it  was  ob- 
jected that  the  prosecutor  had  no  right  to  apprehend  either  at 
common  law  or  under  the  vagrant  act  (5  Geo.  4,  c.  83,  s.  6) ;  for  at 
common  law  the  power  to  arrest  for  offences  inferior  to  felony  was 
confined  to  the  time  of  committing  the  offence,  and  it  was  the  same 
under  the  Vagrant  Act :  that  the  prisoner  was  not  found  by  the  prose- 
cutor committing  the  offence,  but  on  the  contrary  had  ceased  from 
the  attempt  and  abandoned  the  intention,  which  distinguished  this 
case  from  Rex  v.  Hunt ;  (q)  but  the  judges,  on  a  case  reserved,  held 
that  he  might  lawfully  be  apprehended,  for  as  he  was  seen  in  the 
board-house,  and  was  taken  on  fresh  pursuit  before  he  had  left  the 
neighbourhood,  it  was  the  same  as  if  he  had  been  taken  in  the  out- 
house or  in  running  away  from  it  (r) 

But  if  several  hours  elapse  between  the  time  when  the  offence 
is  committed  and  the  apprehension,  the  apprehension  is  not  war- 
ranted by  the  Vagrant  Act,  although  the  constable  who  apprehends 
saw  the  party  committing  the  offence.     Upon  an  indictment  for 
jdAougiThe1     maliciously  wounding,  it  appeared  that  the  prisoner,  with  several 
taw  the  offence  other  persons,  were  found  by  Jones,  a  constable,  playing  at  thimble- 
~     u.~i        ^  an(j  1)^^  yfifa  tjie  peQpie  at  a  fajr>  between  two  and  four 

o'clock  in  the  afternoon.  Jones,  having  received  verbal  instruc- 
tions from  the  magistrates  to  apprehend  such  offenders,  tried,  with 
the  assistance  of  another  person,  to  apprehend  the  prisoner  and  his 
companions,  and  succeeded  in  taking  one,  but  the  prisoner  and 
two  others  of  his  company  fell  upon  Jones,  rescued  their  companion, 
and  got  away  themselves.  About  nine  o'clock  in  the  evening  Jones 
not  having  been  able  to  find  the  prisoner  before,  saw  him  with 
several  of  his  companions  in  a  public-house,  and  said  to  him,  "you 
are  my  prisoner."  The  prisoner  asked  "  for  what  T*  and  Jones  replied, 
for  what  he  had  been  doing  in  the  fair;  the  prisoner  resisted,  and  a 
scuffle  ensued ;  the  prisoner  escaped  and  concealed  himself  in  a  privy 
in  the  garden.  Jones  called  another  constable  to  his  assistance, 
and  they  together  broke  open  the  privy  door  and  endeavoured  to 
take  the  prisoner,  upon  which  he  took  a  knife  out  of  his  pocket  and 


If  several  hours 
elapse  after 
the  offence  is 
committed,  a 
constable  can- 


committed. 


(g)  E.  &  M.  C.  C.  R.  93, ante,*.  594. 

(r)  Rex  c.  Howarth,  R.  &  M.  <J.  C.  R. 
207.  Rex  v.  Hunt,  was  relied  upon  as  show- 
ing a  right  to  apprehend  at  common  law, 
independently  of  the  5  Geo.  4,  c.  83,  s.  6, 
which  enacts,  "  that  it  shall  be  lawful  for 
any  person  whatsoever  to  apprehend  anj 
person  who  shall  be  found  offending  against 
this  act ;"  and  bj  sec.  4,  "  every  person 
being  found  in  or  upon  any  dwelling-house, 
warehouse,  coach-house,  stable,  or  out* 
house,  or  in  any  inclosed  yard,  garden,  or 
area,  for  any  unlawful  purpose,  shall  be 
deemed  a  rogue  and  vagabond.*'  In  the 
prisoner's  house,   on  the   following  day, 


were  found  some  oak  boards  of  Oxley's, 
which  had  been  seen  m  the  board-house 
four  days  before,  but  Littledale,  J.,  told  the 
jury,  that  he  thought  they  could  not  take 
into  consideration  any  felony  committed  in 
respect  of  them,  as  they  had  been  taken  at 
a  time  previous  to  the  night  in  question, 
and  it  was  not  for  that  transaction  that  the 
prisoner  was  endeavoured  to  be  appre- 
hended. It  was  contended  for  the  prisoner 
that  the  arms  in  the  hands  of  Oxley  were 
such  as  justified  the  prisoner  in  what  be 
did.  but  the  learned  judge  did  not  think 
that  they  did,  and  did  not  draw  the 
tion  of  the  jury  to  them. 
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stabbed  the  other  constable.  The  jury  found  that  the  prisoner 
knew  that  the  constable  was  endeavouring  to  take  him  for  the 
offence  (against  the  Vagrant  Act)  committed  at  the  fair ;  and  upon  a 
case  reserved,  the  Judges  held  that  the  attempt  to  apprehend  was 
not  lawful  under  the  Vagrant  Act,  as  it  was  not  made  on  fresh  pur- 
suit, (a) 

Under  the  9  Geo.  4,  c.  69,  s.  2,  (r)  a  keeper  may   apprehend  A  keeper  may 
poachers,  though  there  are  three  or  more  found  armed,  for  though  apprehend 
sec.  2,  only  authorizes  apprehending  for  offences  under  sec.  1,  yet  SSttingln0"1 
the  offences  punishable  under  sec.  9,  are  also  offences  under  sec.  1 ;  offenco  against 
and  if  the  keeper  be  killed  in  the  attempt  to  apprehend,  the  offender  the  j*  Ge£-  4» 
will  be  guilty  of  murder,  though  the  keeper  nad  previously  struck  ^nd  ^  *'  ^ 
the  offender  or  one  of  his  party;   if  he  struck  in  self-defence  only,  fully  defend 
and  to  diminish  the  violence  illegally  used  against  him  and  not  vin-  himself  against 
dictively  to  punish.     Upon  an  indictment  for  maliciously  shooting,  0deredtohim 
it  appeared  that  the  prisoner  and  twenty-one  other  persons  were  by  the 
found  armed  with  long  poles  and  guns  in  a  coppice,  which  belonged  P0*chwf« 
to  Mr.  P.,  in  the  night,  by  the  keepers  of  Mr.  P.  and  four  of  his  men : 
that  they  came  up  to  the  keepers,  who  warned  them  off;  that  they 
asked  the  keepers  whether  they  meant  to  take  them,  for  that  they 
could  shoot  as  well  as  the  keepers;  that  one  of  the  keepers  said,  that  the 
first  man  that  broke  the  peace  he  would  shoot,  and  one  of  the  keeper's 
men  said  he  would  do  the  best  he  could  towards  taking  them ;  that 
the  prisoner  and  his  party  then  turned  to  go  away,  and  walked 
between  four  hundred  and  five  hundred  yards  over  some  fields  of 
Mr.  Ps.,  turning  once  upon  the  keeper  and  his  men,  and  then  got 
over  the  hedge  into  a  turnpike  road :  that  the  keeper  and  his  men 
followed  them  pretty  closely  all  the  way,  and  got  over  the  hedge 
after  them ;  that  the  prisoner  and  his  party  then  formed  three  deep 
upon  the  road,  and  said  the  keepers  should  not  go  any  farther;  that 
the  keeper  again  repeated  that  the  first  man  that  broke  the  peace  he 
would  shoot;  that  the  prisoner  and  his  party  rushed  upon  the 
keeper  and  his  men,  and  some  others  who  had  joined  them;  that 
one  of  the  prisoners  party  struck  the  keeper  on  the  head  with  a  pole, 
and  the  keeper  knocked  him  down;  that  another  man  struck  at  the 
keeper  with  another  pole,  and  the  keeper  parried  off  the  pole,  and 
knocked  him  down ;  that  one  of  the  prisoner's  partv  fired  a  sun, 
which  wounded  one  of  the  keeper's  men ;  that  anotner  man  then 
struck  the  keeper  on  the  head,  and  the  keeper  knocked  him  down, 
immediately  after  which  one  of  the  prisoners  party  fired  the  shot  in 
question,  which  wounded  the  prosecutor.     It  was  insisted  on  the  part 
of  the  prisoner  that  the  9  Geo.  4,  c  69,  s.  2,  gave  a  power  of  appre- 
hending for  offences  within  the  first  clause  only,  and  that  the  offence 
was  an  offence  upon  sec.  9,  and  not  upon  sec.  1,  but  Bayley,  B., 
thought  that  the  offence  was  an  offence  within  the  first  section :  it 
was  further  insisted  that,  as  the  keeper  had  knocked  down  three  of 
the  men  before  the  shot  in  question  was  fired,  it  would  not  have 
been  murder  if  death  had  ensued,  but  Bayley,  B.,  was  of  opinion 

(q)  Rex  v.  Gardener,  R.  &  M.  C.  C.  R.  gaming,  at  any  game,  or  pretended  game  of 

390.    By  5  Geo.  4,  c  83,  s.  4,  "  every  chance,*'  "  shall  be  deemed  a  rogue  and 

person  playing  or  betting  in  any  street,  vagabond."    See  wee.  6,  note  (p),  $*pra% 

road,  highway,  or  other  open  and  public  p.  608. 
place,  at  or  with  any  table  or  instrument  of  (r)  See  the  sections,  ante,  p.  470,  471 . 
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that  if  the  keeper  struck  not  vindictively,  or  by  way  of  punishment, 
or  for  the  purpose  of  offence,  but  in  self-defence  only,  and  to  diminish 
the  violence  which  was  illegally  brought  into  operation  against  him, 
it  would  have  been  murder  had  death  ensued :  and  he  told  the  jury 
that  he  thought  the  keeper  and  his  men,  even  if  they  had  no  right  tp 
apprehend,  had  full  right  to  follow  the  prisoner  and  his  party,  in 
order  to  discover  who  they  were,  and  that  the  prisoner  and  his  party 
were  not  warranted  in  attempting  to  prevent  them;  and  that  if  they 
had  attempted  to  apprehend  them,  which  however  they  did  not,  they 
would  have  been  warranted  by  the  statute  in  so  doing:  and  the 
learned  Baron  left  it  to  the  jury  whether  the  keeper  did  more  than 
was  necessary  for  his  own  defence,  and  to  diminish  the  violence  and 
force  which  was  illegally  brought  against  him,  as  well  as  the  ques- 
tions of  intent ;  the  jury  found  the  prisoner  guilty  with  intent  to 
prevent  the  lawful  apprehension  of  himself  and  others,  and  for  that 
purpose  to  do  grievous  bodily  harm ;  and  upon  a  case  reserved,  the 
Judges  unanimously  held  that  the  keeper  had  power  to  apprehend, 
inasmuch  as  the  prisoner  was  guilty  of  an  offence  under  the  first 
section  as  well  as  the  ninth ;  and  notwithstanding  the  blows  given 
by  the  keeper,  that  it  would  have  been  murder  had  the  keeper's  man 
died,  (s) 
Killing  a  If  a  keeper,  attempting  lawfully  to  apprehend  a  poacher,  be  met 

ninety  strikes    ^tn  violence,  and  iQ  opposition  to  such  violence,  and  in  self-defence, 
in  self-defence   strike  the  poacher,  and  then  is  killed  by  the  poacher,  it  is  murder. 
is  murder.         Upon  a  similar  indictment,  it  appeared  that  some  keepers  found  the 
prisoners  and  from  six  to  nine  men  more  shooting  in  a  wood  at 
night :  the  prisoners  and  their  party  immediately  attacked  the  keeper 
and  his  party  with  the  butt  ends  of  their  guns,  and  knocked  one  of 
bis  men  down,  and  struck  the  keeper  many  blows,  but  there  was  no 
blow  that  broke  the  skin  and  made  a  wound  until  after  the  keeper 
had  knocked  down  one  of  the  opposing  party.     Mr.  B.  Bayley  left 
this  case  to  the  jury,  as  he  did  the  preceding  one,  and  they  found 
the  prisoners  guilty  with  intent  to  do  grievous  bodily  harm,  and  at 
the  same  meeting  as  the  last  case  this  was  also  considered,  and  the 
judges  affirmed  the  conviction  on  the  same  ground  as  in  the  pre- 
ceding case,  (t) 
A  poacher  If  a  poacher  be  found  committing  an  offence  upon  a  manor,  and 

[innd  ^ffn1*"  ^eing  Pursue(l  run  off  tne  manor,  and  then  return  on  it  again,  he 
on  a  manor,  may  be  apprehended  under  sec.  2.  Upon  an  indictment  for  at- 
u  ho  runs  off  tempting  to  discharge  loaded  arms  with  intent  to  murder,  it  appeared 
and  again  re-  tnat  t^e  prosecutor  found  the  prisoner  and  two  others  by  night  in  a 
manor,  may  be  wood  in  a  manor  belonging  to  Lord  C. ;  he  pursued  them  out  of 
apprehended  that  wood  into  a  field  not  within  the  manor,  and  of  which  Lord  C. 
was  neither  the  owner  or  the  occupier ;  and  that  being  hard  pressed, 
the  prisoner  returned  back  into  Lord  C.'s  manor ;  and  being  still 
pursued,  he  levelled  his  gun  and  snapped  it  at  the  prosecutor ;  it 
was  objected  that  the  authority  to  apprehend  ceased  the  moment 
that  the  prisoner  was  out  of  Lord  C.'s  manor ;  but  it  was  held,  that 

(«)  Rex  v.  Ball,  R.&M.C.  C.  R.  330.      but  also  "  in  case  of  pursuit  being  made  in 

hich 


under  9  Geo. 
4,  c  69,  s.  2. 


The  9  Geo.  4,  c.  69,  s.  2,  differs  from  the  any  other  place  to  which  the  offender  may 
other  acts  authorizing  the  apprehension  have  escaped.0  See  the  section,  ante,  p.  471. 
of  parties  found  committing  offences,  in      See  Rex  v,  Payne,  R.  &  M.  C.  C.  R.  378, 


the  land  where  the  offence  is  committed,  (t)  Rex  v.  Ball,  R.  &  M.  C.  C.  R.  333. 
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as  the  prisoner  returned  again  upon  the  manor  it  was  the  same  as  if 
he  had  never  been  off  the  manor,  (u) 

It  was  held  in  the  same  case  that  a  person,  who  was  not  a  regu*  Watchers, 
larly  appointed  gamekeeper,  but  who  was  employed  as  a  watcher  to 
watch  for  poachers,  had  authority  to  apprehend  poachers,  and  that 
it  was  not  necessary  that  he  should  have  any  written  authority,  (v) 

In  order  to  justify  the  apprehension  of  a  person  for  night  poaching,  The  party  must 
it  must  be  proved  that  he  was  in  pursuit  of  game  between  the  ex-  ™"  ^between 
piration  of  the  first  hour  after  sunset,  and  the  beginning  of  the  last  the  first  hour 
nour  before  sunrise.     Upon  an  indictment  for  maliciously  shooting,  after  J™1?*: 
it  appeared  that  the  prosecutor  on  the  17  th  of  December  heard  a  ^Je ranriae, 
shot  nred  in  a  plantation,  and  saw  the  prisoner  there ;  he  dropped  a 
hen  pheasant ;  the  prosecutor  went  towards  him,  and  he  fired  at  the 
prosecutor:  the  prosecutor  was  not  sure  that  it  was  before  eight 
o'clock  in  the  morning  that  this  occurred ;  it  was  objected  that  as 
the  prisoner  was  not  shown  to  have  been  in  pursuit  of  game  an  hour 
before  sunrise,  the  prosecutor  had  no  right  to  apprehend  him,  and 
the  objection  was  allowed,  (to) 

A  keeper  has  no  right  to  apprehend  poachers  under  the  9  Geo.  4,  A  keeper  can 
a  69,  8.  2,  unless  they  are  found  committing  an  offence  upon  land  j^j^J^  ** 
which  belongs  to  his  master,  or  is  within  his  masters  manor,  (x).    If  unless  they  ar* 
therefore,  a  Keeper  endeavour  to  apprehend  a  poacher  in  a  place  found  on  his 
where  he  is  not  authorized  by  that  statute,  and  the  poacher  kill  him  ™^hm  J^ 
in  order  to  prevent  his  apprehension,  it  is  only  manslaughter.    Upon  master's 
an  indictment  for  murder,  it  appeared  that  a  party  of  poachers  were  manor, 
in  a  wood  by  night  in  pursuit  of  same;  and  that  the  deceased,  who 
was  an  assistant  gamekeeper  of  Mr.  Clive,  and  others  pursued  them, 
and  tried  to  apprehend  them:  upon  which  one  of  the  poachers 
turned  round  and  shot  the  deceased :    the  wood  was  neither  the 
property,  nor  in  the  occupation  of  Mr.  Clive,  nor  was  it  within  any 
manor  that  belonged  to  him ;  Mr.  Clive  only  having  the  permission 
of  the  owner  to  preserve  game  there ;  it  was  held  that  the  deceased 
had  no  authority  to  apprehend  the  poachers  in  the  wood,  and  conse- 
quently that  the  shooting  of  the  keeper  was  only  manslaughter,  (y) 
So  where  a  servant  of  Sir  T.  W.  found  poachers  by  night  in  a  covert 
of  Colonel  C. :  they  ran  away  and  he  pursued  them,  and  was  then 
shot  by  one  of  them  in  the  siae.    Parke,  B.,  said :  "  This  was  not  on   * 
Sir  T.  W.'s  land.  If  a  person  who  was  out  poaching  saw  a  man  running 
after  him,  he  might  fairly  presume  that  the  person  meant  to  appre- 
hend him ;  and  if  the  person  had  no  authority  to  do  so,  he  would  not 
be  guilty  of  murder  in  using  the  gun  he  had  in  his  hand."    "Unless 
the  prosecutor  had  authority  from  Colonel  C.  to  arrest  poachers,  it 
would  only  have  been  manslaughter  if  death  had  ensued  :  he  was 
attempting  an  illegal  arrest,  and  the  pursuit  was  a  sufficient  attempt : 
he  was  not  the  servant  of  Colonel  C,  but  of  Sir  T.  W. :  if  Sir  T.  W. 
was  lord  of  a  manor,  including  his  own  land  and  Colonel  C.'s,  he 
might  be  justified  in  apprehending."  (z) 

(ti)  Rex  v.  Price,  7  C.  &  P.  178,  Park,  (o)  Rex  p.  Price,  tvpra,  note  («)• 

J.  A.  J.,  and  Coleridge,  J.     It  seems  that  (w)  Rex  v.  Tomlinson,  7  C.  &  P.  183, 

the  terms  of  sec.  2  were  not  adverted  to  in  Coleridge,  J. 

this  case,  they  seem  clearly  to  give  autho*  (x)  Admitted  in  Rex  v.   Warner,  R. 

rity  to  apprehend  "  in  any  other  place"  to  &  M.  C.  C.  R.  380,  post.  p.  612. 

which  the  offender  escapes,  without   re-  ( y)  Rex  v.  Addis,  6  C.  &  P.  388,  Pat* 

ference  to  its  being  within  the  manor  or  the  teson,  J. 

property  of  the  persons,  on  whose  land  the  («)  Rex  v.  Davis,  7  C.&P.  785,  Parke,  B. 
poachers  were  found.  C.  $.  G. 
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But  the  interference  by  a  gamekeeper  with  persons  found  armed 
in  the  pursuit  of  game  by  night  on  the  lands  of  an  adjoining  pro- 
prietor, without  any  attempt  forcibly  to  apprehend,  is  not  a  suffi- 
cient provocation  to  reduce  a  malicious  wounding  and  killing  to 
manslaughter.  The  prosecutor,  being  out  on  duty  at  night  as 
gamekeeper  with  his  assistant  on  his  master's  manor,  heard  shots 
towards  a  wood  not  belonging  to  his  master,  and  shortly  afterwards 
saw  the  prisoners  coming  along  a  road  in  the  direction  from  the 
wood ;  the  prisoners  were  armed  with  a  gun,  gun-barrel,  and  blud- 
geons ;  they  stopped  when  they  saw  the  prosecutor  and  his  assistant, 
the  prosecutor  and  his  assistant  advanced  towards  the  prisoners, 
when  the  prosecutor  said,  "  So,  you  have  been  knocking  them  down, 
you  are  a  pretty  set  of  people  to  be  out  so  late  at  night ;"  they  were 
then  about  three  yards  off;  the  prosecuter  said  to  his  assistant,  suffi- 
ciently loud  for  the  prisoners  to  hear,  "  Mind  him  with  the  gun," 
the  assistant  took  hold  of  the  gun  gently,  one  hand  on  the  stock  the 
other  on  the  barrel,  and  took  off  the  cap  gently ;  there  was  no  strug- 
gle ;  the  man  did  not  seem  angry  at  the  assistant's  holding  the  gun ; 
the  prosecutor  saw  one  of  the  prisoners,  and  advanced  to  look  at  the 
faces  of  the  other  two,  but  they  bounced  off.  The  prosecutor  then 
turned  back  towards  his  assistant  and  the  man  who  had  the  gun, 
and  called  out  as  loud  as  he  could,  "  Forward,  Giggles."  Giggles 
was  the  keeper  of  the  manor  in  which  the  wood  was  situate,  but  he 
was  not  there.  Three  of  the  men  ran  in  upon  the  prosecutor, 
knocked  him  down,  and  stunned  him ;  when  he  recovered  himself 
he  saw  all  the  men  coming  by  him,  and  one  said,  "  damn  'em  we 
have  done  'em  both ;"  they  had  got  two  or  three  paces  beyond  him, 
and  one  of  them  turned  back  and  struck  the  prosecutor  a  violent 
blow  on  the  left  leg  with  what  he  thought  was  a  stick,  which 
wounded  him  in  the  leg ;  theprosecutor  had  committed  no  assault 
on  either  of  the  four  men.     The  assistant  took  hold  of  the  gun  to 

Erevent  the  man's  running  away,  but  did  not  tell  him  so ;  he  took 
old  of  it  to  let  the  keeper  see  if  he  knew  the  men ;  the  manor,  in 
which  the  wood  was,  extended  more  than  200  yards  beyond  where 
the  prisoners  were  seen  j  it  was  objected  that  the  prisoners  were 
on  the  high  road,  and  the  prosecutor  and  his  assistant  had  no  right 
to  obstruct  them ;  but  the  jury  having  found  the  prisoners  guilty, 
the  Judges,  upon  a  case  reserved,  held  the  conviction  right  (a) 

It  has  been  shewn  that  though,  even  in  civil  cases,  an  officer 
may  repel  force  by  force,  where  his  authority  to  arrest  or  imprison 
is  resisted,  and  may  do  this  to  the  last  extremity  in  cases  of  rea- 
sonable necessity :  (6)  yet  if  the  party  against  whom  the  process 
has  issued  fly  from  the  officer  endeavouring  to  arrest  him,  or  if  he 
fly  after  an  arrest  actually  made,  or  out  of  custody,  in  execution 
for  debt,  the  officer  has  no  authority  to  kill  him,  though  he  cannot 
overtake  or  secure  him  by  any  other  means,  (c) 

The  authority  of  an  officer,  in  civil  cases,  must  be  regulated  and 


(a)  Rex  v.  Warner,  R.  &  M.  C.  C.  R. 
380.  S.  C.  5  C.  &  P.  525.  It  was  also 
objected  that  the  blow  on  the  leg  was  the 
act  of  one  alone,  and  there  was  no  evidence 
which  of  the  prisoners  inflicted  it ;  and  as 
one  of  the  prisoners,  before  the  blow  was 
given,  said,  "  we've  done  'em,"  ii  must  be 
taken  that  it  was  supposed  both  men  were 


dead,  and  therefore  there  could  be  no  intent 
to  murder,  &c  Bolland,  B.,  told  the  jury 
that  if  they  thought  the  prisoners  were 
acting  in  concert  they  were  all  equally 
guilty. 

(b)  Ante, p.  535. 

(e)  1  Hale,  481.     Fost  271. 
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limited  by  the  writ  or  process  which  he  is  empowered  to  execute, 
and  by  the  extent  of  the  district  in  which  he  is  privileged  to  act. 
It  is  only  in  the  character  of  officer  that  he  can  proceed  to  arrest 
or  imprison,  as  no  private  person  can  of  his  own  authority  arrest 
in  civil  suits,  (d) 

A  press-warrant  extends  in  terms  to  "seamen,  seafaring  men,  Authority  to 
and  others,  whose  occupations  and  callings  are  to  work  in  vessels  ""P"88  >ea- 
and  boats  upon  rivers ;"  (e)  and  persons  of  this  description  may  be 
impressed  to  serve  on  board  his  Majesty's  ships  of  war,  by  those 
who  have  proper  authority  delegated  to  them  for  that  purpose.  (/) 
A  proceeding  which  has  been  sometimes  considered  as  hardly  con- 
sistent with  the  temper  and  genius  of  a  free  government,  but  which 
may  be  defended  on  the  ground  of  its  necessity  for  the  safety  of  the 
state :  in  order  that  the  government  may  be  enabled,  in  time  of 
need,  thus  peremptorily  to  call  for  the  services  of  persons  who  have 
freelv  chosen  a  seafaring  life,  and  whose  education  and  habits  have 
fitted  them  for  the  employment. 

But  as  this  is  a  power  of  an  extraordinary  nature,  it  is  highly 
requisite  that  no  persons  should  assume  it  without  being  duly  qua- 
lified for  that  purpose ;  as  the  special  protection  which  the  law 
affords  to  its  officers  will  not  be  extended  to  those  who  venture  to 
act  without  proper  authority.     Thus,  where   the   execution  of  a 
press-warrant  is  directed  by  the  terms  of  the  warrant  (as  is  now 
always  the  case)  not  to  be  intrusted  to  any  person  but  a  commis- 
sioned officer,  the  execution  of  it  by  another  person  will  be  illegal. 
As  in  a  case  where  the  lieutenant  of  a  press-gang,  to  whom  the  The  delegation 
execution  of  a  warrant  was  properly  deputed,  remained  in  King  of  authority 
Road,  in  the  port  of  Bristol,  while    his  boat's  crew  went    some  .to,mPreMis 
leagues  down  the   channel,   by   his  directions,  to  press  seamen;       * 
this  was  illegal ;  and  when,  in  the  furtherance  of  that  service,  one 
of  the  press-gang  was  killed  by  a  mariner  in  a  vessel  which  they 
had  boarded  with  intent  to  press  such  persons  as  they  could  meet 
with,  it  was  ruled  to  be  only  manslaughter,  though  no  personal 
violence  had  been  offered  by  the  press-gang,  (g)     And  upon  the 
same  principles,  where  the  mate  of  a  ship  and  a  party  of  sailors, 
without  either  the  captain  who  had  the  press-warrant,  or  the  lieu- 
tenant who  was  regularly  deputed  to  execute  it,  impressed  a  man, 
and  upon  his  making  some  resistance,  one  of  the  party  struck  him 
a  violent  blow  with    a   large  stick,  of  which   he  died  some  days 
after,  it  was  adjudged  murder,  (h)     And,  in  another  case,  the  dele- 
gation of  the  power  of  impressing  by  a  lieutenant  (to  whom  the 
warrant  had  been  directed)  to  a  petty  officer  and  several  others,  to 
whom  he  had  given  verbal  orders  to  impress  certain  seafaring  men, 
of  whom  he  had  received  intelligence,  was  decided  to  be  clearly 
bad ;  though  it  was  found  to  be  the  constant  usage  and  invariable 
custom  of  the  navy  for  all  commissioned  officers,  having  in  their 
custody  such   press-warrants,  to  give  verbal    orders  to  such  petty 

(d)  \  Hawk.  P.  C.  c.  28,  s.  19.  Foster,  as  recorder  of  Bristol,  in  support  of 

(c)  Softly,  ex  parte,  1  East,  R.  466. 1  East,  the  legality  of  impressing  seamen. 
P.  C.  c.  5,  s.  75.  p.  307.     The  same  terms  {g)  Broadfoot's  case,  Fost.   15*.     But 

occur  also  in  the  warrant  iu  Broadfoot's  if  a  warrant  be  directed  to  several,  one  of 

case,  Fost.  156.  them  may  execute  it.     1  Hale,  459. 

(/)  Broadfoot's  case,  18  St.  Trials  (by  (A)  Dixons  case,  1  East,  P.  C.  c.  5, 

Howell)   1323.  Fost.  154;  where  see  an  s.  80,  p.  313  ;   and  see  also  Browning's 

elaborate  argument  delivered  by  Mr.  J.  case,  1  East,  P.  C.  c.  5,8.  80,  p.  312. 
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approaching 
the  ship. 


officers  whom  they  might  think  fit  to  employ  upon  the  impress 

service,  and  that  such  petty  officers  usually  acted  without  any  other 

authority  than  such  verbal  orders,  (t) 

Murder  by  a         If  a  snip's  sentinel  shoot  a  man,  because  he  persists  in  approaching 

•hip's  sentinel    tne  ship  when  he  has  been  ordered  not  to  do  so,  it  will  te  murder, 

pereo^fiSm  un'ess  8UC^  an  act  was  necessary  for  the  ship's  safety.  And  it  will 
be  murder,  though  the  sentinel  had  orders  to  prevent  the  approach 
of  any  boats;  had  ammunition  given  to  him  wnen  he  was  put  upon 
guara ;  and  acted  under  the  mistaken  impression  that  it  was  his  duty. 
The  prisoner  was  sentinel  on  board  the  Achille,  when  she  was  paying 
off.  The  orders  to  him  from  the  preceding  sentinel  were,  to  keep 
off  all  boats,  unless  they  had  officers  with  uniforms  in  them,  or  unless 
the  officer  on  deck  allowed  them  to  approach  ;  and  he  received  a 
musket,  three  blank  cartridges,  and  three  balls.  The  boats  pressed ; 
upon  which  he  called  repeatedly  to  them  to  keep  off;  but  one  of 
them  persisted  and  came  close  under  the  ship :  and  he  then  fired 
at  a  man  who  was  in  the  boat,  and  killed  him.  It  was  put  to  the 
jury  to  find,  whether  the  sentinel  did  not  fire  under  the  mistaken 
impression  that  it  was  his  duty :  and  they  found  that  he  did.  But 
a  case  being  reserved,  the  Judges  were  unanimous  that  it  was,  never- 
theless, murder.  They  thought  it,  however,  a  proper  case  for  a 
pardon :  and  further,  they  were  of  opinion,  that  if  the  act  had  been 
necessary  for  the  preservation  of  the  snip,  as  if  the  deceased  had  been 
stirring  up  a  mutiny,  the  sentinel  would  have  been  justified,  (j) 

The  party  taking  upon  himself  to  execute  process,  whether  by  writ 
or  warrant,  must  be  a  legal  officer  for  that  purpose,  or  his  assistant : 
and  if  an  officer  make  an  arrest  out  of  his  proper  district,  or  have  no 
warrant  or  authority  at  all,  or  if  he  execute  process  out  of  the  juris- 
diction of  the  court  from  whence  it  issues,  he  will  not  be  considered 

proper  district,  as  a  legal  officer  entitled  to  the  special  protection  of  the  law:  and 
therefore,  if  a  struggle  ensue  with  the  party  injured,  and  such  officer 
be  killed,  the  crime  will  be  only  manslaughter,  (k)  And  it  has  been 
ruled,  that  homicide  committed  upon  a  bailiff,  attempting  to  execute 
a  writ  within  an  exclusive  liberty,  such  writ  not  having  a  non-omitta* 
clause,  will  not  amount  to  murder.  (/)  It  has  been  held,  that  if  the 
constable  of  the  vill  of  A.  come  into  the  vill  of  B.  to  suppress  some 
disorder,  and  in  the  tumult  the  constable  be  killed  in  the  vill  of  B., 
this  will  be  only  manslaughter,  because  he  had  no  authority  in  B.  as 
constable,  (m)  But  it  was  considered,  that  if  the  constable  of  the  vill 
of  A.  had  a  particular  precept  from  a  justice  of  peace  directed  to  him 
by  name,  or  by  his  name  of  office  as  constable  of  A.,  to  suppress  a 
riot  in  the  vill  of  B.,  or  to  apprehend  a  person  in  the  vill  of  B.  for 
some  misdemeanor  within  the  jurisdiction  and  conusance  of  the 
justice  of  the  peace,  and  in  pursuance  of  that  warrant  he  went  to 
arrest  the  party  in  B.,  and  in  executing  his  warrant  was  killed  in  B., 
this  amounted  to  murder,  (n)    Where  a  warrant  was  directed  "  to 


The  authority 
to  arrest  and 
imprison  can 
only  be 
eisedby  a 
le^al  officer 
within  the 


(0  Borthwick's  case,  Doogl.  207.  The 
warrant  enjoined  all  mayors,  &c,  to  aid 
and  assist  the  officer  to  whom  it  was  di- 
rected, and  those  employed  by  him  in  the 
execution  thereof. 

O)  Rex  v.  Thomas,  East.  T.  1816.  MS. 
Bayley,  J. 

(h)  1  Hale,  457,  458.  459.  1  East, 
P.  C.  c.  5,  s.  80,  p.  312,314. 


(/)  Rex  v.  Mead  and  another,  2  Stark. 
C.  205. 

(m)  1  Hale,  459. 

(n)  1  Hale,  459.  2  Hawk.  P.  C.  c  13, 
s.  27,  30.  It  may  be  here  mentioned,  that 
by  24  Geo.  2,  c.  44,  s.  6,  if  a  warrant  is 
irregular  in  the  frame  of  it,  the  officer 
executing  it  ministerially  is  indemnified 
against  any  action  for  damages  by  the  party 
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C.  S.,  one  of  the  collectors  of  the  parish  of  W.,  the  constables,  of  the 
said  parish,  and  all  others  his  majesty's  officers,"  to  levy  a  distress,  it 
was  held  that  the  constable  of  W.  had  no  authority  to  execute  it  out 
of  the  parish  of  W. :  the  rule  of  law  being,  that  where  a  warrant  is 
directed  to  officers,  as  individuals,  or  to  individuals  who  are  not 
officers,  they  may  execute  it  any  where  within  the  extent  of  the 
magistrate's  jurisdiction ;  but  where  it  is  directed  to  men  by  the 
name  of  their  office,  it  is  confined  to  the  districts,  in  which  they  are 
officers,  (o)    But  the  law  as  to  the  latter  point  was  altered  by  the  5  Geo.  4,  c.18, 
5  Geo.  4,  c.  18,  which  recites,  that  warrants  addressed  to  constables,  i«6.  Constat 
headboroughs,  tithing-men,  borsholders,  or  other  peace  officers  of  ^JJ^JJJ3^. 
parishes,  townships,  hamlets,  or  places,  in  their  characters  of  and  as  rants  out  of 
constables,  headboroughs,  tithing-men,  borsholders,  or  other  peace  their  precincts, 
officers  of  such  respective  parishes,  townships,  hamlets,  or  places,  can-  {SEnAe1 
not  be  lawfully  executed  by  them  out  of  the  precincts  thereof  res-  jurisdiction  of 
pectively,  whereby  means  are  afforded  to  criminals  and  others  of  the  justice 
escaping  from  justice ;  and  then  for  remedy  thereof  enacts,  "  that  it  S^w^ne 
shall  and  may  be  lawful  to  and  for  each  and  every  constable,  and  to  same, 
and  for  each  and  every  headborough,  tithing-man,  borsholder,  or 
other  peace  officer,  for  every  parish,  township,  hamlet,  or  place,  to 
execute  any  warrant  or  warrants  of  any  justice  or  justices  of  the  peace, 
or  of  any  magistrate  or  magistrates,  within  any  parish,  township, 
hamlet  or  place,  situate,  lying,  or  being  within  that  jurisdiction  for 
which  such  justice  or  justices,  magistrate  or  magistrates,  shall  have 
acted  when  granting  such  warrant  or  warrants,  or  when  backing  or 
indorsing  any  such  warrant  or  warrants,  in  such  and  the  like  manner 
as  if  such  warrant  or  warrants  had  been  addressed  to  such  constable, 
headborough,  tithing-man,  borsholder,  or  other  peace  officer,  specially, 
by  his  name  or  names,  and  notwithstanding  the  parish,  township, 
hamlet,  or  place,  in  which  such  warrant  or  warrants  snail  be  executed, 
shall  not  be  the  parish,  township,  hamlet,  or  place,  for  which  he  shall 
be  constable,  headborough,  tithing-man  or  borsholder,  or  other  peace 
officer;  provided  that  the  same  be  within  the  jurisdiction  of  the 
justice  or  justices,  magistrate  or  magistrates,  so  granting  such  warrant 
or  warrants,  or  within  the  jurisdiction  of  the  justice  or  justices,  magis- 
trate or  magistrates,  by  whom  any  such  warrant  or  warrants  shallbe 
backed  or  indorsed."  (p)    This  statute  does  not  extend  to  the  war- 
rant of  a  Judge  of  the  King's  Bench,  but  only  to  the  warrants  of 
persons  having  authority  as  justices  of  the  peace  within  the  limited 
jurisdictions  therein  expressed,  (q)     It  may  be  observed,  that  if  a 
warrant  be  directed  to  several  persons,  any  of  them  may  execute  it  (r) 

A  warrant  must  be  executed  by  the  party  named  in  it,  or  by  some  A  warrant 
one  assisting  such  party,  and  in  his  presence,  either  actual  or  con-  must ■  **!  In- 
structive.    Upon  an  indictment  under  the  9  Geo.  4,  c.  31,  for  mali-  the  person*  * 
ciously  stabbing,  it  appeared  that  a  constable  having  a  warrant  to  named  in  it,  or 
apprehend  the  prisoner,  gave  it  to  his  son,  who  went  in  pursuit  of  ty  £°me  one 
the  prisoner,  in  company  with  his  brother,  the  father  stayed  behind ;  "* 

injured,  though  the  magistrate  by  whom  it  warrants  therein  mentioned  out  of  their  own 

was  issued  exceeded  his  jurisdiction.  parishes,  &c,  but  does  not  compel  them  to 

(o)  Rex  t>.  Weir,  1  B.  &  C.  288.    2  D.  do  so.     Gimbcrt  v.  Ooyney  and  another, 

&  R.  444.     8ee  per  Lord  Holt  in  Rex  v.  Excheq.  Trin.  T.  1825.   Macl.  &  Y.  469. 

Chandler,  1  Lord  ttaym.  546.  (7)  Gladwell  v.  Blake,  5  Tyrw.  l<;b\ 

(p)  It  has  been  decided  that  this  statute  (r)  1  Hale,  459. 
only  authorises  constables  to  execute  the 
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or  constructive   ^  brothers  found  the  prisoner  lying  under  a  hedge ;  and  when  they 
^reBeace'         came  up  he  had  a  knife  in  his  hand,  running  it  into  the  ground ;  he 


nit 


>t  up  from  the  ground  to  run  away,  one  of  them  laid  hold  of 
rim,  and  he  stabbed  him  with  the  knife ;  the  father  was  in  sight  at 
about  a  quarter  of  a  mile  off.    Parke,  B.    "  The  arrest  was  illegal  as 
the  father  was  too  far  off  to  be  assisting  in  it."  (*)     So  where  upon  a 
similar  indictment,  it  appeared  that  a  warrant  issued  by  commis- 
sioners of  bankrupt  was  directed  to  "  J.  Adams  and  W.  Smith  our 
messengers  and  their  assistants ;"  and  that  the  prosecutor,  who  was 
the  assistant  of  Smith,  having  obtained  the  warrant  from  him,  went 
in  pursuit  of  the  prisoner,  who,  on  the  prosecutor  overtaking  him, 
ana  saying  he  had  the  warrant,  wounded  the  prosecutor  with  a 
stone ;  neither  Smith  nor  Adams  being  present  at  the  time,  nor  any- 
where near  the  place,  where  the  attempt  to  arrest  occurred :  it  was 
objected  that  the  prosecutor  was  not  authorized  by  the  warrant  to 
arrest  the  prisoner  except  in  the  presence,  actual  or  constructive,  of 
either  Adams  or  Smith,  and  that  the  word  "assistants"  only  ex- 
tended to  persons  who  went  with  Adams  and  Smith  to  assist  in 
taking  the  prisoner.     Williams,  J.,  said,  "  I  think  it  is  not  sufficient 
that  the  prosecutor  should  have  been  deputed  to  act  on  the  warrant 
by  the  messenger ;  and  I  think  also,  that  to  authorize  him  to  act,  he 
must  derive  his  authority  direct  from  the  commissioners  themselves. 
It  appears  to  me  that  the  term  "  assistant "  would  apply  to  any 
person,  whom  Adams  or  Smith  directed  to  go  in  aid  of  them.     It 
therefore  remained  uncertain  who  those  assistants  might  be,  till  either 
Smith  or  Adams  had  named  them ;  and  I  think  that  is  not  a  legal 
execution  of  the  warrant,  unless  it  be  executed  in  the  presence  actual 
or  constructive,  of  either  Adams  or  Smith,  who  are  named  in  it"  (t) 
As  to  the  time        The  following  case  has  been  decided  as  to  the  continuing  in 
traueTfaVcrce    ^orce  °f a  magistrate's  warrant     The  prisoner  was  indicted  for  ma- 
liciously wounding  the  prosecutor  with  intent  to  resist  his  apprehen- 
sion for  a  certain  offence,  to  wit,  for  that  he  on,  &c,  at,  &c.,  did 
violently  assault  and  beat  one  W.  P.    The  prosecutor  having  received 
a  warrant,  whereby  he  was  commanded  "  to  apprehend  the  prisoner 
and  to  bring  him  before  me  to  answer  unto  the  said  complaint  (as- 
saulting W.  r.)  and  to  be  further  dealt  with  according  to  law,"  went 
in  search  of  the  prisoner,  and  brought  him  before  the  magistrate, 
who  granted  the  warrant,  and  another  magistrate ;  he  was  ordered 
to  find  bail ;  he  said  he  would  not ;  upon  which  he  was  ordered  to 
be  committed ;  whilst  the  commitment  was  making  out  he  made  his 
escape ;  the  prosecutor  was  ordered  to  go  after  him ;  there  was  no 
authority  in  writing ;  but  in  consequence  of  the  verbal  directions  of 
the  magistrates  to  the  clerk,  who  was  making  out  the  commitment, 
the  latter  ordered  the  prosecutor  to  go  after  the  prisoner :  the  pro- 
secutor accordingly  did  so,  and  in  attempting  to  apprehend  the 
prisoner  was  cut  by  him  with  a  knife ;  it  was  objected  on  the  part  of 
the  prisoner  that  the  count  was  not  proved,  for  that  the  party  having 
been  taken  before  the  magistrate,  the  warrant  was  functus  officio  ; 
and  the  second  taking  was  for  having  made  his  escape  from  the 
office ;  secondly,  that  the  count  was  bad,  as  it  did  not  follow  that  the 

(«)  Rex  p.  Patience,  7  C.  &  P.  775.  Aston,  J.,  said, "  it  is  not  necessary  tbat 

See  this  case,  poU%  p.  623.  the  bailiff  should  be  actually  in  sight,  but 

(t)  Rex  v.  Whalley,  7  C.  &  P.  245.  he  must  be  so  near  as  to  be  near  at  hand, 

See  Blatch  v.  Archer  Cowp.   63,  where  and  acting  in  the  arrest." 
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offence  stated  in  it :  viz.,  the  assaulting  W.  P.,  was  an  offence  for 
which  the  prisoner  was  liable  to  be  apprehended ;  but  Gaselee,  J., 
thought  the  warrant  continued  in  force,  and  that  the  second  objec- 
tion was  upon  the  face  of  the  record ;  and  the  jury  having  found  the 
prisoner  guilty,  both  objections  were  considered  upon  a  case  reserved, 
and  the  conviction  was  held  good,  (u) 

Where  an  officer  endeavouring  to  execute  process  is  resisted  and  As  to  the 
killed,  the  crime  will  not  amount  to  murder,  unless  the  process  is  leg^ityofthe 
legal;  but  by  this  is  to  be  understood  only  that  the  process,  whether  F 
by  writ  or  warrant,  must  not  be  defective  in  the  frame  of  it,  and 
must  issue  in  the  ordinary  course  of  justice  from  a  Court  or  magis- 
trate having  jurisdiction  in  the  case,  (t?)  Therefore,  though  there 
may  have  been  error  or  irregularity  in  the  proceeding  previous  to 
the  issuing  of  the  process,  it  will  be  murder  if  the  sheriff  or  other 
officer  should  be  killed  in  the  execution  of  it ;  for  the  officer  to 
whom  it  is  directed  must,  at  his  peril,  pay  obedience  to  it  (w)  And 
for  this  reason,  if  a  capias  ad  satisfaciendum,  fieri  facias,  writ  of 
assistance,  or  any  other  writ  of  the  like  kind  issue,  directed  to  the 
sheriff,  and  he  or  any  of  his  officers  be  killed  in  the  execution  of  it, 
it  is  sufficient,  upon  an  indictment  for  this  murder,  to  produce  the 
writ  and  warrant,  without  shewing  the  judgment  or  decree.  Kx)  But 
it  seems  that  the  writ,  as  well  as  the  sheriff's  warrant  to  the  bailiff, 
must  be  produced,  (y)  So,  though  the  warrant  of  a  justice  of  peace 
be  not  in  strictness  lawful,  as  if  it  do  not  express  the  cause  with 
sufficient  particularity ;  yet,  if  the  matter  be  within  his  jurisdiction, 
the  killing  of  the  officer  executing  the  warrant  will  be  murder ;  for 
it  is  not  in  the  power  of  the  officer  to  dispute  the  validity  of  the 
warrant,  if  it  be  under  the  seal  of  the  justice,  (z)  It  may  be  ob-  Miity  of  the 
served  also,  that  in  all  kinds  of  process,  both  civil  and  criminal,  the  excuSe*10 
falsity  of  the  charge  contained  in  such  process  will  afford  no  matter 
of  alleviation  for  killing  the  officer ;  for  every  man  is  bound  to  sub- 
mit himself  to  the  regular  course  of  justice :  (a)  and  therefore,  in 
the  case  of  an  escape  warrant,  the  person  executing  it  was  held  to 
be  under  the  special  protection  of  the  law,  though  the  warrant  had 
been  obtained  by  gross  imposition  on  the  magistrate,  and  by  false 
information  as  to  the  matters  suggested  in  it  (b) 

A  Serjeant  at  mace  in  the  city  of  London  having  authority,  ac- 
cording to  the  custom  of  the  city,  by  entry  in  the  porter's  book  at 
one  of  the  counters,  to  arrest  one  Murray  for  debt,  arrested  him 
between  five  and  six  in  the  evening  of  the  8th  November,  saying  at 
the  same  time,  "  I  arrest  you  in  the  King's  name,  at  the  suit  of 


(«)  Rex  *.  Williams,  R.  &  M.  C.  C.  R. 
387.  As  no  time  is  usually  prescribed  for  the 
execution  of  a  warrant,  it  continues  in 
force  till  fully  executed,  though  it  be  seven 
years  after  its  date,  provided  the  magistrate 
so  long  lives.  Dickenson  r.  Brown,  Peake, 
N.  P.  344,  Lord  Kenyon.  C.  J. 

(p)  Fost.  311.  An  attachment  issued, 
and  signed  by  the  county  clerk  in  his  own 
cause,  is  le^al  process  :  for  it  was  held, 
that  in  issuing  it  the  county  clerk  acted 
merely  in  a  ministerial  capacity,  and  not  as 
judge  in  his  own  cause.  Baker's  case, 
1  Leach,  112.  He  was  the  only  officer 
who  signed  such  process,  and  the  process 
was  in  the  name  and  under  the  seal  of  his 


superior,  and  it  was  process  against  the 
goods  only. 

(to)  Fost.  311.     1  Hale,  457. 

(*)  Rogers'  case,  Cornwall  Sum.  Ass. 
1735,  ruled  by  Lord  Hardwicke.  Fost. 
311,312,  ante,  p.  569. 

(y)  Rex  ©.  Mead  and  another,  2  Stark. 
C.  205,  an  arrest  upon  mesne  process. 

O)  1  Hale,  4*9,  460.  It  is  said,  how- 
ever, that  this  must  be  understood  of  a 
warrant  containing  all  the  essential  requi- 
sites of  one.  1  East,  P.  C.  c.  5,  s.  78,  p.  3 1 0, 
and  see  Rex  v.  Hood, port,  p.  61 8,  note  (/). 

(a)  1  East,  P.  C.  c.  5,  s.  8,  p.  310. 

(6)  Curtis's  case,  Fost.  135.  And  see 
Fost.  312. 
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Process  de- 
fective in  the 
frame  of  it 


Every  warrant 
ought  to  spe- 
cify the  offence 
charged,  the 
authority  under 
which  the  ar- 
rest is  to  be 
made,  the  per- 
son who  is  to 
execute  it,  and 
the  person  to 
be  arrested. 


Master  Radford  ;w  but  he  did  not  produce  his  mace :  Murray  re- 
sisted, and  one  of  bis  companions  killed  tbe  officer.  Upon  a  special 
verdict  it  was  urged  that  the  arrest  in  the  night  was  illegal,  that  the 
serjeant  should  have  shewn  his  .mace,  and  that  a  custom  stated  in 
the  verdict  to  arrest  without  process  first  against  the  goods  was 
illegal :  but  the  objections  were  overruled ;  and  judgment  was  given 
for  the  King,  and  one  of  the  prisoners  was  executed,  (c) 

But  if  the  process  be  defective  in  the  frame  of  it,  as  if  there  be  a 
mistake  in  the  name  or  addition  of  the  person  on  whom  it  is  to  be 
executed ;  or  if  the  name  of  the  officer  or  the  party  be  inserted 
without  authority,  and  after  the  issuing  of  the  process,  and  the  officer 
endeavouring  to  execute  it  be  killed,  this  will  amount  to  no  more 
than  manslaughter  in  the  person  whose  liberty  is  so  invaded,  (d) 

Every  warrant  ought  to  specify  the  offence  charged ;  the  authority 
under  which  the  arrest  is  to  be  made ;  the  person  who  is  to  execute 
it ;  and  the  person  to  be  arrested,  (e)  A  warrant,  therefore,  leaving 
a  blank  for  the  Christian  name  of  the  person  to  be  apprehended, 
and  giving  no  reason  for  the  omission,  but  describing  him  only  as 

H.,  the  son  of  S.  H.,  and  stating  the  charge  to  be  for  assaulting 

A.  B.  in  the  execution  of  his  duty,  without  particularizing  the  time, 
place,  or  any  other  circumstances  of  the  assault,  is  too  general  and 
unspecific,  and  therefore  a  resistance  to  an  arrest  thereon,  and  killing 
the  person  attempting  to  execute  it,  will  not  be  murder.  Upon  an 
indictment  for  maliciously  wounding,  it  appeared  that  George  Hood 
having  assaulted  Brown,  a  sheriff's  officer,  who  was  endeavouring  to 
arrest  his  father,  Samuel  Hood,  under  a  capias  ad  respondendum, 
Brown  applied  to  a  magistrate  for  a  warrant  to  apprehend  George 
Hood  for  an  assault,  but  not  being  at  that  time  acquainted  with  his 
Christian  name,  the  warrant,  so  far  as  it  related  to  the  name  and 
description  of  the  person  committing  the  assault,  was  in  the  following 

terms,  viz.,  "  to  take  the  body  of Hood  (leaving  a  blank  for 

the  Christian  name)  of,  &c,  by  whatsoever  name  he  may  be  called 
or  known,  the  son  of  Samuel  Hood,  to  answer,  &c,  on  the  oath  of 
Francis  Brown,  an  officer  of  the  sheriff  of  the  county  of  Wilts,  for 
assaulting  him  in  the  execution  of  his  duty-"  This  warrant  was 
delivered  to  the  tithing -man  to  execute,  and.  he  went  to  S.  Hood's 
house,  with  Brown  and  others,  to  execute  it ;  and  Brown  pointed 
out  G.  Hood  to  the  tithing-man  as  the  person  on  whom  the  warrant 
was  to  be  executed,  and  upon  attempting  to  apprehend  him,  he 
stabbed  a  person  whom  the  tithing-man  had  charged  to  aid  and 
assist  S.  Hood  had  four  sons  who  resided  with  him.  It  was  ob- 
jected that  as  the  Christian  name  of  George  Hood  was  omitted,  the 
warrant  was  illegal,  and  would  not  authorize  his  apprehension ;  and, 
upon  a  case  reserved,  the  judges  were  unanimously  of  opinion  that 
the  warrant  was  bad,  because  it  omitted  the  Christian  name;  it 
should  have  assigned  some  reason  for  the  omission,  and  have  given 
some  particulars  of  George  Hood,  by  which  he  might  be  distinguished 
from  his  brothers.  (/) 


(c)  Mackally*s  case,  9  Co.  66  6. 

(rf)  1  Hale,  457.  1  Hawk.  P.  C.  c.  31, 
s.  64.  Fost  312.  1  East,  P.  C.  c.  5,  s.  78, 
p.  310.  Sir  Henry  Ferrers' case,  Cro.  Car. 
371. 

(e)    Per    Coleridge,   arguendo,   Rex   v. 


Hood,  infra, 

(/)  Rex  o.  Hood,  R.  &  M.  C.  C.  R.  281 . 
See  per  Tindal,  C.  J.,  in  Hoye  a.  Bosh,  w- 
Jra,  note  (g).  Tbe  decision  seems  to  have 
proceeded  on  the  omission  of  the  Christian 
name  alone,  but  tbe  marginal  note  adverb 
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It  is  of  the  essence  of  a  warrant  that  it  should  be  so  framed  that  T^  essence  of 
the  officer  should  know  whom  he  is  to  take,  and  that  the  party  upon  tolSicriSe1*  he 
whom  it  is  executed  should  know  whether  he  is  bound  to  submit  to  party  to  be 
the  arrest.  If,  therefore,  a  constable,  having  a  warrant  directing  him  tfke,}j.so  tnat 
to  apprehend  A.  B.,  arrest  C.  B.  under  the  warrant,  such  arrest  is  £ne0°  ^hom^e 
illegal,  although  C.  B.  were  the  person  against  whom  the  magistrate  is  to  take,  and 
intended  to  issue  the  warrant,  and  although  the  person  who  made  the  party  may 
the  charge  before  the  magistrate  pointed  out  (J.  B.  as  the  man  he°iT bound  to 
against  whom  the  warrant  was  issued     A  magistrate  for  the  county  submit  to  the 
of  Herts  issued  his  warrant,  directing  a  constable  to  take  John  H.,  arrest 
charged  with  stealing  a  mare.     Armed  with  this  warrant,  the  con- 
stable went  to  Smithfield,  and  there  arrested  Richard  H.,  who  was 
the  party  against  whom  information  had  been  given,  and  against 
whom  the  magistrate  intended  to  issue  his  warrant,  and  who  was 
supposed  to  be  called  John  EL ;  his  name,  however,  was  really 
Richard,  H.,  John  H.,  being  the  name  of  his  father.     There  was  no 
proof  that  a  felony  had  been  committed.     The  person  who  made 
the  charge  before  the  magistrate  pointed  out  Richard  H.  as  the  man 
who  had  stolen  the  mare,  and  a  person  present  said  that  his  name 
was  John  H.,  and  there  was  clearly  evidence  to  go  to  the  jury  that 
Richard  H.  was  the  man  intended  to  be  taken  up.     Coltman,  J., 
told  the  jury  that  the  law  would  not  justify  the  constable's  act,  the 
warrant   being  against  John  and  not  against   Richard,  although 
Richard  was  trie  party  intended  to  be  taken ;  that  a  person  cannot 
be  lawfully  taken  under  a  warrant  in  which  he  is  described  by  a 
name  that  does  not  belong  to  him,  unless  he  has  called  himself  by 
the  wrong  name ;  that  a  constable  may,  in  many  cases,  take  up  a 
person  on  a  charge  of  felony  by  virtue  of  his  office  of  constable,  and 
without  any  warrant  from  a  magistrate ;  but  that  he  can  only  do  so 
within  the  district  for  which  he  is  chosen  constable.     The  jury 
having  found  a  verdict  against  the  constable,  the  Court  held  that 
the  direction  was  right     That  in  civil  process,  the  taking  a  person 
by  the  name  mentioned  in  a  warrant,  his  real  name  being  different, 
cannot  be  justified,  and  that  no  distinction  could  be  made  between 
civil  and  criminal  process.     In  either  case  the  object  of  the  warrant 
is  to  identify  the  party  intended  to  be  arrested,  (g) 

It  appears  to  have  been  formerly  a  very  common  practice  to  issue  Of  the  illega- 
blank  warrant*,  notwithstanding  their  illegality ;  a  practice  exceed-  ^jfj£ 
ingly  reprehensible,  and  which,  in  the  following  case,  afforded,  to  a 


warrants. 


to  the  insufficiency  of  the  statement  of  the 
offence  for  which  the  warrant  was  granted, 
and  it  seems  that  the  warrant  was  bad 
on  that  ground  also,  as  it  did  not  state 
where  the  assault  was  committed,  and 
therefore  djd  not  show  that  it  was  within  the 
jurisdiction  of  the  magistrate  who  granted 
the  warrant.  C.  S.  G. 

(ri  Hoye  v.  Bush,  1  M.  &  Gr.  775. 
As  tnere  was  no  authority  to  apprehend 
Richard  H.  under  the  warrant,  and  the 
constable  was  out  of  his  district,  he  was  in 
the  same  situation  as  a  private  individual. 
and  therefore  could  only  have  defended 
himself  by  proving  that  a  felony  had  been 
committed  by  Richard  H.  See  ante,  p.  534, 
and  per  Tindal,  C.  J.  1  M.  &  Gr.  780. 
"  If  ne  were  the  guilty  person,  the  officer 
would  not  want  the  warrant,  supposing 


a  felony  to  have  been  committed."  If  the 
constable  had  been  within  his  district  the 
facts  of  this  case  seem  to  have  been  suffi- 
cient to  have  justified  his  apprehending 
Richard  H. ;  as  in  such  a  case,  although 
no  felony  had  been  committed,  yet  if  there 
were  reasonable  ground  to  suspect  Richard 
H.  of  having  committed  a  felony,  that 
would  justify  the  constable  in  apprehending 
him.  See  Beckwhh  v.  Philby,  6  B.&  C.  638, 
ante,  p.  595  note  (t).  Q**re, whether  it  ought 
not  in  this  case  to  have  been  left  to  the 
jury  to  say  whether  or  not  the  party  was  as 
well  known  by  the  name  of  John  as  Rich- 
ard. If  he  were  as  well  known  by  the 
one  as  the  other,  as  an  indictment  des- 
cribing him  by  either  name  would  be  good, 
(ante,  p.  555),  so  it  is  conceived  would 
a  warrant.  C.  8.  G. 
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Other  cases  as 
to  the  illega- 
lity of  blank 
warrants. 


desperate  and  atrocious  offender,  a  shelter  from  the  capital  punish- 
ment which  he  well  merited)  by  extenuating  his  crime  of  killing 
the  person  who  assisted  in  executing  the  warrant  to  manslaughter. 
The  prisoner  Stockley,  about  Lady-day  1753,  had  been  arrested 
by  Welch,  the  deceased,  at  the  suit  of  one  Bourn,  but  was  rescued ; 
and  he  afterwards  declared,  that  if  Welch  offered  to  arrest  him 
again,  he  would  shoot  him.     A  writ  of  rescue  was  made  out  at  the 
suit  of  Bourn,  and  carried  to  the  office  of  a  Mr.  Deacle  (who  acted 
for  the  under-sheriff  of  Staffordshire)  to  have  warrants  made  out 
upon  such  writ     The  custom  of  the  under-sheriff  was  to  deliver  to 
Deacle  sometimes  blank  warrants,  semetimes  blank  pieces  of  paper, 
under  the  seal  of  the  office,  to  be  afterwards  filled  up  as  occasion 
required.     Deacle  made  out  a  warrant  against  Stockley  upon  one  of 
these  blank  pieces  of  paper,  and  delivered  it  to  Welch,  who  inserted 
therein  the  names  or  Thomas  Clewes  and  William  Davil,  on  the 
12th  of  July,  1753,     On  the  19th  of  September  following,  Welch, 
Davil,  Clewes,  and  one  Howard,  the  person  to  whom  Stockley  had 
declared  he  would  shoot  Welch,  went  to  arrest  Stockley  on  this 
warrant     Clewes  and  Davil,  having  the  warrant,  went  into  Stock- 
ley's  house  first,  and  called  for  refreshment;  but,  an  alarm  being 
given  that  Welch  was  coming,  the  door  was  locked :  upon  which 
Clewes  arrested  Stockley  on  this  illegal  warrant,  who  thereupon  fell 
upon  Clewes,  and  thrust  him  out  of  doors,  but  kept  Davil  within, 
and  beat  him  very  dangerously,  he  crying  out  murder.     On  hearing 
this,  Welch  and  Howard  endeavoured  to  get  into  the  house :  and 
Welch  broke  open  the  window,  and  had  got  one  leg  in,  when 
Stockley  shot  and  killed  him.     Stockley  then  absconded,  and  was 
not  apprehended  till  December,  1771.     At  the  Lent  Assizes  follow- 
ing he  was  tried  for  murder,  when  the  jury  expressly  found  that  the 
deceased  attempted  to  get  into  the  house  to  assist  in  the  arrest  of 
Stockley.    Howard,  Clewes,  and  Davil,  being  dead,  their  depositions 
before  the  coroner  were  read,  and  minutes  were  taken  of  the  above 
facts  for  a  special  verdict :  but,  to  save  expense,  the  case  was  referred 
to  the  judges  of  the  King's  Bench,  who  certified  that  the  offence 
amounted,  in  point  of  law,  only  to  manslaughter.  (A) 

This  practice  of  issuing  blank  warrants  was  reprobated  in  a  more 
recent  case,  where  the  sheriff  having  directed  a  warrant  to  A.  by 
name,  and  all  his  other  officers,  the  name  of  another  of  the  sheriff's 
officers  B.  was  inserted  after  the  warrant  was  signed  and  sealed  by 
the  sheriff;  and,  therefore,  an  arrest  by  B.  was  holden  illegal,  (i) 
And  in  another  case  it  was  considered  that  the  arrest  was  illegal, 
where  the  warrant  was  filled  up  after  it  had  been  sealed,  (j)  But 
if  the  name  of  the  officer  be  inserted  before  the  warrant  is  sent  out 
of  the  sheriff's  office,  it  seems  that  the  arrest  will  not  be  illegal,  on 
the  ground  that  the  warrant  was  sealed  before  the  name  of  the  officer 
was  inserted.  Banks  and  Powell  had  a  warrant  from  the  sheriff  of 
Salop  upon  a  writ  of  possession  against  the  prisoner's  house ;  and 
their  names  were  interlined  after  the  warrant  was  sealed,  but  before 
it  was  sent  out  of  the  office.  The  prisoner  refused  them  admittance ; 
and,  on  their  bursting  open  the  door,  shot  at  Banks,  and  wounded 


(A)  Stockley's  case,  1772,  Serjeant 
Forster's  MS.  1  East,  P.  C.  c.  6,  s.  78, 
p»  310,  311.  The  ease  was  so  decided 
without  argument. 


(t)  Housin  v.  Barrow,  6  T.  R.  122. 
And  see  a  case  referred  to  by  Lord  Keoyoo, 
6  T.  R.  123. 

(j)  Stevenson's  case,  19  St.  Tr.  846. 


chap.  ii.  §  3. J    Resisting  Officers  and  Others.  621 

him  severely.  Upon  an  indictment  for  wilfully  shooting,  upon  the 
43  Geo.  3,  c.  58,  objection  was  taken  that  the  warrant  gave  Banks 
and  Powell  no  authority,  because  their  names  were  inserted  after  it 
was  sealed.  But  the  prisoner  having  been  convicted,  and  the  point 
reserved  for  the  consideration  of  the  judges,  all  who  were  present 
(viz.  11)  held  that  the  conviction  was  right  (k)  But  where  a  ma- 
gistrate who  kept  by  him  a  number  of  blank  warrants  ready  signed, 
on  being  applied  to,  filled  up  one  of  them,  and  delivered  it  to  the 
officer,  who,  in  endeavouring  to  arrest  the  party,  was  killed ;  it  was 
held  that  this  was  murder  in  the  person  killing  the  officer,  and  he 
was  accordingly  executed.  (/) 

It  may  be  proper  to  remark  a  circumstance  in  the  preceding  case 
of  Stockley,  which  has  been  thought  to  deserve  consideration,  (m) 
namely,  that  he  had  before  deliberately  resolved  upon  shooting 
Welch  in  case  he  offered  to  arrest  him  again,  which  in  all  probability 
it  might  be  his  duty  to  do.     It  certainly  resembles  a  former  case,  Curtis'  case, 
where,  upon  some  officers  breaking  open  a  shop-door  to  execute  an 
escape  warrant,  the  prisoner,  who  had  previously  sworn  that  the  first 
man  that  entered  should  be  a  dead  man,  killed  one  of  them  im- 
mediately by  a  blow  with  an  axe.     A  few  of  the  judges  to  whom 
this  case  was  referred,  were  of  opinion  that  this  would  have  been 
murder,  though  the  warrant  had  not  been  legal,  and  though  the 
officers  could  not  have  justified  the  breaking  open  the  door,  upon 
the  grounds  of  the  brutal  cruelty  of  the  act,  and  of  the  deliberation 
manifested  by  the  prisoner,  who,  looking  out  of  a  window  with  the 
axe  in  his  hand,  had  sworn,  before  any  attempt  to  enter  the  shop, 
that  the  first  man  that  did  enter  should  be  a  dead  man.  (n)     But  in  Cook's  case, 
another  case,  prior  to  either  of  these,  where  the  cruelty  and  the 
deliberation  were  of  a  similar  kind,  the  crime  was  considered  as 
extenuated  by  the  illegality  of  the  officer's  proceeding.     A  bailiff 
having  a  warrant  to  arrest  a  person  upon  a  capias  ad  satisfaciendum, 
came  to  his  house,  and  gave  him  notice ;  upon  which  the  person 
menaced  to  shoot  him  if  he  did  not  depart :    the  bailiff  did  not 
depart,  but  broke  open  the  window  to  make  the  arrest,  and  the 
person  shot  him,  and  killed  him.     It  was  holden  that  this  was  not 
murder,  because  the  officer  had  no  right  to  break  the  house ;  but 
that  it  was  manslaughter,  because  the  party  knew  the  officer  to  be  a 
bailiff,  (o) 


(A)  Rex  0.  Harris.  East.  T.  1801.  MS. 
Bayley,  J. 

(/)  Per  Lord  Kenyon,  in  Rex  r.  The 
Inhabitants  of  Winwick,  8  T.  R.  454.  who 
there  mentions  it  as  a  case  determined  by 
the  Judges  some  years  before. 

(m>  1  East,  P.  C.  c.  5,  s.  78,  p.  311. 

(n)  Curtis's  case,  1756.     Fost.  135. 

(o)  Cook's  case,  1  Hale,  458.  Cro.  Car. 
537,  W.  Jones,  429.  Upon  these  cases 
the  following  very  sensible  observations  are 
made  in  Roscoe's  Cr.  Ev.  707,  708 : 
'•  These  decisions  would  appear  to  counte- 
nance the  position  that  where  an  officer 
attempts  to  execute  an  illegal  warrant,  and 
is  in  the  first  instance  resisted  with  such 
violence  by  the  party  that  death  ensues,  it 
will  amount  to  manslaughter  only.  But 
it  should  seem  that  in  analogy  to  all  other 
cases  of  provocation  this  position  requires 


some  quali6cation.  If  it  be  possible  for 
the  party  resisting  to  effect  his  object  with 
a  less  degree  of  violence  than  the  infliction 
of  death,  a  great  degree  of  unnecessary 
violence  might,  it  is  conceived,  be  evidence 
of  such  malice  as  to  prevent  the  crime  from 
being  reduced  to  manslaughter.  In  Thomp- 
son's case,  1  R.  &  M.  C.  C.  R.  80,  where 
the  officer  was  about  to  make  an  arrest  on 
an  insufficient  charge,  the  judges  adverted 
to  the  fact  that  the  prisoner  was  in  such  a 
situation  that  he  could  not  get  away.  In 
these  cases  it  would  seem  to  be  the  duty  of 
the  party  whose  liberty  is  endangered  to 
resist  the  officer  with  as  little  violence  as 
possible,  and  that  if  he  uses  great  and  un- 
necessary violence,  unsuited  both  to  the 
provocation  given  and  to  the  accomplish- 
ment of  a  successful  resistance,  it  will  be 
evidence  of  malice  sufficient  to  support  a 
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Patience's  case.       Upon  an  indictment  for  maliciously  wounding  under  the  9  Geo. 

4,  c.  31,  it  appeared  that  a  constable  having  a  warrant  to  apprehend 
the  prisoner,  gave  it  to  his  son,  who  went  in  pursuit  of  the  prisoner 
in  company  with  his  brother ;  the  father  stayed  behind ;  they  found 
the  prisoner  lying  under  a  hedge,  and  when  they  first  saw  him  he 
had  a  knife  in  his  nand  running  the  blade  of  it  into  the  ground ;  he 
got  up  from  the  ground  to  run  away,  and  the  son  laid  hold  of  him, 
and  he  stabbed  the  son  with  the  knife ;  the  father  was  in  sight  at 
about  a  quarter  of  a  mile  off.  Parke,  B.,  "  The  arrest  was  illegal,  as 
the  father  was  too  far  off  to  be  assisting  in  it ;  and  there  is  no  evi- 
dence that  the  prisoner  had  prepared  the  knife  beforehand  to  resist 
illegal  violence.  If  a  person  receives  illegal  violence,  and  he  resists 
that  violence  with  anything  he  happens  to  have  in  his  hand,  and 
death  ensues,  that  would  be  manslaughter.     If  the  prisoner  had  taken 


charge  of  murder.  So  also  where,  as  in 
Stockley's  case,  supra,  note  (A),  and  Curtis's 
case,  supra,  note  (n),  the  party  appears  to 
have  acted  from  motives  of  express  malice, 
there  seems  to  be  no  reason  for  withdraw- 
ing such  cases  from  the  operation  of  the 
general  rule,  that  provocation  will  not 
justify  the  party  hilling,  or  prevent  his 
offence  from  amounting  to  murder,  where  it 
is  proved  that  he  acted  at  the  time  from 
express  malice.  And  of  this  opinion  ap- 
pears to  be  Mr.  East,  who  says,  "  it  may  be 
worthy  of  consideration  whether  the  illega- 
lity of  an  arrest  does  not  place  the  officer 
attempting  it  exactly  on  the  same  footing 
as  any  other  wrong  doer."  1  East,  P.  C. 
328.  It  may  be  remarked  that  this  ques- 
tion is  fully  decided  in  the  Scotch  law,  the 
rule  being  as  follows  : — In  resisting  irregu- 
lar or  defective  warrants,  or  warrants 
executed  in  an  irregular  way,  or  upon  the 
wrong  person,  it  is  murder  if  death  ensue 
to  the  officer  by  the  assumption  of  lethal 
weapons,  where  no  great  personal  violence 
has  been  sustained.  Alison's  Princ.  Cr. 
Law  of  Scotl.  25.  I£  says  Baron  Hume, 
instead  of  submitting  for  the  time,  and 
looking  for  redress  to  the  law,  he  shall  take 
advantage  of  the  mistake  to  stab  or  shoot 
the  officer,  when  no  great  struggle  has  vet 
ensued,  and  no  previous  harm  of  body  has 
been  sustained,  certainly  he  cannot  be  found 
guilty  of  any  lower  crime  than  murder. 
1  Hume,  250.  The  distinction  appears  to 
be,  says  Mr.  Alison,  that  the  Scotch  law . 
reprobates  the  immediate  assumption  of 
lethal  weapons  in  resisting  an  illegal  war- 
rant, and  will  hold  it  as  murder  if  death 
ensue  by  such  immediate  use  of  them,  the 
more  especially  if  the  informality  or  error 
was  not  known  to  the  party  resisting; 
whereas  the  English  practice  makes  such 
allowance  for  the  irritation  consequent  upon 
the  irregular  interference  with  liberty,  that 
it  accounts  death  inflicted  under  such  cir- 
cumstances as  manslaughter  only. "  Alison's 
Princ.  Cr.  Law  of  Scotland,  28.  In  such 
cases  it  seems  to  me  that  it  may  be  well  de- 
serving of  consideration  whether  the  first 
inquiry  ought  not  to  be  whether  or  no  tho 
act  done  was  caused  by  the  illegal  appre- 
hension.   If  the  act  done  arose  from  other 


causes,  and  had  no  reference  to  the  illegal 
arrest  as  if  it  arose  from  previous  ill  will,  it 
should  seem  that  the  illegality  of  the  arrest 
ought  not  to  be  taken  into  consideration, 
because  it  was  not  the  cause  of  the  act, 
and  therefore  could  not  be  truly  said  to 
have  afforded  any  provocation  for  it  Such 
a  case  would  be  like  the  cases  where  blows 
have  been  given  by  the  deceased,  but  the 
fatal  blow  has  been  inflicted  in  consequence 
of  previous  ill  will.  (See  Rex  v.  Thomas, 
ante,  p.  522;  Reg.  v.  Kirkham,  ante, 
p.  523. )  From  the  observations  of  Mr.  B. 
Parke,  in  Rex  v.  Patience,  infra,  note  (p), 
I  infer  that  the  very  learned  Baron  was  of 
opinion  that  if  there  were  previous  malice, 
the  illegal  arrest  would  not  reduce  the 
crime  to  manslaughter;  because  the  pre- 
vious malice  was  the  cause  of  the  act  and 
not  the  illegality  of  the  arrest  In  such  an 
inquiry  the  fact  that  the  prisoner  was  igno- 
rant at  the  time  that  the  arrest  was  illegal 
would  be  most  material,  because  it  would 
almost  conclusively  show  that  the  act  did 
not  arise  from  that  cause.  It  should  also 
be  observed,  that  if  "  one  has  a  legal  and 
illegal  warrant,  and  arrests  by  virtue  of  the 
illegal  warrant,  yet  he  may  justify  by  virtue 
of  the  legal  one;  for  it  is  not  what  be 
declares,  but  the  authority  which  he  has  is 
his  justification,"  per  Holt,  C.  J.  Green- 
ville o.  The  College  of  Physicians,  IS 
Mod.  386,  and  see  Crowtber  v.  Rams- 
bottom,  7  T.  R.  654  ;  The  Governors  of 
Bristol  Poor  v.  Wait,  1  Ad.  &  E.  264  ;  so 
it  might  be  contended  that  if  the  party 
apprehended  had  committed  a  felony,  as  he 
might  be  apprehended  by  any  mdividual 
without  a  warrant,  the  apprehension  by 
a  constable  under  a  defective  warrant  would 
not  be  illegal,  as  he  migbt  justify  the  ar- 
rest as  a  private  individual.  See  per  Tindal, 
C.  J.,  in  Hoye  v.  Bush,  1  M.  &  Gr.  775, 
ante,  p.  619,  note  (g).  So  also  as  a  eon- 
stable  has  authority  to  apprehend  any  per- 
son within  his  district,  whom  he  has  reason- 
able ground  to  suspect  of  having  committed 
a  felony  (Beck with  t>.  Philby,  ante,  p.  695, 
note  (•)) ;  in  such  a  case  also  it  might  be 
contended  that  he  might  justify  the  arrest, 
although  in  fact  he  did  apprehend  under 
an  illegal  warrant,  C.  S.  G. 
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out  this  knife  on  seeing  the  young  man  come  up,  it  might  be  evi- 
dence of  previous  malice,  but  that  is  not  so,  as  we  find  that  the 
knife  was  in  his  hand  when  the  young  man  first  came  in  sight"  (p) 

The  parties  whose  liberty  is  interfered  with  must  have  due  notice  Ai  to  notice 
of  the  officer's  business;  or  their  resistance  and  killing  of  such  J!j^^JJa£ 
officer  will  amount  only  to  manslaughter,  (a)  Thus,  where  a  bailiff 
pushed  abruptly  and  violently  into  a  gentleman's  chamber  early  in 
the  morning,  in  order  to  arrest  him,  but  did  not  tell  his  business,  nor 
use  words  of  arrest,  and  the  party  not  knowing  that  the  other  was 
an  officer,  in  the  first  surprise  snatched  down  a  sword,  which  hung  in 
his  room,  and  killed  the  bailiff;  it  was  ruled  to-be  manslaughter,  (r) 
But  it  will  be  otherwise,  if  the  officer  and  his  business  be  known ;  (*) 
as  where  a  man  said  to  a  bailiff  who  came  to  arrest  him,  "  Stand  off, 
I  know  you  well  enough,  come  at  your  peril,"  and,  upon  the  bailiff 
taking  hold  of  him,  ran  the  bailiff  through  the  body  and  killed  him, 
it  was  held  to  be  murder,  (t)  This  will  apply  as  well  to  a  special 
bailiff  as  to  a  known  officer ;  but  where  the  party  does  not  show  by 
his  conduct  that  he  is  acquainted  with  the  officer  and  his  business, 
material  distinctions  arise  as  to  notice  of  a  known  officer,  and  one 
whose  authority  is  only  special 

Where  a  party  is  apprehended  in  the  commission  of  an  offence,  Where  a  party 
or  upon  fresh  pursuit  afterwards,  notice  is  not  necessary,  because  j^^e'eonm^ 
he  must  know  the  reason  why  he  is  apprehended.  Upon  an  sionofan 
indictment  for  maliciously  wounding  it  appeared  that  two  per-  offence  notice 
sons  heard  a  noise  in  a  board-house,  near  midnight,  and  saw  the  u  unnecCMary- 
prisoner  inside  the  board-house,  and  heard  a  noise  among  the 
boards,  and  heard  the  prisoner  say,  "Bring  that  board :"  on  which 
the  persons  went  for  the  owner,  who  came  in  a  quarter  of  an  hour, 
when  no  one  was  found  in  the  board-house,  but  two  planks  had  been 
removed  to  a  part  of  the  board-house  nearer  the  aoor,  and  after 
searching  in  several  places  they  found  the  prisoner  in  the  garden  of 
another  person)  crouched  down  under  a  tree,  with  a  drawn  sword  in 
his  hand,  and  being  asked  twice  what  he  did  there,  he  made  no 
answer,  and  then  started  off,  but  was  pursued  and  caught  hold  of  by 
one  of  the  persons,  whom  he  compelled  to  leave  his  hold ;  he  then 
fell  over  something,  and  the  others  came  up,  and  he  then  attempted 
to  get  away,  but  was  prevented  by  some  paling,  and  he  then  turned 
round  and  wounded  the  owner  of  the  boards ;  it  was  held,  on  a  case 
reserved,  that  the  circumstances  of  the  case  told  him  why  he  was 
apprehended,  and  that  it  was  not  necessary  to  tell  him  what  he  must 
have  known,  (u)  So  where  upon  an  indictment  for  maliciously 
wounding,  it  appeared  that  the  assistant  to  the  head  keeper  of  Sir 
R.  S.  went  with  five  or  six  assistants  towards  a  covert  of  Sir  R.  S., 
where  they  heard  guns ;  they  then  went  towards  the  place,  and 
rushed  in  at  the  poachers  to  take  them;  the  prosecutor  saw  six 
persons  in  the  wood,  and  he  ran  after  them ;  they  got  into  a  field 
about  six  yards  off;  they  then  ranged  themselves  in  a  row,  the  pro- 
secutor being  five  or  six  yards  from  them,  on  the  edge  of  the  planta- 
tion, and  he  heard  one  of  them  say,  "  the  first  man  that  comes  out 

(  p)  Rex  e.  Patience,  7  C.  &  P.  775.  (i)  Mackally's  case,  9  Co.  69. 

Sea  this  case,  ante,  p.  616.  (V)  Pew's  case,  CrO.  Car.  183.    1  Hale, 

(q)  I  Hale,  458,  et  teq.    1  Hawk.  P.  C.  458. 

c.  31,  s.  49. 50.     Fort.  310.  (u)  Rex  v.  Howarth,  R.  &  M.  C.  C.  R. 

(r)  I  Hale,  470,  case  at  Newgate,  1657.  207,  ante,  p.  608.    See  Rex  v.  Woolmer, 

And  see  KeL  136.  R.  &  M.  C.  C.  R.  334,  ante,  p.  598. 
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Private  persons 
interfering 
in  affrays. 


As  to  notice 
by  officers  in- 
terposing in 
the  case  of 
riots  and 
affrays. 


Ill  be  d d  if  I  don't  shoot  him,"  upon  which  the  prosecutor  drew 

his  pistol,  cocked  it,  and  ran  out :  they  all  ran  away  together ;  the 
prosecutor  followed  them,  and  when  they  had  run  about  fifty  yards 
they  stood ;  they  had  all  turned  round ;  one  of  them  shot  at  the 
prosecutor  who  was  running  to  him ;  the  prosecutor  was  wounded  ; 
the  men  said  nothing  to  the  prosecutor  before  he  was  shot,  nor  he 
to  them ;  it  was  objected,  that,  inasmuch  as  the  prosecutor  s  autho- 
rity to  apprehend  them  was  derived  from  the  act  creating  the  of- 
fence, it  was  incumbent  upon  him  to  give  notice  to  them  :  the  objec- 
tion was  overruled :  and,  upon  a  case  reserved,  the  judges  were  of 
opinion  that  the  circumstances  constituted  sufficient  notice.  (0)  So 
where  a  servant  of  Sir  T.  W.  was  out  with  his  gamekeeper  at  night, 
and  they  heard  two  guns  fired,  and  went  towards  the  place,  and  got 
into  a  covert,  and  saw  some  men  there  who  ran  away,  and  the  ser- 
vant pursued  them,  and  got  close  up  to  one  of  them,  and  made  a 
catch  at  his  legs,  and  was  immediately  shot  through  the  side ;  Parke, 
B.,  said,  "  Where  parties  find  poachers  in  a  wood,  they  need  not 
give  any  intimation  by  words  that  they  are  gamekeepers,  or  that 
they  come  to  apprehend;  the  circumstances  are  sufficient  notice. 
What  can  a  person  poaching  in  a  wood  suppose  when  he  sees  an- 
other at  his  heels  ?"  (w) 

With  regard  to  private  persons  interfering,  as  they  may  do,  in  case 
of  sudden  affrays,  in  order  to  part  the  combatants,  and  prevent  blood- 
shed, it  is  quite  necessary  tnat  they  should  give  express  notice  of 
their  friendly  intent ;  otherwise  the  persons  engaged  may,  in  the  heat 
and  bustle  of  the  affray,  imagine  that  they  come  to  act  as  parties,  (xc) 

With  regard  to  such  ministers  of  justice  as,  in  right  of  their  offices, 
are  conservators  of  the  peace,  and  in  that  right  alone  interpose  in 
the  case  of  riots  and  affrays,  it  is  necessary,  in  order  to  make  the 
offence  of  killing  them  amount  to  murder,  that  the  parties  engaged 
should  have  some  notice  of  the  intent  with  which  they  interpose  ; 
for  the  reason  which  was  mentioned  in  relation  to  private  persons  ; 
lest  the  parties  engaged  should,  in  the  heat  and  bustle  of  an  affray, 
imagine  that  they  come  to  take  a  part  in  it.  (y)  But,  in  these  cases, 
a  small  matter  will  amount  to  a  due  notification.  It  is  sufficient  if 
the  peace  be  commanded,  or  the  officer,  in  any  other  manner,  declare 
with  what  intent  he  interposes.  Or  if  the  officer  be  within  his 
proper  district,  and  known,  or  but  generally  acknowledged,  to  bear 
the  office  he  assumes,  the  law  will  presume  that  the  party  killing  had 
due  notice  of  his  intent;  especially  if  it  be  in  the  daytime,  (z)  In 
the  night  some  further  notification  is  necessary ;  and  commanding 
the  peace,  or  using  words  of  the  like  import,  notifying  his  business, 
will  be  sufficient,  (a)  Killing  a  watchman  in  the  execution  of  his 
office  is  not  the  less  murder  for  being  done  in  the  night ;  and  the 


0)  Rex  0.  Payne,  R.  fit  M.  C.  C.  R. 
378.  See  Rex  v.  Fraser,  R.  &  M.  C.  C.  R. 
419,  ante,  p.  607,  note  (/>). 

(»)  Rex  o.  Davis,  7  C  &  P.  785, 
Parke,  B.  See  Rex  v.  Taylor,  7  C.  &  P. 
266,  Vaughan,  J. 

(*)  Fost  310,  311. 

(y)  Fost.  310      Kel.66,  115. 

(a)  1  Hale,  460,  461.  Fost,  310,  311. 
So  in  the  Sissinghurst- house  case,  1 
Hale,  462,  463,  H  was  resolved,  that  there 
was  sufficient  notice  that  it  was  the  consta- 


ble before  the  man  was  killed: — 1.  Be- 
cause he  was  constable  of  the  same  vilL 
2.  Because  he  notified  his  business  at  the 
door  before  the  assault,  viz.*  that  he  came 
with  the  justice's  warrant.  3.  Because* 
after  his  retreat,  and  before  the  man  slam, 
he  commanded  the  peace;  and,  notwith- 
standing, the  rioters  fell  on  and  killed  the 
party.  See  the  case  fully  stated,  ante,  538. 
et  fq. 
(a>  1  Hale,  461.    Fost  311. 
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killing  of  an  officer  who  arrests  on  civil  process  may  be  murder, 
though  the  arrest  be  made  in  the  night ;  and  in  the  case  of  an  affray 
in  the  night  where  the  constable,  or  any  other  person  who  comes  to 
aid  him  to  keep  the  peace,  is  killed,  after  the  constable  has  com- 
manded in  the  King's  name  to  the  keeping  of  the  peace,  such  killing 
will  be  murder ;  for  though  the  parties  could  not  discern  or  know 
him  to  be  a  constable,  yet  if  it  were  said  at  the  time  that  he  was 
such  officer,  resistance  was  at  their  peril.  (6)  Therefore  though  the 
saying  of  a  learned  Judge,  "  that  a  constable's  staff  will  not  make  a 
constable,"  is  admitted  to  be  true ;  yet  if  a  minister  of  justice  be 
present  at  a  riot  or  affray  within  his  district,  and  in  order  to  keep 
the  peace  produce  his  staff  of  office,  or  any  other  known  ensign  of 
authority,  in  the  day-time  when  it  can  be  seen,  it  is  conceived  that 
this  will  be  a  sufficient  notification  of  the  intent  with  which  he  in- 
terposes ;  and  that,  if  resistance  be  made  after  this  notification,  and 
he  or  any  of  his  assistants  killed,  it  will  be  murder  in  every  one  who 
joined  in  such  resistance,  (c)  For  it  seems,  that  in  the  case  of  a 
public  bailiff,  a  bailiff  juratus  et  cognitus,  acting  in  his  own  district, 
his  authority  is  considered  as  a  matter  of  notoriety ;  and,  upon  this 
ground,  though  the  warrant  by  which  he  was  constituted  bailiff  be 
demanded,  he  need  not  shew  it ;  (d)  and  it  is  sufficient  if  he  notify 
that  he  is  the  constable,  and  arrest  in  the  King's  name,  (e)  And  this 
kind  of  notification  by  implication  of  law  will  hold  also  in  cases  where 
public  officers,  having  warrants,  directed  to  them  as  such,  to  execute, 
are  resisted,  and  killed  in  the  attempt  (/)  Thus,  where  a  warrant 
had  been  granted  against  the  prisoner  by  a  justice  of  peace  for  an 
assault,  and  directed  to  the  constable  of  Pattishal,  and  delivered  by 
the  person  who  had  obtained  it  to  the  deceased,  to  execute,  as  con- 
stable of  the  parish,  and  it  appeared  that  the  deceased  went  to  the 
prisoner's  house  in  the  day-time  to  execute  the  warrant,  had  his  con- 
stable's staff  with  him,  and  gave  notice  of  his  business,  and  further, 
that  he  had  before  acted  as  constable  of  the  parish,  and  was  generally 
known  as  such :  it  was  determined  that  this  was  sufficient  evidence 
and  notification  of  the  deceased  being  constable,  although  there  were 
no  proof  of  his  appointment,  or  of  his  being  sworn  into  the  office,  (a) 

It  is  laid  down  in  one  case,  that  if,  upon  an  affray,  the  constable,  To  what  per- 
or  others  in  his  assistance,  come  to  suppress  it,  and  preserve  the  sons  in  an 
peace,  and  be  killed  in  executing  their  office,  it  is  murder  in  law,  jJS^di?1^ 
although  the  murderer  knew  not  the  party  killed,  and  though  the  of  notice  in 
affray  were  sudden ;  because  he  set  himseli  against  the  justice  of  the  &?  <"**  °* 
realm.  (A)    It  is  said,  however,  that  in  order  to  reconcile  this  with  ^jij^DK1* 
other  authorities,  it  seems  that  the  party  killing  must  have  had  vmr     ^*^^" 

(b)  9  Co.  66  a.  neither    is    a   constable,   whether  acting 

(c)  Fost  311.  within  or  without  his  jurisdiction.  1  MS. 
(<*)  I  Hale,  458,  461,  583.     Mackally's      Sum.  250.     1.  East,  P.  C.  c.  5,  s.   84, 

case,  9  Co.  69  a.    But  it  is  otherwise  as  to  p.  319.    By  a'  known  bailiff  is  meant  one 

the  writ  or  process  against  the  party.  Both  who  is  commonly  known  to  be  so ;  it  is  not 

a  public  and   private    bailiff,  where    the  necessary  that  he  should  be  known  to  the 

party  submits  to  the  arrest  and  demands  it,  party  to  be  arrested.    9  Co.  69  6. 

are  bound  to  shew  at  whose  suit,  for  what  (e)  1  Hale,  583. 

cause,  and  out  of  what  court  the  process  (/)  1  East,  P.  C.  c.  5,  s.  81, p.  315. 

issues,  and  where  returnable.     6  Co.  54  a.  (g)  Rex  v.  Gordon,  Northampton  8pr. 

9  Co.  69  a. ;  but  it  will  be  no  excuse  that  Ass.  1789,  cor.   Thomson,  B ,  afterwards 

he  did  not  tell  the  party  if  the  party  resisted  considered  at  a  conference  of  all  the  judges, 

so  as  not  to  give  time  for  telling,  9  Co.  69  26th  June,  1789.    See  1  East,  P.  C.  c.  5, 

a.    And  in  no  case  is  the  bailiff  required  s.  81,  p.  315. 

to  part  with  the  possession  of  the  warrant ;  (A)  Young's  case,  4  Co.  40  6.  3  Inst  52. 
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plied  notice  of  the  character  in  which  the  peace  officer  and  his  assist- 
ants interfered,  though  not  a  personal  knowledge  of  them.  (i)  For 
it  is  elsewhere  laid  down,  that  if  there  be  a  sudden  affray,  and  the 
constable  come  in,  and,  endeavouring  to  appease  it,  be  killed  by  one 
of  the  company  who  knew  him,  it  is  murder  in  the  party  killing,  and 
in  such  of  the  others  as  knew  the  constable,  and  abetted  the  party  in 
the  fact ;  but  only  manslaughter  in  those  who  knew  not  the  con- 
stable :  (J)  and  that  others  continuing  in  the  affray,  neither  knowing 
the  constable,  nor  abetting  to  his  death,  would  not  be  guilty  even  of 
manslaughter,  (k)  But  these  positions  do  not  apply  to  an  affray 
deliberately  engaged  in  by  parties  determined  to  make  common 
cause,  and  to  maintain  it  by  force.  (/) 

It  is  however  agreed,  that  if  a  bailiff  or  other  officer  be  resisted  in 
the  regular  discharge  of  his  duty  in  executing  process  against  a  party, 
and  a  third  person,  even  the  servant  or  friend  of  the  party  resisting 
come  in  and  take  part  against  the  officer,  and  kill  him,  it  will  be 
murder,  though  he  knew  him  not  (m)  But  it  is  suggested,  that  in 
this  case,  in  order  to  make  it  murder  in  the  servant  or  friend,  the 
party  whom  they  came  in  to  assist  must  have  had  due  notice  of  the 
officer's  authority;  and  that  if  the  offence  would  not  have  been 
murder  in  the  party  himself  resisting  for  want  of  such  notice,  neither 
would  it  in  the  servant  or  friend  under  the  like  ignorance,  (n)  The 
law  upon  this  point  may,  perhaps,  hardly  seem  to  be  reconcileable 
with  that  above-mentioned,  of  a  person  not  knowing  the  constable, 
and  killing  him  in  an  affray ;  but  it  is  defended  on  the  principle, 
that  every  person  wilfully  engaging,  in  cool  blood,  in  a  breach  of  the 
peace,  by  assaulting  another,  instead  of  endeavouring  to  assuage  the 
dispute,  is  bound  first  to  satisfy  himself  of  the  justice  of  the  cause  he 
espouses  at  his  peril  (o)  And,  upon  this  principle,  if  a  stranger 
seeing  two  persons  engaged,  one  of  them  a  bailiff,  attacking  the  other 
with  a  sword,  and  the  other  resisting  an  arrest  by  such  bailiff,  inter- 
fere between  them  without  knowing  the  bailiff,  for  the  express 
purpose  of  defending  the  party  attacked  against  the  bailiff  he  must 
abide  the  consequences  at  his  peril ;  but  if  he  interfere,  not  for  the 
purpose  of  aiding  one  party  against  the  other,  but  with  intent  only  to 
preserve  the  peace,  and  prevent  mischief,  and  in  so  doing  happen  to 
xill  the  bailiff,  the  case  would  possibly  fall  under  a  different  con- 
sideration, (p) 

In  all  cases,  whether  criminal  or  civil,  where  doors  may  be  broken 
open  in  order  to  make  an  arrest,  there  must  be  a  previous  notification 
of  the  business,  and  a  demand  to  enter  on  the  one  hand,  and  a 


g 


0  1  East,  P.  C.  c.  5,  s.  82,  p.  316. 
j)  1  Hale,  438,  446,  461.     Kel.  115, 
116. 
(A)    1  Hale,   446.    Lord   Hale    adds, 

ri  tamen  quart,  bat  (as  it  is  said  1  East, 
C.  c  5,  s.  82,  p.  316)  perhaps  over 
cautiously,  if  in  troth  there  were  no  abet- 
ment. 

(0  See  as  to  the  cases  of  that  kind,  ante, 
p.  29. 

(m)  I  Hawk.  P.  C.  c.  31,  s.  67,  Keb. 
87.  4  Co.  40  b.  1  East,  P.  C.  c.  5, 
s.  82,  p.  316. 

(»)  1  East,  P.  C.  c.  5,  s.  82,  p.  316. 

(o)  1  Hawk.  P.  C.  c.  31,  s.  69.  1  East, 
P.  C.  c,  6,  s.  82,  p.  316\  317,  where  the 


grounds  upon  which  the  law  in  each  of 
tnese  cases  may  be  supported,  and  con* 
sidered  as  reconcileable,  are  more  folly 
stated. 

(p)  See  the  case  of  Sir  C.  Standlie  and 
Andrews,  Sid.  169,  where  Andrews,  under 
similar  circumstances,  was  holden  not  to  be 
guilty  of  murder.  This  case  is  differently 
reported  by  Kelyng ;  and  Keble,  reporting 
the  same  case  very  shortly,  says  : — It  was 
adjudged,  that  if  any  casually  assist  against 
the  law,  and  kill  the  bailiff;  it  is  murder 
especially  if  he  knew  the  cause.  1  Keb. 
684 ;  and  see  1  East,  P.  C.  c  6,  s.  83 
p.  318. 
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refusal  on  the  other,  before  the  parties  proceed  to  that  extremity,  (p) 
In  a  case  where  an  outer  door  nad  been  broken  open  by  two  con- 
stables and  a  gamekeeper,  to  execute  a  warrant  granted  under  the 
22  &  23  Car*  2,  c.  25,  &  2,  to  search  for,  and  seize  any  guns,  &c* 
for  destroying  game ;  and  it  appeared,  that  the  door  Was  broken  open 
without  the  party  having  been  previously  requested  to  open  it ;  the 
Court  held,  that,  in  a  case  of  misdemeanor,  a  previous  demand  of  ad- 
mittance was  clearly  necesBary,  before  an  outer  door  was  broken  open, 
Abbott,  C.  J.  said,  "it  is  not  at  present  necessary  to  decide  how  fat 
in  a  case  of  a  person  charged  with  felony  it  would  be  necessary  to 
make  a  previous  demand  of  admittance,  before  you  could  justify 
breaking  open  the  outer  door  of  the  house :  because  I  am  clearly  of 
opinion,  that,  in  the  case  of  a  misdemeanor,  such  previous  demand  is 
requisite."  Bayley,  J.,  said;  generally,  "  even  in  the  execution  of 
criminal  process,  you  must  demand  admittance,  before  you  can  justify 
breaking  open  the  outer  door.  That  point  was  mentioned  in  the 
judgment  of  the  Court  in  Burdett  v.  Abbott."  (q)  The  question  as 
to  what  should  be  considered  as  due  notice  was  much  considered  in 
a  case  where  two  officers  went  to  the  workshop  of  a  person,  against 
whom  they  had  an  escape  warrant ;  and  finding  the  snop  door  shut, 
called  out  to  the  person,  and  informed  him  that  they  had  an  escape 
warrant  against  him,  and  required  him  to  surrender,  otherwise  they 
said  they  would  break  open  the  door ;  and,  upon  the  person's  refusing 
to  surrender,  they  broke  open  the  door,  ana  one  oi  their  assistants 
was  immediately  killed.  Nine  of  the  judges  were  of  opinion,  that 
no  precise  form  of  words  was  required  in  a  case  of  this  kind ;  and 
that  it  is  sufficient  if  the  party  has  notice  that  the  officer  comes  not 
as  a  mere  trespasser,  but  claiming  to  act  under  a  proper  authority. 
The  judges  who  differed,  thought  that  the  officers  ought  to  have 
declared,  in  an  explicit  manner,  what  sort  of  warrant  they  had ;  and 
that  an  escape  does  not,  ex  vi  termini,  nor  in  the  notion  of  law,  imply 
any  degree  of  force,  or  breach  of  the  peace ;  and,  consequently,  that 
the  prisoner  had  not  due  notice  that  they  came  under  the  authority 
of  a  warrant  grounded  on  the  breach  of  the  peace ;  and  that,  for  want 
of  this  due  notice,  the  officers  were  not  to  be  considered  as  acting  in 
discharge  of  their  duty,  but  as  mere  trespassers,  (r) 

In  the  case  of  a  private  or  special  bailiff,  either  it  must  appear  Notice  by  prf- 
that  the  party  knew  that  he  was  such  officer,  as  where  the  parry  said,  vate  tailifl* 
"  Stand  off,  1  know  you  well  enough ;  come  at  your  peril;"  or,  that 
there  was  some  such  notification  thereof  that  the  party  might  have 
known  it,  as  by  saying,  "  I  arrest  you."  These  words,  or  words  to 
the  like  effect,  give  sufficient  notice ;  and  if  the  person  using  them 
be  a  bailiff,  and  have  a  warrant,  the  killing  of  such  officer  will  be 
murder,  (s)  A  private  bailiff  ought  also  to  shew  the  warrant  upon 
which  he  acts,  if  it  is  demanded :  (t)  and  with  respect  to  the  writ  or 
process  against  the  party,  both  the  public  and  private  bailiff,  in  case 
the  party  submit  to  the  arrest  and  make  the  aemand,  are  bound  to 

(p)  Foot  320.     2  Hawk.  P.  C.  c  14,  bailiff  or  officer,  jwratut  et  tognitut>  need 

a.  1.    1  East,  P.  C.  c.  5,  s.  87,  p.  324.  not  shew  upon  the  arrest,  1  Hale,  468.  And 

(9)  Launock  v.  Brown,  2  B.  &  A.  692.  see  1  Hale,  469,  where  it  is  said  that  a 

(r)  Curtis's  case,  Fost  136.  justice  of  peace  may  issue  his  warrant  to  a 

(«)    1    Hale,    461.      Mackally's  case,  private  person  ;  but  then  such  person  must 

9  Co.  69  6.  shew  his  warrant,  or  signify  the  contents 

(t)  I  Hale,  683.     That  is,  the  warrant  of  it. 
by  which  he  is  constituted  bailiff;  which  a 
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shew  at  whose  suit,  and  for  what  cause  the  arrest  is  made,  out  of  what 
court  the  process  issues,  and  when  and  where  returnable,  («)  In  no 
case,  however,  is  he  required  to  part  with  the  warrant  out  of  his  own 
possession :  for  that  is  his  justification,  (v) 

It  may  be  observed  generally,  that  where  an  officer,  in  executing 
froc^inL   e    his  office,  proceeds  irregularly,  and  exceeds  the  limits  of  his  authority, 

the  law  gives  him  no  protection  in  that  excess :  and  if  he  be  killed, 
the  offence  will  amount  to  no  more  than  manslaughter  in  the  person 
whose  liberty  is  so  invaded,  (w)  He  should  be  careful,  therefore,  to 
execute  process  only  within  the  jurisdiction  of  the  court  from  whence 
it  issues ;  as,  if  it  be  executed  out  of  such  jurisdiction,  the  killing  the 
officer  attempting  to  enforce  the  execution  of  it  will  be  only  man- 
slaughter, (x)  But,  if  the  process  be  executed  within  the  jurisdiction 
of  the  court  or  magistrate  from  whence  it  is  issued,  it  will  be  sufficient, 
though  it  be  executed  out  of  the  vill  of  the  constable,  provided  it  be 
directed  to  a  particular  constable  by  name,  or  even  by  his  name  of 
office,  (y)  And  the  officer  must  also  be  careful  not  to  make  an  arrest 
on  a  Sunday,  except  in  cases  of  treason,  felony,  or  breach  of  the 
peace ;  as,  in  all  other  cases,  an  arrest  on  that  day  will  be  the  same 
as  if  done  without  any  authority.  (2)  But  process  may  be  executed 
in  the  night  time,  as  well  as  by  day.  (a) 

The  right  of  officers  to  break  open  windows  or  doors,  in  order  to 
make  an  arrest,  has  been  a  subject  of  some  litigation :  but  many  of 
the  points  have  been  settled,  and  require  to  be  shortly  noticed.  And 
make  an  arrest  the  general  rule  must  be  kept  in  mind,  that  in  every  case,  whether 
criminal  or  civil,  in  which  doors  may  be  broken  open  in  order  to 
make  an  arrest,  there  must  be  a  previous  notification  of  the  business, 
and  a  demand  to  enter  on  the  one  hand,  and  a  refusal  on  the  other, 
before  the  parties  proceed  to  that  extremity,  (b) 

Where  a  felony  has  been  committed,  or  a  dangerous  wound  given, 
the  party's  house  is  no  sanctuary  for  him ;  ana  the  doors  may  be 
forced,  after  the  notification,  demand,  and  refusal  which  have  been 
mentioned,  (c)  So,  where  a  minister  of  justice  comes  armed  with 
process,  founded  on  a  breach  of  the  peace,  doors  may  be  broken,  (d) 
And  it  is  also  settled,  upon  unquestionable  authorities,  that  where  an 
injury  to  the  public  has  been  committed,  in  the  shape  of  an  insult  to 
any  of  the  courts  of  justice,  on  which  process  of  contempt  is  issued, 
the  officer  charged  with  the  execution  of  such  process  may  break 
open  doors,  if  necessary,  in  order  to  execute  it.  [e)  And  the  officer 
may  act  in  the  same  manner  upon  a  capias  utlagatum,  or  capias  pro 


Right  of  offi- 
cers to  break 
open  windows 
or  doors  to 


(«)  1  Hale,  468,  note  (g).  6  Co.  54  a. 
9  Co.  69  a. 

O)  1  East,  P.  C.  c  5,  s.  83,  p.  319. 

(to)  Font  312. 

(*)  1  Hale,  458,  459.  1  East,  P.  C. 
c  5,  8.80,  p  314. 

Cy)  1  Hale,  459.  2  Hawk.  P.  C.  c.  13, 
s.  27,  30.  1  East,  P.  C.  c.  5,  s.  80,  p.  314. 
And  see  5  Geo.  4,  c.  18.    Ante,j>.  615. 

(*)  29  Car.  2,  c.  7.  1  East,  P.  C.  c.  5, 
s.  88,  p.  324,  325.  The  statute  makes  void 
all  process,  warrants,  &c,  served  and  exe- 
cuted on  a  Sunday,  except  in  the  cases  men- 
tioned in  the  text 

(a)  9  Co.  66  a.  1  Hale,  457.  1  Hawk. 
P.  C.c.  31,  s.  62. 

(6)  Fost  320.    2  Hawk.  P.  C.  c  14, 


s.  1.     Ante,  p.  626. 

(e)  Fost  320.  1  Hale,  459.  And  see 
2  Hawk.  P.  C.  c.  14,  s.  7,  where  it  is  said 
that  doors  may  be  broken  open,  where  one 
known  to  have  committed  a  treason  or 
felony,  or  to  have  given  another  a  danger- 
ous wound,  is  pursued,  either  with  or 
without  a  warrant,  by  a  constable  or  private 
person. 

(d )  Fost  320.  1  Hale,  459.  2  Hawk. 
P.  C.  c.  14,  s.  3.    Curtis's  case,  Fost  135. 

(e)  Burdett  v.  Abbott  14  East,  157, 
where  the  process  of  contempt  proceeded 
upon  the  order  of  the  House  of  Commons  ; 
and  see  Semayne*s  case,  Cro.  Elix,  909 ; 
and  Brigg's  case,  1  RoL  Bep.  336. 
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fine,  (/)  or  upon  an  habere  facias  possessionem*  (g)  The  same  force 
may  be  used  where  a  forcible  entry  or  detainer  is  found  by  in- 
quisition before  justices  of  peace,  or  appears  upon  their  view ;  (A) 
and  also  where  the  proceeding  is  upon  a  warrant  of  a  justice  of  peace, 
for  levying  a  penalty  on  a  conviction  grounded  on  any  statute,  which 
gives  the  whole  or  any  part  of  such  penalty  to  the  king,  (*)  But  in 
this  latter  case  the  officer  executing  the  warrant  must,  if  required, 
shew  the  same  to  the  person  whose  goods  and  chattels  are  distrained, 
and  suffer  a  copy  of  it  to  be  taken,  (j) 

But  though  a  felony  has  been  actually  committed,  yet  a  bare  sub-  Cases  of  sus- 
picion of  guilt  against  the  party  will  not  authorize  a  proceeding  to  Plcion- 
this  extremity,  unless  the  officer  comes  armed  with  a  warrant  from  a 
magistrate,  grounded  on  such  suspicion,  (k)  For  where  a  person 
lies  under  a  probable  suspicion  only,  and  is  not  indicted,  (/)  it  is  said 
to  be  the  better  opinion,  that  the  breaking  open  doors  without  a 
warrant,  in  order  to  apprehend  him,  cannot  be  justified :  (m)  or 
must  at  least  be  considered  as  done  at  the  peril  of  proving  that  the 
party,  so  apprehended  on  suspicion,  is  guilty,  (»)  But  a  different 
doctrine  appears  to  have  formerly  prevailed  upon  this  point;  by 
which  it  was  held,  that  if  there  were  a  charge  of  felony  laid  before 
the  constable,  and  reasonable  ground  of  suspicion,  such  constable 
might  break  open  doors,  though  he  had  no  warrant  (o) 

It  is  said,  that  if  there  be  an  affray  in  a  house,  the  doors  of  which  Affrays  in 
are  shut,  whereby  there  is  likely  to  be  manslaughter  or  bloodshed,  hoU8cg- 
and  the  constable  demand  entrance,  and  be  refused  by  those  within, 
who  continue  the  affray,  the  constable  may  break  open  the  doors  to 
keep  the  peace,  and  prevent  the  dancer:  (p)  and  it  is  also  said,  that 
if  tnere  be  disorderly  drinking  or  noise  in  a  house  at  an  unseason- 
able time  of  night,  especially  in  inns,  taverns,  or  alehouses,  the  con- 
stable or  his  watch  demanding  entrance,  and  being  refused,  may 
break  open  the  doors  to  see  and  suppress  the  disorder,  (g)  And 
further,  that  where  an  affray  is  made  in  a  house  in  the  view  or 
hearing  of  a  constable,  or  where  those  who  have  made  an  affray  in 
his  presence  fly  to  a  house,  and  are  immediately  pursued  by  him, 
and  ne  is  not  suffered  to  enter  in  order  to  suppress  the  affray  in  the 
first  case,  or  to  apprehend  the  affrayers  in  either  case,  he  may  justify 
breaking  open  the  doors,  (r) 

But  mis  mode  of  proceeding,  by  breaking  the  doors  of  the  party,  In  civil  cases 
is  founded  upon  the  necessity  of  the  measure  for  the  public  weal,  E  ™an,8  *j?U8e 
and  is  not  permitted  to  the  particular  interest  of  an  individual.     In        8Cas  e- 
civil  suits,  therefore,  the  principle  that  a  man's  house  is  his  castle, 
for  safety  and  repose  to  himself  and  his  family,  is  admitted ;  and, 
accordingly,  in  such  cases,  an  officer  cannot  justify  the  breaking 
open  an  outward  door  or  window  to  execute  the  process.  (*)    If  he 
do  so,  he  will  be  a  trespasser;  and  if  the  occupier  of  the  house  resist 

(/)  1   Hale,    459.    2   Hawk.  P.  G.          (o)  1  Hale,  583,    2  Hale,  92.    13  Ed. 

c.  14  s.  4.  4.  9  a, 

(  g)  1  Hale,  458.    5  Co.  95  d.  ( />)  ?  Hale,  95. 

(A)  2  Hawk.  P.Cc.14,8.  6.  (?)  2  Hale,  95 ;  and  it  is  added,  «  This 

(t)  2  Hawk.  P.  C.  c.  14,  s.  5.  is  constantly  used  in  London  and  Middle- 

\j)  2?  Geo.  2,  c.  20.  sex."     But  see  aiUe.jp.  294,  295. 

<*)  Fost.  321.  (r)  2  Hawk.  P.  C.  c.  14,  s.  8. 

(/)  Ante,  p.  595.  (*)  Cook's  case,  Cro.  Car.  537.    Fost. 

(m)  2  Hawk.  P.  C.  c.  14,  ».  7.  319. 

(it)  1  East,  P.  C.  c.  5,  s.  87,  p.  322. 
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The  privilege 
of  every  man's 
house  being 
his  castle  ap- 
plies only  to 
the  breach  of 
outward  doors. 


him,  and  in  the  struggle  kill  him,  the  offence  will  be  only  man- 
slaughter;  (f)  for  if  the  occupier  of  the  house  do  not  know  him  to 
be  an  officer,  and  have  reasonable  ground  of  suspicion  that  the  house 
is  broken  with  a  felonious  intent,  the  killing  such  officer  will  be  no 
felony,  (u) 

It  has  been  considered,  however,  that  this  rule  of  every  man's 
house  being  his  castle  has  been  carried  as  far  as  the  true  principles 
of  political  justice' will  warrant,  and  that  it  will  not  admit  of  any 
extension,  (v)  It  should  be  observed,  therefore,  that  it  will  apply 
only  to  the  breach  of  outward  doors  or  windows ;  to  a  breach  of  the 
house  for  the  purpose  of  arresting  the  occupier  or  any  of  hit  family  ; 
and  to  arrests  in  the  first  instance. 

Outward  doors  or  windows  are  such  as  are  intended  for  the  security 
of  the  house,  against  persons  from  without  endeavouring  to  break 
in.  (w)  These  are  protected  by  the  privilege  which  has  been  before 
mentioned ;  but  if  the  officer  find  the  outward  door  open,  or  it  be 
opened  to  him  from  within,  he  may  then  break  open  any  inward 
door,  if  he  find  that  necessary  in  order  to  execute  his  process,  (x) 
Thus,  it  has  been  holden  that  an  officer,  having  entered  peaceably 
at  the  outer  door  of  a  house,  was  justified  in  breaking  open  the  door 
of  a  lodger,  who  occupied  the  first  and  second  floors,  in  order  to  ar- 
rest such  lodger,  (y)  And  in  a  late  case  it  was  decided,  that  a  she- 
riff's officer  m  execution  of  mesne  process,  who  had  first  gained 
peaceable  entrance  at  the  outer  door  of  the  house  of  A.,  might  break 
open  the  windows  of  the  room  of  B.,  a  person  residing  in  such  house ; 
B.  having  refused  to  open  the  door  of  the  room,  after  being  in- 
formed by  the  officer  that  he  had  a  warrant  against  him.  (e)  But  it 
seems  that  if  the  party,  against  whom  the  process  is  issued,  be  not 
within  the  house  at  the  time,  the  officer  can  only  justify  breaking 
open  inner  doors  in  order  to  search  for  him,  after  having  first  de- 
manded admittance,  (a)  Though  in  case  the  person,  or  the  goods  of 
the  defendant,  are  contained  in  the  house  which  the  officer  has  en- 
tered, he  may  break  open  any  door  within  the  house  without  any 
further  demand,  (b)  If,  however,  the  house  is  the  house  of  a 
stranger,  and  not  of  the  defendant,  the  officer  must  be  careful  to 
ascertain  that  the  person  or  the  goods  (according  to  the  nature  of 
the  process)  of  the  defendant  are  within,  before  he  breaks  open  any 
inner  door;  as  if  they  are  not,  he  will  not  be  justified,  (c) 

In  a  case  where  an  outward  door  was  in  part  open  (being  di- 
vided into  two  parts,  the  lower  hatch  of  which  was  closea,  ana  the 
upper  part  open)  and  the  officer  put  his  arm  over  the  hatch,  to 
open  the  part  which  was  closed,  upon  which  a  struggle  ensued 
between  him  and  a  friend  of  the  prisoner,  and,  the  officer  pre- 
vailing, the  prisoner  shot  at  and  killed  him;  it  was  held  to  be 
murder,  (d) 


(I )  Cook's  case,  Cro.  Car.  537.  Foat, 
319 

(«)  1  Hale,  458.  1  East,  P.  C.  c  5. 
a.  87,  p.  321, 322. 

0)  Fost.  319,32a 

(to)  Fost.  320. 

(*)  1  Hale,  458.  1  East,  P.  C.  c  5, 
8.  87,  p.  323. 

(y)  Lee  t>.  Gansel,  Cowp.  1. 

(z)  Lloyd  c.  Sandilands,  2  Moore,  207. 


8  Taun.  250.  8ee  Hodgson  «.  Towning, 
5  Dowl.  P.  R.  410. 

(a)  Ratclffie  v.  Burton,  3  Boa.  &  Poll. 
223. 

(&)  Per  Gibbs,  J.,  in  Hutchinson  v. 
Birch  and  another,  4  Taunt  619. 

(c)  Cook  t>.  Birt,  5  Taunt.  765.  Johnson 
v.  Leigh,  6  Taunt.  240.     Post,  p.  631. 

(<*)  Baker's  case,  1  Leach,  112.  1  East, 
P.  C.  c  5,  a.  87,  p.  323.    It  should  be  oh- 
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The  privilege  only  extends  to  the  dwelling-house,  but  it  should 
seem  that  within  that  term  are  comprehended  all  such  buildings  as 
are  within  the  curtilage,  and  as  are  considered  as  parcel  of  the  dwell- 
ing-house at  common  law.  In  trespass  the  defendant  justified  an 
entry  into  a  close  and  breaking  into  a  barn  under  a  fieri  facias  /  the 
plaintiff  replied  that  the  door  of  the  barn  was  shut,  and  it  was  ad- 
judged upon  demurrer  that  in  such  a  case  the  sheriff  can  break  open 
the  door  of  the  barn  without  a  request,  in  order  to  take  the  goods ; 
for  it  shall  be  intended  to  be  a  barn  in  a  field,  and  not  a  barn  which 
is  parcel  of  a  house.  For  the  Court  agreed  that  if  the  barn  had  been 
adjoining  to  and  parcel  of  the  house,  it  could  not  be  broken  open,  (e) 

This  personal  privilege  of  an  individual,  in  respect  to  his  outer 
door  or  window,  is  confined  also  to  cases  where  the  breach  of  the 
house  is  made  in  order  to  arrest  the  occupier  or  any  of  his  family, 
who  have  their  domicile,  their  ordinary  residence,  there :  for  if  a 
stranger,  whose  ordinary  residence  is  elsewhere,  upon  a  pursuit, 
take  refuge  in  the  house  of  another,  this  is  not  the  castle  of  such 
stranger,  nor  can  he  claim  in  it  the  benefit  of  sanctuary.  (/)  But  it 
should  be  observed,  that  in  all  cases  where  the  doors  of  strangers 
are  broken  open,  upon  the  supposition  of  the  person  sought  being 
there,  it  must  be  at  the  peril  of  finding  him  there ;  unless,  as  it 
seems,  where  the  parties  act  under  the  sanction  of  a  magistrate's 
warrant  (g)  And  an  officer  cannot  even  enter  the  house  of  a 
stranger,  though  the  door  be  open,  for  the  purpose  of  taking  the 
goods  of  a  defendant,  but  at  his  peril  as  to  the  goods  being  found 
there  or  not ;  and  if  they  be  not  round  there,  he  is  a  trespasser.  (A) 
And  it  has  been  decided  that  a  sheriff  cannot  justify  breaking  the 
inner  doors  of  the  house  of  a  stranger,  upon  suspicion  that  a  de- 
fendant is  there,  in  order  to  search  tor  such  defendant,  and  arrest 
him  on  mesne  process,  (t) 
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served,  that  in  this  case  there  was  proof  of  a 
previous  resolution  in  the  prisoner  to  resist 
the  officer,  whom  he  afterwards  killed  in 
attempting  to  attach  his  goods  in  his  dwell- 
ing-house, in  order  to  compel  an  appearance 
in  the  county  court.  The  point  reserved 
related  to  the  legality  of  the  attachment. 
Ante,  p.  617. 

(e)  Penton  v.  Browne,  1  Sid.  186.  See 
the  authorities  as  to  what  is  comprehended 
under  the  term  dwelling-house  at  common 
law,  under  the  titles  of  Burglary  and 
Arwon, 

(/)  Post.  320.  5  Co.  93.  Mr.  Smith, 
in  his  learned  note  to  Semayne's  case,  1  Sm. 
Lead.  C.  45,  after  citing  the  observations  of 
Lord  Loughborough  in  Shecre  v.  Brookes, 
2  H.  Bl.  120,  says,  "H  seems  to  follow 
from  this  that,  as  a  house  in  which  the  de- 
fendant habitually  resides  is  on  the  same 
footing  with  respect  to  executions  as  his 
own  house,  the  sheriff  would  not  be  justi- 
fied in  breaking  the  outer  door  of  such  a 
house,  even  after  demand  of  admittance  and 
refusal." 

(g)  2  Hale,  103.  Fost  321.  1  East, 
P.C.c.5,1.  87,  p.  324.  Mr.  Smith,  in 
the  same  note,  says,  "  there  may,  perhaps, 
be  another  case  in  which  the  sheriff  might 
justify  entering  the  house  of  a  stranger, 
upon  bare  suspicion,  viz.,  if  the  stranger 


were  to  use  fraud,  and  to  inveigle  the 
sheriff  into  a  belief  that  the  defendant  was 
concealed  in  his  house  for  the  purpose  of 
favouring  his  escape,  while  the  officers 
should  be  detained  in  searching,  or  for  any 
other  reason,  it  might  be  held  that  he  could 
not  take  advantage  of  his  own  deceit  so  as 
to  treat  the  sheriff  who  entered  under  the 
false  supposition  thus  induced  as  a  tres- 
passer ;  or,  perhaps,  such  conduct  might  be 
neld  to  amount  to  a  license  to  the  sheriff  to 
enter."  It  certainly  is  reasonable  in  such 
a  case  that  the  party  should  not  be  per- 
mitted to  show  that  in  fact  the  defendant 
was  not  concealed  in  this  house,  and  this 
would  be  in  accordance  with  the  principles 
established  by  Pickard  v.  Sears,  6A.&E, 
469.  Heane  v.  Rogers,  9  B.  fit  C.  586. 
Kieran  v.  Sanders,  6  A.  &.  E.  515,  and 
Gregg  o.  Wells,  10  A.  &  E.  90,  in  which 
last  case  it  was  held  that  a  party  who  neg- 
ligently or  culpably  stands  by  and  allows 
another  to  contract  on  the  faith  and  under- 
standing of  a  fact,  which  he  can  contradict, 
cannot  afterwards  dispute  that  fact  in  an 
action  against  the  person  whom  he  has 
himself  assisted  in  deceiving.  C.  S.  G. 

(A)  Cooke  v.  Birt,  5  Taunt  765. 

(t)  Johnson  v.  Leigh,  6  Taunt.  246, 
ante,  p.  630. 
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And  the  privilege  is  also  confined  to  arrests  in  the  first  instance. 
For  if  a  man,  being  legally  arrested,  (j)  escape  from  the  officer, 
and  take  shelter,  though  in  his  own  house,  the  officer  may,  upon 
fresh  suit,  break  open  doors  in  order  to  retake  him,  having  first 

Even  due  notice  of  his  business,  and  demanded  admission,  and 
jen  refused,  (k)  If  it  be  not,  however,  upon  fresh  pursuit,  it 
seems  that  the  officer  should  have  a  warrant  from  a  magistrate ; 
and  it  should  be  observed,  that  the  officer  will  not  be  authorized  to 
break  open  doors  in  order  to  retake  a  prisoner  in  any  case  where 
the  first  arrest  has  been  illegal.  (/)  Therefore,  where  an  officer 
had  made  an  illegal  arrest  on  civil  process,  and  was  obliged  to  retire 
by  the  party's  snapping  a  pistol  at  nim  several  times,  and  afterwards 
returned  again  with  assistants,  who  attempted  to  force  the  door,  when 
the  party  within  shot  one  of  the  assistants ;  it  was  ruled  to  be  only 
manslaughter,  (m) 

In  all  cases  where  the  officer  or  his  assistants,  having  entered  a 
house  in  the  execution  of  their  duty,  are  locked  in,  they  may  justify 
breaking  open  the  doors  to  regain  their  liberty,  (n)  So  where  a 
sheriff  being  lawfully  in  a  house  makes  a  lawful  seizure  of  the  goods 
of  the  owner  of  the  house,  and  cannot  take  the  goods  out  of  the 
house  without  opening  the  outer  door,  and  neither  the  owner  nor 
any  one  else  is  there  so  that  he  can  request  them  to  open  the  door, 
he  may  break  the  door  open  to  take  out  the  goods,  (o) 

It  has  been  deemed  a  question  worthy  of  great  consideration 
how  far  third  persons,  especially  mere  strangers,  interposing  in  be- 
half of  a  party  illegally  arrested,  are  entitled  to  insist  upon  the 
illegality  of  the  arrest,  in  their  defence,  as  extenuating  their  guilt  in 
killing  the  officer. 

The  point  was  raised  in  the  following  case :  —One  Bray,  who  was 
a  constable  of  St  Margaret's  parish  in  Westminster,  came  into  the 
parish  of  St  Paul,  Covent  Garden,  where  he  was  no  constable,  and 
consequently  had  no  authority ;  (p)  and  there  took  up  one  Anne 
Dekins,  under  suspicion  of  being  a  disorderly  person,  but  who  had 
not  misbehaved  herself,  and  against  whom  Bray  had  no  warrant 
The  prisoners  came  up ;  and,  though  they  were  all  strangers  to  the 
woman,  drew  their  swords,  and  assaulted  Bray,  for  the  purpose  of 
rescuing  the  woman  from  his  custody ;  upon  which  he  shewed  them 
his  constable's  staff,  declared  that  he  was  about  the  Queen's  business, 
and  intended  them  no  harm.  The  prisoners  then  put  up  their 
swords ;  and  Bray  carried  the  woman  to  the  round-house  in  Covent 
Garden.  A  short  time  afterwards,  the  woman  being  still  in  the 
round-house,  the  prisoners  drew  their  swords  again,  and  assaulted 
Bray,  on  account  of  her  imprisonment,  and  to  get  her  discharged. 
Bray  called  some  persons  to  his  assistance,  to  keep  the  woman  in 
custody,  and  to  defend  himself  from  the  violence  ot  the  prisoners ; 


(j)  Laying  bold  of  the  prisoner,  and 
pronouncing  the  words  of  arrest,  is  an 
actual  arrest  Fost.  320.  But  bare  words 
will  not  make  an  arrest ;  the  officer  must 
actually  touch  the  prisoner.  Genner  t>. 
Spark es,  1  Salk.  79.  Berry  v.  Adamson, 
6  B.  &  C.  528. 

(A)  Fost.  320.  Genner  v.  Sparkes, 
1  Salk.  79.  1  Hale,  459.  2  Hawk.  P.  C. 
c.  14,  s.  9. 


(0  1  East,  P.  C.c  5,  s.  87,  p.  324. 

(m)  Stevenson's  case,  10  St  Tr.  462. 

(»)  2  Hawk.  P.  C.  c.  14,  s.  11.  1  East, 
P.  C.  c.  5,  s.  87,  p.  324. 

(o)  Pugh  v.  Griffith,  7  A.  &  E.  827. 

(  p)  One  Judge  only  thought  that  Bray 
acted  with  authority,  as  he  shewed  his 
staff,  and  that  with  respect  to  the  prisoners, 
be  was  to  be  considered  as  constable  de 
facto. 


J 
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upon  which  a  person  named  Dent  came  to  his  assistance ;  and  before 
any  stroke  received,  one  of  the  prisoners  gave  Dent,  while  assisting 
the  constable,  a  mortal  wound.  This  case  was  elaborately  argued ; 
and  the  judges  were  divided  in  opinion ;  seven  of  them  holding  that 
the  offence  was  manslaughter  only,  and  five  that  it  was  murder.  (<?) 
The  seven  judges  who  held  that  it  was  manslaughter  thought  that  it 
was  a  sudden  action,  without  any  precedent  malice  or  apparent  de- 
sign of  doing  hurt,  but  only  to  prevent  the  imprisonment  of  the 
woman,  and  to  rescue  her  who  was  unlawfully  restrained  of  her 
liberty ;  and  that  it  could  not  be  murder,  if  the  woman  was  unlaw- 
fully imprisoned ;  (r)  and  they  also  thought  that  the  prisoners,  in  this 
case,  had  sufficient  provocation :  on  the  ground  that  if  one  be  im- 
prisoned upon  an  unlawful  authority,  it  is  a  sufficient  provocation 
to  all  people,  out  of  compassion,  ana  much  more  where  it  is  done 
under  a  colour  of  justice ;  (s)  and  that,  where  the  liberty  of  the  sub- 
ject is  invaded,  it  is  a  provocation  to  all  the  subjects  of  England. 
But  the  five  judges  who  differed  thought  that,  the  woman  being  a 
stranger  to  the  prisoners,  it  could  not  be  a  provocation  to  them ; 
otherwise  if  she  had  been  a  friend  or  servant;  and  that  it  would 
be  dangerous  to  allow  such  a  power  of  interference  to  the  mob. 

The  case  of  Hugget,  and  also  that  of  Sir  Henry  Ferrers,  appear  Hugget'i  cue. 
to  have  been  relied  upon  in  support  of  the  argument  of  the  seven 
judges,  who  in  the  preceding  case  held  the  offence  to  be  man- 
slaughter. Hugget's  case,  in  the  fuller  report  of  it,  (t)  appears  to 
have  been  thus: — Berry  and  two  others  pressed  a  man  without 
any  warrant  for  so  doing ;  to  which  the  man  quietly  submitted,  and 
went  along  with  them.  The  prisoner  with  three  others,  seeing 
them,  instantly  pursued  them,  and  required  to  see  their  warrant ; 
on  which  Berry  shewed  them  a  paper,  which  the  prisoner  and  his 
associates  said  was  no  warrant,  and  immediately  drew  their  swords 
to  rescue  the  impressed  man,  and  thrust  at  Berry ;  whereupon  Berry 
and  his  two  companions  drew  their  swords,  and  a  fight  ensued,  in 
which  Hugget  killed  Berry.  But  this  case  is  stated  very  differently 
by  Lord  Hale,  as  having  been  under  the  following  circumstances : — 
A  press-master  seized  B.  for  a  soldier ;  and,  with  the  assistance  of 
C,  laid  hold  of  him.  D.  finding  fault  with  the  rudeness  of  C, 
there  grew  a  quarrel  between  them,  and  D.  killed  C. ;  and  by  the 
advice  of  all  the  judges,  except  very  few,  it  was  ruled  that  this 
was  but  manslaughter,  (u)  The  case  of  Sir  Henry  Ferrers  was  gjP  h.  Ferrers' 
only  this : — That  Sir  Henry  Ferrers  being  arrested  for  debt,  upon  case, 
an  illegal  warrant,  his  servant,  in  seeking  to  rescue  him,  as  was 
pretended,  killed  the  officer ;  but,  upon  the  evidence,  it  appeared 
clearly,  that  Sir  Henry  Ferrers,  upon  the  arrest,  obeyed,  and  was 
put  into  a  house  before  the  fighting  between  the  officer  and  his 
servant ;  wherefore  he  was  found  not  guilty  of  the  murder  and  man- 
slaughter, (v) 

(f )  Rex  v.  Tooley  and  others,  2  Lord  rest  another  illegally,  it  is  a  breach  of  the 

Raym.  1296.    "  That  case  has  been  over-  peace,  and  any  other  person  may  lawfully 

ruled,"  per  Alderson,  B.     Rex  v.  Warner,  interfere  to  prevent  it,  doing  no  more  than 

R.  &  Af.  C.  C.  R.  385.  is  necessary  for  that  purpose." 

(r)  For  this  Young's  case,  4  Co.  40,  was  (f)  Hugget's  case,  Kel.  59. 

cited  :  and  Mackally's  case,  9  Co.  65.  (u)  1  Hale,  465 

0)  In  Rex  v.  Osmer,  5  Cast,  304,  ante,  (©)  Sir  Henry  Ferrers'  case,  Cro.  Car. 

p.   410.    Lord  Ellenborough,  C.  J.,  said,  371. 
**  If  a  man  without  authority  attempt  to  ar- 
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But  Mr.  Justice  Foster  is  of  opinion,  that  these  cases  of  Hogget 
and  Sir  Henry  Ferrers'  servant  did  not  warrant  the  doctrine  laid 
down  by  the  seven  judges  in  the  case  of  Tooley ;  and  this  great 
master  of  the  crown  law  (tp)  has  animadverted  upon  that  doctrine 
with  much  force,  viewing  it  as  having  carried  the  law  in  favour  of 
private  persons  officiously  interposing  in  cases  of  illegal  arrest  fur- 
ther than  sound  reason,  founded  on  the  principles  of  true  policy, 
will  warrant  (x)  After  observing  that,  in  Hugget's  case,  swords 
were  drawn,  a  mutual  combat  ensued,  the  blood  was  heated  before 
the  mortal  wound  was  given,  and  a  rescue  seemed  to  be  practicable 
at  the  time  the  affray  began;  (y)  whereas,  though  in  Tooley's 
case,  the  prisoners  had,  at  the  first  meeting,  drawn  their  swords 
against  the  constable  unarmed,  they  had  put  them  up  again,  ap- 
pearing to  be  pacified,  and  cool  reflection  seeming  to  have  taken 
place ;  and  it  was  at  the  second  meeting  that  the  deceased  received 
his  death  wound,  before  a  blow  was  given  or  offered  by  him  or  any 
of  his  party;  and  also  in  that  case  there  was  no  possibility  of 
rescue,  the  woman  having  been  secured  in  the  round-house;  he 
says,  that  the  second  assault  on  the  constable  seems  rather  to  have 
been  grounded  upon  resentment,  or  a  principle  of  revenge,  for  what 
had  before  passed,  than  upon  any  hope  or  endeavour  to  assist  the 
woman.  He  then  proceeds,  "  Now,  what  was  the  case  of  Tooley 
and  his  accomplices,  stript  of  a  pomp  of  words,  and  the  colourings 
9  of  artificial  reasoning  ?    They  saw  a  woman,  for  aught  appears,  a 

perfect  stranger  to  them,  led  to  the  round-house  under  a  charge  of  a 
criminal  nature.  This,  upon  evidence  at  the  Old  Bailey,  a  month 
or  two  afterwards,  comes  out  to  be  an  illegal  arrest  ana  imprison- 
ment, a  violation  of  Magna  Charta ;  and  these  ruffians  are  presumed 
to  have  been  seised,  all  on  a  sudden,  with  a  strong  fit  of  zeal  for 
Magna  Charta  (z)  and  the  laws ;  and  in  this  frenzy  to  have  drawn 
upon  the  constable,  and  stabbed  his  assistant  It  is  extremely  diffi- 
cult to  conceive  that  the  violation  of  Magna  Charta,  a  feet  of  which 
they  were  totally  ignorant  at  that  time,  could  be  the  provocation 
which  led  them  into  this  outrage.  But,  admitting  for  argument  sake 
that  it  was,  we  all  know  that  words  of  reproach,  how  grating  and 
offensive  soever,  are  in  the  eye  of  the  law  no  provocation  in  the  case 
of  voluntary  homicide ;  and  yet  every  man  who  hath  considered 
the  human  frame,  or  but  attended  to  tne  workings  of  his  own  heart, 
knows  that  affronts  of  that  kind  pierce  deeper,  and  stimulate  the 
veins  more  effectually,  than  a  slight  injury  done  to  a  third  person, 
though  under  colour  of  justice,  possibly  can.  The  indignation  that 
kindles  in  the  breast  in  (me  case  is  instinct,  it  is  human  infirmity ; 
in  the  other  it  may  possibly  be  called  a  concern  for  the  common 
rights  of  the  subject ;  out  this  concern,  when  well  founded,  is  rather 
founded  in  reason  and  cool  reflection,  than  in  human  infirmity ;  and 
it  is  to  human  infirmity  alone  that  the  law  indulges  in  the  case  of  a 
sudden  provocation."  He  then  proceeds  further :  "  But  if  a  passion 
for  the  common  rights  of  the  subject,  in  the  case  of  individuals, 


(w)  So  called  by  Mr.  J.   Blackstone,  (*)  Holt,  C.  J.,  in  denVering  the  ji 

4  Com.  2.  mart  in  Tooley's  case,  said, "  Sore  a 

(x)  Fort  312,  et  seq.  outfit  to  be  concerned  for  Magna  Charta 

(  y)  In  Hogget's  case  the  Judges,  who  ana  the  laws ;  and  if  any  one  against  the 

held  it  to  be  manslaughter,  put  the  point  law  imprison  a  man,  he  is  an  offender 

upon  an  endeavour  to  rescue.  against  Magna  Charta.*' 
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musty  against  all  experience,  be  presumed  to  inflame  beyond  a  per- 
sonal affront,  let  us  suppose  the  case  of  an  upright  and  deserving 
man,  universally  beloved  and  esteemed,  standing  at  the  place  of 
execution,  under  a  sentence  of  death  manifestly  unjust  This  is  a 
case  that  may  well  rouse  the  indignation,  and  excite  the  compassion, 
of  the  wisest  and  best  men ;  but  wise  and  good  men  know  that  it  is 
the  duty  of  private  subjects  to  leave  the  innocent  man  to  his  lot,  how 
hard  soever  it  may  be,  without  attempting  a  rescue ;  for  otherwise 
all  government  would  be  unhinged.  And  yet,  what  proportion 
doth  the  case  of  a  false  imprisonment,  for  a  short  time,  and  for  which 
the  injured  party  may  have  an  adequate  remedy,  bear  to  that  I  have 
now  put"  (a) 

In  a  more  recent  case,  the  prisoner,  who  cohabited  with  a  person  Adey's 
named  Farmello,  killed  an  assistant  of  a  constable,  who  came  to 
apprehend  Farmello,  as  an  idle  and  disorderly  person,  under  the  19 
Geo.  2,  c.  10.  Farmello,  though  he  was  not  an  object  of  the  act, 
did  not  himself  make  any  resistance  to  the  arrest ;  but  the  prisoner, 
immediately  upon  the  constable  and  his  assistant  requiring  Farmello 
to  go  along  with  them,  without  making  use  of  any  argument  to  in- 
duce them  to  desist,  or  saying  one  word  to  prevent  the  intended 
arrest,  stabbed  the  assistant  And  Hotham,  B.,  with  whom  Gould, 
J.,  and  Ashhurst,  J.,  concurred,  held  the  offence  to  be  murder.  A 
special  verdict,  however,  was  found :  (b)  and  the  case  was  argued  in 
tne  Exchequer  chamber,  before  ten  of  the  judges ;  but  no  opinion 
was  ever  publicly  delivered,  (c) 


635 


(o)  Fort.  315,  316,  317. 

(6)  The  court  advised  the  jury  to  find  a 
special  verdict,  on  the  ground  of  the  diffe- 
rence of  opinion  which  had  been  enter- 
tained in  Tooley's  case,  and  the  caae  of 
Hugget,  ante,  p.  633. 

(c)  Adey's  caae,  1  Leach,  306.  And 
see  id.  p.  212,  where  it  is  said  that  the 
prisoner  laid  eighteen  months  in  gaol,  and 
was  then  discharged : — but  the  following 
note  is  added,  "  It  is  said,  that  the  Judges 
held  it  to  be  manslaughter  only,  but  no 
opinion  was  ever  publicly  given ;  and  qu, 
whether  die  prisoner  did  not  escape  pend- 
ing the  opinion  of  the  judges,  when  the 
gaol  was  ournt  down  in  1780,  and  was 
never  retaken,"  And  see  also  1  East, 
P.  C.  c.  6,  s.  89,  p.  329,  note  (a),  where 
it  is  said,  "  Upon  inquiry,  however,  it  ap- 
pears that,  pending  the  consideration  of 
the  case  by  the  Judges,  she  escaped  during 
the  riots  in  1780,  and  was  never  retaken. 
In  Reg.  v.  Porter  and  others,  which  is  re- 
ported as  to  another  point,  9  C.  &  P.  778, 
upon  an  indictment  for  murder,  where 
it  appeared  that  the  deceased,  who  was  a 
watchman,  and  another  were  taking  a 
person  towards  a  station-house  on  a  charge 
of  robbing  a  garden,  and  were  proceeding 
quietly  along  a  road,  the  prisoner  making 
no  resistance,  when  they  were  attacked  and 


the  deceased  beaten  to  death ;  in  opening 
the  case  it  was  asserted,  that  even 
if  the  prisoner  were  not  lawfully  in  cas- 
tody,  the  offence  was  murder ;  for  if  a 
person  were  illegally  in  custody,  and  was 
making  no  resistance,  no  person  had  any 
right  to  attack  the  Dersons  who  had  bhn  in 
custody,  and  that  if  they  did,  and  death 
ensued:  in  consequence  of  the  violence  need 
to  release  the  prisoner,  it  was  murder ;  and 
that  although  there  might  be  old  casts  ts» 
the  contrary,  they  were  no  longer  consi- 
dered as  binding  authorities;  tne  point, 
however,  did  not  ultimately  become  mate- 
rial, as  it  was  held  that  the  party  was  in 
lawful  custody,  but  the  above  position  was 
neither  controverted  by  the  very  learned 
judge  who  tried  the  case,  nor  by  the  pri- 
soner's counsel ;  and  it  should  seem  that  it 
could  not  be  successfully  disputed,  for  it  is 
difficult  to  discover  upon  what  principle 
any  individual  can  be  justified  in  interfering 
to  prevent  what  apparently  is  the  due 
execution  of  the  law,  and  that  the  ques- 
tion, whether  he  is  guilty  of  murder  or 
manslaughter,  if  death  ensue,  is  to  depend 
upon  whether  the  custody  is  legal  or  illegal, 
of  which,  probably,  at  the  time,  he  was 
perfectly  ignorant,  and  which,  consequently, 
could  in  no  respect  influence  his  conduct. 
See  art*,  p.  626.      C.S.G. 
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8ECT.  IV. 


Heedless  and 
incautious  acta* 


Blow  aimed 
at  one  person 
kills  another. 


Acts  generally 
incautious. 


Giving  a  child 
spirits  in  an 
unfit  quantity. 


Cases  where  the  Killing  takes  place  in  the  Prosecution  of  some  other 

Criminal,  Unlawful,  or  Wanton  Act. 

It  has  been  shewn,  that  where  from  an  action,  unlawful  in  itself, 
done  deliberately,  and  with  mischievous  intention,  death  ensues, 
though  against  or  beside  the  original  intention  of  the  party,  it  will 
be  murder:  (d)  and  it  may  be  here  observed,  that  if  such  deliber- 
ation and  mischievous  intention  does  not  appear,  (which  is  matter 
of  fact,  and  to  be  collected  from  circumstances,)  and  the  act  was 
done  heedlessly  and  incautiously,  it  will  be  manslaughter,  (e) 

Where  an  injury,  intended  against  one  person,  mortally  affects 
another,  as  where  a  blow  aimed  at  one  person  lights  upon  another 
and  kills  him,  the  inquiry  will  be  whether,  if  the  blow  had  killed 
the  person  against  whom  it  was  aimed,  the  offence  would  have  been 
murder  or  manslaughter.  For  if  a  blow,  intended  against  A.,  and 
lighting  on  B.,  arose  from  a  sudden  transport  of  passion,  which,  in 
case  A.  had  died  by  it,  would  have  reduced  the  offence  to  man- 
slaughter, the  fact  will  admit  of  the  same  alleviation,  if  it  shall  have 
caused  the  death  of  B.  (/) 

There  are  many  acts  so  heedless  and  incautious  as  necessarily  to 
be  deemed  unlawful  and  wanton,  though  there  may  not  be  any  ex- 
press intent  to  do  mischief:  and  the  party  committing  them,  and 
causing  death  by  such  conduct,  will  be  guilty  of  manslaughter. 
As  if  a  person,  breaking  an  unruly  horse,  ride  him  amongst  a  crowd 
of  people,  and  death  ensue  from  the  viciousness  of  the  animal,  and 
it  appear  clearly  to  have  been  done  heedlessly  and  incautiously  only, 
and  not  with  an  intent  to  do  mischief,  the  crime  will  be  man- 
slaughter, (g)  But  it  is  said,  that  in  such  a  case  it  would  be  murder, 
if  the  rider  had  intended  to  divert  himself  with  the  fright  of  the 
crowd.  (A)  And  if  a  man,  knowing  that  people  are  passing  along 
the  streets,  throw  a  stone  or  shoot  an  arrow  over  a  house  or  wall, 
and  a  person  be  thereby  killed,  this  will  be  manslaughter,  though 
there  were  no  intent  to  do  hurt  to  any  one,  because  the  act  itself 
was  unlawful,  (i)  So  where  a  gentleman  came  to  town  in  a  chaise, 
and,  before  he  got  out  of  it,  fired  his  pistols  in  the  street,  which,  by 
accident,  killed  a  woman,  it  was  ruled  manslaughter ;  for  the  act  was 
likely  to  breed  danger,  and  manifestly  improper,  (j) 

A  party  who  causes  the  death  of  a  child  by  giving  it  spirituous 
liquors  in  a  quantity  quite  unfit  for  its  tender  age,  is  guilty  of  man- 
slaughter. Upon  an  indictment  for  manslaughter,  which  charged 
the  prisoner  with  giving  a  quartern  of  gin  to  a  child  of  the  age  of 
four  years,  which  caused  its  death,  and  which  quantity  of  gin  was 
averred  to  be  excessive  for  a  child  of  that  age,  it  appeared  that  the 

Erisoner  having  ordered  a  quartern  of  gin,  asked  the  child  if  it  would 
ave  a  drop,  and  that  on  his  putting  the  glass  to  the  child's  mouth, 
the  child  twisted  the  glass  out  of  nis  hand,  and  swallowed  nearly 


(d)  Ante,  p.  538,  et  seq. 

(e)  Fost.  261. 
</)  Fost  262. 

ig)  1  East  P.  C.  c.  5,  s.  18,  p.  231. 


(A)  1  Hawk.  P.  C.  c.  31,  s.  68. 
(i)  1  Hale,  475.  1  Hawk.,  P.  C.  c.  29, 
s.9 

(f)  Burton's  case,  1  Str.  481. 
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the  whole  of  the  gin,  which  caused  its  death.  Vaurfian,  B.  "As 
it  appears  clearly  that  the  drinking  of  the  gin  in  this  quantity  was 
the  act  of  the  child,  the  prisoner  must  be  acquitted ;  but  if  it  had 
appeared  that  the  prisoner  had  willingly  given  a  child  of  this  tender 
age  a  quartern  of  gin,  out  of  a  sort  of  brutal  fun,  and  had  thereby 
caused  its  death,  I  should  most  decidedly  have  held  that  to  be  man- 
slaughter, because  I  have  no  doubt  that  the  causing  the  death  of  a 
child  by  giving  it  spirituous  liquors  in  a  quantity  quite  unfit  for  its 
tender  age,  amounts,  in  point  of  law,  to  that  offence."  (k) 

It  has  been  shewn,  that  where  death  ensues  from  an  act  done  in  Deat*  from 
the  prosecution  of  a  felonious  intention,  it  will  be  murder:  (I)  but  a  **»•**«*• 
distinction  is  taken  in  the  case  of  an  act  done  with  the  intent  only  paM' 
of  committing  a  bare  trespass ;  as  if  death  ensues  from  such  act,  the 
offence  will  be  only  manslaughter,  (m)  Thus,  though  if  A.  shoot  at 
the  poultry  of  B.,  intending  to  steal  them,  and  by  accident  kill  a 
man,  it  will  be  murder ;  yet,  if  he  shoot  at  them  wantonly,  and 
without  any  such  felonious  intention,  and  accidentally  kill  a  man, 
the  offence  will  be  only  manslaughter,  (n)  And  any  one  who 
voluntarily,  knowingly,  and  unlawfully,  intends  hurt  to  the  person 
of  another,  though  he  intend  not  death,  yet,  if  death  ensue,  is  guilty 
of  murder  or  manslaughter,  according  to  the  circumstances  of  the 
nature  of  the  instrument  used,  and  the  manner  of  using  it,  as  cal- 
culated to  produce  great  bodily  harm  or  not  (o)  And  if  a  man  be 
doing  an  unlawful  act,  though  not  intending  bodily  harm  to  any  one, 
as  if  he  be  throwing  a  stone  at  another's  horse,  and  hit  a  person  and 
kill  him,  it  is  manslaughter.  ( p)  But  it  seems,  that  in  cases  of  this- 
kind  the  guilt  would  rather  depend  upon  one  or  other  of  these  cir- 
cumstances, either  that  the  act  might  probably  breed  danger,  or  that 
it  was  done  with  a  mischievous  intent  (q) 

Where  a  carman  was  in  the  front  part  of  a  cart  loading  it  with 
sacks  of  potatoes,  and  a  boy  pulled  the  trapstick  out  of  the  front  of 
the  cart,  out  not  with  intent  to  do  the  man  any  harm,  as  he  had  seen 
it  done  several  times  before  by  others ;  and  in  consequence  of  the 
trapstick  having  been  taken  out,  the  cart  tilted  up,  and  the  deceased 
was  thrown  out  on  his  back  on  the  stones,  and  the  potatoes  were  shot 
out  of  the  sacks,  and  fell  on  and  covered  him  over,  and  he  died  in 
consequence  of  the  injuries  then  received,  it  was  held  that  the  boy 
was  guilty  of  manslaughter,  (r)  So  where  an  indictment  for  man- 
slaughter alleged  that  the  prisoners  in  and  upon  one  L.  H.  did  make 
an  assault,  and  that  L.  H.  then  lying  in  a  certain  cart  containing 
divers  bags  of  nails  of  great  weight,  the  prisoners  did  with  their 
hands  force  up  the  shafts  of  the  said  cart,  and  throw  down  the  body 
of  the  said  cart  in  which  L.  H.  was  so  as  aforesaid  lying,  and  him 
the  said  L.  H.  by  such  forcing  up  of  the  shafts  and  throwing  down 
of  the  body  of  the  said  cart  as  aforesaid,  did  cast  and  throw  upon  the 
ground  under  the  said  bags  of  nails,  by  means  whereof  the  said  bags 
of  nails  were  thrown  and  forced  against  over  and  upon  the  breast  of 
L.  H.,  L.  H.  then  being  upon  the  ground,  and  the  said  bags  of  nails 

(*)  Rex  v.  Martin,  3  C.  &  P.  21 1.  267.  1  Hale,  39. 
(Z)  Ante,  p.  539.  (/>)  I  Hale,  39. 

(»)  Fost.  258.      Though    Lord  Coke  (?)  1  East,  P.  C.c.  5,  s.  32, p.  257* 

seems  to  think  otherwise,  3  Inst.  56.  (r)  Rex  c.  Sullivan,  7C.4  P.,  64U 

(n)  Fost.  258,  259.    1  Hale,  475.  Gurney,  B.,  &  Williams,  J. 
(o)  1  East,  P.  C.  c.  5,  s.  32,  p.  256, 
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then  and  there  did  press  and  lie  upon  the  breast  of  L.  H.,  thereby 
giving,  &c,  and  it  was  urged  that  this  indictment  was  bad,  as  it  did 
not  allege  that  the  prisoners  knew  that  the  deceased  was  in  the  cart ; 
Taunton,  J.,  held  that  it  was  not  necessary  to  allege  such  knowledge, 
as  malice  was  not  an  ingredient  in  the  crime.  («) 
If  death  ensues       If  death  ensues  in  consequence  of  a  wrongful  act,  which  the  party 
of  awroarfiiT6  w^°  comm*ts  ft  can  neither  justify  nor  excuse,  it  is  manslaughter, 
act  which  can    An  indictment  charged  that  there  was  a  scaffolding  in  a  certain  coal 
•either  be  job-  mine,  and  that  the  prisoners,  by  throwing  large  stones  down  the 
CTMdJHo*"     mi116)  broke  the  scaffolding :  and  that  in  consequence  of  the  scaflbld- 
m&Miaugfaier.    ing  being  so  broken,  a  corf,  in  which  the  deceased  was  descending 
the  mine,  struck  against  a  beam,  on  which  the  scaffolding  had  been 
supported,  and  by  such  striking  the  corf  was  overturned,  and  the 
deceased  precipitated  into  the  mine  and  killed.     It  was  proved  that 
scaffolding  was  usually  found  in  mines  in  the  neighbourhood,  for  the 
purpose  oi  supporting  the  corves,  and  enabling  the  workmen  to  get 
out  and  work  the  mines ;  that  the  stones  were  of  a  size  and  weight 
sufficient  to  knock  away  the  scaffolding,  and  that  if  the  beam  only 
was  left  the  probable  consequence  would  be  that  the  corf  striking 
against  it  would  upset,  and  occasion  death  or  injury*     Tindal,  C.  J., 
"If  death  ensues  as  the  consequence  of  a  wrongful  act,  an  act 
which  the  party  who  commits  it  can  neither  justify  nor  excuse,  it  is 
not  accidental  death  but  manslaughter.     If  the  wrongful  act  was  done 
under  circumstances  which  shew  an  intent  to  kill,  or  do  any  serious 
injury  in  the  particular  case,  or  any  general  malice,  the  offence  be- 
comes that  of  murder.    In  the  present  instance,  the  act  was  one  of 
mere  wantonness  and  sport,  but  still  the  act  was  wrongful,  it  was  a 
trespass.     The  only  question  therefore  is,  whether  the  death  of  the 
party  is  to  be  fairly  and  reasonably  considered  as  a  consequence  of 
such  wrongful  act ;  if  it  followed  from  such  wrongful  act,  as  an  effect 
from  a  cause,  the  offence  is  manslaughter ;  if  it  is  altogether  uncon- 
nected with  it,  it  is  accidental  death,   (t) 
D«ath  hap-  Where  sports  are  unlawful  in  themselves,  or  productive  of  dan- 

fawfof  roorte.  £er*  ™t»  or  <^sor^er9  so  as  to  endanger  the  peace,  and  death  ensue, 
in  the  pursuit  of  them,  the  party  killing  is  guilty  of  man- 
slaughter, (u)  Such  manly  sports  and  exercises  as  tend  to  give 
strength,  activity,  and  skill  in  the  use  of  arms,  and  are  entered 
into  as  private  recreations  amongst  friends,  are  not,  however, 
deemed  unlawful  sports:  (v)  but  prize-fighting,  public  boxing 
matches,  or  any  other  sports  of  a  similar  kind,  which  are  exhibited 
for  lucre,  and  tend  to  encourage  idleness  by  drawing  together  a 
number  of  disorderly  people,  have  met  with  a  different  considera- 
tion, (w)  For  in  these  last-mentioned  cases  the  intention  of  the 
parties  is  not  innocent  in  itself,  each  being  careless  of  what  hurt 
may  be  given,  provided  the  promised  reward  or  applause  be  ob- 
tained :  and  meetings  of  this  kind  have  also  a  strong  tendency  in 
their  nature  to  a  breach  of  the  peace,  (x)  Therefore,  where  the 
prisoner  had  killed  his  opponent  in  a  boxing  match,  it  was  holden 
that  he  was  guilty  of  manslaughter;  though  he  had  been  chal- 
lenged to  fight  by  his  adversary  for  a  public  trial  of  skill  in  boxing, 

(«)  Rex  v.  Lear  &  Kempson,  Stafford  t.  41,  p.  268. 
Spring  Amies,  1832.  MSS.  C.  S.  G.  («)  PtoL  Chap,  on  ExcmmbU  Homicide, 

(0  Fenton's  case,  1  Lewin,  179.  Tindal,  (w)  Fort.  260. 

C.  J.  (*)  1  East,  P.  C.  c  6,s.  42,  p.  270. 

(«)  Fort.  269, 260.    1  East.  P.  C  c  5, 
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and  was  also  urged  to  engage   by  taunts;  and  the  occasion  was 
sudden,  (y) 

Here  is  no  doubt  that  prize-fights  are  altogether  illegal;  indeed  Prizefights, 
just  as  much  so  as  that  perrons  should  go  out  to  fight  with  deadly  wear 
pons,  and  it  is  not  at  all  material  which  party  strikes  the  first  blow ; 
and  all  persons  who  go  to  a  prize-fight  to  see  the  combatants  strike  each 
other,  and  who  are  present  when  they  do  so,  are  in  point  of  law  guilty 
of  an  assault  (s)  Where  it  appeared  that  there  was  a  fight  between  the 
deceased  and  another  person,  at  which  a  great  number  of  persons  were 
assembled,  and  that  in  the  course  of  the  fight  the  ring  was  broken  in 
several  times  by  the  persons  assembled,  who  had  sticks,  which  they 
used  with  great  violence,  and  the  deceased  died  in  consequence  of 
blows  received  on  this  occasion,  and  for  the  prisoner  it  was  attempted 
to  be  proved,  that  though  he  was  present  during  the  fight,  yet  he 
neither  did  nor  said  anytning.  Lituedale,  J.,  said,  "  If  die  prisoner 
was  at  this  fight  encouraging  it  by  his  presence,  he  is  guilty  of  man- 
slaughter, although  he  took  no  active  part  in  it  My  attention  has 
been  called  to  the  evidence  of  those  witnesses  who  have  said  that 
the  prisoner  did  nothing ;  but  I  am  of  opinion  that  persons  who  are 
at  a  fight,  in  consequence  of  which  death  ensues,  are  all  guilty  of 
manslaughter,  if  they  encouraged  it  by  their  presence ;  I  mean  if 
they  remained  present  during  the  fight  I  say  that  if  they  were  not 
casually  passing  by,  but  stayed  at  the  place,  they  encouraged  it  by 
their  presence,  although  they  did  not  say  or  do  anything.  This  is 
my  opinion  of  the  law  of  this  case.  However,  you  ought  to  con* 
sider  whether  the  deceased  came  by  his  death  in  consequence  of 
blows  he  received  in  the  fight  itself;  for  if  he  came  by  his  death  by 
any  means  not  connected  with  the  fight  itself,  that  is  if  his  death  was 
caused  by  the  mob  coming  in  with  bludgeons,  and  taking  the  matter 
as  it  were  out  of  the  hands  of  the  combatants,  then  persons  merely 
present  encouraging  the  fight  would  not  be  answerable,  unless  they 
are  connected  in  some  way  with  that  particular  violence.  If  the 
death  occurred  from  the  fight  itself,  all  persons  encouraging  it  by 
their  presence  are  guilty  of  manslaughter;  but  if  the  death  ensued 
from  violence  unconnected  with  the  fight  itself,  that  is  by  blows 
given  not  by  the  other  combatant  in  the  course  of  the  fight,  but  by 
persons  breaking  in  the  ring  and  striking  with  their  sticks,  those 
who  were  merely  present  are  not,  by  being  present,  guilty  of  man- 
slaughter." (a) 

The  custom  of  cock-throwing  at  Shrovetide  has  been  considered 
as  an  idle,  dangerous,  and  unlawful  sport ;  and  accordingly,  where  a 
person  throwing  at  a  cock  missed  his  aim,  and  killed  a  child  who  was 
looking  on,  Mr.  J.  Foster  ruled  it  to  be  manslaughter;  and,  speaking 
of  the  custom,  he  says,  "it  is  a  barbarous  unmanly  custom,  fre- 
quently productive  of  great  disorders,  dangerous  to  the  by-standers, 
and  ought  to  be  discouraged."  (b)  So  throwing  stones  at  another 
wantonly  in  play,  being  a  dangerous  sport  without  the  least  appear- 

• 

(«)    Ward's  case,  O.   B.    1789,    cor.  prise  fight  were  not  such  accomplices  as  to 

Ashurst,  J.    1  East,  P.    C.  c  5,  s.  42,  need  corroboration, 
p.  270.  (a)  Rex  v.  Murphy,  6  C.  &  P.  103. 

(z)  Rex  v.  Perkins,   4  C.  &  P.  537.  Littledale  J.,  and  Bolland,  B.     See  also 

Patteson,  J.    Rex  v.  Bettfagham,  2  C.  &  Reg.  v.  Young,  8  C.  &  P.  644.  Ante,  p. 

P.  234.    Bnrrough,  J.    Rex  v.  Hargrave,  529. 
5  C.  &  P.  170,  Patteson,  J.     In  the  last         (6)  Fost  261. 
case  it  was  held,  that  persons  present  at  a 


640 


Of  Manslaughter. 


[book  hi. 


Where  several 
join  to  do  an 
unlawful  act. 


ance  of  any  good  intent,  or  doing  any  other  such  idle  action  as  can- 
not but  endanger  the  bodily  hurt  of  some  one  or  other,  and  by  such 
means  killing  a  person,  will  be  manslaughter,  (c) 

Though  the  sports  be  not  in  their  nature  unlawful,  yet,  if  the 
weapons  used  be  of  an  improper  and  deadly  nature,  the  party 
killing  will  be  guilty  of  manslaughter ;  as  was  the  case  of  Sir  John 
Chichester,  who  unfortunately  killed  his  man-servant  as  he  was 
playing  with  him.  Sir  John  Chichester  made  a  pass  at  the  servant 
with  a  sword  in  the  scabbard,  and  the  servant  parried  it  with  a 
bed-staff,  but  in  so  doing  struck  off  the  chape  of  the  scabbard, 
whereby  the  end  of  the  sword  came  out  of  the  scabbard ;  and  the 
thrust  not  being  effectuallybroken,  the  servant  was  killed  by  the 

Sint  of  the  sword,  (d )  This  was  adjudged  manslaughter :  and 
r.  J.  Foster  thinks,  in  conformity  with  Lord  Hale,  that  it  was 
rightly  so  adjudged,  on  the  ground  that  there  was  evidently  a  want 
of  common  caution  in  making  use  of  a  deadly  weapon  in  so  violent 
an  exercise,  where  it  was  highly  probable  that  the  chape  might  be 
beaten  off,  which  would  necessarily  expose  the  servant  to  great 
bodily  harm,  {e) 

Shooting  at  deer  in  another's  park,  without  leave,  is  an  unlawful 
act,  though  done  in  sport,  and  without  any  felonious  intent;  and 
therefore  if  a  bystander  be  killed  by  the  shot,  such  killing  will  be 
manslaughter.  (/) 

It  has  been  shewn,  that  where  a  body  of  persons,  resolving  gene- 
rally to  resist  all  opposers  in  the  commission  of  any  breach  of  the 
peace,  and  to  execute  it  in  such  a  manner  as  naturally  tends  to  raise 
tumults  and  affrays,  happen  to  kill  any  one  in  the  prosecution  of  this 
unlawful  purpose,  they  will  be  guilty  of  murder,  (g)  Yet,  in  one 
case,  where  divers  rioters,  having  forcibly  gained  possession  of  a 
house,  afterwards  killed  a  partisan  of  the  person  whom  they  had 
ejected,  as  he,  in  company  with  a  number  of  others,  was  endeavour- 
ing in  the  night  forcibly  to  regain  the  possession,  and  to  fire  the 
house,  they  were  adjudged  guilty  only  of  manslaughter.  (A)  It  is 
said,  that  perhaps  it  was  so  adjudged  for  this  reason,  that  the  person 
slain  was  so  much  in  fault  himself,  (*') 


(c)  1  Hawk.  P.  C.  c.  29,  s.  5. 

(d)  Sir  John  Chichester's  case,  1  Hale, 
472, 473.     Alleyn,  12,  Keil.  108. 

(e)  1  Hale,  473.  Fost  260.  1  East,  P. 
C.  c.  5,  s.  41,  p.  269.  But  see  in  Hale,  473, 
the  following  note  : — "  This  seems  a  very 
hard  case ;  and  indeed  the  foundation  of  it 
fails ;  for  the  pushing  with  a  sword  in  the 
scabbard,  by  consent,  seems  not  to  be  an 
unlawful  act;  for  it  is  not  a  dangerous 
weapon  likely  to  occasion  death,  nor  did  it 


so  in  this  case,  but  by  an  unforeseen  acci- 
dent, and  therein  differs  from  the  case  of 
justing,  or  prize-fighting,  wherein  such 
weapons  are  made  use  of  as  are  fitted  and 
likely  to  give  mortal  wounds." 

(/)  1  Hale,  475. 

(g)  Ante,  p.  538. 

(A)  Drayton  Basset  case,  Cram.  28. 
1  Hale,  440. 

(t)  1  Hawk.  P.  C.  c  31,  s  53. 
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SECT.  V. 

Cases  where  the  Killing  takes  place  in  consequence  of  some  Lawful 
Act  being  criminally  or  improperly  performed,  or  of  some  Act 
performed  without  Lawful  Authority. 

An  act,  not  unlawful  in  itself,  may  be  performed  in  a  manner  so 
criminal  and  improper,  or  by  an  authority  so  defective,  as  to  make 
the  party  performing  it,  and  in  the  prosecution  of  his  purpose  caus- 
ing the  death  of  another  person,  guilty  of  murder,  (j)  And  as  the 
circumstances  of  the  case  may  vary,  the  party  so  killing  another  may 
be  guilty  only  of  the  extenuated  offence  of  manslaughter. 

Though  officers  of  justice  are  authorized  to  execute  their  duties  in  Officers  of 
a  proper  and  legal  manner,  notwithstanding  any  resistance  which  justice  acting 
may  be  made  to  them ;  (k)  yet  they  should  not  come  to  extremities  unProPcr  *• 
upon  every  slight  interruption,  nor  unless  there  be  a  reasonable  ne- 
cessity.    Therefore,  where  a  collector,  having  distrained  for  a  duty, 
laid  hold  of  a  maid  servant  who  stood  at  the  door  to  prevent  the  dis- 
tress being  carried  away,  and  beat  her  head  and  back  several  times 
against  the  door-post,  ox*  which  she  died ;  although  the  Court  held  her 
opposition  to  the  officer  to  be  a  sufficient  provocation  to  extenuate 
the  homicide,  yet  they  were  clearly  of  opinion  that  he  was  guilty  of 
manslaughter  in  so  far  exceeding  the  necessity  of  the  case.  (/) 

There  is  a  case  reported  in  Strange,  as  a  case  of  manslaughter,  Case  of  Tran- 
which,  if  the  circumstances  of  it  were  as  stated  in  that  report  does  ter  and  Reason, 
not  seem  to  have  been  entitled  to  so  favourable  a  construction.  Mr. 
Lutterel,  being  arrested  for  a  small  debt,  prevailed  on  one  of  the  offi- 
cers to  go  with  him  to  his  lodgings,  while  the  other  was  sent  to  fetch 
the  attorney's  bill,  in  order,  as  Lutterel  pretended,  to  have  the  debt 
and  costs  paid.  Words  arose  at  the  lodgings  about  civility  money, 
which  Lutterel  refused  to  give ;  and  he  went  up  stairs,  pretending 
to  fetch  money  for  the  payment  of  the  debt  and  costs,  leaving  the 
officer  below.  He  soon  returned  with  a  brace  of  loaded  pistols  in 
his  bosom,  which,  at  the  importunity  of  his  servant,  he  laid  down  on 
the  table,  saying,  "  He  did  not  intend  to  hurt  the  officers,  but  he 
would  not  be  ill  used."  The  officer,  who  had  been  sent  for  the  at- 
torney's bill,  soon  returned  to  his  companion  at  the  lodgings ;  and, 
words  of  anger  arising,  Lutterel  struck  one  of  the  officers  on  the  face 
with  a  walking  cane,  and  drew  a  little  blood.  Whereupon  both  of 
them  fell  upon  him  :  one  stabbed  him  in  nine  places,  he  all  the  while 
on  the  ground  begging  for  mercy,  and  unable  to  resist  them ;  and  one 
of  them  fired  one  of  the  pistols  at  him  while  on  the  ground,  and  gave 
him  his  death's  wound,  (m)  This  is  reported  to  nave  been  holden 
manslaughter,  by  reason  of  the  first  assault  with  the  cane  :  but  Mr. 
Justice  Foster  thinks  it  a  very  extraordinary  case,  as  thus  reported  ; 
and  mentions  the  following  additional  circumstances,  which  are 
stated  in  another  report  (n)  1.  Mr.  Lutterel  had  a  sword  by  his 
side,  which,  after  the  affray  was  over,  was  found  drawn  and  broken. 
2.  When  Mr.  Lutterel  laid  the  pistols  on  the  table,  he  declared  that 
he  brought  them  down,  because  he  would  not  be  forced  out  of  his 

(j  )  Ante,  p.  544,  etseq.  499.   Ante,  p.  516. 

(*)  Ante,  p.  535,  544.  (»)  6  St.  Tri.   195.     16  St.  Tri.  (by 

(/)  Goffe's  case,  1  Ventr.  216.  Howell)  1 . 

(m)  Rex  *.  Tranter  and  Reason,  Stra. 
VOL.    L  T   T 
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lodgings.  3.  He  threatened  the  officers  several  times.  4.  One  of 
the  officers  appeared  to  have  been  wounded  in  the  hand  by  a  pistol 
shot,  (for  both  pistols  were  discharged  in  the  affray,)  and  slightly 
wounded  on  the  wrist  by  some  sharp  pointed  weapon,  and  the  other 
was  slightly  wounded  in  the  hand  by  a  like  weapon.  5.  The  evi- 
dence touching  Mr.  LuttereFs  begging  for  mercy  was  not,  that  he 
was  on  the  ground  begging  for  mercy,  but  that  on  the  ground  he 
held  up  his  hands,  as  if  he  was  begging  for  mercy.  Upon  these  facts 
the  chief  justice  directed  the  jury,  that  if  they  believed  Mr.  Lutterel 
endeavoured  to  rescue  himself,  which  he  seemed  to  think  was  the 
case,  and  which  very  probably  was  the  case,  it  would  be  justifiable 
homicide  in  the  officers.  And  as  Mr.  Lutterel  gave  the  first  blow, 
accompanied  with  menaces  to  the  officers,  and  the  circumstance  of 
producing  loaded  pistols  to  prevent  their  taking  him  from  his  lodgings, 
which  it  would  have  been  their  duty  to  have  done,  if  the  debt  had 
not  been  paid,  or  bail  given,  he  declared  it  would  be  no  more  than 
manslaughter,  (o) 

Though  resistance  be  made  to  an  officer  of  justice,  yet  if  the  officer 
kill  the  party  after  die  resistance  is  over,  and  the  necessity  has  ceased, 
the  crime  will  at  least  be  manslaughter.  (  p) 

Where  a  felony  has  been  committed,  or  a  dangerous  wound  given, 
and  the  party  flies  from  justice,  he  may  be  killed  in  the  pursuit,  if 
he  cannot  otherwise  be  overtaken.  And  the  same  rule  holds  if  a 
felon,  after  arrest,  break  away  as  he  is  carrying  to  gaol,  and  his  pur- 
suers cannot  retake  without  killing  him.  But  if  he  may  be  taken  in 
any  case  without  such  severity,  it  is,  at  least,  manslaughter  in  him 
who  kills  him  ;  and  the  jury  ought  to  inquire,  whether  it  were  done 
of  necessity  or  not  (q)  In  making  arrests  in  cases  of  misdemeanor, 
and  breach  of  the  peace,  (with  the  exception,  however,  of  some  cases 
of  flagrant  misdemeanors,)  it  is  not  lawful  to  kill  the  party  accused  if 
he  fly  from  the  arrest,  though  he  cannot  otherwise  be  overtaken, 
and  though  there  be  a  warrant  to  apprehend  him ;  and,  generally 
speaking,  it  will  be  murder :  but,  under  circumstances,  it  may  amount 
only  to  manslaughter,  if  it  appear  that  death  was  notintendecL  (r) 

Although  an  officer  must  not  kill  for  an  escape,  where  the  party  is  in 
custody  for  a  misdemeanor,  yet  if  the  party  assault  the  officer  with 
such  violence  that  he  has  reasonable  ground  for  believing  his  life  to 
be  in  peril,  he  may  justify  killing  the  party.  Upon  a  trial  for 
murder  it  appeared  that  the  prisoner,  an  excise  officer,  being  in  the  ex- 
ecution of  his  office,  had  seized,  with  the  assistance  of  another  person, 
two  smugglers,  in  the  act  of  landing  whiskey  from  the  Scottish 
shore,   contrary  to  law  ;    the  deceased  had  surrendered    himself 

3uietly  into  the  hands  of  the  prisoner,  but  shortly  afterwards,  when 
le  prisoner  was  off  his  guard,  he  assaulted  him  violently  with  an  ash 
stick,  which  cut  his  head  severely  in  several  places,  and  he  lost  much 
blood,  and  was  greatly  weakened  in  the  struggle  which  succeeded ; 
the  officer,  fearing  the  deceased  would  overpower  him,  and  having  no 
other  means  of  defending  himself,  discharged  a  pistol  at  the  deceased's 
legs,  in  the  hopes  of  deterring  him  from  any  further  attack,  but  the  dis- 


(o)  Fost.  293, 294. 

(/>)  MS.  Burnet,  37.    1  East,  P.  C. 
s.  &J,  p.  297.    And  if  there  were  time 
for  the  blood  to  have  cooled,  it  would,  it  is 


c.  5, 


conceived,  amount  to  murder,  wife,  442. 

(q)  1  East,  P.  C.  c.  5,  s.  67,  p.  525. 

(r)  Fost.  271.   1  East,  P.C.c.5,  s.  70, 
p.  302. 
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charge  did  not  take  effect,  and  the  deceased  prepared  to  make 
another  assault ;  that,  seeing  this,  the  prisoner  warned  him  to  keep 
off,  telling  him  he  must  shoot  him  if  he  did  not ;  but  the  deceased 
disregarded  the  warning,  and  rushed  towards  him  to  make  a  fresh 
attack  ;  that  he  thereupon  fired  a  second  pistol,  and  killed  him. 
Holroyd,*J.,  told  the  jury,  "  an  officer  must  not  kill  for  an  escape, 
where  the  party  is  in  custody  for  a  misdemeanor,  but  if  the  prisoner 
had  reasonable  ground  for  believing  himself  to  be  in  peril  of  his  own 
life,  or  of  bodily  harm,  and  no  other  weapon  was  at  hand  to  make 
use  of,  or  if  he  was  rendered  incapable  of  making  use  of  such  weapon 
by  the  previous  violence  that  he  nad  received,  then  he  was  justified. 
If  an  affray  arises,  and  blows  are  received,  and  weapons  used  in  heat, 
and  death  ensues,  although  the  party  may  have  Deen  at  the  com- 
mencement, in  the  prosecution  of  something  unlawful,  still  it  would 
be  manslaughter  in  the  killer.  In  this  case  it  is  admitted  that  the 
custody  was  lawful.  The  question  is,  whether,  under  all  the  cir- 
cumstances, the  deceased  being  in  the  prosecution  of  an  illegal  act, 
and  having  made  the  first  assault,  the  prisoner  had  such  reasonable 
occasion  to  resort  to  a  deadly  weapon  to  defend  himself,  as  any  rea- 
sonable man  might  fairly  and  naturally  be  expected  to  resort  to."  (s) 

In  civil  suits,  if  the  party  against  whom  the  process  has  issued,  fly 
from  the  officer  endeavouring  to  arrest  him,  and  be  killed  by  him  in 
the  pursuit,  it  has  been  said  that  it  will  be  murder,  (t)  But  it  is 
rather  to  be  considered  as  murder  or  manslaughter,  as  circumstances 
may  vary  the  case  ;  for  if  the  officer,  in  the  heat  of  the  pursuit,  and 
merely  in  order  to  overtake  the  party,  should  trip  up  Lis  heels,  or 
ive  nim  a  stroke  with  an  ordinary  cudgel,  or  other  weapon  not 
ikely  to  kill,  and  death  should  unhappily  ensue,  this  will  not 
amount  to  more  than  manslaughter,  if,  in  some  cases,  even  to  that 
offence,  (u) 

In  cases  of  pressing  for  the  sea  service,  if  the  party  fly,  the  killing  Pressing  for 
by  the  officer,  in  the  pursuit  to  overtake  him  will  be  manslaughter,  the  sea  service, 
at  least,  and  in  some  cases  murder,  according  to  the  rules  which 
govern  the  case  of  misdemeanors  ;  paying  attention,  nevertheless,  to 
those  usages  which  have  prevailed  in  the  sea  service,  in  this  respect, 
so  far  as  tney  are  authorized  by  the  courts  which  have  ordinary  juris- 
diction over  such  matters,  and  are  not  expressly  repugnant  to  the 
laws  of  the  land.  An  officer  in  the  impress  service,  put  one  of  his 
seamen  on  board  a  boat  belonging  to  one  William  Collyer,  a  fisher- 
man, with  intent  to  bring  it  under  the  stern  of  another  vessel,  in 
order  to  see  if  there  were  any  fit  objects  of  the  impress  service  on 
board.  The  boat  steered  away  in  another  direction;  and  the 
officer  pursued  in  another  vessel  for  three  hours,  firing  several  shots 
at  her,  with  a  musket  loaded  with  ball,  for  the  purpose  of  hitting  the 
halyards,  and  bringing  the  boat  to,  which  was  found  to  be  the  usual 
way,  and  one  of  the  snots  unfortunately  killed  Collyer.  The  Court 
said,  it  was  impossible  for  it  to  be  more  than  manslaughter,  (v)  It  is 
presumed,  that  this  decision  proceeded  on  the  ground  that  the 
musket  was  not  levelled  at  the  deceased,  nor  any  bodily  hurt  intended 
to  him.       But  inasmuch   as  such  an  act  was  calculated  to  breed 

(*)  Foreter's  case,  1  Lewin.   187,  Hoi-  («)  Fost.  271. 

royd,  J.  ,  (v)  Rex  v.  Phillips,  Cowp  830. 

(*)  By  Lord  Hale,  1  Hale,  481. 
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danger,  and  not  warranted  by  law,  though  no  bodily  hurt  were  in- 
tended, it  was  holden  to  be  manslaughter,  and  the  defendant  was 
burned  in  the  hand.  (w).  It  may  here  be  observed,  however,  that 
by  the  statute  for  the  prevention  of  smuggling,  it  is  enacted,  that  in 
case  any  vessel  or  boat,  liable  to  seizure  or  examination,  shall  not 
bring  to  on  being  required  to  do  so,  or  being  chased  by  any  vessel 
or  boat  in  his  Majesty's  navy,  having  the  proper  pendant  and  ensign 
of  his  Majesty's  ships  hoisted,  or  by  any  vessel  or  boat  duly  em- 
ployed for  the  prevention  of  smuggling,  having  a  proper  pendant  and 
ensign  hoisted,  it  shall  be  lawful  for  the  captain,  master,  or  other 
person,  having  the  charge  or  command  of  such  vessel  in  his  Majesty's 
navy,  or  employed  as  aforesaid,  (first  causing  a  gun  to  be  fired  as  a 
signal,)  to  fire  at  or  into  such  vessel  or  boat ;  and  such  captain, 
master,  or  other  person,  acting  in  his  aid  or  assistance,  or  by  his  di- 
rection, shall  be  indemnified  and  discharged  from  any  indictment, 
penalty,  action,  or  other  proceeding  for  so  doing,  (x) 

Where  an  officer  makes  an  arrest  out  of  his  proper  district,  or 
without  any  warrant  or  authority,  (y)  and  purposely  Kills  the  party 
proper  district.  £Qr  nQt  submitting  to  such  illegal  arrest,  the  crime  will,  generally 

speaking,  be  murder  ;  that  is,  in  all  cases  at  least  where  an  indif- 
ferent person,  acting  in  the  like  manner,  without  any  such  pretence, 
would  be  guilty  to  that  extent  (z)  In  the  case  of  private  per- 
sons, using  their  endeavours  to  bring  felons  to  justice,  caution 
must  be  used  to  ascertain  that  a  felony  has  actually  been  com- 
mitted, and  that  it  has  been  committed  by  the  party  arrested  or 
pursued  upon  suspicion  ;  as,  if  the  suspicion  be  not  supported  by 
the  fact,  the  person  endeavouring  to  arrest  or  imprison,  and  killing 
the  party  in  the  prosecution  of  such  purpose,  will  be  guilty  of  man- 
slaughter, (a) 

Gaolers,  like  other  ministers  of  justice,  are  bound  not  to  exceed 
the  necessity  of  the  case  in  the  execution  of  their  offices  ;  therefore, 
an  assault  upon  a  gaoler,  which  would  warrant  him  (apart  from  per- 
sonal danger,)  in  Killing  a  prisoner,  must,  it  should  seem,  be  such 
from  whence  he  might  reasonably  apprehend  that  an  escape  was 
intended,  which  he  could  not  otherwise  prevent  (J)  And  if  an 
officer,  whose  duty  it  is  to  execute  a  sentence  of  whipping  upon  a 
criminal,  should  be  so  barbarous  as  to  exceed  all  bounds  of  modera- 
tion, and  thereby  cause  the  party's  death,  he  will  at  least  be  guilty  of 
manslaughter,  (c) 

Persons  on  board  ship  are  necessarily  subjected  to  something  like 
a  despotic  government,  and  it  is  extremely  important  that  the  law 
should  regulate  the  conduct  of  those  who  exercise  dominion  over 
them.  Therefore,  in  a  case  of  manslaughter  against  the  captain  and 
mate  of  a  vessel,  by  accelerating  the  death  of  a  seaman  really  in  ill 
health,  but  whom,  they  allege,  they  believe  to  be  a  skulker,  that  is,  a 
person  endeavouring  to  avoid  his  duty,  the  question  is,  (in  deter- 
mining whether  it  is  a  slight  or  aggravated  case,)  whether   the 


Gaolers. 


Captains  of 
of  vessels. 


O)  1  East,  P.  C.  c  5,  s.  75,  p.  308. 
(*)  3  &  4  Wm.  4,  c.  53,  s.  8. 
(y)  Ante,  p.  544,  545. 
(*)  1  East,  P.  G.  c,  5,  s.  80,  p.  312. 
(a)  Font.  318. 

(o)  1  East,  P.  C.  c.  5,  s.  91,  p.  331, 
citing  1  MS.  Sum.  145,  somb.  Putt.  120, 


121.  And  see  1  Hawk.  P.  C.  c  28,  s.  13. 
where  it  is  said,  that  if  a  criminal  endea- 
vouring to  break  the  gaol,  assault  the 
gaoler,  he  may  be  lawfully  killed  by  him  in 
toe  affray, 
(c)  I  Hawk.  P.  C.  c.  29,  s.  5. 
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Ehenomena  of  the  disease  were  such  as  would  excite  the  attention  of 
umane  and  reasonable  men  ;  and,  in  such  a  case,  if  the  deceased  be 
taken  on  board  after  he  was  discharged  from  an  hospital,  it  is  important 
to  inquire  whether  he  was  sent  on  board  by  the  surgeon  of  the 
hospital  as  a  person  in  a  fit  state  of  health  to  perform  the  duties  of  a 
seaman,  (d) 

Moderate  and  reasonable  correction  may  properly  be  given  by  Correction  in 
parents,  masters,  and  other  persons,  having  authority  in  foro  domes-  forodomeatieo' 
tico,  to  those  who  are  under  their  care :  but  if  the  correction  be 
immoderate  or  unreasonable,  either  in  the  measure  of  it,  or  in  the 
instrument  made  use  of  for  that  purpose,  it  will  be  either  murder  or 
manslaughter,  according  to  the  circumstances  of  the  case.  If  it 
be  done  with  a  dangerous  weapon,  likely  to  kill  or  maim,  due 
regard  being  always  had  to  the  age  and  strength  of  the  party,  it 
will  be  murder ;  but  if  with  a  cudgel,  or  other  thing  not  likely 
to  kill,  though  improper  for  the  purpose  of  correction,  it  will  be  man- 
slaughter, (e). 

In  the  following  case,  the  nature  of  the  instrument  used,  and  the  Haul's  case, 
probability  of  its  causing  death,  or  great  bodily  harm,  when  used  in 
the  manner  stated  in  the  case,  occasioned  much  doubt  The  pri- 
soner having  employed  her  daughter-in-law,  a  child  often  years  old, 
to  reel  some  yarn,  and  finding  some  of  the  skeins  knotted,  threw  at 
the  child  a  four-legged  stool,  which  struck  her  on  the  right  side  of 
the  head,  on  the  temple,  and  caused  her  death  soon  afterwards.  The 
stool  was  of  sufficient  size  and  weight  to  give  a  mortal  blow :  but  the 
prisoner  did  not  intend,  at  the  time  she  threw  it,  to  kill  the  child. 
These  facts  were  stated  in  a  special  verdict :  but  the  matter  was 
considered  of  great  difficulty,  and  no  opinion  was  ever  delivered  by 
the  judges.  (/) 

In  the  foregoing  case,  the  counsel  for  the  prisoner  cited  the  fol-  Wigg's  cue. 
lowing  case.  A  shepherd  boy  had  suffered  some  of  the  sheep,  which 
he  was  employed  in  tending,  to  escape  through  the  hurdles  of  their 
pen.  The  boy's  master,  the  prisoner,  seeing  the  sheep  get  through, 
ran  towards  the  boy,  and,  taking  up  a  stake  that  was  lying  on  the 
ground,  threw  it  at  him.  The  stake  hit  the  boy  on  the  head,  and 
fractured  his  skull,  of  which  fracture  he  soon  afterwards  died.  The 
learned  judge,  (g)  in  his  directions  to  the  jury,  after  stating  that 
every  master  had  a  right  moderately  to  chastise  his  servant,  but 
that  the  chastisement  must  be  on  just  grounds,  and  with  an  instru- 
ment properly  adapted  to  the  purposes  of  correction,  desired  them  to 
consider,  whether  the  stake,  which,  lying  on  the  ground,  was  the 
first  thing  the  prisoner  saw,  in  the  heat  of  his  passion,  was,  or  was 
not,  under  such  circumstances,  and  in  such  a  situation,  an  improper 
instrument  For  that  the  using  a  weapon  from  which  death  is  likely 
to  ensue,  imports  a  mischievous  disposition  ;  and  the  law  implies 
that  a  degree  of  malice  attended  the  act,  which,  if  death  actually 
happen,  will  be  murder.  Therefore,  if  the  jury  should  think  the 
stake  was  an  improper  instrument,  they  would  further  consider  whe- 
ther it  was  probable  that  it  was  used  with  an  intent  to  kill :  that  if 
they  thought  it  was  they  must  find  the  prisoner  guilty  of  murder;  but 
if  tney  were  persuaded  it  was  not  done  with  an  intent  to  kill,  the 

(d)  Beg.  v.  Leggett,  8  C.  &  P.  191,  (/)    Rex  v.    Haiel,    1    Leach,    368. 

Alderaon,  B.,  William*  &  CoUman,  Js.  Ante,  p.  519. 

(«)  Fort.  262.     1  Hale,  454.    Rex  v.  (g)  Nares,  J. 
Keite,  1  Ld.  Baym.  144. 
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crime  would  then  at  most  amount  to  manslaughter.  The  jury  found 
it  manslaughter.  (A)  In  this  case  it  is  presumed,  that  the  learned 
judge  must  be  understood  as  meaning,  that  if  the  jury  should 
think  the  instrument  so  improper  as  to  be  dangerous,  and  likely  to 
kill  or  maim,  the  age  and  strength  of  the  party  killed  being  duly 
considered,  the  crime  would  amount  to  murder  ;  as  the  law  would 
in  such  case  supply  the  malicious  intent ;  but  that  if  they  thought 
that  the  instrument,  though  improper  for  the  purpose  of  correc- 
tion, was  not  likely  to  kill  or  maim,  the  crime  would  only  be 
manslaughter,  unless  they  should  also  think  that  there  was  an  intent 
to  kiU. 

A  mother,  being  angry  with  one  of  her  children,  for  not  having 
repared  her  dinner,  as  she  had  directed  him  to  do,  began  to  scold 
im,  upon  which  he  made  her  some  very  impertinent  answers, 
which  put  her  in  a  passion,  and  she  took  up  a  small  piece  of  iron, 
used  as  a  poker,  intending  to  frighten  him,  and  seeing  she  was  very 
angry,  he  ran  towards  the  door,  when  she  threw  the  poker  at  him, 
and  the  iron  struck  the  deceased,  who  happened  to  be  coming  in  at 
the  moment,  on  the  head,  and  killed  him  :  it  was  held  that  when  a 
blow  intended  for  A.  lights  upon  B.,  being  given  in  a  sudden  tran- 
sport of  passion,  if,  supposing  A.  had  been  struck  and  died,  it  would 
have  amounted  to  manslaughter,  it  is  no  less  manslaughter  if  it 
causes  the  death  of  B.,  and  there  was  no  doubt,  if  the  child  at 
whom  the  blow  was  aimed  had  been  struck  and  died,  it  would 
have  been  manslaughter  ;  and  so  it  was  under  the  present  circum- 
stances, (t). 

Though  the  correction  exceed  the  bounds  of  moderation,  the 
Court  will  pay  a  tender  regard  to  the  nature  of  the  provocation, 
where  the  act  is  manifestly  accompanied  with  a  good  intent,  and  the 
instrument  not  such  as  must,  in  all  probability,  occasion  death,  though 
the  party  were  hurried  to  great  excess.  A  father,  whose  son  had 
frequently  been  guilty  of  stealing,  and  who,  upon  complaints  made 
to  him  of  such  theirs,  had  often  corrected  the  son  for  them  ;  at 
length,  upon  the  son  being  charged  with  another  theft,  and  reso- 
lutely denying  it,  though  proved  against  him,  beat  him,  in  a  passion, 
with  a  rope,  by  way  of  chastisement,  for  the  offence,  so  much  that 
he  died.  The  father  expressed  the  utmost  horror,  and  was  in  the 
greatest  affliction  for  what  he  had  done,  intending  only  to  have  pu- 
nished him  with  such  severity  as  to  have  cured  him  of  his  wickedness. 
The  learned  judge,  by  whom  the  father  was  tried,  consulted  his 
colleague  in  office,  and  the  principal  counsel  on  the  circuit,  who 
all  concurred  in  opinion,  that  it  was  only  manslaughter ;  and  so  it 
was  ruled,  (j) 

The  prisoner  was  aunt  to  the  deceased,  a  girl  about  fifteen, 
who,  with  her  sister,  who  was  two  or  three  years  younger,  had  been 
placed,  after  their  mother's  death,  under  the  prisoner's  care,  who 
employed  them  in  stay-stitching  fourteen  or  fifteen  hours  a  dav,  and 
when  they  did  not  do  the  required  quantity  of  work,  severely  pu- 
nished them  with  the  cane  and  the  rod.  The  deceased  was  in  a 
consumption,  and  did  not  do  so  much  work  as  her  sister,  and,  in 


(A)  Rex  *.  Wiggs,  Norfolk  Sum.  Ass. 
1784.     I  Leach,  378,  note  (.i). 

(1)  Rex  v.  Conner,  7  C.  &  P.  438, 
Paik,  J.  A.,  &  Gaselee,  Js. 


(J)  Anon.  Worcester  Spr.  An.  1775, 
Serj.  Foreter's  MS.  1  East,  P.  C.  c.  5, 
s.  37,  p.  261. 
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consequence,  was  much  oftener,  and  more  cruelly  punished  by  the 
prisoner,  who  accompanied  her  corrections  with  very  violent  and 
threatening  language,  and  said  that  she  was  sure  that  she  was  acting 
the  hypocrite,  and  shamming  illness,  and  that  she  had  a  very  strong 
constitution.  The  surgeon  said  she  died  from  consumption,  but  that 
her  death  was  hastened  by  the  treatment  she  had  received.  Under 
these  circumstances,  the  counsel  for  the  prosecution  thought  there 
was  not  proof  of  malice  sufficient  to  constitute  the  crime  of 
murder,  as  the  prisoner  always  alleged  that  she  believed  the  girl 
was  shamming  illness,  and  was  really  able  to  do  the  work  re- 
quired, and  wnich  it  appeared  her  younger  sister  actually  did,  and 
the  Court  concurred  in  tnat  opinion,  (k) 

Cases  may  occur  in  which  the  correction  is  not  inflicted  by  Self s  case, 
means  of  any  active  and  personal  violence,  but  by  a  system  of  priva-  Correction  by 
tion  and  ill-treatment  The  following  case  seems  to  be  of  this  na-  a  »ystem  of 
ture: — The  prisoner,  upon  his  apprentice  returning  to  him  from  5l  treatment. 
Bridewell,  whither  he  had  been  sent  for  misbehaviour,  in  a  lousy  and 
distempered  condition,  did  not  take  that  care  of  him  which  his  situa- 
tion required,  and  which  he  might  have  done  ;  the  apprentice  not 
having  been  suffered  to  lie  in  a  bed,  on  account  of  the  vermin,  but 
being  made  to  lie  on  the  boards  for  some  time  without  covering,  and 
without  common  medical  care.  In  this  case,  the  medical  persons 
who  were  examined  were  of  opinion,  that  the  boy's  death  was  most 
probably  occasioned  by  his  ill  treatment  in  Bridewell,  and  the  want 
of  care  when  he  went  home ;  and  they  inclined  to  think,  that  if  he 
had  been  properly  treated  when  he  came  home,  he  might  have  re- 
covered. But,  though  some  harsh  expressions  were  proved  to  have 
been  spoken  by  the  prisoner  to  the  boy,  yet  there  was  no  evidence  of 
any  personal  violence  having  been  used  by  the  prisoner :  and  it 
was  proved  that  the  apprentice  had  had  sufficient  sustenance  ; 
and  the  prisoner  had  a  general  good  character  for  treating  his  ap- 
prentices with  humanity,  and  had  made  application  to  get  this  boy 
into  the  hospital.  Under  these  circumstances,  the  Recorder  left  it 
to  the  jury  to  consider,  whether  the  death  of  the  boy  was  occasioned 
by  the  ill  treatment  he  received  from  his  master,  after  returning  from 
IsrideweU,  and  whether  that  ill  treatment  amounted  to  evidence  of 
malice,  in  which  case  they  were  to  find  him  guilty  of  murder.  At 
the  same  time  they  were  told,  with  the  concurrence  of  Mr.  J.  Gould 
and  Mr.  B.  Hotham,  that  if  they  thought  otherwise,  yet,  as  it  ap- 
peared that  the  prisoner's  conduct  towards  his  apprentice  was  highly 
blameable  and  improper,  they  might,  under  all  tnese  circumstances, 
find  him  guilty  of  manslaughter ;  which  they  accordingly  did.  (/) 
And  upon  the  question  being  afterwards  put  to  the  Judges,  whether 
the  verdict  were  well  found,  they  all  agreed  that  the  prisoner  should 
be  burned  in  the  hand  and  discharged,  (m) 

In  a  note  upon  the  foregoing  case,  Mr.  East  says,  "  I  have  been 
the  more  particular  in  statins  the  ground  of  the  decision  in  this  case, 
because  Mr.  Justice  Goukrs  note  of  the  case,  from  whence  this  is 
taken,  is  evidently  different  from  another  report  (w)  of  the  opinion  of 
the  Judges  in  this  case,  from  whence  it  might  be  collected,  that  there 

(Jk)  Rex  v.  Cheeseman,  7  C.  &  P.  455,  J.  1  East,  P.  C.  c.  5,  a,  13,  p.  226,  227. 
Vaughan,  J.    The  prisoner  pleaded  guilty  (m)  Easter  T.  1 6  Geo.  3,  De  Grey,  C.  J., 

of  manslaughter.  and  Ashhurst,  J.,  being  absent. 

(/,  Rex  p.  Self,  (X  B.  1770,  MS.  Gould,  (»)  1  Leaoh,  137. 
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could  be  no  {gradation  of  guilt  in  a  matter  of  this  sort,  where  a 
master,  by  his  ill  conduct  or  negligence,  had  occasioned  or  accele- 
rated the  death  of  his  apprentice,  but  that  he  must  either  be  found 
Suilty  of  murder  or  acquitted ;  a  conclusion  which,  whether  well  or 
1  founded,  certainly  cannot  be  drawn  from  this  statement  of  the 
case.  The  same  opinion,  however,  is  stated  in  the  Old  Bailey  Ses- 
sions Papers,  to  have  been  thrown  out  by  the  Recorder  in  Wade's 
case."  (o) 

Where  persons  employed  about  such  of  their  lawful  occupations, 
from  whence  danger  may  probably  arise  to  others,  neglect  the  ordi- 
nary cautions,  it  will  be  manslaughter,  at  least,  on  account  of 
such  negligence.  ( p)  Thus,  if  workmen  throw  stones,  rubbish,  or 
other  things  from  a  house,  in  the  ordinary  course  of  their  busi- 
ness, by  which  a  person  underneath  happens  to  be  killed,  if  they 
did  not  look  out  and  give  timely  warning  to  such  as  might  be  below, 
and  there  was  even  a  small  probability  of  persons  passing  by,  it  will 
be  manslaughter,  (q)  It  was  a  lawful  act,  but  done  in  an  improper 
manner.*  It  has,  indeed,  been  said,  that  if  this  be  done  in  the  streets 
of  London,  or  other  populous  towns,  it  will  be  manslaughter  not- 
withstanding such  caution  used,  (r)  But  this  must  be  understood 
with  some  limitation.  If  it  be  done  early  in  the  morning,  when  few 
or  no  people  are  stirring,  and  the  ordinary  caution  be  used,  the 
party  may  be  excusable :  but  when  the  streets  are  full,  such  or- 
dinary caution  will  not  suffice  ;  for,  in  the  hurry  and  noise  of  a 
crowded  street,  few  people  hear  the  warning,  or  sufficiently  attend 
to  it.  (*) 

If  a  chemist's  apprentice  be  guilty  of  negligence  in  delivering  me- 
dicine, and  death  ensues  in  consequence,  he  is  guilty  of  man- 
slaughter. Upon  an  indictment  for  the  manslaughter  of  a  child,  it 
appeared  that  the  child  being  ill,  the  mother  sent  to  a  chemist  for 
a  pennyworth  of  paregoric ;  the  chemist's  apprentice  delivered  a 
phial,  with  a  paregoric  label  on  it,  but  with  laudanum  in  it ;  and  the 
mother,  supposing  it  to  be  paregoric,  gave  the  child  six  or  seven 
drops,  whicn  killed  it  The  laudanum  bottle  and  the  paregoric 
bottle  stood  side  by  side.  Bayley,  J.,  to  the  jury  : — "  If  you  think 
there  was  negligence  on  the  part  of  the  prisoner,  you  will  find  him 
guilty,  if  not,  you  must  acquit  him."  (i) 

If  a  person  adopts  a  mode  of  raising  casks  over  a  street,  which  is 
reasonably  sufficient,  and  death  ensues  from  the  fall  of  a  cask,  he  is 
not  guilty  of  manslaughter.  The  prisoner  was  indicted  for  man- 
slaughter, in  having,  by  negligence  in  the  manner  of  slinging  a  cask, 
caused  the  same  to  fall  and  kill  two  females,  who  were  passing  along 
the  causeway.  It  appeared  that  there  were  three  modes  of  slinging 
casks  customary  in  Liverpool :  one  by  slings  passed  round  each  end 
of  the  cask  ;  a  second  by  can  hooks ;  and  a  third  in  the  manner  in 
which  the  prisoner  had  slung  the  cask,  which  caused  the  accident — 
namely,  by  a  single  rope  round  the  centre  of  the  cask.  The  cask 
was  hoisted  up  to  the  fourth  story  of  a  warehouse,  and  on  being 
pulled  endways  towards  the  door,  it  slipped  from  the  rope  as  soon  as 
it  touched  the  floor  of  the  room,     Parke,  J.,  to  the  jury  : — "  The 


(o)  Rex  e.  Wade,  O.   B.    Feb.  1784, 
Sess.  Pap. 
(/>)  Fost,  262.     1    East,  P.  C.  c.  5, 

s.  38,  p.  262. 


(q)  Fost.  262.     1  Hale,  475. 

(r)  Rex  ».  Hull,  Kel.  40. 

(*)  Fost.  263. 

(I)  Tcssymond's  case,  1  J.*w.  169. 
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double  slings  are  undoubtedly  the  safest  mode  ;  but  if  you  think  that 
the  mode  which  the  prisoner  adopted  was  reasonably  sufficient,  you 
cannot  convict  him."  («) 

Where  the  prisoner,  who  was  an  iron-founder,  was  employed  to  Negligent 
make  twelve  cannons,  to  celebrate  the  passing  of  the  Reform  Bill,  casting  of 
and  four  of  them  were  sent  home  and  tried,  and  one  of  them  burst  cann011, 
under  the  touch-hole,  and  was  sent  back  to  the  prisoner,  with  orders 
to  have  it  melted  up  ;  but  the  prisoner  returned  it  nailed  down  to  a 
carriage,  and  there  was  some  lead  in  it,  which  must  have  been  put 
there  to  stop  up  the  part  which  had  burst,  as  it  matched  the  former 
aperture :  and  the  cannon,  being  loaded  not  heavier  than  usual,  burst, 
and  thereby  killed  the  deceased,  it  was  held  that  the  prisoner  was 
guilty  of  manslaughter,  (v) 

If  a  person  driving  a  cart  or  other  carriage,  happen  to  kill  ano-  Negligent  dri- 
ther,  and  it  appears  that  he  might  have  seen  the  danger,  but  did  not  ring  of  car- 
look  before  him,  it  will  be  manslaughter,  for  want  of  due  circumspec-  na8e8- 
tion.  (w)  Upon  this  subject  the  following  case  is  reported : — A. 
was  driving  a  cart  with  four  horses,  in  the  highway  at  Whitechapel ; 
and  he  being  in  the  cart,  and  the  horses  upon  a  trot,  they  threw 
down  a  woman,  who  was  going  the  same  way,  with  a  burthen  upon 
her  head,  and  killed  her.  Holt,  C.  J.,  Tracy,  J.,  Baron  Bury,  and 
the  Recorder,  Lovel,  held  this  to  be  only  misadventure.  But  by 
Holt,  C.  J.,  if  it  had  been  in  a  street  where  people  usually  pass,  it 
had  been  manslaughter,  (x)  But  upon  this  case  the  following  ob- 
servations have  been  made  : — "  It  must  be  taken  for  granted  from 
this  note  of  the  case,  that  the  accident  happened  in  a  highway, 
where  people  did  not  usually  pass  ;  for  otherwise  the  circumstance  of 
the  driver's  being  in  his  cart,  and  going  so  much  faster  than  is  usual 
for  carriages  of  that  construction,  savoured  much  of  negligence  and 
impropriety  ;  for  it  was  extremely  difficult,  if  not  impossible,  to  stop 
the  course  of  the  horses  suddenly,  in  order  to  avoid  any  person  who 
could  not  get  out  of  the  way  in  time.  And,  indeed,  such  conduct, 
in  a  driver  of  such  heavy  carriages,  might,  under  most  circumstances, 
be  thought  to  betoken  a  want  of  due  care,  if  any,  though  but  few, 
persons  might  probably  pass  by  the  same  road.  The  greatest  pos- 
sible care  is  not  to  be  expected,  nor  is  it  required  :  but  whoever 
seeks  to  excuse  himself  for  having  unfortunately  occasioned,  by  any 
act  of  his  own,  the  death  of  another,  ought  at  least  to  show  that  he 
took  that  care  to  avbid  it,  which  persons  in  similar  situations  are 
accustomed  to  do."  (y) 

It  is  the  duty  of  every  man  who  drives  a  carriage  to  drive  it  with  It  is  the  duty  of 
such  care  and  caution,  as  to  prevent,  as  far  as  is  in  his  power,  any  ^PV  man 
injury  to  any  person.     And  if  death  be  caused  to  any  person,  by  rfaZ^fo  drive 
the  rapidity  of  the  driving,  it  is  no  answer  that  the  driver  called  out  witn  such  ca 
to  the  deceased  to  get  out  of  the  way,  which  the  deceased  might  have  *»  to  prevent 
done  if  he  had  not  been  in  a  state  of  intoxication.     On  an  indict-  accid€nts- 
ment  for  manslaughter,  it  appeared  that  the  deceased  was  walking 
along  a  road,  in  a  state  of  intoxication :  the  prisoner  was  driving  a 
cart  drawn  by  two  horses,  without  reins ;  the  norses  were  cantering, 
and  the  prisoner  was  sitting  in  front  of  the  cart ;  on  seeing  the  de- 

(«)  Rigmaidon'd  case,  1  Lew.  180.  (*)  Anon.  O.  B.  1704.     1  East,  P.  C. 

(o)  Rex  t>.   Carr,  8    C.    &    P.    163,  c.  5,  s.  38,  p.  263. 
Bayley  &  Gurney,  Bs.,  and  Patteson,  J.  (  y )  1  East,  P.  C.  c.  5,  s.  38,  p.  263,264. 

iw)  Fost. 263. 
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ceased,  he  called  to  him  twice  to  get  out  of  the  way,  but  from  the 
state  he  was  in,  and  the  rapid  pace  of  the  horses,  he  could  not  do  so, 
and  one  of  the  cart  wheels  passed  over  him,  and  he  was  killed ; 
it  was  held,  that  if  a  man  drive  a  cart  at  an  unusually  rapid  pace, 
whereby  a  person  is  killed,  though  he  calls  repeatedly  to  such  person 
to  get  out  of  the  way,  if,  from  the  rapidity  of  the  driving,  or  from 
any  other  cause,  the  person  cannot  get  out  of  the  way  time  enough, 
but  is  killed,  the  driver  is  in  law  guilty  of  manslaughter  ;  and  that 
it  is  the  duty  of  every  man,  who  drives  any  carriage,  to  drive  it  with 
such  care  and  caution  as  to  prevent,  as  far  as  in  his  power,  any  acci- 
dent or  injury  that  may  occur,  (2) 
A  foot  pasaen-       A  foot  passenger,  though  he  may  be  infirm  from  disease,  has  a 
ger  is  entitled  right  to  walk  on  the  carriage  way,  although  there  be  a  foot-path,  and 
riage  way,     "  ke  *8  entitled  to  the  exercise  of  reasonable  care  on  the  part  of  persons 
though  there      driving  carriages  along  the  carriage  way.  (xz)    A  tradesman  was 
be  a  foot-path,  walking  on  a  road,  about  two  feet  from  the  foot-path,  after  dark,  but 
there  were  lamps  at  certain  -distances  along  the  line  of  road,  when 
the  prisoner  drove  along  in  a  cart  drawn  by  one  horse,  at  the  rate  of 
from  eight  to  ten  miles  an  hour,  according  to  some  witnesses,  and  of 
from  six  to  seven  miles  an  hour,  according  to  other  witnesses  ;  the 
prisoner  sat  on  some  sacks,  laid  on  the  bottom  of  the  cart,  and  he 
was  near  sighted.     Other  persons,  who  were  walking  along  the  same 
road,  had  with  considerable  difficulty  got  out  of  the  way  of  the  pri- 
soner's cart     Bolland,  B.,  told  the  jury,  that  the  question  was, 
whether  the  prisoner,  having  the  care  of  the  cart,  and  being  a  near- 
sighted man,  conducted  himself  in  such  a  way  as  not  to  put  in 
jeopardy   the  limbs  and  lives  of  his  Majesty's  subjects.     If  they 
thought  he  had  conducted  himself  properly,  they  would  say  he  was 
not  guilty  ;  but  if  they  thought  that  he  acted  carelessly  and  negli- 
gently, they  would  pronounce  him  guilty  of  manslaughter,  (a) 
Sitting  in  a  If,  in  consequence  of  a  person  sitting  in  a  cart,  instead  of  being  at 

cart  the  horse's  head,  or  by  its  side,  death  is  occasioned,  such  person  is 

guilty  of  manslaughter.     Upon  an  indictment  for  manslaughter,  the 
evidence  was,  that  the  prisoner,  being  employed  to  drive  a  cart,  sat 
in  the  inside  instead  of  attending  at  the  horse's  head,  and  while  he 
was  sitting  there,  the  cart  went  over  a  child,  who  was  gathering  up 
flowers  on  the  road.     Bayley,  B.,  held,  that  the  prisoner,  by  being  in 
the  cart,  instead  of  at  the  horse's  head,  or  by  its  side,  was  guilty  of 
negligence;    and  death  having  been  caused  by  such  negligence, 
he  was  guilty  of  manslaughter,  (b) 
If  the  driver  of       If  the  driver  of  a  carriage  urges  his  horses  to  such  a  pace,  that  he 
a  carriage         looses  the  command  over  them,  and  thereby  death  is  occasioned,  he 
to^mcha  pacT  **  8^'tv  °^  manslaughter.      So>  if  the  driver  be  racing  with  another 
that  he  looses     carriage,  and,  from  being  unable  to  pull  up  his  horses  in  time,  his 
the  command     carriage  is  upset,  and  a  person  killed;  the  driver  is  guilty  of  man- 
thereby€deaSi     daughter.     Upon  an  indictment  for  manslaughter,  it  appeared  that 
ensues,  he  is      there  were  two  omnibuses,  which  were  running  in  opposition   to 
guilty  of  man.  each  other,  gallopping  along  a  road,  and  that   the  prisoner  was 
s  aug  ter.         driving  that  on  which  the  deceased  sat,  and  the  witnesses  for  the 

(*)  Rex  v.   Walker,  1   C.  &  P.  320,  Bolland,  B.  &  Park,  J.  A.  J. 

Garrow,  B.  (b)  Knight's  case,  1  Lew.   168.     In  a 

<zz)  Boss  r.  Litton,  5  C.  &  P.  407,  Lord  similar  case  Hullock,  B.,  expressed  a  simi* 

Denman,  C.  J.  lar  opinion,  ibid. 

(a)  Rex  r.    Grout,  6   C.    &    P.    629, 
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! prosecution  stated  that  the  prisoner  was  whipping  his  horses  just  be- 
ore  his  omnibus  upset  The  defence  was,  that  the  horses  in  the 
omnibus  driven  by  tiie  prisoner  took  fright  and  ran  away.  Patteson, 
J.,  "  The  question  is,  whether  you  are  satisfied  that  the  prisoner 
was  driving  in  such  a  negligent  manner  that,  by  reason  of  his  gross 
negligence,  he  had  lost  the  command  of  his  horses  ;  and  that  depends 
on  whether  the  horses  were  unruly,  or  whether  you  believe  that  he 
had  been  racing  with  the  other  omnibus,  and  had  so  urged  his  horses 
that  he  could  not  stop  them ;  because,  however  he  might  be  endea-* 
vouring  to  stop  them  afterwards,  if  he  had  lost  the  command  of  them 
by  his  own  act,  he  would  be  answerable  :  for  a  man  is  not  to  say,  I 
will  race  along  a  road,  and  when  I  am  got  beyond  another  carriage  I 
will  pull  up.  If  the  prisoner  did  really  race,  and  only  when  he 
had  got  past  the  other  omnibus  endeavoured  to  pull  up,  he  must 
be  found  guilty  ;  but  if  you  believe  that  he  was  run  away  with, 
without  any  act  of  his  own,  then  he  is  not  guilty.  The  main 
questions  are,  were  the  two  omnibuses  racing  ?  and  was  the  pri- 
soner driving  as  fast  as  he  could,  in  order  to  get  past  the  other 
omnibus  ?  and  had  he  urged  his  horses  to  so  rapid  a  pace,  that 
he  could  not  control  them  ?  If  you  are  of  that  opinion  you  ought  to 
convict  him."  (c) 

A  person  driving  a  carriage  is  not  bound  to  keep  on  the  ordinary  Right  ride  of 
side  of  the  road  ;  out  if  he  do  not  do  so,  he  is  bound  to  use  more  the  road. 
care  and  diligence,  and  keep  a  better  look  out,  that  he  may  avoid 
any  concussion,  than  would  be  requisite  if  he  were  to  confine  himself 
to  his  proper  side  of  the  road,  (d) 

If  a  person,  riding' in  an  improper  and  furious  way  along  a  road,  Persons  riding 
cause  the  death  of  a  person,  it  is  manslaughter ;  but  if  two  persons  on  horseback 
be  riding  in  such  an  improper  way,  and  death  be  caused  by  the  se-  *^  improper 
cond  after  the  first  has  passed,  the  first  is  not  responsible.  A.  and 
B.  were  riding  on  horseback,  at  a  very  rapid  pace  along  a  highway ; 
the  deceased,  who  was  also  on  horseback,  drew  off  his  horse  as  tar 
from  the  middle  of  the  road  as  the  place  would  allow  :  A.  passed  by 
him  without  any  accident ;  but  B.'s  horse  and  the  horse  of  the  de- 
ceased came  in  collision,  and  both  the  deceased  &nd  B.  were  thrown, 
and  the  deceased  killed.  Patteson,  J.,  "  I  think  that  if  two  are 
riding  fast,  and  one  of  them  goes  by  without  doing  any  injury  to  any 
one,  he  is  not  answerable,  because  the  other,  riding  equally  fast, 
rides  against  some  one,  and  kills  him.  A.,  therefore,  must  be  ac- 
quitted. If  you  think  that  B.  was  riding  in  an  improper  and  furious 
way,  and  rode  against  the  deceased,  he  is  guilty  of  manslaughter, 
but  if  you  think  that  the  deceased's  horse  was  unruly,  and  got  into 
the  way,  you  ought  to  acquit"  (e) 

Those  who  navigate  a  river  improperly,  either  by  too  much  speed,  The  same  rule 
orby  negligent  conduct,  are  as  much  liable,  if  death  ensues,  as  those  ^jf*  to  *?" 
who  cause  it  on  a  public  highway,  either  by  furious  driving,  or  by  as  to  travelling 
negligent  conduct.     An  inquisition  charged  that  the  prisoner  did  on  a  road. 
"  propel  and  force"  a  vessel  against  a  skiff,  whereby  the  deceased  was 
drowned.     The  counsel  for  .the  prosecution,  in  opening  the  case, 
said,  that  he  apprehended  that  tne  rule  as  to  traversing  the  river 

(c)  Rex  v.  Timmins,  7  C.  &  P.  499,       Aldroon.  B. 
Patteson,  J.  (<)  Rex  v.  Mastin,  6   C.  &  P.   396, 

(rf)  Pluckwcll  v.  Wilson,  5  C.  &  P.  37a,      Patteson,  J. 
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In  order  to 
convict  the 
captain  of  a 
steamer  of 
manslaughter, 
some  act  of 
personal  mis- 
conduct or  ne- 
gligence on  his 
part  must  be 
proved. 


Thames  was  the  same  as  that  applicable  to  the  mode  of  passing  along 
any  of  the  Queen's  common  highways  :  therefore,  if  the  speed  at 
which,  or  the  manner  in  which,  the  prisoners  were  navigating  the 
vessel,  and  were  proceeding  before  they  saw  the  skiff,  was  such  as  to 
prevent  them,  after  they  did  see  it,  from  stopping  in  time'to  prevent 
mischief  to  the  person  in  it,  they  would  be  responsible  for  the  offence 
of  manslaughter,  if  his  death  happened  in  consequence ;  if,  on  a 
misty  night,  the  prisoners  were  proceeding  at  such  a  rate,  that  they 
could  not  stop  in  time,  their  so  proceeding  was  illegal,  and,  as  deatn 
ensued,  they  were  responsible.  Parke,  JB.,  u  You  have  stated  the 
law  most  correctly.  Tnere  is  no  doubt  that  those  who  navigate  the 
Thames  improperly,  either  by  too  much  speed,  or  by  negligent  con- 
duct, are  as  much  liable,  if  death  ensues,  as  those  who  cause  it  on 
a  public  highway,  either  by  furious  driving,  or  negligent  conduct."  (/) 
In  order  to  convict  the  captain  of  a  steamer  of  manslaughter  in 
causing  a  death  by  running  down  another  vessel,  there  must  oe  some 
act  of  personal  misconduct  or  personal  negligence  shown  on  his  part 
The  captain  and  pilot  of  a  steamer  were  indicted  for  manslaughter 
in  causing  a  death  by  running  down  a  smack,  and  it  appeared  that 
at  the  time  the  steamer  started  there  was  a  man  forward  in  the  fore- 
castle to  keep  a  look-out,  but  at  the  time  when  the  accident  happened, 
which  was  about  an  hour  afterwards,  the  captain  and  pilot  were  both 
on  the  bridge  which  communicates  between  the  paddle-boxes ;  the 
night  was  dark,  and  it  was  raining  hard ;  the  steamer  had  a  light  at 
each  end  of  the  topsail  yard ;  an  oyster  smack,  on  board  which  the 
deceased  was,  was  coming  up  the  Thames  without  any  light  on 
board ;  the  deceased  was  below :  a  boy  who  was  on  board  the 
smack  stated  that  when  the  steamer  struck  the  smack  he  got  on  board 
the  steamer,  and  found  nobody  forward :  other  witnesses  were  pre- 
sent to  show  that  no  person  was  forward  on  the  look-out  at  the  time. 
Park,  J.  A.  J.,  "  Then  the  captain  is  not  responsible  in  felony ;  it 
is  the  fault  of  the  person  who  ought  to  be  there,  and  who  may  have 
disobeyed  orders ;  if  the  captain  leaves  the  pilot  on  the  paddle-box, 
as  he  did  here,  he  is  not  criminally  responsible.  In  a  criminal  case 
every  man  is  answerable  for  his  own  acts ;  there  must  be  some  per- 
sonal act ;  these  persons  may  be  civilly  responsible."  Alderson,  B., 
"  If  you  could  shew  that  there  was  a  man  at  the  bow,  and  that  the 
captain  had  said,  '  Come  away,  it's  no  matter  about  looking  out,'  that 
would  be  an  act  of  misconduct  on  his  part  If  you  can  shew  that 
the  death  of  the  deceased  was  the  result  of  any  act  of  personal  mis- 
conduct on  the  part  of  the  captain,  you  may  convict  nim."  Park, 
J.  A.  J.,  "  Supposing  he  had  put  a  man  there,  and  had  gone  to  lie 
down,  and  the  man  had  walked  away,  do  you  mean  to  say  he  would 
be  criminally  responsible  ?  And  you  must  carry  it  to  that  length  if 
ou  mean  to  make  anything  of  it."  Alderson,  B.,  "  I  think  this  case 
as  arrived  at  its  termination ;  there  is  no  act  of  personal  miscon- 
duct or  personal  negligence  on  the  part  of  these  persons  at  the 

To  make   the  captain  of  a  vessel  guilty  of  manslaughter  in 


i 


(  /)  Reg.  r.  Taylor,  9  C.  &  P.  672. 

(ff)  Rex  v.  Allen,  7  C.  &  P.  153.  In 
opening  the  case,  Ryland  said,  the  question 
will  be  whether  there  was  a  sufficiently 
cautious  and  careful  look-out  kept  by  the 


people  on  board  the  steamer.  Alderson, 
B.,  "  You  put  it  as  a  case  of  a  negligent 
act  of  omission.  I  have  great  doubt  whe- 
ther that  amounts  to  manslaughter ;  not 
keeping  a  good  look-out  is  a  negligent  act 


I 
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causing  a  person  to  be  drowned,  by  running  down  a  boat,  the  prose-  A  mere  onus, 
cutor  must  shew  some  act  done  by  the  captain ;  and  a  mere  omission  ^  £  not  ^ 
on  his  part,  in  not  doing  the  whole  of  his  duty,  is  not  sufficient :  but  doing  the 
if  there  be  sufficient  light,  and  the  captain  of  a  steamer  is  either  at  ™hole  ?J.bis 
the  helm,  or  in  a  situation  to  be  giving  the  command,  and  does  that  renderhim'cri- 
which  causes  the  injury,  he  is  guilty  of  manslaughter.     Upon  an  in-  minallyrespon- 
dictment  against  the  captain  of  a  steamer  for  manslaughter  in  causing  8lWe  »  ?°me 
a  death  by  running  down  a  boat,  the  counsel  for  the  prosecution,  in  mu^be shown, 
opening  the  case,  said,  if  a  party  engaged  in  a  lawful  occupation  is 

uilty  of  wilful  misconduct,  or  of  gross  negligence,  it  is  manslaughter. 

ark,  J.  A.  J.,  "  You  must  show  some  act  done ;  you  rather  state  it 
as  if  a  mere  omission  on  the  part  of  the  prisoner  in  not  doing  the 
whole  of  his  duty  would  be  enough ;  and  we  are  of  opinion  that  is 
not  sufficient  1  have  no  hesitation  in  saying,  that  if  there  was  suffi- 
cient light,  and  the  captain  himself  was  at  the  helm,  or  in  a  situation 
to  be  giving  the  command,  and  did  that  which  caused  the  accident, 
he  would  be  guilty  of  manslaughter."  Alderson,  B.,  "  There  must 
be  some  personal  act  In  the  case  of  a  coach,  the  coachman  is  driving 
animals,  and  in  the  case  of  the  captain,  he  is  governing  reasonable 
beings."  It  appeared  in  evidence  that  the  deceased  and  two  other 
persons  were  m  a  small  boat  going  down  the  river,  when  a  small 
steamer  used  for  towing,  of  which  the  prisoner  was  master,  met 
them,  and,  notwithstanding  their  shouting,  struck  the  boat,  and 
nearly  cut  it  in  two,  in  consequence  of  which  the  deceased  was 
drowned ;  the  waterman  proved  that  he  and  the  captain  were  on  the 
starboard  side  of  the  windlass,  and  two  other  men  were  on  the  lar- 
board side ;  that  the  captain  did  not  leave  his  place  once,  and  the 
mate  was  at  the  helm,  and  remained  there  till  after  the  accident ; 
that  the  engine  was  all  open,  and  worked  on  deck,  and  made  a  great 
noise ;  that  he  did  not  hear  the  shouting  in'  time  to  do  anything  to 
avert  the  accident  Park,  J.  A.  J.,  "  This  case  has  come  to  its  end ; 
at  the  outside  it  can  only  be  considered  as  one  of  those  accidents 
which  will  happen  in  a  river  navigation ;  it  appears  that  they  kept  a 
proper  look  out;  there  were  several  persons  on  deck  at  the 
time."  (A) 

There  is  one  species  of  criminal  negligence,  punishable  by  the 

S revisions  of  the  statute  law,  which  may  be  mentioned  in  this  place, 
lough  the  offence  is  not  made  manslaughter.  By  the  7  &  8  Geo.  4, 
c.  75  (local  and  personal),  s.  38,  in  case  any  greater  number  of  per- 
sons or  passengers  shall  be  taken  or  carried  in  any  such  wherry, 
boat,  or  other  vessel  (mentioned  in  the  act)  on  the  river  Thames, 
(within  the  limits  there  mentioned,)  than  are  respectively  allowed  to 
be  carried  therein,  and  any  one  or  more  of  them  shall  by  reason 
thereof  be  drowned,  every  person  or  persons  who  shall  work  or  navi- 
gate such  wherry,  &c,  offending  therein,  and  being  convicted,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  liable  to  punishment, 

of  omission.'*  Ryland,  "  The  steering  in  a  act  omitted,  as  providing  food  for  a  person 

particular  and  improper  direction,  in  conse-  of  tender  years."    At  the  conclusion  of  the 

quence  of  not  keeping  a  good  look-out,  is  case  a  juryman  asked,  "  Is  the  captain 

an  act  of  commission."  Alderson,  B.,  "  It  bound  to  have  a  person  on  the  look-out?" 


may  be ;  but  it  is  very  difficult  to  make      Alderson,  B.,  "  Civilly  he  is,  but  not  cri- 
felony  out  of  a  negligent  act  of  omission,      minally."    See  ante,  p.  547.  Fost  322. 
unlets  the  party  is  bound  by  law  to  do  the  (A)  Rex  v.  Green,  7  C.  &  P.  156. 
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as  in  cases  of  misdemeanor,  at  the  discretion  of  the  Court,  and  shall 
also  be  disfranchised,  and  not  allowed  to  work  or  navigate  any 
wherry,  &c,  or  to  enjoy  any  of  the  privileges  of  a  freeman  of  the 
company  of  watermen,  &&,  on  the  river  Thames.  (*) 


SECT.  VL 


Indictment 


Punishment  of 
manslaughter. 


Of  the  Indictment  and  Judgment. 

The  indictment  for  manslaughter  differs  from  the  indictment  for 
the  higher  crime  of  murder,  in  the  omission  of  any  statement  as  to 
malice,  and  of  the  conclusion  that  the  party  accused  did  kill  and 
"murder;''  and  we  have  seen  that  a  bill  of  indictment  for  murder 
may  be  converted  into  one  for  manslaughter,  by  striking  out  such 
statement  and  conclusion.  (J) 

The  9  Geo.  4,  c.  31,  s.  9,  enacts,  "  that  every  person  convicted 
of  manslaughter  shall  be  liable,  at  the  discretion  ot  the  Court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  for  any  term  not  exceeding  four 
years,  or  to  pay  such  fine  as  the  Court  shall  award." 

By  sec.  31,  "  Every  accessory  after  the  fact  to  any  felony  punish- 
able under  this  act  (except  murder)  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house  of  correc- 
tion, for  any  term  not  exceeding  two  years." 

Where  a  party  is  charged  with  manslaughter  in  causing  the  death 
of  a  person  by  negligence  in  the  discharge  of  his  duty,  it  must  be 
proved  that  the  negligent  act  was  that  of  tne  party  charged.  Upon 
an  indictment  for  manslaughter,  it  appeared  that  it  was  the  prisoner's 
duty  to  attend  to  a  steam  engine,  but  on  the  occasion  in  question  he 
had  stopped  the  engine  and  gone  away,  and  that,  during  his  absence, 
a  person  came  and  put  it  in  motion,  and  being  unskilled  was  not 
able  to  stop  it  again,  and  in  consequence  of  the  engine  being  thus 
put  in  motion,  the  deceased  was  killed.  Alderson,  B.,  stopped  the 
case,  saying,  that  the  death  was  the  consequence,  not  of  tne  act  of 
the  prisoner,  but  of  the  person  who  set  the  engine  in  motion  after 
the  prisoner  had  gone  away.  That  it  is  necessary  in  order  to  a 
conviction  for  manslaughter  that  the  negligent  act  which  causes  the 
death  should  be  that  of  the  party  charged,  (k) 

Where  an  indictment  for  manslaughter  stated  that  the  prisoner 
"did  compel  and  force  A.  B.  and  C.  D.  to  leave  n  a  windlass,  by 
means  of  which  the  death  was  occasioned,  and  it  appeared  that  the 


(t)  It  was  observed  upon  a  former 
statute,  10  Geo.  2,  c.  31,  containing  a  more 
severe  punishment  for  an  offence  of  this 
kind,  that  it  might  serve  as  a  caution  to 
stage  coachmen  and  others,  who  overload 
their  carriages  for  the  sake  of  lucre,  to  the 
great  danger  of  the  lives  of  the  passengers ; 
toe  number  of  whom  arc  regulated  by  act 


of  parliament.  1  East,  P.  C.  c.  5,  a.  38, 
p.  264,  and  see  the  provisions  as  to  carry- 
ing  too  many  passengers,  in  the  2  &  3 
Wm.  4,c.  120,  s.  34. 

(j)  Ante,  p.  564. 

(k)  Hilton's  case,  2  Lew.  214,  Alderson, 
B.  See  Rex  v.  Waters,  6  G.  &  P.  328, 
ante,  p.  489. 
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prisoner,  who  was  working  one  handle  of  the  windlass,  went  away, 
and  A.  B.  and  C.  D.,  then  finding  they  were  not  strong  enough  to 
hold  the  windlass  without  him,  let  go  their  hold,  by  reason  of  which 
the  deceased  was  killed,  it  was  held  that  the  wofds  "did  compel  and 
force  "  must  be  taken  to  mean  personal  affirmative  force  applied  to 
A.  B.  and  C.  D.,  and  therefore  the  prisoner  must  be  acquitted.  (/) 
So  where  an  indictment  alleged  that  the  prisoners  did  "propel  and 
force"  a  vessel  against  a  skiff;  Parke,  B.,  said,  "  The  allegation  in  the 
inquisition  is,  that  the  defendants  forced  and  propelled  f  the  vessel 
against  the  skiff:  evidence  against  those  who  gave  the  immediate 
orders  will  be  necessary  to  sustain  this  allegation."  (m) 

It  has  been  held,  upon  two  cases  reserved,  that  a  person  indicted 
for  murder  may  be  convicted  of  manslaughter,  and  punished  accord- 
ingly, although  such  indictment  do  not  conclude  contra  formam  sta- 
tute (n)  And  so  on  an  indictment  for  manslaughter  not  concluding 
contra  formam  statuti,  the  punishment  provided  by  the  9  Geo.  4, 
c.  31,  8.  9,  may  be  awarded,  for  such  conclusion  is  only  necessary 
where  a  statute  creates  the  offence,  not  where  it  merely  regulates 
the  punishment  (o) 

It  a  person  be  indicted  as  accessory  after  the  fact  to  a  murder,  he  Accessories, 
may  be  convicted  as  accessory  after  the  fact  to  manslaughter,  if  the 
offence  of  the  principal  turns  out  to  be  manslaughter,  (p)  Either 
assisting  the  party  to  conceal  the  death,  or  in  any  way  enabling  him 
to  evade  the  pursuit  of  justice,  will  render  a  party,  who  knows  the 
offence  to  have  been  committed,  an  accessory  after  the  fact  (g) 

Upon  an  indictment  for  manslaughter  the  jury  may  find  the  pri- 
soner guilty  of  an  assault  under  the  1  Vict  c.  85,  8.  11,  and  he  may 
be  sentenced  to  three  years  imprisonment,  with  or  without  hard 
labour,  and  solitary  confinement,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any  one  year  in  addi- 
tion to  such  imprisonment,  or  such  imprisonment  with  hard  labour, 
by  virtue  of  sec.  8  &  1 1  of  that  statute,  (r) 

(0  Bex  v.  Lloyd,  1  C.  &  P.  301,  Gar-  Parke,  B. 
row,  B.  (p)  Rex  0.  Greenacre,  8  C.  &  P.  35, 

(m)  Reg.  v.  Taylor,  9  G.  &  P.  672.  See  Tindal,  G.  J.,  Coleridge  &  Coltman,  Js. 
the  case,  ante,  p.  652.  (g)  Ibid. 

(»)  Rex  0.  Chatburn,  R.  &  M.  G.  C.  R.  (r)  Reg.  0.   Pool,  9  C.  &    P.  728, 

403.      Rex    0.    Rushworth,    R.    &    M.  Anonymous,  2  Mood.  C.  C.  R.  40.      See 

G.  G.  R.  404.  the  sections  and  cases  upon  them,  pott, 

(o)  Rex  v.  Berry,  1  Moo.  &  Rob.  463,  title  "  Aggravated  Assaults." 
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CHAPTER  THE  THIRD. 


OF   EXCUSABLE  AND  JUSTIFIABLE   HOMICIDE. 

We  may  now  properly  proceed  to  treat  of  such  homicide  as,  not 
amounting  even  to  manslaughter,  must  be  considered  either  as  excu- 
sable or  justifiable :  excusable  when  the  person,  by  whom  it  is  com- 
mitted, is  not  altogether  free  from  blame ;  and  justifiable  when  no 
blame  whatever  is  attached  to  the  party  killing. 

Excusable  homicide  is  of  two  sorts ;  either  per  infortunium,  by 
misadventure ;  or  se  et  sua  defendendo,  upon  a  principle  of  self-de- 
fence. The  term  excusable  homicide  imports  some  fault  in  the  party 
by  whom  it  has  been  committed ;  but  of  a  nature  so  trivial  that  the 
law  excuses  such  homicide  from  the  guilt  of  felony,  though  in  strict- 
ness it  deems  it  to  be  deserving  of  some  degree  of  punishment.  It 
appears  to  be  the  better  opinion,  that  the  punishment  inflicted  for 
this  offence  was  never  greater  than  a  forfeiture  of  the  goods  and  chat- 
tels of  the  delinquent,  or  a  portion  of  them :  (a)  and,  from  as  early  a 
time  as  our  records  will  reach,  a  pardon  and  writ  of  restitution  of  the 
goods  and  chattels  have  been  granted  as  a  matter  of  right,  upon  pay- 
ment of  the  expenses  of  suing  them  out  At  the  present  time,  m 
order  to  prevent  this  expense,  it  is  usual  for  the  Judges  to  permit  or 
direct  a  general  verdict  of  acquittal  in  cases  where  the  death  has  no- 
toriously happened  by  misadventure,  or  in  self-defence.  (6)  There 
might,  however,  formerly  have  been  cases  so  bordering  upon,  and  not 
easily  distinguishable  from,  manslaughter,  that  the  offender  might 
have  been  put  to  sue  out  his  pardon,  according  to  the  provisions  of 
the  statute  of  Gloucester  ;  (c)  but  that  statute  was  repealed  by  the 
9  Geo.  4,  c  31 ;  sec.  10,  of  which  enacts,  "that  no  punishment  or 
forfeiture  shall  be  incurred  by  any  person  who  shall  kill  another 
by  misfortune,  or  in  his  own  defence,  or  in  any  other  manner, 
without  felony."  (d) 

Justifiable  homicide  is  of  several  kinds :  as  it  may  be  occasioned  by 
the  performance  of  acts  of  unavoidable  necessity,  where  no  shadow 
of  blame  can  be  attached  to  the  party  killing ;  or  by  acts  done  by  the 
permission  of  the  law,  either  for  the  advancement  of  public  justice, 
or  for  the  prevention  of  some  atrocious  crime. 


(a)  4  Blac.  Com.  188.  The  penalty 
for  this  offence  is  said  by  Sir  Edward  Coke 
to  have  been  anciently  no  less  than  death, 
2  Inst  148,  315;  but  this  is  denied  by 
other  writers,  1  Hale,  P.  C.  c.  425.  1 
Hawk.  P.  C.  c.  29,  s.  20,  et  tea.  Fost. 
282. 

(6)  4  Blac.  Com.  188.     Fost.  288.     1 
East,  P.  C.  c.  5,  s.  8,  p.  222. 


<c)  Fost  289.  The  9  Geo.  4,  c.  31,  and 
the  10  Geo.  4,  c.  34,  the  Irish  Act,  repeal 
so  much  of  the  6  Ed.  1,  c.  9,  "  as  relate* 
to  any  person  killing  another  by  misfortune, 
or  in  his  own  defence,  or  in  any  other  man- 
ner, without  felony." 

(d)  The  10  Geo.  4,  c.  34,  s.  13,  is,  word 
for  word,  the  same  as  this  section. 
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SECT.  I. 


Of  Excusable  Homicide  by  Misadventure. 

Homicide  by  misadventure  is  where  one  doing  a  Lawful  act,  with-  Persons  doing 
out  any  intention  of  bodily  harm,  and  using  proper  precaution  to  pre-  ^JdhmiieSwr 
vent  danger,  unfortunately  happens  to  kill  another  person,  (e)    The  to  kill, 
act  must  be  lawful ;  for  if  it  be  unlawful,  the  homicide  will  amount  to 
murder,  or  manslaughter,  as  has  been  already  shewn:  (/)  and  it 
must  not  be  done  with  intention  of  great  bodily  harm ;  for  then  the 
legality  of  the  act,  considered  abstractedly,  would  be  no  more  than 
a  mere  cloak,  or  pretence,  and,  consequently  would  avail  nothing. 
The  act  must  also  be  done  in  a  proper  manner,  and  with  due  caution 
to  prevent  danger,  (g) 

Thus,  if  people,  following  their  common  occupations,  use  due  Personsfollow- 
caution  to  prevent  danger,  and  nevertheless  happen,  unfortunately,  "W  *"•"  com" 
to  kill  any  one,  such  killing  will  be  homicide  by  misadventure.  As  ™o^.°ccupa" 
if  workmen  throw  stones,  rubbish,  or  other  things,  from  a  house,  in 
the  ordinary  course  of  their  business,  by  which  a  person  underneath 
happens  to  be  killed,  this  will  be  misadventure  only,  if  it  were  done 
in  a  retired  place,  where  there  was  no  probability  of  persons  passing 
by,  and  none  had  been  seen  about  the  spot  before,  or  if  timely  and 
proper  warning  were  given  (A)  to  such  as  might  be  below,  (i)  And 
the  party  will  not  be  more  criminal  who  is  working  with  a  natchet, 
when  the  head  of  it  flies  off,  and  kills  a  by-stander.  (k)  So,  where 
a  person,  driving  a  cart  or  other  carriage,  happens  to  drive  over 
another  and  kill  him,  if  the  accident  happened  in  such  a  manner 
that  no  want  of  due  care  could  be  imputed  to  the  driver,  it  will  be 
accidental  death,  and  the  driver  will  be  excused.  (/)  A.  was  driving 
a  cart  with  four  horses  in  the  highway  at  Whitechapel,  he  being  in 
the  cart ;  and  the  horses  being  upon  a  trot,  threw  down  a  woman 
who  was  going  the  same  way  with  a  burthen  upon  her  head,  and 
killed  her.  Holt,  C.  J.,  Tracy,  J.,  Baron  Bury,  and  the  Recorder 
Lovell,  held  this  to  be  only  misadventure :  but  by  Lord  Holt,  if  it 
had  been  in  a  street  where  people  usually  pass,  this  had  been  man- 
slaughter, (m)  And,  upon  the  same  ground  of  no  want  of  due  care 
being  imputable  to  the  party,  in  a  case  where  a  person  was  riding  a 
horse,  and  the  horse,  being  whipt  by  some  other  person,  sprang  out 
of  the  road,  and  ran  over  a  child  and  killed  it,  this  was  held  to  be 
misadventure  only  in  the  rider,  though  manslaughter  in  the  person 
who  whipped  the  horse,  (n) 

As  the  degree  of  caution  to  be  employed  depends  upon  the  pro-  Persons  using 
bability  of  danger,  it  follows  that  persons  using  articles  or  instru-  dangerous 

(«)  1  East,  P.  C.  c.  5,  s.  8,  p.  221,  and  c.  5,  s.  38,  p.  262. 

s.  36.  p.  260,  261.    Fost.  258.     1  Hawk.  (*)  1  Hawk.  P.  C.  c.  29,  s.  2. 

P.  C.  c.  29,  s.  1.  (/)  Fost.  263.     1  Hale,  476. 

(/)  Ante,  p.  538,  et  teq.t  p.  636,  et  §eq.  (m)  O.  B.  Sess.  before  Mich.  T.  1704. 

(g)  1  East,  P.  C.  e.  5,  s.  36,  p.  261.  MS.  Tracy,  32.     1  East,  P.  C.  c.  5,  s.  38, 

(h)  Ante,  p.  648.  p.  263 ;  and  see  observations  on  this  case* 

(t)  1  Hale,  472,  475.     1  Hawk.  P.  G.  ante,  649. 

c  29,  s.  4.     Fost  262.     1  East,  P.  C.  (»)  1  Hawk.  P.  C.  c.  29,  s.  3. 
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As  to  the 
degree  of  cau- 
tion which 
must  be  ob- 
served in  the 
use  of  danger- 
ous instru- 
ments. 


ments,  in  their  nature  peculiarly  dangerous,  must  proceed  with 
such  appropriate  and  reasonable  precaution  as  the  particular  circum- 
stances may  require.  Thus,  though  where  one  lays  poison  to  kill 
rats,  and  another  takes  it  and  dies,  this  is  misadventure :  yet  it  must 
be  understood  to  have  been  laid  in  such  manner  and  place  as  not 
easily  to  be  mistaken  for  proper  food ;  for  that  would  betoken  great 
inadvertence,  and  might  in  some  cases  amount  to  manslaughter,  (o) 

A.,  having  deer  frequenting  his  corn  field,  out  of  the  precinct  of 
any  forest  or  chase,  set  himself  in  the  night-time  to  watch  in  a 
hedge,  and  set  B.,  his  servant,  to  watch  in  another  corner  of  the 
field,  with  a  gun  charged  witji  bullets,  giving  him  orders  to  shoot, 
when  he  heard  any  bustle  in  the  corn  by  the  deer.     The  master 
afterwards  improvidently  rushed  into  the  corn  himself:   and  the 
servant,  supposing  it  to  be  the  deer,  shot  and  killed  the  master. 
This  was  ruled  to  be  misadventure,  on  the  ground  that  the  servant 
was  misguided  by  his  master's  own  direction,  and  was  ignorant  that 
it  was  anything  else  but  the  deer.      It  seemed,  however,  to  the 
learned  judge  who  so  decided,  (p)  that  if  the  master  had  not  given 
such  direction,  which  was  the  occasion  of  the  mistake,  it  would  nave 
been  manslaughter,  because  of  the  want  of  due  caution  in  the  ser- 
vant to  shoot  oefore  he  discovered  his  mark,  (a)     But  upon  this  it 
has  been  remarked,  that  if,  from  all  the  other  circumstances  of  the 
case,  there  appeared  a  want  of  due  caution  in  the  servant,  it  does 
not  seem  that  the  command  of  the  master  could  supply  it,  much  less 
could  excuse  him  in  doing  an  unlawful  act :  and  that  the  excuse  of 
having  used  ordinary  caution  can  only  be  admitted  where  death 
happens  accidentally  in  the  prosecution  of  some  lawful  act  (r)     By 
the  same  rule  as  to  due  caution  being  observed,  it  has  been  holden 
to  be  misadventure  only,  where  a  commander  coming  upon  a  sentinel 
in  the  night,  in  the  posture  of  an  enemy,  to  try  his  vigilance,  is  killed 
by  him  as  such ;  the  sentinel  not  being  able  to  distinguish  his  com- 
mander, under  such  circumstances,  from  an  enemy,  (s) 

But  it  should  be  observed,  that  the  caution  which  the  law  requires, 
is  not  the  utmost  caution  that  can  be  used :  it  is  sufficient  that  a 
reasonable  precaution  be  taken ;  such  as  is  usual  and  ordinary  in 
similar  cases ;  such  as  has  been  found,  by  long  experience  in  the 
ordinary  course  of  things,  to  answer  the  end.  (t)  This  proper 
modification  of  the  rule  respecting  caution  does  not  appear  to  have 
been  sufficiently  attended  to  in  the  following  case.     A  man  found  a 

Eistol  in  the  street,  which  he  had  reason  to  believe  was  not  loaded, 
aving  tried  it  with  the  rammer:  he  carried  it  home,  and  shewed  it 
to  his  wife ;  and  she  standing  before  him,  he  pulled  up  the  cock, 
and  touched  the  trigger;  and  the  pistol  went  off  and  killed  the 
woman.  This  was  ruled  manslaughter,  (u)  But  the  legality  of  the 
decision  has  been  doubted,  on  the  ground  that  the  man  examined 
the  pistol  in  the  common  way,  and  used  the  ordinary  caution  deemed 
to  be  effectual  in  similar  cases,  (to)    And  Mr.  J.  Foster,  after  stating 


(o)  1  Hale,  431.  1  East,  P.  C.  c  5, 
s.  40,  p.  266. 

(p)  Lord  Hale. 

(9)  1  Hale,  476.  The  same  case  is 
previously  mentioned,  1  Hale,  40,  where 
the  learned  author  seems  to  think  that  the 
offence  amounted  to  manslaughter  ;  but 
considers  the  question  as  of  great  difficulty. 


The  case  was,  however,  determined  at 
Peterborough,  as  stated  in  the  text. 

(r)  1  East,  P.  C.  c,  5,  s.  40,  p.  266. 

(0  1  Hale,  42. 

(0  Fost.264. 

(«)  Hampton's  case,  Kel.  41. 

(»)  Fost.  264,  where  it  is  said,  that 
perhaps  the  rammer,  which  the  mm  had 
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his  reasons  for  disapproving  of  the  judgment,  says,  that  he  had  been 
the  longer  upon  the  case,  because  accidents  of  this  lamentable  kind 
may  be  the  lot  of  &e  wisest  and  best  of  mankind,  and  most  com- 
monly fall  amongst  the  nearest  friends  and  relations ;  and  then  pro- 
ceeds to  state  a  case  of  a  similar  accident,  in  which  the  trial  was  nad 
before  himself.  Upon  a  Sunday  morning,  a  man  and  his  wife  went 
a  mile  or  two  from  borne  with  some  neighbours,  to  take  a  dinner  at 
the  house  of  their  common  friend.  He  carried  his  gun  with  him, 
hoping  to  meet  with  some  diversion  by  the  way :  but  before  he  went 
to  dinner  he  discharged  it,  and  set  it  up  in  a  private  place  in  his 
friend's  house.  After  dinner  he  went  to  church ;  and  in  the  even- 
ing, returned  home  with  his  wife  and  neighbours,  bringing  his  gun 
with  him,  which  was  carried  into  the  room  where  his  wife  was,  she 
having  brought  it  part  of  the  way.  He,  taking  it  up,  touched  the 
trigger?  an(f  the  gun  went  off  and  killed  his  wife,  whom  he  dearly 
loved.  It  came  out  in  evidence,  that,  while  the  man  was  at  church, 
a  person  belonging  to  the  family  privately  took  the  gun,  charged  it, 
and  went  after  some  game ;  but,  before  the  service  at  church  was 
ended,  returned  it,  loaded,  to  the  place  whence  he  took  it,  and  where 
the  defendant,  who  was  ignorant  of  all  that  had  passed,  found  it,  to 
all  appearance,  as  he  had  left  it  "  I  did  not  inquire,"  says  Mr.  J. 
Foster,  "  whether  the  poor  man  had  examined  the  gun  before  he 
carried  it  home ;  but  being  of  opinion,  upon  the  whole  evidence, 
that  he  had  reasonable  grounds  to  believe  that  it  was  not  loaded,  I 
directed  the  jury,  that  if  they  were  of  the  same  opinion,  they  should 
acquit  him :  and  he  was  acquitted."  (x) 

It  has  been  shewn,  that  where  parents,  masters,  and  other  persons,  Correction  m 
having  authority  in  foro  domestico,  give  correction  to  those  under  f0*0  domeUico' 
their  care,  and  such  correction  exceeds  the  bounds  of  due  modera- 
tion, so  that  death  ensues,  the  offence  will  be  either  murder  or  man- 
slaughter, according  to  the  circumstances :  (y)  but  if  the  correction 
be  reasonable  and  moderate,  and  by  the  struggling  of  the  party  cor- 
rected, or  by  some  other  misfortune,  death  ensue,  the  killing  will  be 
only  misadventure,  (*) 

Such  sports  and  exercises  as  tend  to  give  strength,  activity,  and  Death  happen, 
skill  in  the  use  of  arms,  and  are  enterea  into  as  private  recreations  mgfromlaw- 
amongst  friends,  such  as  playing  at  cudgels,  or  foils,  or  wrestling  by  fill8Ports- 
consent,  are  deemed  lawful  sports ;  and  if  either  party  happen  to  be 
killed  in  such  sports,  it  is  excusable  homicide  by  misadventure,  (a) 
A  different  doctrine,  indeed,  appears  to  have  been  laid  down  by  a 
very  learned  judge :  (6)  but  the  grounds  of  that  doctrine  have  been 


not  tried  before,  was  too  short,  and  de- 
ceived him.  Bat,  au.  whether  the  ordinary 
and  proper  precaution  would  not  have  been 
to  have  examined  the  pan,  which  in  all 
probability  must  have  been  primed.  The 
rammer  of  a  pistol,  or  gun,  is  so  frequently 
too  short,  from  having  been  accidentally 
broken,  that  it  would  be  very  incautious  in 
a  person  previously  unacquainted  with  the 
state  of  the  instrument  to  rely  upon  such 
proof  as  he  could  receive  from  the  rammer, 
unless  it  were  passed  so  smartly  down  the 
barrel  as  clearly  to  give  the  sound  of  the 
metal  at  the  bottom.  However,  there  is  a 
q%.  to  the  ease  in  the  margin  of  the  report. 


U  u2 


and  it  appears  that  the  learned  editor 
(Holt,  C.  J.)  was  not  satisfied  with  the 
judgment;  and  that  it  is  one  of  the  points 
which,  in  the  Preface,  he  recommends  for 
further  consideration. 

(x)  Font  265. 

(y)  Ante,  p.  547.  Chap,  on  Mttrder  ; 
p.  645.      Chap,  on  Manslaughter. 

(*)  1  Hale,  454,  473,  474.  4  Blac. 
Com.  182. 

(a)  Fost  259,  260.  1  East,  P.  C.  c.  5, 
s.  41,  p.  268.  But  there  are  other  sports 
which  come  under  a  different  consideration. 
See  ante,  p.  638. 

(*)  1  Hale,  472. 
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ably  combated  by  Mr.  J.  Foster,  who  gives  this  good  reason  for  con- 
sidering such  sports  as  lawful,  that  bodily  harm  is  not  the  motive  on 
either  side,  (c)  And  certainly,  though  it  cannot  be  said  that  they 
are  altogether  free  from  danger,  yet  they  are  very  rarely  attended 
with  fatal  consequences,  and  each  party  has  friendly  warning  to  be 
on  his  guard.  Proper  caution  and  fair  play  should,  however,  be 
observed ;  and,  though  the  weapons  used  be  not  of  a  deadly  nature, 
yet,  if  they  may  breed  danger,  there  should  be  due  warning  given, 
that  each  party  may  start  upon  equal  terms.  For,  if  two  be  engaged 
to  play  at  cudgels,  and  the  one  make  a  blow  at  the  other,  likely  to 
hurt,  before  he  is  upon  his  guard,  and  without  warning,  from  whence 
death  ensues,  the  want  of  due  and  friendly  caution  will  make  such 
act  amount  to  manslaughter,  but  not  to  murder,  the  intent  not  being 
malicious,  (d) 
d'adJ8  whep0  Ordinarily  the  weapons  made  use  of  upon  such  occasions  are  not 
pons  arTujed.  deadly  in  their  nature :  but,  in  some  sports,  the  instruments  used 
are  of  a  deadly  nature ;  yet,  in  such  cases,  if  they  be  not  directed  by 
the  persons  using  them  against  each  other,  and  therefore  no  danger 
be  reasonably  to  be  apprehended,  the  killing  which  may  casually 
ensue  will  be  only  homicide  by  misadventure.  Such  will  be  the 
case,  therefore,  where  persons  shoot  at  game,  or  butts,  or  any  other 
lawful  object,  and  a  bystander  is  killed :  (e)  and  with  respect  to  the 
lawfulness  of  shooting  at  game,  it  may  be  observed,  that  though  the 
party  be  not  qualified,  the  act  will  not  be  so  unlawful  as  to  enhance 
the  accidental  killing  of  a  bystander  to  manslaughter.  (/) 


SECT.  n. 

Of  Excusable  Homicide  in  Self-Defence. 

Homicide  in  self-defence  is  a  sort  of  homicide  committed  se  et  sua 
defendendo9  in  defence  of  a  man's  person  or  property,  upon  some 
sudden  affray,  considered  by  the  law  as  in  some  measure  blameable, 
and  barely  excusable,  (g) 
Defence  of  When  a  man  is  assaulted  in  the  course  of  a  sudden  brawl  or 

persons.  quarrel,  he  may,  in  some  cases,  protect  himself  by  killing  the  person 

Chance  me&-  wno  3^^  h^  ^j  excuse  himself  on  the  ground  of  self-defence. 
But,  in  order  to  entitle  himself  to  this  plea,  he  must  make  it  appear, 
first,  that  before  a  mortal  stroke  given  he  had  declined  any  fur* 
ther  combat ;  secondly,  that  he  then  killed  his  adversary  through 
mere  necessity,  in  order  to  avoid  immediate  death.  (A).  Under  such 
circumstances,  the  killing  will  be  excusable  self-defence,  sometimes 
expressed  in  the  law  by  the  word  chance  medley,  or  (as  it  has  been 
written  by  some,)  chaud  medley  9  the  former  of  which,  in  its  etymo- 
logy, signifies  a  casual  affray ;  the  latter  an  affray  in  the  heat  of 

(e)  Fort.  260.  (?)  Fost  273.     "  Self-defence  culpable, 

(d)  1  East,  P.  C.  c.  5,  s.  41 ,  p.  269.  but  through  the  benignity  of  the  law  excm- 

(e)  1  Hale,  38,  472, 475.  1  Hawk.  P.C.      sable." 

c  29,i.  6.  1  East,  f.  O.  c  5,  s.  41,  p.  269.  (A)  1  East,  P.  C.  c  6,  s.  51,  p.  280. 

(/)  1  Hale,  475.    Fost.  259.  Fost  273. 
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blood,  or  passion.  Both  of  them  are  pretty  much  of  the  same 
import :  but  the  former  has,  in  common  speech,  been  often  erro- 
neously applied  to  any  manner  of  homicide  by  misadventure ;  whereas 
it  appears  by  one  of  the  statutes,  (t )  and  the  ancient  books,  (k)  that 
it  is  properly  applied  to  such  killing  as  happens  in  self-defence  upon 
a  sudden  rencounter.  (/) 

Homicide  upon  chance  medley  borders  very  nearly  upon  man-  Homicide 
slaughter  ;  and,  in  fact  and  experience,  the  boundaries  are  in  some  upon  chance 
instances  scarcely  perceivable,  though  in  consideration  of  law  they  medley  be- 
have been  fixed,  (m)     In  both   cases  it  is  supposed  that  passion  upon  man- 
has  kindled   on   each   side,  and  blows   have  passed  between  the  slaughter, 
parties ;  but,  in  the  case  of  manslaughter,  it  is  either  presumed 
that   the  combat  on  both  sides  had  continued   to  the  time  the 
mortal  stroke  was  given,  or  that  the  party  giving  such  stroke  was 
not  at  that  time  in  imminent  danger  of  death,  (n)    And  the  true 
criterion  between  them  is  stated  to  be  this ;  when  both  parties  are 
actually  combatting,  at  the  time  the  mortal  stroke  is  given,  the 
slayer  is  guilty  of  manslaughter  ;  but  if  the  slayer  has  not  begun  to 
fight,  or  (having  begun)  endeavours  to  decline  any  further  struggle, 
and  afterwards,  being  closely  pressed  by  his  antagonist,  kills  him 
to  avoid  his  own  destruction,  this  is  homicide  excusable  by  self- 

'  a* 

defence,  (o) 

In  all  cases  of  homicide  excusable  bv  self-defence,  it  must  be  taken  The  party 
that  the  attack  was  made  upon  a  sudden  occasion,  and  not  premedi-  k5^ni^j| 
tated,  or  with  malice  ;  and,  from  the  doctrine  which  has  been  above  premeditation, 
laid  down,  it   appears  that  the  law  requires  that  the  person  who  and  must  for- 
kills  another  in  his  own  defence  should  have  retreated  as  far  as  he  bear  as  much 
conveniently  or  safely  could,  to  avoid  the  violence  of  the  assault,  g^y  to  him- 
before  he  turned  upon  his  assailant ;  and  that  not  fictitiously,  or  in  self, 
order  to  watch  his  opportunity,  but  from  a  real  tenderness  of  shed- 
ding his  brother's  blood.     For  in  no  case  will  a  retreat  avail,  if  it  be 
feigned,  in  order  to  get  an  opportunity  or  interval  to  enable  the 
party  to  renew  the  fight  with  advantage,  (p)    The  party  assaulted 
must  therefore  flee,  as  far  as  he  conveniently  can,  either  by  reason  of 
some  wall,  ditch,  or  other  impediment ;  or  as  far  as  the  fierceness  of 
the  assault  will  permit  him  ;  for  it  may  be  so  fierce  as  not  to  allow 
him  to  yield  a  step  without  manifest  danger  of  his  life,  or  great 
bodily  harm,  and  then,  in  his  defence,  he  may  kill  his  assailant  in- 
stantly, (q)    Before  a  person  can  avail  himself  of  the  defence,  that 
he  used  a  weapon  in  defence  of  his  life,  he  must  satisfy  the  jury  that 
that  defence  was  necessary ;  that  he  did  all  he  could  to  avoid  it ; 
and  that  it  was  necessary,  to  protect  his  own  life,  or  to  protect  him- 
self from  such  serious  bodily  harm,  as  would  give  him  a  reasonable 
apprehension  that  his  life  was  in  immediate  danger.     If  he  used 
the  weapon,  having  no  other  means  of  resistance,  and  no  means  of 
escape,  in  such  case,  if  he  retreated  as  far  as  he  could,  he  would  be 
justified,  (r) 

(0  24  Hen.  8,  c.  5.  (o)  4  Blac.  Com.  184. 

(A)  Staund.  P.  C.  1&    3  Inst.  55,  57.  (/>)  1  Hale,  481,  483.     Fort.  277.    4 

KeL  67.  Blac.  Com.  185. 

(/)  4  Blac.  Com.  184.  Fost.  275.    Skene  (q*S  1  Hale,  483.     4  Blac,  Com.  185. 

X>«  verhorum  *iymficatume9  Verb.  Chaud-  (r)  Per  Bosanquet,  J.,  Reg.  v.  Smith, 

melle.  8  C.  &  P.  160,  prmsentibu*,  Bolland,  B., 

(m)  Fost  276.  and  Coltman,  J.     See   Reg.  v.  Bull,  9 

(»)  Fost.  277.  C.  &  P.  22. 
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If  A.  challenges  B.  to  fight,  and  B.  declines  the  challenge,  but 
lets  A.  know  that  he  will  not  be  beaten,  but  will  defend  himself ; 
and  then  B.,  going  about  his  business  and  wearing  his  sword,  is  as- 
saulted by  A.,  and  killed ;  this  is  murder  in  A.  But  if  B.  had  killed 
A.  upon  that  assault,  it  had  been  se  defendendo,  if  he  could  not  other- 
wise have  escaped ;  or  bare  manslaughter,  if  he  could  have  escaped 
and  did  not  (*) 

As  in  the  case  of  manslaughter  upon  sudden  provocation,  where 
the  parties  fight  upon  equal  terms,  ail  malice  apart,  it  matters  not 
who  gave  the  first  blow  :  so  in  the  case  of  excusable  self-defence,  it 
seems  that  the  first  assault  in  a  sudden  affray ,  all  malice  apart,  will 
make  no  difference,  if  either  party  quit  the  combat  and  retreat,  be- 
fore a  mortal  wound  be  given,  (t)  According  to  this  doctrine,  if  A., 
upon  a  sudden  quarrel,  assaults  B.  first,  and  upon  B.'s  returning  the 
assault,  A.  really  and  bond  fide  flies,  and  being  driven  to  the  wall, 
turns  again  upon  B.  and  kills  him,  this  will  be  se\defendendo  :  (u)  but 
some  writers  nave  thought  this  opinion  too  favourable,  inasmuch  as 
the  necessity  to  which  A.  is  at  last  reduced,  originally  arose  from  his 
own  fault  (v)  With  regard  to  the  nature  of  the  necessity,  it  may 
be  observed,  that  the  party  killing  cannot,  in  any  case,  substantiate 
his  excuse,  if  he  kill  his  adversary  even  after  a  retreat,  unless  there 
were  reasonable  ground  to  apprehend  that  he  would  otherwise  have 
been  killed  himself,  (w) 

Under  the  excuse  of  self-defence,  the  principal  civil  and  natural 
relations  are  comprehended :  therefore,  master  and  servant,  parent 
and  child,  husband  and  wife,  killing  an  assailant  in  the  necessary 
defence  of  each  other,  respectively,  are  excused  ;  the  act  of  the 
relation  assisting  being  construed  the  same  as  the  act  of  the  party 
himself,  (x). 

If  A.,  in  defence  of  his  house,  kill  B.,  a  trespasser,  who  endeavours 
to  make  an  entry  upon  it,  it  is  at  least  common  manslaughter ;  unless, 
indeed,  there  were  danger  of  his  life.  But  if  B.  enter  into  the  house, 
and  A.,  having  first  requested  him  to  depart,  gently  lay  his  hands 
upon  him  to  turn  him  out,  and  then  B.  turn  upon  him  and  assault 
him,  and  A.  then  kill  him,  it  will  be  se  defendendo9  supposing  that 
he  was  not  able  by  any  other  means  to  avoid  the  assault,  or  retain 
his  lawful  possession.  And  so  it  will  be,  if  B.  enter  upon  A.,  and 
assault  him  first,  though  not  intending  to  kill  him,  but  only  as  a 
trespasser  to  gain  the  possession  :  for,  in  such  case,  if  A.  thereupon 
kill  B.,  it  will  only  be  se  defendendo,  and  not  manslaughter,  (y)  And 
it  seems,  that  in  such  a  case  A.,  being  in  his  own  house,  need  not  fly 
as  far  as  he  can,  as  in  other  cases  of  re  defendendo  ;  for  he  has  the 
protection  of  his  house  to  excuse  him  from  flying,  as  that  would  be 


($)  1  Hale,  453. 

(r)  Fost.277. 

(u)  1  Hale.  482. 

(0  1  Hawk.  P.  C.  c.  29,  s.  17.  Lord 
Hale  seems  also  to  distinguish  the  case  of 
him  who  is  first  attacked  from  the  assailant, 
with  respect  to  the  point  of  retreating, 
I  Hale,  462.  Upon  this  subject  some  re- 
marks are  offered  by  Mr.  East  ( 1  East,  P.  C. 
c.  6,  s.  53,  p.  281, 282),  and  he  concludes 


by  saying,  «•  At  any  rate  I  think  there 
is  great  difficulty  in  applying  the  distinc- 
tion taken  by  Lord  Hale  and  Hawkins 


against  him  who  makes  the  first  assault,  to 
the  case  of  mutual  combat  by  consent, 
though  upon  a  sudden  occasion,  where 
neither  of  the  parties  makes  an  attack  till 
the  other  is  prepared;  because  in  these 
cases  it  matters  not  who  gives  the  first 
blow  ;  it  forms  no  ingrejdient  in  the  merits 
of  the  question." 

O)  Fost  273,  275,  289.     4  Blac  Com. 
184. 

(*)  1  Hale,  484.  4  Blac.  Com.  186. 

(y)  3  Edw.  3.    Corou.   35.     Crompt. 
27  b.     1  Hale,  486. 


CHAP.  III.  §  2.] 


Self- Defence. 


663 


to  give  up  the  protection  of  his  house  to  his  adversary  by  his 
flight  («)  But  where  the  trespass  is  barely  against  the  property  of 
another,  the  law  does  not  admit  the  force  of  the  provocation  as  suffi- 
cient to  warrant  the  owner  in  making  use  of  any  deadly  or  dangerous 
weapon  ;  more  particularly  if  such  violence  is  used  after  the  party 
has  desisted  from  the  trespass.  But  if  the  beating  be  with  an  instru- 
ment, or  in  a  manner  not  likely  to  kill,  it  will  only  amount  to  man- 
slaughter :  and  it  is  even  lawful  to  exert  such  force  against  a  tres- 
passer, who  comes  without  any  colour,  to  take  the  goods  of  another, 
as  is  necessary  to  make  him  desist,  (a) 

A  man  is  not  authorized  to  fire  a  pistol  on  every  intrusion  or  A  person  is 
invasion  of  his  dwelling-house,  which  may  be  made  forcibly  at  night;  J^^^j11 
he  ought,  if  he  has  a  reasonable   opportunity,   to  endeavour  to  on  every  for. 
remove  the  trespasser,  without  having  recourse  to  the  last  extremity,  cible  intrusion 
M.,  who  was  indicted  for  murder,  had  made  himself  obnoxious  to  J^11^110"*0 
some  boatmen,  by  giving  information  of  certain  smuggling  transac- 
tions, in  which  some  of  them  had  been  engaged  ;    and  they,  in 
revenge,  ducked  him,  and  were  in  the  act  of  throwing  him  into  the 
sea,  when  he  was  rescued  by  the  police  ;  the  boatmen,  however,  as 
he  was  going  away,  called  to  him  that  they  would  come  at  night, 
and  pull  his  house  down  :  in  the  middle  of  the  night  a  great  number 
of  persons  came  about  his  house,  singing  songs  of  menace,  and  using 
violent  language,  indicating  that  they  had  come  with  no  friendly  or 
►eaceable  intention.     M.,  under  an  apprehension,  as  he  alleged,  that 
tis  life  and  property  were  in  danger,  fired  a  pistol,  by  which  one  of 
the  party  was  killed.      Holroyd,  J.,   "  A  civil  trespass  will  not 
excuse  the  firing  a  pistol  at  a  trespasser,  in  sudden  resentment  or 
anger.     If  a  person  takes  forcible  possession  of  another  man's  close, 
so  as  to  be  guilty  of  a  breach  of  the  peace,  it  is  more  than  a  trespass. 
So  if  a  man  with  force  invades  and  enters  into  the  dwelling  of  ano- 
ther ;  but  a  man  is  not  authorized  to  fire  a  pistol  on  every  intrusion 
or  invasion  of  his  house  :  he  ought,  if  he  has  a  reasonable  opportu- 
nity, to  endeavour  to  remove  him  without  having  recourse  to  the  last 
extremity :  but  the  making  an  attack  upon  a  dwelling,  and  especially 
at  night,  the  law  regards  as-  equivalent  to  an  assault  upon  a  man  s 
person,  for  a  man's  nouse  is  his  castle  :  and,  therefore,  in  the  eye  of 
the  law,  it  is  equivalent  to  an  assault ;  but  no  words  or  singing  are 
equivalent  to  an  assault,  nor  will  they  authorize  an  assault  in  return. 
If  you  are  satisfied  that  there  was  nothing  but  the  song,  and  no 
appearance  of  further  violence  :  if  you  believe  that  there  was  no 
reasonable  ground  for  apprehending  further  danger,  but  that  the 
pistol  was   fired  for   the   purpose   of  killing,  then   it  is  murder. 
There  are  cases  where  a  person,  in  the  heat  of  blood,  kills  another, 
that  the  law  does  not  deem  it  murder,  but  lowers  the  offence  to 


(z)  1  Hale,  485.  In  Dakin's  case,  1 
Lew.  166,  where  the  prisoner  was  a  lodger 
at  a  bouse,  to  which  there  was  a  back-way, 
of  which  the  prisoner  was  ignorant,  it 
being  the  first  night  he  had  lodged  at  the 
house,  and  some  persons  split  open  the 
door  of  the  house  in  order  to  get  the  pri- 
soner out  and  ill  treat  him ;  Bayley,  J.,  is 
reported  to  have  said,  "  If  the  prisoner  had 
known  of  the  back -way,  it  would  have  been 
his  duty  to  have  gone  out  backwards,  in 
order  to  avoid  the  conflict "    But  it  is  sub- 


mitted that  the  protection  of  the  house 
extends  to  each  and  every  individual  dwel- 
ling in  it.  In  Rex  v.  Cooper,  Cro.  C.  544, 
it  was  held  that  a  lodger  might  justify 
killing  a  person  endeavouring  to  break  into 
the  house  where  he  lodged  with  intent 
to  commit  a  felony  in  it ;  and  see  1  East, 
P.  C.  c.  5,  s.  57,  p.  289,  Fost  274,  and 
Ford's  case,  Kely.  51.  Post,  p.  669. 
C.  S.  G. 

(a)  1    Hale,  473,  486.     1  East,  P.  C. 
c.  5,  s.  56,  p.  289. 
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manslaughter  ;  as,  where  a  party  coming  up,  by  way  of  making  an 
attack,  and,  without  there  being  any  previous  apprehension  of  danger 
the  party  attacked,  instead  of  having  recourse  to  a  more  reasonable  and 
less  violent  mode  of  averting  it,  having  an  opportunity  so  to  do, 
fires  on  the  impulse  of  the  moment  If  you  are  of  opinion  that 
the  prisoner  was  really  attacked,  and  that  the  deceased  and  his 
party  were  on  the  point  of  breaking  in,  or  likely  to  do  so,  and  exe- 
cute the  threats  of  the  day  before,  he  was,  perhaps,  justified  in  firing 
as  he  did.*  (6) 

A  person  must  only  use  so  much  force  as  is  reasonably  neces- 
sary, in  order  to  turn  a  trespasser  out  of  his  house.  Upon  an 
indictment  for  manslaughter,  it  appeared  that  the  prisoner,  upon  re- 
turning home,  found  the  deceased  in  his  house,  and  desired  him  to 
withdraw,  but  he  refused  to  go :  upon  this,  words  arose  between 
them,  and  the  prisoner  becoming  excited,  proceeded  to  use  force, 
and,  by  a  kick  which  he  gave  to  the  deceased,  caused  his  death. 
Alderson,  B. ;  "A  kick  is  not  a  justifiable  mode  of  turning  a  man 
out  of  your  house,  though  he  be  a  trespasser.  If  a  person  be- 
comes excited,  and  fives  another  a  kick,  it  is  an  unjustifiable  act 
If  the  deceased  would  not  have  died  but  for  the  injury  he  received, 
the  prisoner,  having  unlawfully  caused  that  injury,  is  guilty  of  man- 
slaughter." (c) 

Upon  an  indictment  for  manslaughter,  it  appeared  that  a  man  and 
his  servant  had  insisted  upon  placing  corn  in  the  prisoner's  barn, 
which  she  refused  to  allow  ;  they  exerted  force :  a  scuffle  took  place, 
in  which  the  prisoner  received  a  blow  on  the  breast,  whereon  she 
threw  a  stone  at  the  deceased,  the  master,  which  killed  him.  Hol- 
royd,  J. :  "  The  case  fails,  as  it  appears  the  deceased  received  the 
blow  in  an  attempt  to  invade  the  prisoner's  bam,  against  her  wilL 
She  had  a  right  to  defend  her  barn,  and  to  employ  such  force  as 
was  reasonably  necessary  for  that  purpose  ;  and  she  is  not  answer- 
able for  any  unforeseen  accident  that  may  have  happened  in 
so  doing."  (d) 

There  is  one  species  of  homicide  se  defendendo  where  the  party 
slain  is  equally  innocent  as  the  person  who  occasions  his  death  :  and 
yet  this  homicide  is  also  excusable,  from  the  great  universal  principle 
of  self-preservation,  which  prompts  every  man  to  save  his  own  life, 
in  preference  to  that  of  another,  where  one  of  them  must  inevitably 
perish.  Of  this  kind  is  the  case  mentioned  by  Lord  Bacon,  where 
upon  two  persons  being  shipwrecked,  and  getting  on  the  same  plank, 
one  of  them,  finding  it  not  able  to  save  them  both,  thrust  the  other 
from  it,  whereby  he  was  drowned,  (e)  But,  according  to  Lord 
Hale,  a  man  cannot  even  excuse  the  killing  of  another  who  is  inno- 
cent, under  a  threat,  however  urgent,  of  losing  his  own  life,  if  he  do 
not  comply :  so  that  if  one  man  should  assault  another  so  fiercely  as 
to  endanger  his  life,  in  order  to  compel  him  to  kill  a  third  person, 
this  would  give  no  legal  excuse  for  his  compliance.  (/)  But  upon 
this  it  has  been  observed,  that  if  the  commission  of  treason  may  be 
extenuated  by  the  fear  of  present  death,  and  while  the  party  is 


(h)  Meade's  case,  1   Lew.  184,  Hoi- 
royd,  J. 

(c)  Child's  case,  2  Lew.  214,  Aider- 
son,  B. 

(d)  Hinchcliffe's   case,    1    Lew.    161, 


Holroyd,  J. 

(e)  4  Blac.  Com.  186.    Bae.  Elem.  e.  6. 
1  Hawk.  P.  C.c,28(s.26. 

(  f)  1  Hale,  51, 434. 
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under  actual  compulsion,  (g)  there  seems  to  be  no  reason  why 
homicide  may  not  also  be  mitigated  upon  the  like  consideration, 
of  human  infirmity :  though,  in  case  the  party  might  have  re- 
course to  the  law  for  his  protection  from  the  threats  used  against 
him,  his  fears  will  certainly  furnish  no  excuse  for  committing  the 
murder.  (A). 

It  should  further  be  observed  that,  as  the  excuse  of  self-defence  is 
founded  on  necessity,  it  can,  in  no  case,  extend  beyond  the  actual 
continuance  of  that  necessity,  by  which  alone  it  is  warranted :  (i)  for 
if  a  person  assaulted  does  not  fall  upon  the  aggressor,  till  the 
affray  is  over,  or  when  he  is  running  away,  this  is  revenge,  and  not 
defence,  (j) 


SECT.  m. 

Of  Justifiable  Homicide* 

It  has  been  already  stated   that  justifiable  homicide  is  of  se-  Acts  of  un- 
veral  kinds,  as  it  may  be  occasioned  by  the  performance  of  acts  avoidable  ne- 
of  unavoidable  necessity,  or  by  acts  done  by  the  permission  of  the  J^JtJ^Jby 

law.   (*)  law. 

Amongst  the  acts  of  unavoidable  necessity  may  be  classed  the  ex-  Execution  of 
ecution  of  malefactors,  by  the  person  whose  office  obliges  him,  in  the  malefactors, 
performance  of  public  justice,  to  put  those  to  death  who  have  for- 
feited their  lives  by  the  laws  and  verdict  of  their  country.  These 
are  acts  of  necessity,  and  even  of  civil  duty :  and,  therefore,  not  only 
justifiable,  but  commendable,  where  the  law  requires  them.  (I)  But 
the  law  must  require  them,  otherwise  they  are  not  justifiable ;  and, 
therefore,  wantonly  to  kill  the  greatest  of  malefactors,  would  be  mur- 
der ;  and  we  have  seen  that  all  acts  of  official  duty  should,  in  the 
nature  of  their  execution,  be  conformable  to  the  judgment  by  which 
they  are  directed,  (m) 

Amongst  the  acts  done  by  the  permission  of  the  law,  for  the  ad-  Officers  killing 
vancement  of  public  justice,  may  be  reckoned  those  of  the  officer,  J^^i^and 
who,  in  the  execution  of  his  office,  either  in  a  civil  or  criminal  case,  resist  them, 
kills  a  person  who  assaults  and  resists  him.     The  resistance  will 
justify  tne  officer  in  proceeding  to  the  last  extremity.     So  that  in  all 
cases,  whether  civil  or  criminal,  where  persons  having  authority  to 
arrest  or  imprison,  and  using  the  proper  means  for  that  purpose,  are 
resisted  in  so  doing,  they  may  repel  force  with  force,  and  need  not 
give  back ;  and  if  the  party  making  resistance  is  unavoidably  killed 
in  the  struggle,  this  homicide  is  justifiable,  (n)    A  rule  founded  in 

(  g)  1  East,  P.  C.  c.  2,  s.  15,  p.  70,  and  (A)  Ante,  p.  656. 

the  authorities  there  cited.  [l)  Fost.  267.    1   Hale,  496,  502.     4 

(A)  1  East,  P.  C.  c.  5,  s.  61,  p.  294.  Blac.  Com.  178. 

Lord  Hale  says  that  in  the  most  extreme  (m)  Ante,  p.  547,  and  see  1  Hale,  501. 

case,  where  there  could  be  no  recourse  to  2  Hale,  411. 

law,  the  person  assailed  ought  rather  to  die  («)  1  Hale,  494.    1  Hawk.  P.  C.  c.  28, 

himself  than  kill  an  innocent  person.  s.  17,  18.     Fost  270.     4  Blac.  Com.  179. 

(t)  I  East,  P.  C.c.5,8,  60,  p.  293.  1  East,  P.  C.  c.  5,  s.  74,  p.  307. 

(J)  4  Blac  Com.  293. 
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reason  and  public  utility ;  for  few  men  would  quietly  submit  to  an 
arrest,  if,  in  every  case  of  resistance,  the  party  empowered  to  arrest 
were  obliged  to  desist,  and  leave  the  business  undone  ;  and  a  case  in 
which  the  officer  was  holden  guilty  of  manslaughter,  because  he  had 
not  first  given  back,  as  far  as  he  could,  before  he  killed  the  party  who 
had  escaped  out  of  custody,  in  execution  for  a  debt,  and  resisted 
being  retaken,  (o)  seems  to  stand  alone,  and  has  been  mentioned 
with  disapprobation,  (p)  With  respect  to  offenders  against  the 
revenue  laws,  it  is  enacted,  that  if  any  person  or  persons,  liable  to 
be  detained,  under  the  provisions  of  that  or  any  other  act  relating  to 
the  customs,  shall  not  be  detained  at  the  time  of  committing  the  offence 
for  which  he  or  they  is  or  are  so  liable,  or  after  detention,  shall  make 
his  or  their  escape,  it  shall  and  may  be  lawful  for  any  officer  of  the 
army,  navy,  or  marines,  being  duly  employed  for  the  prevention  of 
smuggling,  and  on  full  pay,  or  any  officer  of  customs  or  excise,  or  any 
other  person  acting  in  his  or  their  aid  or  assistance,  or  duly  employed 
for  the  prevention  of  smuggling,  to  stop,  arrest,  and  detain  such  per- 
son so  liable  to  detention  as  aforesaid,  at  any  time  afterwards,  and 
to  carry  him  before  any  justice  of  the  peace,  to  be  dealt  with  as  if 
detained  at  the  time  of  committing  the  said  offence,  (q) 
Officers  killing  But  where  the  party  does  not  resist,  but  merely  flies  to  avoid  the 
those  who  arrest,  the  conduct  of  the  officer  should  be  cautiously  regulated  by 
fly  from  arrest,  ^  nature  of  the  proceeding.  For  in  civil  cases,  and  also  in  the 
case  of  a  breach  of  the  peace,  or  any  other  misdemeanor,  short  of 
felony,  if  the  officer  should  pursue  a  defendant  flying  in  order  to 
avoid  an  arrest,  and  should  kill  him  in  the  pursuit,  it  will  be  murder 
or  manslaughter,  according  to  the  peculiar  circumstances  by  which 
such  homicide  may  have  been  attended,  (r)  But  if  a  felony  be 
committed,  and  the  felon  fly  from  justice,  or  a  dangerous  wound  be 
given,  it  is  the  duty  of  every  man  to  use  his  best  endeavours  for 
preventing  an  escape;  and  if  in  the  pursuit  the  party  flying  be 
killed,  where  he  cannot  be  otherwise  overtaken,  this  will  be  deemed 
justifiable  homicide,  (s)  This  rule  is  not  confined  to  those  who  are 
present,  so  as  to  have  ocular  proof  of  the  fact,  or  to  those  who  first 
come  to  the  knowledge  of  it:  for  if  in  these  cases  fresh  suit  be 
made,  and  a  fortiori  if  hue  and  cry  be  levied,  all  who  join  in  aid  of 
those  who  began  the  pursuit  are  under  the  same  protection  of  the  law. 
And  the  same  rule  holds,  if  a  felon,  after  an  arrest,  break  away  as 
he  is  carrying  to  gaol,  and  his  pursuers  cannot  retake  without  killing 
him.  (t) 

Where  a  person  is  indicted  for  a  felony,  and  will  not  suffer  him- 
self to  be  arrested  by  an  officer,  having  a  warrant  for  that  purpose, 
the  officer  may  lawfully  kill  him  if  he  cannot  otherwise  be  taken ; 
though  such  person  be  innocent,  and  though  in  truth  no  felony  have 
been  committed,  (u)  But  it  seems  that  this  must  be  understood  only 
of  arrests  by  officers,  and  does  not  extend  to  arrests  by  private  per- 
sons of  their  own  authority,  (t?) 

(o)  1  Roll.  Rep.  189.  (r)  Ante,  p.  535,  544. 

(p)  Fort.  271.     1   East,  P.  C.   c  5,  («)  1  Hale,  489,  490.     1  Hawk.  P.  C. 

s.  74,  p.  307.  c.  28,  s.   11.    Fort.  271.    4  Blac  Com. 

(3)  3  &  4  Wm.  4,  c.  53,  s.  52,  And  more  179. 

particular  provisions  are  contained  in  the  (f)  Id.  ibid.   1  East,  P.  C.  c  5,  a.  67, 

act,  as  to  the  arrest  and  detention  of  persons  p.  298. 

committing  offences    therein  enumerated.  («)  1  Hawk.  P.  C  c.  28,  s.  12. 

And  see  ante,  Book  II.,  Chap.  I.,  p.  Ill,  O)  2  Hale,  84.     Sed  vide  1  Hale,  489 

et  teq.  490,  and  1  East,  P.  C.  c.  5,  s.  68,  p.  300 
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In  the  case  of  a  riot  or  rebellious  assembly,  the  peace  officers  and  Officers  dis- 
their  assistants,  endeavouring  to  disperse  the  mob,  are  justified,  both  p5™"^  *mob 
at  cornmon  law  and  by  the  riot  act,  in  proceeding  to  the  last  ex-  riot>  ££  a 
tremity,  in  case  the  riot  cannot  otherwise  be  suppressed,  (w)     And 
it  has  been  said,  that  perhaps  the  killing  of  dangerous  rioters  may  be 
justified  by  any  private  persons  who  cannot  otherwise  suppress  them, 
or  defend  themselves  from  them,  inasmuch  as  every  private  person 
seems  to  be  authorized  by  the  law  to  arm  himself  for  the  preservation 
of  the  peace,  (x) 

Gaolers  and  their  officers  are  under  the  same  special  protection  as  Gaolers  and 
other  ministers  of  justice ;  and,  therefore,  if  in  the  necessary  dis-  £«/  «*«****■ 
charge  of  their  duty,  they  meet  with  resistance,  whether  from  men?*1* 
prisoners  in  civil  or  criminal  suits,  or  from  others,  in  behalf  of  such 
prisoners,  they  are  not  obliged  to  retreat  as  far  as  they  can  with 
safety,  but  may  freely,  and  without  retreating,  repel  force  by  force ; 
and  if  the  party  so  resisting  happen  to  be  killed,  this,  on  the  part  of 
the  gaoler,  or  his  officer,  or  any  person  coming  in  aid  of  him,  will  be 
justifiable  homicide,  (y) 

Sir  William  Hawkesworth  being  weary  of  life,  and  willing  to  be  MaU/aetoret  in 
rid  of  it  by  the  hand  of  another,  having  first  blamed  his  keeper  for  J*"™** 
suffering  his  deer  to  be  destroyed,  and  commanded  him  to  execute 
the  law,  came  himself  into  his  park  at  night  as  if  with  intent  to  steal 
the  deer ;  and  being  questioned  by  the  Keeper,  who  knew  him  not, 
and  refusing  to  stand  or  answer,  he  was  shot  by  the  keeper.  This 
was  decided  to  be  excusable  homicide  by  the  statute  De  malefac- 
toribuM  in  parcis.  (z) 

A  man  may  repel  force  by  force  in  defence  of  his  person,  habita-  Homicide  in 
tion,  or  property,  against  one  who  manifestly  intends  and  endeavours,  the  prevention 
by  violence  or  surprise,  to  commit  a  known  felon}*  upon  either.     In  of  jny  forcible 
these  cases  he  is  not  obliged  to  retreat,  but  may  pursue  his  adversary  £ri„,e.roCIOQ* 
till  he  finds  himself  out  of  danger;  and  if,  m  a  conflict  between 
them,  he  happens  to  kill,  such  killing  is  justifiable,  (a)    But  it  has 
been  holden,  that  this  rule  does  not  apply  to  any  crime  unaccompa- 


301,  where  it  is  said,  that  the  fact  of  the 
indictment  found  is  a  good  cause  of  arrest 
by  private  persons,  if  it  may  be  made  with- 
out the  death  of  the  felon  t  and  that  if  the 
fact  of  his  guilt  be  necessary  for  their  com- 
plete justification,  it  is  conceived  that  the 
bill  of  indictment  found  by  the  grand  jury 
would,  for  that  purpose,  be  pritnd  facie 
evidence  of  the  fact,  till  the  contrary  be 
proved.  Certainly  not.  See  Rex  v. 
Turner,  ante,  p.  43.     C.  S.  G. 

(w)  1  Hale,  53,  494,  495.  MS.  Tracy, 
36,  cited  1  East,  P.  C.  c.  5,  s.  71,  p.  304. 
Riot  Act,  1  Geo.  1,  st.  2,  c  5,  where  per- 
sons continue  together  an  hour  after  pro- 
clamation. And  see  ante,  Book  IL,  Chap. 
zxv.     Of  Riots.  4c  i  p*  285,  266. 

<*)  1  Hawk.  P.  C.  c.  28,  s.  14,  and  see 
Fort.  272.  Poph.  121.  It  was  so  resolved 
by  all  the  Judges  in  Easter  Term,  39  Eliz., 
though  they  thought  it  more  discreet  for 
every  one  in  such  a  case  to  attend  and 
assist  the  King's  officers  in  preserving  the 
peace.  And,  certainly,  if  private  persons 
interfere  to  suppress  a  riot,  they  must  give 
notice  of  their  intention.  Sec  note  (/),  aute, 


p.  286. 

(y)  Fost.  321.     t  Hale,  481,  496. 

(z)  1  Hale,  40.  By  the  21  Ed.  1, 
st.  2,  if  a  forester,  parker,  or  warrener, 
found  any  trespassers  wandering  within  his 
liberty,  intending  to  do  damage  therein, 
who  would  not  yield,  after  hue  and  cry 
made  to  stand  unto  the  p^ice,  but  con- 
tinued their  malice,  and  disobeying  the 
King's  peace,  did  flee  or  defend  themselves 
with  force  and  arms,  if  such  forester, 
parker,  or  warrener,  or  their  assistants, 
killed  such  offenders,  either  in  arresting  or 
taking  them,  they  should  not  be  troubled 
for  the  same,  nor  suffer  any  punishment. 
The  21  Ed.  1,  st.2,  was  repealed  by  the  7  & 
8  Geo.  4,  c.  27,  and  9  Geo.  4,  c.  53.  And 
the  3  &  4  Wm.  &  M.  c.  10,  by  the  16 
Geo.  3,  c.  30,  and  the  4  &  5  Wm.  &  M. 
c.  23,  by  the  7  &  8  Geo.  4,  c.  27,  and  the 
1  &  2  Wm.  4,  c.  32.  All  further  reference 
to  their  provisions  has  therefore  been 
omitted.  C.  G.  S. 

(a)  Fost  273.  Kel.  128,  129.  1  Hale, 
445,  481,  484,  ei  seq.  1  Hawk.  P.  C. 
c.  28,  a.  21, 24.  Reg.  v.  Bull,  9  C.  &  P.  22. 
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Grounds  of 
suspicion  of  a 
felonious  de- 
sign. 
Levet's  ease. 


nied  with  force,  as  picking  of  pockets,  (J)  It  seems,  therefore,  that 
the  intent  to  murder,  ravish,  or  commit  other  felonies  attended  with 
force  or  surprise)  should  be  apparent,  and  not  be  left  in  doubt :  so 
that  if  A.  make  an  attack  upon  B.,  it  must  plainly  appear  by  the 
circumstances  of  the  case  (as  tne  manner  of  the  assault,  tne  weapon, 
&c.)  that  the  life  of  B*  is  in  imminent  danger ;  otherwise  his  killing 
the  assailant  will  not  be  justifiable  self-defence,  (c)  There  must  be 
an  intention  on  the  part  of  the  person  killed  to  rob,  or  murder,  or 
to  do  some  dreadful  bodily  injury  to  the  person  killing;  or  the  con- 
duct of  the  party  must  be  such  as  to  render  it  necessary  on  the  part 
of  the  party  killing  to  do  the  act  in  self-defence,  (d)  And  the  rule 
clearly  extends  only  to  cases  of  felony;  for  if  one  come  to  beat 
another,  or  to  take  his  goods  merely  as  a  trespasser,  though  the 
owner  may  justify  the  beating  of  him,  so  far  as  to  make  him  desist, 
yet  if  he  kill  him,  it  is  manslaughter,  (e)  But  if  a  house  be  broken 
open,  though  in  the  day-time,  with  a  felonious  intent,  it  will  be 
within  the  rule.  (/)  A  person  who  is  set  to  watch  a  yard  or 
garden  by  his  master,  is  not  justified  in  shooting  any  one  who  comes 
into  it  in  the  night,  even  if  he  see  him  go  into  his  master's  hen-roost, 
and  some  dead  fowls  and  a  crow-bar  be  found  near  him;  but  if  from 
his  conduct  he  has  fair  ground  to  believe  his  own  life  in  actual  dan- 
ger, he  is  justified  in  shooting  him.  (g) 

Important  considerations  will  arise  in  cases  of  this  kind,  as  to  the 
grounds  which  the  party  killing  had  for  supposing  that  the  person 
slain  had  a  felonious  design  against  him ;  more  especially  where  it 
afterwards  appears  that  no  such  design  existed.  One  Levet  was 
indicted  for  killing  F.  F.,  under  the  following  circumstances.  Levet 
being  in  bed  and  asleep,  his  servant,  who  had  procured  F.  F.  to  help 
her  about  the  work  of  the  house,  and  went  to  the  door  about  twelve 
o'clock  at  night  to  let  her  out,  conceived  that  she  heard  thieves 
about  to  break  into  the  house :  upon  which  she  ran  to  him,  and  told 
him  of  what  she  apprehended.  Levet  arose  immediately,  took  a 
drawn  sword,  and,  with  his  wife,  went  down  stairs:  when  the  ser- 
vant, fearing  that  her  master  and  mistress  should  see  F.  F.,  hid  her 
in  the  buttery.  Levet  with  his  sword  searched  the  entry  for  thieves, 
when  his  wire,  spying  F.  F.  in  the  buttery,  and  not  knowing  her, 
conceived  her  to  be  a  thief,  and  cried  out  to  her  husband  in  great 
fear,  "  Here  they  be  that  would  undo  us :"  when  Levet,  not  know- 
ing that  it  was  I.  F.  in  the  buttery,  hastily  entered  with  his  drawn 
sword,  and  being  in  the  dark,  and  thrusting  before  him  with  his 
sword,  thrust  r.  F.  under  the  left  breast  and  gave  her  a  mortal 


(6)  1  Hale,  488.  4  Blac.  Com.  180. 
Bat  if  one  pick  my  pocket,  and  I  cannot 
otherwise  take  him  than  by  killing  him, 
this  falls  under  the  general  rule  concerning 
the  arresting  of  felons.  1  East,  P.  C.  c  5, 
s.  45,  p.  273. 

(c)  1  Hale,  484. 

(<Q  Rog.  v.  Bull,  9  C.  &  P.  22, 
Vaughan  &  Williams,  Js. 

(«)  1  Hale,  485, 486.  1  Hawk.  P.  C. 
c  28,  a.  23.  Kel.  132.  1  East,  P.  C. 
c  5,  s.  44,  p.  272. 

</)  1  East,  P.  C.  c.  5,  s.  44,  p.  273. 
In  4  Blac.  Com.  180,  it  is  said,  that  the 
rule   reaches  not  to  the  breaking  open 


of  any  house  in  the  day-time,  unlets  it 
carries  with  it  an  attempt  of  robbery  also* 
But  it  will  apply  where  the  breaking  is 
such  as  imports  an  apparent  robbery,  or  an 
intention  or  attempt  of  robbery.  1  Hale, 
488. 

(g)  Rex  e.  Scully,  1  C.  &  P.  319,  Gar- 
row,  B.  The  24  Hen.  8,  c.  5,  by  which 
persons  killing  those  who  were  attempting 
to  rob  or  murder,  or  commit  burglary, 
were  not  to  suffer  any  forfeiture  of  goods, 
&c.,  but  to  be  fully  acquitted,  and  which 
was  here  referred  to  in  the  last  edition,  was 
wholly  repealed  by  the  9  Geo,  4,  c.  31. 
C.  S.  G. 
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wound,  of  which  she  instantly  died.  (A)  This  was  ruled  to  be  mis- 
adventure :  but  a  great  judge  appears  to  have  thought  the  decision 
too  lenient,  and  that  it  would  have  been  better  ruled  manslaughter ; 
due  circumspection  not  having  been  used,  (i)  Upon  this  opinion, 
however,  some  observations  have  been  made ;  and  it  has  been  ably 
argued,  upon  the  peculiar  facts  and  circumstances  of  the  transaction, 
that  the  case  seems  more  properly  to  be  one  of  those  mentioned  by 
Lord  Hale,  (j)  where  the  ignorance  of  the  fact  excuses  the  party 
from  all  sort  of  blame,  (k)  And  in  another  book  of  great  authority, 
the  case  is  mentioned  as  one  in  which  the  defendant  might  have 
justified  the  fact  under  the  circumstances,  on  the  ground  that  it  had 
not  the  appearance  even  of  a  fault  (I) 

Questions  will  also  sometimes  arise  as  to  the  apparency  of  the  in-  Apparency  of 
tent  in  one  of  the  parties  to  commit  such  felony  as  will  justify  the  mlent' 
other  in  killing  him.     Mawgridge,  on  words  of  anger,  threw  a  Dottle  Mawgridge's 
with  great  force  at  the  head  of  Mr.  Cope,  and  immediately  drew  his  case* 
sword,  upon  which  Mr.   Cope  returned  a  bottle  with  equal  vio- 
lence ;  (m)  and  it  was  held  that  this  was  lawful  and  justifiable  on  the 
part  of  Mr.  Cope,  on  the  ground  that  he  that  has  manifested  malice 
against  another,  is  not  fit  to  be  trusted  with  a  dangerous  weapon  in 
his  hand,  (n)    There  seems  to  have  been  good  reason  for  Mr.  Cope 
to  have  supposed  that  his  life  was  in  danger :  and  it  was  probably  on 
the  same  ground  that  the  judgment  on  Ford's  case  proceeded.     Mr.  Ford's  case. 
Ford  being  in  possession  of  a  room  at  a  tavern,  several  persons  insis- 
ted upon  having  it,  and  turning  him  out,  which  he  refused  to  submit 
to :  thereupon  they  drew  their  swords  upon  Mr.  Ford  and  his  com- 
pany, and  Mr.  Ford  drew  his  sword,  and  killed  one  of  them :  and 
this  was  adjudged  justifiable  homicide,  (o)    For  if  several  attack  a 
person  at  once  with  deadly  weapons,  as  may  be  supposed  to  have 
Happened  in  this  case,  though  they  wait  till  he  be  upon  his  guard, 
yet  it  seems,  (there  being  no  compact  to  fight)  that  he  would  be  jus- 
tified in  killing  any  of  the  assailants  in  his  own  defence ;  because  so 
unequal  an  attack  resembles  more  a  desire  of  assassination  than  of 
combat  (p)    But  no  assault,  however  violent,  -mil  justify  killing  the  Unless  a  felo- 
assailant  under  the  plea  of  necessity,  unless  there  be  a  plain  manifes-  ?*oua  il!ienAH 
tation  of  a  felonious  intent  (q)    And  it  may  be  further  observed,  an  UJUq"    ' 
that  a  man  cannot,  in  any  case,  justify  killing  another  by  a  pretence  however  v'io- 
of  necessity,  unless  he  were  wholly  without  iault  in  bringing  that  ne-  J^V^-lv0* 
cessity  upon  himself;  for,  if  he  kill  any  person  in  defence  of  an  injury  {!to  party.  "* 
done  by  himself,  he  is  guilty  of  manslaughter  at  least :  as  in  the  case  And  the  neces- 
where  a  body  of  people  wrongfully  detained  a  house  by  force,  and  fjiybmusthnot 


(A)  Leret's  case,  Gro.  Car.  638.  1  Hale, 
42,474.    Jones  (W.)  429. 

(t)  Fost.  299. 

U)  1  Hale,  42. 

(A)  1  East,  P.  C.  c  5,  s.  46,  p.  274, 
275. 

JO  1  Hawk.  P.  C.  c  28,  s.  27. 

[m)  Mawgridge's  case,  Kel.  128,  129, 
mife,  p.  529. 

O)  By  Lord  Holt,  Kel.  128,  129. 

(o)  Ford's  case,  Kel.  51. 

(d)  1  East,  P.  C.  c.  5,  s.  47,  p.  276 ; 
and  see  1  East,  P.  C.  &  5,  s.  25,  p.  243, 


8 


where  Ford's  case  is  observed  upon ;  and  it 
is  said  that  the  memorandum  in  the  margin 
of  Kelyng  to  inquire  of  this  case,  and  the 
quaere  used  bj  Mr.  J.  Foster  in  citing  it, 
were  probably  made  on  the  ground  of  the 
reason  suggested  in  the  margin  of  Kelyng 
for  the  judgment,  namely,  that  the  killing 
by  Mr.  Ford  in  defence  of  his  own  posses- 
sion of  the  room  was  justifiable,  which, 
under  those  circumstances,  might  be  fairly 
questioned  :  as,  on  that  ground,  it  might 
have  been  better  ruled  to  be  manslaughter, 
(g)  1  East,  P.  C.  c.  5,  s.  47,  p.  277. 
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killed  one  of  those  who  attacked  it,  and  endeavoured  to  set  it  on 
fire,  (r) 

Mr.  J.  Foster  was  of  opinion,  that,  upon  the  same  principle  upon 
which  Mawgridge's  case  was  decided,  and  possibly  upon  the  rule 
touching  the  arrest  of  a  person  who  has  given  a  dangerous  wound, 
the  Legislature,  in  the  case  of  the  Marquis  de  Guiscara,  who  stabbed 
Mr.  Harley  sitting  in  Council,  discharged  the  parties  who  were  sup- 
posed to  have  given  the  Marquis  the  mortal  wound  from  all  manner 
of  prosecution  on  that  account,  and  declared  the  killing  to  be  a  law- 
ful and  necessary  action.  (*) 

Where  a  known  felony  is  attempted  upon  any  one,  not  only  the 

Earty  assaulted  may  repel  force  by  force,  but  his  servant  attending 
im,  or  any  other  person  present,  may  interpose  to  prevent  the  mis- 
chief ;  and  if  death  ensue,  the  party  so  interposing  will  be  justi- 
fied, (t)  So,  where  an  attempt  is  made  to  commit  arson,  or  burgla- 
ry, in  the  habitation,  any  part  of  the  owner's  family,  or  even  a  lodger, 
may  lawfully  kill  the  assailants,  in  order  to  prevent  the  mischiefin- 
tended.  («) 

But,  in  cases  of  mutual  combats  or  sudden  affrays,  a  person  inter- 
fering should  act  with  much  caution.  Where,  indeed,  a  person  in- 
terferes between  two  combatants  with  a  view  to  preserve  the  peace, 
and  not  to  take  part  with  either,  giving  due  notice  of  his  intention,  and 
is  under  the  necessity  of  killing  one  of  them  in  order  to  preserve  his 
own  life  or  that  of  the  other  combatant,  it  being  impossible  to  pre- 
serve them  by  other  means,  such  killing  will  be  justifiable :  (v)  but, 
in  general,  if  there  be  an  affray  and  an  actual  fighting  and  striving 
between  persons,  and  another  run  in,  and  take  part  with  one  party, 
and  kill  the  other,  it  will  not  be  justifiable  homicide,  but  man- 
slaughter, (w) 

It  should  be  observed,  that  as  homicide  committed  in  the  preven- 
tion of  forcible  and  atrocious  crimes  is  justifiable  only  upon  tne  plea 
of  necessity,  it  cannot  be  justified,  unless  the  necessity  continue  to 
the  time  when  the  party  is  killed.  Thus,  though  the  person  upon 
whom  a  felonious  attack  is  first  made  be  not  obliged  to  retreat,  but 
may  pursue  the  felon  till  he  finds  himself  out  of  danger  ;  yet  if  the 
felon  be  killed  after  he  has  been  properly  secured,  and  when  the  ap- 
prehension of  danger  has  ceased,  such  killing  will  be  murder;  though 
perhaps,  if  the  blood  were  still  hot  from  the  contest  or  pursuit,  it 
might  be  held  to  be  only  manslaughter,  on  account  of  the  high  pro- 
vocation, (a?) 


(r)  1  Hawk.  P.  C.  c.  28,  s.  22.  1  Hale, 
405,  440,  441. 

(t)  9  Ann.  c.  16,  which  was  repealed  by 
the  9  Geo.  4,  c.  31.    Fost.  275. 

(0  1  Hale,  481,  484.  Fost  274.  And 
in  Handcock  v.  Baker  and  others,  2  Bos.  & 
Pol.  265.  Chambre,  J.,  said,  "  It  is  law- 
ful for  a  private  person  to  do  anything  to 
prevent  the  perpetration  of  a  felony." 


(k)  Fost  274. 

(•)  1  Hale,  484.  1  East,  P.  C.  c.  5, 
s.  58,  p.  290. 

O)  1  East,  P.  C.  c  5,  s.  58,  p.  291, 
Ante,  p.  590 ;  and  see  also  ante,  Book  IL, 
chap.  xxvi.    Of  Affray*  p.  291 . 

(x)  1  East,  P.  C,  c.  5,  s.  60,  p.  293. 
4  Blac.  Com.  185.     1  Hale,  485. 


671 


CHAPTER  THE  FOURTH, 


OF  DESTROYING  INFANTS  IN  THE   MOTHER^  WOMB. 


We  have  already  seen,  that  an  infant  in  its  mother's  womb,  not  Common  law 
being  in  rerum  naturd,  is  not  considered  as  a  person  who  can  be  offenco- 
killed  within  the  description  of  murder,  (a)     An  attempt,  however, 
to  effect  the  destruction  of  such  an  infant,  though  unsuccessful, 
appears  to  have  been  treated  as  a  misdemeanor  at  common  law.  (b) 

The  43  Geo.  3,  c  58,  made  certain  acts,  intended  to  procure  the 
miscarriage  of  a  woman  with  child,  highly  penal :  that  statute  was  re- 
pealed by  the  9  Geo.  4,  c  31,  which  is  also  repealed  by  the  1  Vict 
c.  85,  (c)  which  enacts,  by  sec  6, "  that  whosoever,  with  intent  to  pro-  PonWiment 
cure  the  miscarriage  of  any  woman,  shall  unlawfully  (rf)  administer  pr^ur^abor- 
to  her,  or  cause  to  be  taken  by  her,  any  poison  or  other  noxious  tion. 
thing,  (e)  or  shall  unlawfully  (ee)  use  any  instrument  or  other  means 
whatsoever  with  the  like  intent,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  his  or  her  natural  life,  or 
for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  three  years." 

By  sec  7,  "  In  the  case  of  every  felony  punishable  under  this  act  Punishment  of 
every  principal  in  the  second  degree,  and  every  accessory  before  the  accessories. 
feet,  shall  be  punishable  with  death  or  otherwise  in  the  same  manner 
as  the  principal  in  the  first  degree,  is  by  this  act  punishable ;  and 
every  accessory  after  the  fact  to  any  felony  punishable  under  this  act 
shall,  on  conviction,  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  two  years." 

By  sec.  8,  "  Where  any  person  shall  be  convicted  of  any  offence  Offences  pu- 


(a)  Ante,  p.  485. 

(b)  See  a  precedent  of  an  indictment  for 
this  offence  as  a  misdemeanor  at  common 
law  in  3  Chit.  Crim.  Law,  798,  procured 
from  the  Crown  Office,  Mich.  T.  42 
Geo.  3. 

(c)  The  1  Vict  c.  85,  s.  1,  repeals  so 
much  of  the  9  Geo.  4,  c.  31,  and  the  Irish 
Act,  10  Geo.  4,  c.  34,  "  as  relates  to  any 
person  who  shall  use  any  of  the  ways  or 
means  therein  mentioned,  with  intent  to 
procure  the  miscarriage  of  any  woman,  or 
who  shall  counsel,  aid,  or  abet,  therein,  and 
so  much  of  the  same  acts  as  relates  to  the 
punishment  of  accessories  after  the  fact,  to 
such  of  the  felonies  punishable  under  those 
acts,  as  are  hereinbefore  referred  to."  This 
seems  to  be  a  repeal  cf  see,  13  of  the  9  Geo. 


4,  c  31,  and  sec  16  of  the  10  Geo.  4,  c. 
34,  though  the  repealing  clause  is  by  no 
means  so  clear  as  it  ought  to  be.    C.  S.  G. 

(d)  The  word  "  maliciously*'  was  in  the 
9  Geo.  4,  c  31,  s.  13. 

(e)  The  words  of  the  43  Geo.  3,  c.  58,  in 
s.  1 ,  were  "  any  deadly  poison  or  other 
noxious  and  destructive  substance  or  thing ;" 
in  sec.  2,  "  any  medicines,  drug,  or  other 
substance  or  thing  whatsoever.**  The 
words  in  the  9  Geo.  4,  c.  31,  where  the 
woman  was  quick  with  child  were, "  any 
poison  or  other  noxious  thing."  Where  the 
woman  was  not  quick  with  child,  "  any 
medicine  or  other  thing."  See  note  (A), 
pott,  p.  672. 

(ee)  "Unlawfully,"  was  not  in  the  9 
Geo.  4,  c.  31,  s.  13. 
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nisbable  by 
imprisonment 


The  words 
"  quick  with 
child,"  were 
construed 
according  to 
common  un- 
derstanding, in 
which  they 
signify  that 
the  woman  has 
felt  the  child 
move  within 
her. 


An  infusion  or 
decoction 
of  a  shrub  are 
ejuedem  generis. 
The  question 
upon  sec.  2 
was  whether 
any  matter  or 
thing  was 
administered 
to  procure 
abortion. 
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punishable  under  this  act,  for  which  imprisonment  may  be  awarded, 
it  shall  be  lawful  for  the  Court  to  sentence  the  offender  to  be  impri- 
soned, or  to  be  imprisoned  and  kept  to  hard  labour,  in  the  common 
gaol  or  house  of  correction,  and  also  to  direct  that  the  offender  shall 
be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such 
imprisonment,  or  of  such  imprisonment  with  hard  labour,  not  ex- 
ceeding one  month  at  any  one  time,  and  not  exceeding  three  months 
in  any  one  year,  as  to  the  Court  in  its  discretion  shall  seem 
meet/(/) 

The  43  Geo.  3,  c.  58,  s.  1  &  2,  and  the  9  Geo.  4,  c.  31,  s.  13, 
made  an  important  distinction  between  the  case  where  the  woman 
was  quick  with  child,  and  where  she  was  not,  or  was  not  proved  to 
be,  quick  with  child.  The  present  act  makes  no  such  distinction. 
It  may  be  well,  however,  to  mention  the  following  cases,  which  were 
decided  upon  the  repealed  statutes. 

Upon  an  indictment  on  the  43  Geo.  3,  c  58,  s.  1,  the  woman, 
in  point  of  fact,  was  in  the  fourth  month  of  her  pregnancy ;  but 
she  swore  that  she  had  not  felt  the  cnild  move  within  her  before 
taking  the  medicine,  and  that  she  was  not  then  quick  with  child. 
The  medical  men,  in  their  examinations,  differed  as  to  the  time 
when  the  fcetus  may  be  stated  to  be  quick,  and  to  have  a  distinct 
existence ;  but  they  all  agreed,  that,  in  common  understanding,  a 
woman  is  not  considered  to  be  quick  with  child  till  she  has  felt 
the  child  alive  and  quick  within  her,  which  happens  with  different 
women  in  different  stages  of  pregnancy,  although  most  usually 
about  the  fifteenth  or  sixteenth  week  after  conception.  And  Law- 
rence, J.,  said,  that  this  was  the  interpretion  that  must  be  put 
upon  the  words,  "  quick  with  child,"  in  the  statute :  and,  as  the 
woman  had  not  felt  the  child  alive  within  her  before  taking  the 
medicine,  he  directed  the  juiy  to  acquit  the  prisoner,  (g) 

An  indictment  upon  the  43  Geo.  3,  c.  58,  s.  2,  charged  the  pri- 
soner with  having  administered  to  a  woman  a  decoction  of  a  certain 
shrub  called  savin:  and  it  appeared  upon  the  evidence  that  the 

Erisoner  prepared  the  medicine  which  he  administered,  by  pouring 
oiling  water  on  the  leaves  of  a  shrub.  The  medical  men  who 
were  examined  stated,  that  such  a  preparation  is  called  an  infusion, 
and  not  a  decoction  (which  is  made  by  boiling  the  substance  in  the 
water)  upon  which  the  prisoner's  counsel  insisted  that  he  was 
entitled  to  an  acquittal,  on  the  ground  that  the  medicine  was  mis- 
described.  But  Lawrence,  J.,  overruled  the  objection,  and  said, 
that  infusion  and  decoction  are  ejusdem  generis,  and  that  the  va- 
riance was  immaterial:  that  the  question  was,  whether  the  pri- 
soner administered  any  matter  or  thing  to  the  woman  to  procure 
abortion.  (A) 


(/)  The  act  does  not  extend  to  Scotland, 
sec.  12.  By  sec.  10,  offences  committed 
within  tbe  admiralty  jurisdiction  are  triable 
as  any  other  felony  committed  within  that 
jurisdiction. 

(g)  Rex  v.  Phillips,  Monmouth  Sum. 
Ass.  1812,  cor.  Lawrence,  J.  3  Campb.  77. 

(A)  Rex  v.  Phillips,  3  Campb.  74,  75. 
And  upon  an  indictment  for  murder,  if  the 
death  be  laid  to  have  been  by  one  sort 
of  poison,  and  it  turn  out  to  have  been  by 


another,  the  difference  will  not  be 
Ante,  p.  557.  And  in  Rex  o.  Coe,  6  C  & 
P.  403,  where  the  prisoner  was  indicted  on 
the  9  Geo.  4,  c.  31,  s.  13,  for  administering 
saffron  to  a  female,  and  his  counsel  was 
cross-examining  as  to  her  having  taken 
something  else  oefore  the  saffron,  and  also 
as  to  the  innoxious  nature  of  tbe  article ; 
Vaughan,  B.,  said,  "  Does  that  signify  ?  It 
is  with  the  intention  that  the  jury  have  to 
do  ;  and  if  the  prisoner  administered  a  fait 
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In  the  same  case,  witnesses  having  been  called  on  behalf  of  the  It  was  not  ne- 
prisoner  to  prove  that  the  shrub  he  used  was  not  savin,  the  counsel  ce8?a7  ^>n. 
for  the  prosecution  insisted  that  he  might,  notwithstanding,  be  ^Se^*0 
found  guilty  upon  the  last  count  of  the  indictment,  which  charged  Geo.  3,  c.  58, 
that  he  administered  a  large  quantity  "  of  a  certain  mixture,  to  the  J^  J?  P*0.™ 
jurors  unknown,  then  and  there  being  a  noxious  and  destructive  turewas 
thing*    The  prisoner's  counsel  objected  that,  unless  the   shrub  noxious  or 
was  savin,  there  was  no  evidence  that  the  mixture  was  "  noxious  destructive. 
and  destructive."    Lawrence,  J.,  held,  that  in  an  indictment  on 
this  clause  of  the   statute,  it  was   improper  to   introduce   these 
words ;  and  that  though  they  had  been  introduced,  it  was  not  ne- 
cessary to  prove   them.     And  he  further  said,  "it  is  immaterial 
whether  the  shrub  was  savin  or  not,   or  whether  or  not  it  was 
capable  of  procuring  abortion,  or  even  whether  the  woman  was 
actually  with  child.     If  the  prisoner  believed,  at  the  time,  that  it 
would  procure  abortion,  and  administered  it  with  that  intent,  the 
case  is  within  the  statute,  and  he  is  guilty  of  the  offence  laid  to  his 
charge."  (*') 

But  it  has  since  been  held,  on  the  43  Geo.  3,  c.  58,  s.  2,  that  un-   But  it  was 
less  the  woman  were  with  child,  the  offence  was  not  committed,  necessary  that 
although  the  prisoner  thought  she  was  with  child,  and  administered  ^Jat^th 
the  drug  with  intent  to  destroy  the  child.  The  prisoner  was  indicted  child. 
for  administering  savin  to  a  female,  with  intent  to  procure  her  mis- 
carriage.    It  appeared  that  he  had  been  connected  with  her,  and 
gave  her  a  bottle  of  some  liquid  to  take,  saying,  he  gave  it  her  in 
order,  if  she  was  in  the  family  way,  to  destroy  the  little  one.     The 
female  was  not,  nor  ever  had  been,  pregnant  i  and,  upon  a  case  re- 
served, the  judges  held,  that  the  43  Geo.  3,  c  58,  did  not  apply 
where  it  appeared  negatively  that  the  woman  was  not  with  child.  (J) 


of  bread  merely  with  intent  to  procure 
abortion,  tt  is  sufficient."  It  is  not  stated 
upon  which  branch  of  the  section  this  in- 
dictment was  framed ;  if  upon  the  latter, 
which  used  the  words  "any  medicine  or 
other  thing ;"  perhaps  the  dictum  was  right 
But  it  should  seem  that  neither  this  dictum, 
nor  that  of  Mr.  J.  Lawrence,  in  Rex  v. 
Phillips,  apply  to  the  new  act,  which  uses 
the  words  "  any  poison  or  other  noxious 
thing"  only,  in  the  case,  of  administering,  or 
causing  to  be  taken ;  and  although  a  doubt 
has  been  suggested  in  a  note  to  Rex  v. 
Coe,  as  to  whether  the  words  "  other  means" 
might  be  applied  to  other  substances  than 
such  as  are  poisonous  or  noxious ;  it  should 
seem  that  the  words  "  other  means'*  cannot 
be  so  applied  in  the  new  act ;  first,  because 
they  are  in  an  entirely  distinct  sentence; 
secondly,  because  they  are  governed  by  the 
word  use.  and  not  by  administer ;  thirdly,  be- 
cause in  sound  construction  "  other"  refers  to 
the  word  "instrument,"  and  by  "  other  means" 
must  be  understood  things  of  a  similar  kind 
to  instruments.  See  Rose.  Cr.  Evid.  243. 
C.  S.  G. 

(•)  Rex  0.  Phillips,  3  Gampb.76.  The 
prisoner  had  previously  been  tried  upon  the 
first  section  of  the  statute,  for  the  capital 
charge,  and  acquitted.  See  ante,  672.  Upon 
this  second  indictment  he  urged  that  he 
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had  given  the  young  woman  an  innocent 
draught  for  the  purpose  of  amusing  her,  as 
she  had  threatened  to  destroy  herself,  unless 
enabled  to  conceal  her  shame;  and  the 
jury  returned  a  verdict  of  not  guilty. 

(J)  Rex  v.  Scudder,  R.&M.C.C.R, 
216.  S.  C.  3  C.  fie  P.  605.  Some  of  the 
counts  alleged  the  woman  to  be  with  child, 
others  omitted  such  allegation.  It  is 
said  in  Rose.  Cr.  Ev.  243.  "  The  terms  of 
the  recent  act  are  "  with  intent  to  procure 
the  miscarriage  of  any  woman,"  omitting 
the  words,  "  being  then  quick  with  child," 
&a,  and  it  should  seem  to  be  now  imma- 
terial whether  the  woman  is  or  is  not  preg- 
nant, if  the  prisoner  believing  her  to  be 
so,  administers  the  drug  with  the  intent  of 
procuring  abortion."  And  in  Jerv.  Archb. 
435,  8th  Ed.,  there  is  a  similar  observation. 
But  this  may  well  be  doubted,  for  the  words 
which  are  omitted  were  not  introduced  for 
the  purpose  of  limiting  the  offence  to  cases 
where  the  woman  was  with  child,  but  for 
the  purpose  of  punishing  the  offence  where 
the  woman  was  quick  with  child  with 
greater  severity  than  where  she  was  not 
quick  with  child,  and  the  omission  of  the 
words  in  the  new  act  is  fully  accounted  for 
by  the  fact  that  the  new  act  has  done  away 
with  that  distinction  altogether.  And  it  is 
difficult  to  conceive  that  a  party  could  be 
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What  is  an  To  constitute  an  administering,  or  causing  to  be  taken,  it  is  not 

administering,  necessary  that  there  should  be  a  delivery  by  the  hand  Where, 
therefore,  on  an  indictment  for  administering  poison  and  causing 
poison  to  be  taken,  it  appeared  that  the  prisoner  had  mixed  poison 
with  coffee,  and  had  told  her  mistress  that  the  coffee  was  for  her,  and 
the  mistress  took  it,  and  drank  some  of  it ;  it  was  held  that  this  was 
sufficient  (k)  A  mere  delivery  to  the  woman,  however,  is  not  suffi- 
cient ;  the  poison  must  be  taken  into  the  mouth,  and  it  seems  some 
of  it  swallowed,  to  constitute  an  administering.  (I) 

As  it  has  been  held,  that  a  person  who  puts  a  deleterious  drug  into 
coffee  in  order  that  another  may  take  it,  is,  if  it  be  taken,  guilty  of 
an  assault,  (m)  it  should  seem  that  if,  upon  an  indictment  under  the 
1  Vict  c.  85,  s.  6,  the  intent  were  not  proved,  the  prisoner  might  be 
convicted  of  an  assault  under  s.  1 1  of  that  act,  if  the  drug  were  taken 
by  the  woman.  And  so  he  might  if  he  used  any  instrument  If, 
however,  the  woman  consented  to  what  was  done,  it  should  seem 
that  he  could  not  be  convicted  under  sec.  11.  (n)  But  if  her  consent 
were  obtained  by  fraud  it  should  seem  that  he  might  be  convicted  of 
an  assault  (o) 

held  to  have  done  an  act  with  intent  to  to  it 

effect  an  object  which  was  physically  im-  (m)  Reg.  o.  Button,  8  C.  &  P.  660,  Law, 

possible ;  and  on  this  ground  it  is  that  a  boy  Recorder,  and  Serjt  Arabin. 

under  fourteen  cannot  be  convicted  of  an  (n)  See  Reg.  v.  Martin,  2  Moo.  C.  C.  R. 

assault  with  intent  to  commit  a  rape.    Reg.  123,  post,  p.  696. 

v.  Phillips,  pott,  p.  676,  note  (t).   C.  S.  5.  (o)  See  Reg.  v.  Williams,  8  C.  &  P. 

(A)  Rex  v.  Harley,  4  C.  &  P.  369,  Park,  286,  past.  p.  678.    See  the  1  Vict.  c.  85,  a. 

J.  A.  J.     See  this  case, post.  II,  and  the  cases  upon  it,  posU  title  "  Ag- 

(/)  Rex  v.  Cadman,  R.  &  M.  C.  C.  R.  gravated  Aua%dU.u 
114.     See  this  case,  post,  and  the  note 
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CHAPTER  THE  FIFTH. 


O*  RAPE,  AND  THE  UNLAWFUL  CARNAL  KNOWLEDGE  Of 

FEMALE  CHILDREN. 


SECTION.   L 


Of  Rape* 

Rape  has  been  defined  to  be  the  having  unlawful  and  carnal  know-  Definition  of 
ledge  of  a  woman,  by  force,  and  against  her  wilL  (a)  **?*' 

This  offence  has,  for  many  years  past,  been  justly  visited  with  Formerly  a 
capital  punishment ;  but  it  does  not  appear  to  have  been  regarded  ^P1**1  offence- 
as  equally  heinous  at  all  periods  of  our  constitution.  Anciently, 
indeed,  it  appears  to  have  been  treated  as  a  felony,  and,  conse-  " 
quently,  punishable  with  death;  but  this  was  afterwards  thought 
too  hard ;  and,  in  its  stead,  another  severe  but  not  capital  punish- 
ment was  inflicted  by  William  the  Conqueror,  namely,  castration 
and  loss  of  eyes,  which  continued  till  after  Bracton  wrote,  in  the 
reign  of  Henry  III.  (6)  The  punishment  for  rape  was  still  further 
mitigated,  in  the  reign  of  Euward  I.,  by  the  statute  of  Westm.  1, 
c.  13,  which  reduced  the  offence  to  a  trespass,  and  subjected  the 
party  to  two  years'  imprisonment,  and  a  fine  at  the  King's  will. 
This  lenity,  however,  is  said  to  have  been  productive  of  terrible 
consequences;  and  it  was,  therefore,  found  necessary,  in  about 
ten  years  afterwards,  and  in  the  same  reign,  again  to  make  the 
offence  of  forcible  rape  a  felony,  by  the  statute  Westm.  2,  c  34. 
The  punishment  was  still  farther  enhanced  by  the  18  Eliz.,  c.  7,  s.  1. 
But  these  statutes  were  repealed  by  the  late  act,  9  Geo.  4,  c.  31  ; 
sec  16  of  which  enacted,  "that  every  person  convicted  of  the  crime 
of  rape  shall  suffer  death  as  a  felon/'  (c) 

But   now    by    the   4   &   5   Vict  c    56,  s.    3,   reciting  that  Rape,  &c, 
by  the  9  Geo.  4,  c.  31,    (t  it  was  amongst  other  things  enacted,  n?t^°h **  P?" 
that  every  person  convicted  of  the  crime   of  rape  should  suffer  ™atJ  £a* l 
death  as  a  felon,  and  that  if  any  person  should  unlawfully  and  transportation 
carnally  know  and  abuse   any  girl   under   the  age  of  ten  years,  for  We- 

(a)  1  Hawk.  P.  C.  c.  41,  s.  2.     1  Hale,  c.  28.    Leg.  GuL  1,  1.  19,  Wiik.  Leg. 

627,  628.    Co.  Lit.  123  b.    2  Inst.  180.  Anglo-Sax.  222, 290. 
3  Inst.  60.    4  Blac  Com.  210.     1  East,  (c)  The  Irish  Act,  10  Geo.  4,  e.  34, 

P.  C.  c.  10,  s.  1,  p.  434.  s.  19,  is  word  for  word  the  same  as  this 

(6)  4  Blac.  Com.  211.    1  Hawk.  P.  C.  section. 
c  41,  s.  11.    1  Hale,  627.     Bract,  lib.  3, 
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every  such  offender  should  be  guilty  of  felony,  and  being  con- 
victed thereof  should  suffer  death  as  a  felon:  and  whereas  it  is 
expedient  that  the  said  several  offences  hereinbefore  last  specified 
should  no  longer  be  punishable  with  death ;  be  it  therefore  enacted, 
that  from  and  after  the  commencement  of  this  act,  (c)  if  any  person 
shall  be  convicted  of  any  of  the  said  offences  hereinbefore  last  speci- 
fied, such  person  shall  not  be  subject  to  any  sentence,  judgment,  or 
punishment  of  death,  but  shall,  instead  of  tne  sentence  or  judgment 
m  and  by  the  said  act  hereinbefore  last  recited,  ordered  to  be  given 
or  awarded  against  persons  convicted  of  the  said  last-mentioned  of- 
fences, or  any  of  them  respectively,  be  liable  to  be  transported  beyond 
the  seas  for  the  term  of  his  natural  life."  (d) 

An  indictment  for  this  offence  may  be  prosecuted  at  any  time, 
and  notwithstanding  any  subsequent  assent  of  the  party  grieved,  (e) 

All  who  are  present,  aiding  and  assisting  a  man  to  commit  a  rape, 
are  principal  offenders  in  the  second  degree,  whether  they  be  men 
or  women.  (/).  And  there  may  be  accessories  before  and  after 
in  this  offence ;  and  such  accessories  are  punishable  under  the 
9  Geo.  4,  c.  31,s.  31.  (g) 

The  law  presumes  that  an  infant,  under  the  age  of  fourteen  years, 
is  unable  to  commit  the  crime  of  rape ;  and,  therefore,  he  cannot  be 
guilty  of  it ;  ( h)  or  of  an  assault  with  intent  to  commit  a  rape  ;  (s)  and 
if  he  be  under  that  age,  no  evidence  is  admissible  to  show  that,  in  point 
of  fact,  he  could  commit  the  offence  of  rape.  (J)  This  doctrine,  however, 
proceeds  upon  the  ground  of  impotency,  rather  than  the  want  of  dis- 
cretion ;  and  such  infant  may,  therefore,  be  a  principal  in  the  second 
degree,  as  aiding  and  assisting  in  this  offence,  as  well  as  in  other 
felonies,  if  it  appear  by  sufficient  circumstances,  that  he  had  a  mis- 
chievous discretion,  (k)  So  upon  an  indictment  for  a  rape,  such  an 
infant  may  be  convicted  of  an  assault,  under  the  1st  Vict  c.  85, 
s.  11.  (/)  A  husband  cannot  be  guilty  of  a  rape  upon  his  wife,  on 
account  of  the  matrimonial  consent  which  she  has  given,  and  which 
she  cannot  retract ;  but  he  may  be  guilty  as  a  principal  by  assisting 
another  person  to  commit  a  rape  upon  his  wife  ;  for  though  in  mar- 
riage the  wife  has  given  up  her  body  to  her  husband,  she  is  not  by 
him  to  be  prostituted  to  another,  (m)  Where  a  party  took  a  wo- 
man by  force,  compelled  her  to  marry  him,  and  then  had  carnal 
knowledge  of  her  by  force,  it  appears  to  have  been  holden,  that  she 
could  not  maintain  an  appeal  of  rape  against  her  husband,  unless  the 
marriage  were  first  legally  dissolved :  but  that  when  the  marriage 
was  made  void,  ab  initio,  by  a  declaratory  sentence  in  the  ecclesias- 


(c)  By  sec  7  the  act  commenced  on  the 
1st  of  October,  1841. 

(d  )  This  act  does  not  mention  the  Irish 
Act,  10  Geo.  4,  c.  34. 

(e)  1  Hale.  631,  632.  1  East,  P.  C.  c 
10,  s.  9,  p.  446. 

(/)  Rex  p.  Vide  and  others,  Fits.  Co- 
rone,  pi.  86.  1  Hawk.  P.  C.  c.  41,  s.  10. 
Lord  Baltimore's  case,  4  Burr.  2179.  1 
Hale,  628,  633.  1  East,  P.  C.  c.  10,  s.  I, 
p.  435.  Rex  v.  Burgess  and  others,  Trim 
T.l813,;xw<,p.  687. 

(g)  See  the  section,  po*tt  p.  691. 

(A)  1  Hale,  630.  Reg.  e.  Brimilow, 
2  Moo.  C.  C.  R.  122.     Rex  v.  Groom. 


bridge,  7  C.  &  P.  582,  Gaselee,  J.,  and 

Lord  Abinger,  C.  B. 

(t)  Rex  v.  Eldershaw.  3  C.  &  P.  396, 
Vaughan,B.  Reg  v.  Phillips,  8  C.  &  P. 
736,Patteson,J. 

O)  Reg.  t>.  Philips,  8  C.  &  P.  736,  Pax- 
teson,  J.  Reg.  e.  Jordan,  9  C  &  P.  118, 
Williams,  J.,  pott,  694. 

(A)  1  Hale,  620. 

(/)  Reg.  v.  Brimilow,  2  Moo.  CC.R. 
122.  S.  C.  9C.  &P.366.  See  the  tectioa 
and  decisions  on  it,  post. 

(m)  Lord  Castleharen's  case,  1  St.  Tri 
387.  1  Hale,  629.  Hutt  116.  1  Str.  633. 


chap,  v.  §  1 .]  Of  Rape.  677 

tical  court,  the  offence  became  punishable,  aa  if  there  had  been  no 
marriage,  (n)  The  forcible  taking  away,  and  marrying  a  woman 
against  her  will  was,  however,  made  felony,  by  die  3  Hen.  7, 
c  2.  And  though  that  statute  is  repealed,  the  9  Geo.  4,  c.  31,  ss. 
1 9, 20,  (o)  makes  certain  provisions  against  the  forcible  or  unlawful  ab- 
duction of  females,  which  will  be  mentioned  in  a  subsequent  chapter. 

The  offence  of  rape  may  be  committed,  though  the  woman  at  last  of  the  persons 
yielded  to  the  violence,  if  such  her  consent  was  forced  by  fear  of  ap°n  whom 
death  or  by  duress,  fp)    If  non-resistance  on  the  part  of  a  prosecu-  ^inftted*5 
trix  proceeds  merely  from  her  being  overpowered  by  actual  force,  or 
from  her  not  being  able,  from  want  of  strength,  to  resist  any  longer, 
or  from  the  number  of  persons  attacking  ner,  she  considered  re- 
sistance dangerous,  and  absolutely  useless,  the  crime  is  complete,  (q) 
And  it  will  not  be  any  excuse  that  she  was  first  taken  with  ner  own 
consent,  if  she  were  afterwards  forced  against  her  will ;   nor  will 
it  be  an  excuse  that  she  consented  after  the  fact,  or  that  she  was  a 
common  strumpet,  or  the  concubine  of  the  ravisher  :  for  she  is  still 
under  the  protection  of  the  law,  and  may  not  be  forced,  (r)    Cir- 
cumstances of  this  kind,  however,  though  they  do  not  necessarily 
1>revent  the  offence  from  amounting  to  a  rape,  yet  are  material  to  be- 
eft  to  the  jury,  in  favour  of  the  party  accused,  especially  in  doubtful 
cases.  (*)    The  notion  that  if  the  woman  conceived  it  could  not  be  a 
rape,  because  she  must,  in  such  case,  have  consented,  appears  to  be 
quite  exploded,  (t) 

A  question  has  several  limes  arisen,  whether,  having  carnal  know-  A  person 
ledge  of  a  married  woman,  under  circumstances  which  induce  her  to  having  «>nnec- 
suppose  it  is  her  husband,  amounts  to  a  rape.     The  prisoner  broke  married 
and  entered  a  house  by  night,  in  order  to  have  connection  with  the  woman,  she 
owner's  wife,  if  he  could  pass  as  her  husband,  but  not  meaning  to  ^^f1*  Wm 
force  her  if  she  discovered  the  fraud ;  he  was  in  the  act  of  copulation  hushand'is  not 
when  she  made  the  discovery,  and  immediately,  and  before  comple-  guilty  of  a 
tion,  he  desisted.     Upon  an  indictment  for  burglary,  with  intent  to  raP€- 
commit  a  rape,  the  jury  found  that  he  entered  with  the  intent  to  pass 
for  the  woman's  husband,  and  to  have  connection  with  her  if  she  did 
not  make  the  discovery,  and  to  desist  if  she  did.     Upon  a  case  re- 
served, four  of  the  judges  thought  that  the  having  a  carnal  knowledge 
of  a  woman,  while   she   was   under  the   belief  of  its  being  her 
husband,  would  be  a  rape  ;  but  the  other  eight  judges  thought  that 
it  would  not ;  and  Dallas,  C.  J.,  pointed  out  forcibly  the  difference 
between  compelling  a  woman  against  her  will,  when  the  abhorrence 
which  would  naturally  arise  in  ner  mind  was  called  into  action,  and 
beguiling  her  into  consent  and  co-operation.     But  several  of  the 
eight  judges  intimated  that  if  the  case  should  occur  again,  they 
would  advise  the  jury  to  find  a  special  verdict  (u) 

And  it  has  been  held  in  two  late  cases,  that  if  a  man  gets  into 
bed  with  a  married  woman,  and,  by  fraud,  has  connection  with 
her,  she  believing  him   to  be   her   husband,  and  therefore  con- 

(»)  1  Hale,  629.  P.  C.  c.  10,  s.  7,  p.  444,  445.    4  Blac 

(o)  Post,  chap.  vii.  Com.  213. 

(p)  1  Hawk.  P.  C.  c.  41,  s.  6.  1  East,          («)  1  East.  P.  C.c.  10,  s.  7,  p.  445. 

P.  C.  c.  10,s.  7,  p.  444.  (0  1  Hale,  631.     1  Hawk.  P.  C.  c  41, 

(q)  Reg.  v.  Hallett,  9  C.  &  P.  718,  per      s.  8.     1  East,  P.  C.  c.  10,  s.  7,  p.  445. 

Coleridge,  J.  (u)  Rex  v.  Jackson,  Tr.  T.  1822.  Ross. 

(r)  f  Hawk.  P.  C.  c.  41,  s.  7.  1  East,      &  Ry.  487. 
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Benting  to  the  connection,  it  is  not  a  rape*  In  the  firet  case,  on  an 
indictment  for  a  rape,  it  appeared  that  the  prosecutrix  and  her 
husband  had  gone  to  bed,  and  that  she  soon  fell  asleep  with  her  back 
towards  her  husband,  and  that  afterwards  she  was  awoke  by  feeling  a 
hand  passed  round  her,  which  turned  her  round ;  and,  she  supposing 
it  to  be  her  husband,  made  no  resistance  to  that,  or  to  the  connection 
which  immediately  followed ;  but  that  while  the  connection  was 
going  on,  she  perceived  by  the  person's  breathing  that  it  was  not  her 
husband,  and  immediately  pushed  him  off  her.  The  husband, 
having  taken  physic,  had  been  obliged  to  go  down  stairs,  where  he 
was  a  quarter  of  an  hour.  Gurney,  B.  (in  summing  up,) :  "  I  am 
bound  to  tell  you,  that  the  evidence  in  this  case  does  not  establish 
the  charge  contained  in  this  indictment,  as  the  crime  was  not  com- 
mitted against  the  will  of  the  prosecutrix,  as  she  consented, 
believing  it  to  be  her  husband."  (u)  In  the  second  case,  it  was 
opened  that  the  prisoner  had  got  into  bed  with  the  prosecutrix  while 
sne  was  asleep,  and  had  penetrated  her  person  before  she  was  aware 
that  it  was  not  her  husband,  and  that  the  prisoner  persisted  and  went 
on  to  complete  his  purpose  notwithstanding  her  resistance,  after  she 
had  discovered  that  it  was  not  her  husband  ;  and  it  was  submitted,  on 
this  state  of  facts,  that  this  case  was  distinguishable  from  Hex  v. 
Jackson,  (v)  as  there,  the  prisoner  intended  to  desist  if  discovered,  but 
that  here  he  was  determined,  at  all  events  to  effectuate  his  intention, 
It  appeared,  however,  from  the  evidence  of  the  prosecutrix,  that  the 
prisoner  had  got  into  her  bed  while  she  was  asleep,  and  that  she  had 

Eermitted  him  to  have  connection  with  her,  believing  him  to  be  her 
usband,  and  that  she  did  not  discover  who  he  was  till  after  the  con- 
nection was  over.  Alderson,  B.,  "  That  puts  an  end  to  the  capital 
part  of  the  charge.     The  case  of  Hex  v.  Jackson  is  in  point."  (w) 

It  is  agreed  that  there  must  be  penetratio,  or  res  in  re,  in  order  to 
constitute  the  "  carnal  knowledge,"  which  is  a  necessary  part  of  this 
offence,  (x)  But  a  very  slight  penetration  is  sufficient  Thus, 
where  it  was  proved  on  behalf  of  a  prisoner,  who  was  charged  with 
having  ravished  a  young  girl,  that  the  passage  of  her  parts  was  so 
narrow  that  a  finger  could  not  be  introduced ;  and  that  the  mem- 
brane called  the  hymen,  which  crosses  the  vagina,  and  is  an  indubi- 
table mark  of  virginity ,  was  perfectly  whole  and  unbroken  ;  but  it 
was  admitted  that  the  hymen  is  in  some  cases  an  inch,  and  in  others 
an  inch  and  a  half,  beyond  the  orifice  of  the  vagina,  (xx)  Ashhurst, 
J.,  left  it  to  the  jury  to  say  whether  any  penetration  were  proved. 
And  the  judges  afterwards  held,  upon   a  conference,  (De  Grey, 


<«)  Reg.  ».  Saunders,  8  C.  &  P.  265, 
Gurney,  B.  In  this  and  the  following 
case  the  prisoner  was  convicted  of  an  as- 
sault, under  the  1  Vict  c.  85,  s.  11,  see 
pott. 

(v)  Supra,  note  («). 

(v)  Reg.  v.  Williams,  8  C.  &  P.  286, 
Alderson,  B.  The  deposition  stated  the 
facts  as  they  were  opened,  and  if  they  had 
so  appeared  in  evidence,  the  question  would 
have  been  reserved  for  the  opinion  of  the 
Judges.  C.S.G. 

(x)  1  Hale,  628.  3  Inst.  59,  60.  1 
Hawk.  P.  C.  c.  41,  s.  3.  Sum.  117.  1 
East,  P.  C.  c.  10,  s.  3,  p.  437.  Rex  v. 
Page,  Dy.  304,  a.  in  marg.  Cro.  Oar.  332. 

(xx)  Upon  this  statement  the  reporters, 


in  a  note  to  Reg.  v.  Hughes,  9  C.  &  P.  752, 
observe,  "  The  first  proposition  appears  to 
be  much  too  strongly  put,  as  several  cases 
are  mentioned  by  Drt  Davis  (Elem.  of 
Midw.  102),  and  Dr.  Paris,  (1  Par.  AtFonh. 


Med.  Jut.  203),  in  which  the  h 
tire  during  the  pregnancy  of  the  party,  and 
in  one  case  was  obliged  to  be  divided  by  a, 
6urgical  operation  at  the  time  of  the  ac 
couchment  With  respect  to  the  second 
proposition  there  may  be  some  doubt,  as  in 
all  the  preparations  in  the  museum  of  the 
Royal  College  of  Surgeons,  in  which  the 
hymen  is  shown,  it  is  not  more  than  a 
quarter  of  an  inch  from  the  orifice  of  the 
vagina." 


viIginit, 

What 
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C.  J.,  and  Eyre,  B.,  being  absent,)  that  this  direction  was  per- 
fectly right ;  and  that  the  least  degree  of  penetration  is  sufficient, 
though  it  may  not  be  attended  with  the  deprivation  of  the  marks  of 
rmity.(y) 

ttever  doubts  may  have  been  entertained  as  to  the  extent  of  pe-  it  is  not  neoes- 
netration  that  was  necessary  since  the  9  Geo.  4,  c  31,  it  is  now  f"7  thaV*J}. 
settled  that  any  penetration  is  sufficient,  although  die  hymen  be  not  bTroptiffed. 
ruptured.  On  an  indictment  for  abusing  a  child,  under  ten  years  Any  decree  of 
old,  where  it  was  proved  that  the  hymen  was  ruptured,  Mr.  B.  penetration  is 
Gurney  said,  "  I  think  that  if  the  hymen  is  not  ruptured,  there  is  8  <aent 
not  a  sufficient  penetration  to  constitute  this  offence*  I  know 
that  there  have  been  cases  in  which  a  less  degree  of  penetration  has 
been  held  to  be  sufficient ;  but  I  have  always  doubted  the  authority 
of  those  cases ;  and  I  have  always  thought,  and  still  think,  that 
if  there  is  not  a  sufficient  penetration  to  rupture  the  hymen,  it  is  not 
a  sufficient  penetration  to  constitute  this  offence."  (*)  But  in  a 
similar  case,  where  the  surgeon  was  not  able,  through  the  great 
inflammation  that  existed,  to  ascertain  whether  the  hymen  had  been 
ruptured  or  not :  Bosanquet,  J.,  (Coleridge  ana  Coltman,  Js. 
being  present,)  said,  "  It  is  not  necessary,  in  order  to  complete  the 
offence,  that  the  hymen  should  be  ruptured,  provided  it  is  clearly 
proved  that  there  was  penetration  ;  but  where  that  which  is  so  very 
near  to  the  entrance  has  not  been  ruptured,  it  is  very  difficult  to 
come  to  the  conclusion,  that  there  has  been  penetration  so  as  to 
sustain  a  charge  of  rape."  (a)  So  also  in  a  similar  case,  where 
no  evidence  was  given  to  show  that  the  hymen  had  been  rup- 
tured, and  it  was  urged,  on  the  authority  of  Rex  v.  Gammon,  (b) 
that  it  was  essential  that  the  hymen  should  have  been  raptured, 
in  order  to  constitute  sufficient  penetration.  Williams,  J.,  said, 
"  I  am  of  opinion,  as  matter  of  law,  that  it  is  not  essential  that  the 
hymen  should  be  ruptured.  In  the  case  of  Rex  v.  Gammon,  the 
hymen  was  ruptured,  and  the  point  was  not  therefore  necessary 
to  the  decision  of  that  case.  I  also  think  that  it  is  impossible 
to  lay  down  any  express  rule,  as  to  what  constitutes  penetration. 
All  I  can  say  is,  that  the  parts  of  the  male  must  be  inserted  in 
those  of  the  female ;  but  I  cannot  suggest  any  rule  as  to  the 
extent."  (c) 

And,  lastly,  where,  on  an  indictment  for  a  rape,  the  jury  found 
that  there  had  been  penetration,  but  that  the  penetration  had  not 
proceeded  to  the  rupture  of  the  hymen,  Coleridge,  J.,  reserved  the 
point,  but  on  its  coming  on  for  argument  before  the  judges,  his 
lordship  said,  u  I  reserved  this  case,  from  respect  to  my  brother 
Gurney,  on  account  of  a  dictum  of  his.  (d)  There  is  an  express  de- 
cision on  this  point  by  the  twelve  judges,  (e)  and  my  brother  Gurney 
says  that  he  does  not  now  hold  the  same  opinion.  There  is,  there- 
fore,  nothing  in  the  case."  (/) 

But  whether  or  not  there  must  be  emissio  seminis,  in  order  to  ofcmUsfo 
constitute  a  rape,  is  a  point  which  has  been  much  doubted,  and  upon  tenunU. 

(y)  Rex  e.  Russen,  O.   B.  Oct  1777.  (6)  Supra,  note  (z). 

Serjt.  Fowtert  MS.   1   East,  P.  C.  c.  10,  (c)  Reg.t>.  Jordan,  9  C.  &  P.  118.   See 

8.  3,  p,  438,  439.  MS.  Bayley,  J.  also  Reg.  v.  Allen,  9  C.  &  P.  31. 

(z)  Rex  o.  Gammon,  5  C.  &  P.  321.  (d)  In  Rex  c.  Gammon,  tvpra,  note  («). 

The  prisoner  was  executed.  (e)  Rex  v.  Russen,  iupra,  note  (y). 

(a)  Reg.  v.  M'Rue,  8  C.  &  P.  641.  (/)  Reg.  v.  Hughes,  9  C.  &  P.  752. 
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which  very  different  opinions  have  been  holden.  (e)  The  later 
cases  differ  also  upon  this  question.  Thus,  in  a  case  of  sodomy, 
which  is  governed  by  the  same  principles  as  rape,  six  judges  held, 
upon  a  special  verdict,  finding  penetration  but  the  emission  out  of 
the  body,  that  both  emission  and  penetration  were  necessary  ;  while, 
on  the  other  hand,  five  judges  thought  that  the  injectio  seminis  was 
not  necessary ;  and  they  said  that  injection  cannot  be  proved  in  the 
case  of  a  child,  or  of  bestiality,  and  that  penetration  may  be  evidence 
of  emission.  (/)  Subsequently  to  this  case,  Willes,  C.  J.,  presiding 
at  a  trial  for  this  offence,  adopted  the  doctrine  of  the  proof  of  emis- 
sion being  necessary ;  (g)  but  that  great  crown  lawyer,  Mr.  J. 
Foster,  held  otherwise,  upon  a  similar  occasion,  (Ji\  as  did  Clive, 
J.,  upon  another  trial  a  few  years  afterwards.  {%)  The  matter  was 
further  considered,  in  a  case  where  the  prosecutrix  could  not  prove 
any  emission  ;  and  Bathurst,  J.,  directed  the  jury,  that  if  they 
believed  that  the  prisoner  had  his  will  of  her,  and  did  not  leave  her 
till  he  chose  it  himself,  they  should  find  him  guilty,  though  an 
emission  were  not  proved  ;  and  after  the  jury  had  returned  a  verdict 
of  guilty,  he  said,  that  it  was  always  his  opinion,  that  it  was  not 
necessary  to  prove  emission ;  and  Smythe,  6.,  who  was  present  at 
the  trial,  was  clearly  of  the  same  opinion.  ( J)  And,  in  a  case 
which  has  been  before  mentioned,  where  it  was  agreed  that  the 
least  degree  of  penetration  was  sufficient,  it  seems  that  the  jury 
were  directed  by  Ashhurst,  J.,  that  if  the  penetration  were  proved, 
the  rape  was  complete  in  law.  (k)  The  weight  of  the  authorities, 
therefore,  after  these  cases  had  been  decided,  was  supposed  to  be 
much  against  the  necessity  of  the  proot  of  emission  as  well  as  pene- 
tration. (J) 

But  a  more  recent  case  appears  to  have  introduced  the  contrary 
doctrine.  *  The  case,  which  was  reserved  for  the  opinion  of  the 
judges,  stated,  that  the  fact  of  penetration  was  positively  sworn  to ; 
but  that  there  was  no  direct  evidence  of  emission.  From  interrup- 
tion, it  appeared  probable  that  emission  was  not  effected ;  and  the 
jury,  under  the  direction  of  the  learned  judge  who  tried  the  prisoner 
found  a  verdict  of  guilty,  but  said,  that  they  did  not  find  the  emis- 
sion. Upon  this  case,  three  of  the  judges  (m)  held,  that  the  offence 
was  complete  by  penetration  only  ;  but  seven  of  them  (n)  held  both 
emission  and  penetration  to  be  necessary  :  they  thought,  however, 
that  the  fact  should  be  left  to  the  jury.  One  judge  was  absent ;  (o) 
and  Lord  Mansfield  only  stated,  that  a  great  majority  seemed  to  fee 
of  opinion  that  both  were  necessary.  It  is  said  that  the  majority,  in 
this  case,  proceeded  upon  the  ground  that  carnal  knowledge  (which 


(e)  12  Rep.  37.  Sum.  117.  Stamf. 
44.  1  Hawk.  P.  C.  c.  4,  s.  2,  c  41,  s.  3, 
that  the  emistio  gemini*  if  necessary.  1 
Hale,  628,  contra. 

(/)  Rex  v.  Duffin,  O.  B.  1721,  or  1722, 
Baron  Price's  MS.  1  East,  P.  C.  c.  10, 
s.  3,  p.  437,  438.  The  judges  thus  differ- 
ing in  opinion,  it  was  proposed  to  discharge 
the  special  verdict,  and  indict  the.  party  for 
a  misdemeanor. 

*  (j0  Rex  v.  Cave,  O.  B.  1747,  Serj. 
Foster's  MS.  1  East,  P.  C.  c.  10,  s.  3, 
p.  438. 

(A)  1  East,  P.  C.  ibid. 


(t)  Rex  v.  Blomfield,  Thetford,  1758, 
Serf.  Forster's  MS.    1  East.  P.  C.  ibid. 

(j)  Rex  v.  Sheridan,  O.  B.  8  Geo,  3. 
2  MS.  Sum.  333.  1  East,  P.  C.  c  10, 
s.  3,  p.  438. 

(A)  Rex  e.  Russen,  ant*,  note  (y),  p.  680. 

(/)  1  East,  P.  C.  c  10,  a.  3,  p.  439. 

(m)  Lord  Loughborough,  Buller,  J., 
(who  tried  the  prisoner)  and  Heath,  J. 

(n)  Skynner,  Ld.  C.  B.,  Gould,  WHles, 
Ashhurst,  and  Nares,  Justices,  and  Eyre 
and  Hotham,  Barons. 

(o)  Perryn,  B. 
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they  considered  could  not  exist  without  emission)  was  necessary  to 
the  consummation  of  the  offence  :  but  that  tnis  definition  was 
denied  by  the  others,  who  observed  that  carnal  knowledge  was  not 
necessary  to  be  laid  in  the  indictment,  but  only  that  the  defendant 
ravished  the  party,  (p) 

In  a  later  case  from  the  privy  council,  upon  proceedings  under  a 
court  martial  against  a  seaman  for  sodomy,  it  was  stated  that  there 
was  complete  penetration  and  emission :  but  the  emission  was  out 
of  the  body  of  the  person  on  whom  the  sodomy  was  committed  ; 
and,  upon  full  consideration,  the  judges  were  of  opinion,  that  in* 
jtctio  seminis  was  essential ;  and  they  stated  as  their  opinion  that, 
upon  the  authority  of  what  a  series  of  later  years  had  been  under- 
stood  to  be  the  law,  and  had  been  acted  upon  as  such,  the  offence 
was  not  complete,  and  that  the  prisoner  should  not  have  been 
convicted,  (q) 

Upon  the  authority  of  these  cases  it  seems,  therefore,  that  at  the 
present  time,  the  offence  would  not  be  considered  as  complete  with- 
out some  proof  of  the  emissio  seminis.  But  this  doctrine  is  not  free 
from  considerable  difficulty  ;  and  appears  to  be  fairly  open  to  the 
observation,  that  where  the  violence  has  proceeded  to  the  extent  of 
an  actual  penetration  of  the  unhappy  sufferer's  body,  an  injury 
of  the  highest  kind  has  been  effected.  The  quick  sense  of  honour, 
the  pride  of  virtue,  which  nature,  in  order  to  render  the  sex  amiable, 
has  implanted  in  the  female  heart,  is  violated  beyond  redemption ; 
and  the  injurious  consequences  to  society  are,  in  every  respect, 
complete,  (r) 

Supposing,  however,  that  emission  is  necessary,  it  seems  that  Penetration 
penetration  is  primd  facie  evidence  of  it,  unless  the  contrary  WM.'>n?^ 
appear  probable  from  the  circumstances.  (*)  Thus,  where  a  Remission, 
woman  swore  that  the  defendant  had  his  will  with  her,  and  had 
remained  on  her  .body  as  long  as  he  pleased,  but  could  not  speak 
as  to  emission,  Buller,  J.,  said,  that  it  was  sufficient  evidence  of  a 
rape  to  be  left  to  the  jury,  (t)  And  he  mentioned  a  case,  which 
he  recollected,  of  an  indictment  for  a  rape,  where  the  womafl  had 
sworn  that  she  did  not  perceive  anything  come  from  the  man,  and 
that,  though  she  had  had  many  children,  she  never  was  in  her  life  sen- 
sible of  emission  from  a  man;  and  that  this  was  ruled  not  to 
invalidate  the  evidence  which  she  gave  of  a  rape  having  been  com- 
mitted upon  her.  In  a  case  where  the  party  ravished  had  died 
before  the  trial,  her  deposition,  corroborated  by  other  evidence  of 
actual  force  and  penetration,  was  held  sufficient  to  warrant  a  con- 
viction, though  there  did  not  appear  to  be  any  direct  evidence  of 
emission.  It  was  left  to  the  jury  to  determine  whether  the  crime 
had  been  completed  by  penetration  and  emission ;  and  they  were 
directed  that  tney  might  collect  the  fact  of  emission  from  the  evi- 


(p)  Rex  v.  Hill,  1781.  MS.  Gould  5c 
Buller,  Justices.  1  East,  P.  C.  c  10,  s.  3, 
p.  439,  440. 

(o)  Rex  o.  Parker,  Hil  T.  1812.  MS. 
Bavlev  J 

(r)  1  East,  P.  C.  c.  10,  s.  3,  p.  436, 437. 
Fost.  274. 

(#)  The  majority  of  the  judges  in  Hill's 
case,  ante,  note  (/>),  thought  the  question 
of  emission  was  a  fact  for  the  jury ;  and 


see  the  opinion  of  Bathurst,  J.,  ante,  p.  680. 
and  see  1  East,  P.  C.  c.  10,  s.  3,  p.  449. 

(*)  Rex  ©.  Harmwood,  Winchester  Spr. 
Ass.  1787.  1  East,  P.  C.  c.  10,  s.  3, 
p.  440.  The  indictment  was  for  an  assault 
with  intent  to  ravish;  and  the  learned 
judge  ordered  the  defendant  to  be  acquitted 
of  that  charge,  upon  the  evidence  appear- 
ing to  amount  to  proof  of  an  actual  rape. 
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c  lence,  though  the  unfortunate  girl  was  dead,  and  could  not  there- 
i  ore  give  any  further  account  of  the  transaction  than  that  which 
was  contained  in  her  deposition  before  the  magistrate.  («) 

If  something  occurs  to  create  an  alarm  to  the  party  while  he  is 
|  rerpetrating  the  offence,  it  may  be  for  the  jury  to  say  whether  he 
I  eft  the  body  re  infectd  because  of  the  alarm,  or  whether  he  left  it 
liecause  his  purpose  was  accomplished  The  prisoner  had  been 
in  the  body  of  the  woman  two  or  three  minutes;  and  then,  two 
men  coming  in  sight,  she  struggled  violently,  and  he  withdrew 
from  her  body,  but  jumped  witn  his  knees  upon  her  breast,  and 
held  her  by  the  mouth  and  throat  so  that  she  could  not  speak  or 
stir;  but  afterwards,  upon  her  seizing  an  opportunity  and  calling 
out,  the  men  came  up  and  secured  the  prisoner.  The  woman 
spoke  of  him  as  having  seen  the  men  before  he  withdrew;  the 
men  thought  he  did  not  see  them  at  that  time.  Holroyd,  J.,  left 
the  question  to  the  jury,  whether  the  prisoner  had  completed  the 
crime  before  he  withdrew,  and  withdrew  on  that  account;  and 
the  jury  found  that  he  had.  And  the  judges  held,  that  it  was  a 
question  for  the  jury,  and  rightly  left  to  them,  (v) 

Mr.  J.  Holroyd  is  reported  to  have  told  the  jury  in  the  preceding 
case,  "  the  law  requires  that  in  order  to  consummate  the  crime  of 
rape,  there  must  not  only  be  a  penetration,  but  likewise  what  is 
called  an  emission  of  semen.  But,  although  the  woman  may  not 
perceive  the  emission,  the  crime  may  nevertheless  be  complete,  as 
where  the  time  is  fully  sufficient,  and  there  is  no  interruption,  or  other 
circumstance,  to  raise  a  contrary  presumption.  Emission  in  fact 
may  be  presumed,  unless  where  the  probability  is  to  the  contrary; 
and  the  jury  may  be  left  to  say  whether  the  party  left  the  body  re 
infectd,  by  reason  of  a  disturbance,  or  because  his  purpose  was  com- 
pleted. If  a  person  in  actu  coitds  be  alarmed  by  the  sudden  appear- 
ance of  third  persons,  and  if  his  withdrawing  from  the  body  of  the 
female  be  contemporaneous  with  such  alarm,  it  is  for  the  jury  to  say, 
whether  his  withdrawing  was  in  consequence  of  the  alarm,  or  because 
he  had  completed  his  purpose  by  emission."  (w) 

But  the  recent  statute  9  Geo.  4,  c.  31,  s.  18.  reciting,  that u  upon 
trials  for  the  crimes  of  buggery  and  rape,  and  of  carnally  abusing 
girls  under  the  respective  ages  hereinbefore  mentioned,  offenders 
frequendy  escaped  by  reason  of  the  difficulty  of  the  proof  which 
has  been  required  of  the  completion  of  those  several  crimes,  for  re- 
medy thereof,"  enacts, "  that  it  shall  not  be  necessary  in  any  of  those 
cases  to  prove  the  actual  emission  of  seed  in  order  to  constitute  a 
carnal  knowledge,  but  that  the  carnal  knowledge  shall  be  deemed 
complete,  upon  proof  of  penetration  only." 

Tnere  has  been  much  discrepancy  of  opinion  whether  the  effect  of 
this  clause  be  to  alter  the  crime  of  rape,  or  merely  the  mode  of 
proving  that  crime.  In  the  earlier  cases  it  was  held  to  have  made 
no  difference  in  the  crime.  Thus,  where  a  prisoner  was  indicted 
for  a  rape,  and  it  appeared  that  he  was  caught  in  die  commission  of 
the  offence  by  a  person,  who  came  to  the  room-door  in  which  he  was, 
but  the  prosecutrix  swore  that  he  did  not  immediately  desist ;  Park, 


i 


O)  Rex    v.   Flemming    &    Windham,      MS.  Bayley,  J.  Ross.  &  By.  519. 
2  Leach,  854.  »)  Burrows'  case,  1  Lew.  2S8. 

(t>)  Bex  v.  Burrows,  Mich.  T.   1823. 
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J.  A.  J.,  said,  "  notwithstanding  the  new  statute  I  should  still  say, 
that  if  it  could  be  shewn  that  a  party  desisted  before  he  had  com- 
pleted his  purpose,  it  was  not  a  rape ;  I  cannot  conceive  in  my  own 
mind  that  the  mere  fact  of  penetration  is  sufficient  to  constitute  the 
offence ;  but  here  he  did  not  immediately  desist"  (x)  So  in  a  similar 
case  where  the  prosecutrix  proved  penetration  clearly,  but  stated 
that  she  did  not  feel  anything  come  from  the  prisoner ;  Taunton,  J., 
said,  "  In  order  to  complete  tne  offence  it  is  necessary  that  he  should 
have  had  carnal  knowledge  of  her,  and  that  all  which  constitutes 
carnal  knowledge  should  nave  happened.  Though  the  enactment 
of  the  statute  is  such  as  has  been  stated,  still  the  jury  must  be  satis- 
fied from  the  circumstances  that  emission  took  place.  It  is  not  ne- 
cessary specifically  to  prove  it,  but  the  circumstances  must  be  such 
as  infer  that  that  fact,  and  everything  else  essential  to  carnal  know- 
ledge, took  place.  The  statute  did  not  intend  to  make  less  necessary 
to  complete  the  offence  than  before,  but  merely  to  prevent  the  ne- 
cessity of  the  indecent  exposure  resulting  from  the  minute  inquiries 
which  usually  took  place.  The  jury,  therefore,  must  be  satisfied  that 
emission  occurred  before  they  can  convict"  (y)  So  also  in  a  similar 
case,  where  the  prosecutrix  proved  penetration,  and  that  her  clothes 
were  wet,  Alderson,  B.,  thus  addressed  the  jury,  "  You  must  be  satis- 
fied that  the  prisoner  penetrated  her  private  parts  with  his ;  if  you 
are  satisfied  of  that,  I  shall  submit  to  your  consideration  another 
question :  according  to  law  it  is  established,  beyond  ail  doubt,  that 
on  proof  of  penetration,  a  jury  may  infer  the  completion  of  the  of- 
fence ;  the  offence  still  consisting  of  penetration  and  emission ;  but 
doubt  has  arisen  upon  a  late  act  of  Parliament,  whether  when  no 
emission  has  taken  place,  the  offence  is  complete  by  penetration 
only.  I  have  no  doubt,  however,  that  it  is  for  you,  if  you  are  of  opi- 
nion that  there  has  been  penetration,  to  presume  emission,  unless 
the  contrary  is  proved;  and  it  lies  on  the  prisoner  to  shew  that 
emission  did  not  take  place.  If  you  are  satisfied  of  penetration,  but 
that  no  emission  did  take  place,  I  will  reserve  the  question  for  the 
judges;  but  if  you  are  convinced  of  penetration,  and  in  doubt  or 
ignorance  whether  emission  took  place,  I  am  clear  you  ought  to  find 
the  prisoner  guilty."  («) 

But  on  a  similar  indictment,  where  there  was  evidence  of  pene- 
tration, but  no  evidence  of  emission,  Hullock,  B.,  said  (in  summing 
up),  "  If  you  believe  that  the  prisoner's  parts  were  within  the  person 
of  die  prosecutrix,  although  there  might  be  no  emission,  and  al- 
though they  were  not  withdrawn  merely  because  his  lust  was  satis- 
fied, still  the  prisoner  is  equally  guilty  as  if  there  had  been  emission, 
and  he  had  been  satisfied;  for,  as  the  law  now  stands,  penetration 
is  all  that  is  necessary  to  be  proved  to  make  out  the  offence."  (a) 
And  where  on  an  indictment  for  abusing  a  child  under  the  age  of 
ten  years;  in  consequence  of  Rex  v.  Russell,  (b)  and  Coultharfs 
case,  (c)  Mr.  J.  Littledale  left  the  question  of  penetration  and  also  of 
emission  to  the  jury,  and  desired  them,  in  case  they  should  be  of 
opinion  that  penetration  had  taken  place,  but  were  uncertain  whe- 

(x)  Rex  v.  Thomas  Baldwin,  Worcester  diet,  not  guilty. 
Sum.  Ass.  1830.  (a)   Rex  v.  Jennings,  4  0.  &  P.  249, 

(y)  Rex  v.  Russell,  1  M.  &  Rob.  122.  1  Lew.  290. 
See  the  Reporter's  note  there.  (b)  Supra,  note  (y). 

(z)  Coulthart's  case,  1  Lew.  291.    Ver-  (e)  Supra,  note  (*). 
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viction  was  right  (c)  So,  where*  upon  an  indictment  for  sodomy, 
the  prosecutor  proved  circumstances  which  were  strong  to  show 
penetration,  and  distinctly  proved  emission,  but  not  during  pene- 
tration, the  prisoner  having  been  interrupted;  Gaselee,  J.,  left  it  to 
the  jury  to  say  whether  there  had  been  penetration,  stating  that, 
if  so,  the  crime  was  complete  under  the  new  act ;  and  the  jury  were 
of  opinion  that  there  had  been,  and  found  the  prisoner  guilty,  and 
sentence  was  passed,  but  in  consequence  of  Rex  v.  Jacobs,  (d)  and 
Rex  v.  RusseU,  (dd)  the  case  was  reserved  for  the  opinion  of  the 
judges,  who  held  unanimously  that  the  conviction  was  right  (e) 
So  in  a  case  of  bestiality,  where  the  prisoner  being  interrupted, 
withdrew  from  the  animal ;  Park,  J.  A.  J.,  said,  "  In  the  former 
state  of  the  law,  the  prisoner  would  have  been  entitled  to  an  ac- 
quittal, but,  as  the  law  is  now,  if  there  was  penetration,  the  capital 
offence  is  completed,  although  there  has  been  no  emission."  (f) 
Where  on  atrial  for  rape,  the  prosecutrix  admitted  that  the  prisoner 
had  penetrated  but  a  little  way,  and  that  there  was  no  emission ; 
and  it  was  objected  that  the  direct  negative  being  proved*  the  case 
failed,  and  that  the  9  Geo.  4,  c.  31,  haa  not  altered  the  character  of 
the  offence.  Patteson,  J.,  said,  "  The  judges  have  distincdy  held 
in  Cox's  case,  (g)  that  proof  of  penetration  is  sufficient,  notwith- 
standing emission  be  negatived;"  and  upon  its  being  suggested  that 
Cox's  case  was  not  argued,  and  that  doubts  as  to  the  propriety  of 
the  decision  were  said  to  be  entertained  by  two  judges,  who  were 
absent,  Patteson,  J.,  said,  "  It  is  true  that  the  case  was  not  argued, 
but  still  I  cannot  act  against  their  decision."  The  learned  judge 
afterwards  said  that  if  it  should  prove  necessary,  the  case  should  be 
further  considered.  (A)  And  lastly,  where  on  a  trial  for  a  rape  there 
was  no  doubt  that  there  was  penetration,  but  it  appeared  clear  from 
the  admissions  of  the  prosecutrix  that  the  prisoner  did  not  in  feet 
complete  his  purpose,  as  she  succeeded  in  extricating  herself  from 
him  very  soon;  and  it  was  contended  that  the  evidence  showed 
that  the  offence  was  not  completed;  the  words  of  the  indictment 
were,  did  ravish  and  carnally  know,  and  that  must  mean,  did  have 
his  will  of  her,  and  satisfy  nis  lust  while  within  her  person.  The 
object  of  the  9  Geo.  4,  c  31,  was  only  to  render  it  unnecessary  to 
prove  more  than  penetration,  on  account  of  the  woman's  possible 
inability  to  describe  what  actually  took  place.  The  counsel  for 
the  crown,  in  reply,  agreed  with  the  counsel  for  the  prisoner,  that 
the  act  was  not  intended  to  do  more  than  enable  a  jury  to  say  that 
the  offence  was  committed,  when  there  was  only  proof  of  pene- 
tration ;  but  that  it  was  not  intended  to  dispense  with  proof  of  the 

(c)  Rex  e.  Cox,  R.  &  M.  C.  C.  R.  337.  judges,  and  seems  to  hare  been  decided  it 

5C.&P.297,  E.  T.  1832,  Taunton,  J.,  the  same  time  as  Rex  v.  Cox.  G  &  G. 
andGurney,  B.t  ahgentibus.   The  case  was  (/)  Rex  v.   Cotins,  6  C.  &  P.  351, 

not  argued  before  the  judges.  Oxford  Spr.  Ass.  1834. 

(d  )  R.  &  R.  331,  pott.  (s)  Supra,  note  (c). 

(dd)  Supra,  note  (y).  (A)  Brook's  case,  2  Lew.  267,   York 

(e)  Rex  v.  Reekspear,  R.  &  M.  C.  C.  R.  Spr.  Asa.  J  837.     The  prisoner  was  ac- 

342,  Taunton,  J.,  and  Gurney,  B.f  ah$en-  quitted. 
Ubut.    The  case  was  not  argued  before  the 
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completion  of  the  offence,  when  such  proof  can  be  given,  still  less, 
to  decide  that  the  offence  shall  be  considered  to  have  been  com- 
mitted in  point  of  law,  when  the  evidence  clearly  shows  that  it 
was  not  committed  in  point  of  feet.  Tindal,  C.  J.,  "  The  9  Geo.  4, 
c.  31,  8.  18,  recites,  that  upon  trials  of  rape,  &c,  '  offenders  fre- 
quently escape  by  reason  of  the  difficulty  of  the  proof  which  has 
been  required  of  the  completion  of  those  several  crimes.9  It  was 
thought  that  the  law  was  holding  itself  up  to  contempt  by  having 
those  subtle  and  critical  subjects  discussed  before  judges  and  juries, 
and  the  statute  therefore  goes  on  to  say,  *  For  remedy  thereof,  be 
it  enacted,  that  it  shall  not  be  necessary,  in  any  of  those  cases, 
to  prove  the  actual  emission  of  seed,  in  order  to  constitute  carnal 
knowledge;  but  the  carnal  knowledge  shall  be  deemed  complete 
upon  proof  of  penetration  only.'  The  only  question,  therefore,  for 
the  jury  in  such  a  case  is,  whether  the  private  parts  of  the  man  did 
enter  into  the  person  of  the  woman.  It  is  not  necessary  to  enter 
into  any  nice  discussion  as  to  how  far  they  entered ;  however,  you 
must  be  satisfied  that  there  was  actual  penetration,  and  not  that  it 
is  the  case  of  a  person  attempting  to  commit  the  offence  and  being 
disturbed  before  he  had  actually  penetrated.  The  prosecutrix  may 
be  mistaken  as  to  the  extent  to  which  the  prisoner  had  proceeded 
in  the  commission  of  the  offence ;  if,  therefore,  you  feel  any  doubt 
whether  (and  I  can  use  no  other  words  than  the  statute ;  I  am  not 
here  to  make  the  law,  but  only  to  expound  and  declare  it),  if,  I  say, 
you  feel  any  doubt  whether  it  has  been  proved  to  your  entire  satis- 
faction that  there  has  been  penetration,  you  will  acquit  the  prisoner 
of  the  felony."  (i) 


(«)  Rep,  «.  Allen,  9  C.  &  P.  31.  I  have 
inserted  these  cases  more  at  length  in  con- 
sequence of  great  doubts  being  entertained 
among  the  bar  as  to  the  correctness  of  the 
decision  in  Rex  v.  Cox,  and  the  cases  that 
have  been  decided  on  the  authority  of  that 
case.  At  the  time  when  the  9  Geo.  4, 
e.  31,  passed,  it  is  perfectly  clear  that 
in  order  to  constitute  the  crime  of  rape 
there  must  have  been  both  penetration  and 
emission j  consequently  it  lay  upon  the 
prosecutor  either  to  give  express  evidence 
of  actual  emission,  or  to  prove  such  facts  as 
were  sufficient  to  induce  the  jury  to  infer 
that  emission  had  actually  taken  place.  In 
some  cases  the  woman  was  unable  to  prove 
emission,  either  because  she  did  not  per* 
ceive  it,  (see  ante,  p.  681,)  or  (as  was  the 
case  in  Rex  v.  Preston,  Stafford  Spr.  Ass. 
1628,  where  a  father  was  convicted  of 
ravishing  two  of  his  daughters)  because 
after  penetration  she  fainted  away.  In 
such  cases  it  was  the  course  to  leave  it  to 
the  jury  to  infer  that  emission  had  taken 
place,  as  there  was  nothing  to  show  that 
the  prisoner  had  not  fully  completed  his 
purpose;  and  acquittals  sometimes  took 
place  because  juries  were  unwilling  to  infer 
a  fact,  which  had  not  been  clearly  proved, 
especially  when  such  an  inference  subjected 
the  prisoner  to  capital  punishment.  Such 
being  the  state  of  things,  the  9  Geo.  4, 
c.  31,  passed ;  and  the  question  is  whether 
that  act  has  altered  the  crime  of  rape,  so 


that  instead  of  consisting  of  both  penetra- 
tion and  emission,  it  now  consists  of  pene- 
tration alone.  According  to  all  the  recent 
decisions  (see  Rex  v.  Great  Bentley,  10 
B.  &  C.  520.  Williams  ».  Roberts,  5 
Tyrw.  421  ;  Flight  v.  Thomas,  11  Ad.  & 
£.  688,)  this  ought  to  be  determined 
upon  the  grammatical  construction  of  the 
words  of  the  statute  alone.  In  sec.  16, 
there  is  a  separate  substantive  clause  pro- 
viding that  "  every  person  convicted  of  the 
crime  of  rape  shall  suffer  death  as  a  felon.*' 
Now  here  the  crime  is  treated  as  one 
as  clearly  settled  and  defined  as  the  crime 
of  murder,  t.  e.  as  consisting  of  both  pene- 
tration and  emission.  It  is,  however,  upon 
sec  18  that  the  question  mainly  turns. 
That  section  recites,  that  '*  upon  trials  for 
the  crimes  {inter  alia)  of  rape,  offenders" 
(that  is,  persons  guilty  of  those  crimes), 
"  frequently  escape  by  reason  of  the  difficulty 
of  the  proof  which  has  been  required  of  the 
completion  of  those  several  crimes"  (the  mis- 
chief, therefore,  was  that  persons  who  had 
committed  rapes,  consisting  both  of  pene- 
tration and  emission,  had  escaped  by  reason 
of  the  difficulty  of  proving  both  penetration 
and  emission),  "for  remedy  thereof"  (that 
is  to  remedy  the  escape  of  persons  who  had 
committed  such  rapes  consisting  of  both 
penetration  and  emission),  "  be  it  enacted 
that  it  shall  not  be  necessary  in  any  of  those 
cases  to  prove  the  actual  emission  of 
seed"  (not  that  emission  shall  be  no  part  of 
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It  appears  always  to  have  been  admitted,  that  emissio  seminis  of 
itself  makes  neither  rape  nor  sodomy ;  but  it  is  spoken  of  as  primd 
facie  evidence  of  penetration,  (j) 

As  the  absence  of  previous  consent  is  a  material  ingredient  in  the 
offence  of  rape,  it  must  be  averred  in  the  indictment ;  where  it  is 
usually  expressed  by  stating  that  the  fact  was  done  "  against  the 
will"  of  the  party,  (k)  It  is  essential  to  aver,  that  the  offender  did 
feloniously  "ravish"  the  party;  and  the  omission  of  the  word 
ravished  will  not  be  supplied  by  an  averment  that  the  offender  "  did 
carnally  know,"  &c.  (/)  It  lias  been  considered,  that  the  words 
"  did  carnally  know"  are  not  essential,  on  the  ground  that  rapere 
signifies  legally  as  much  as  carnaliter  cognoscere ;  (m)  but  they  are 
at  any  rate  appropriate  in  describing  the  nature  of  the  crime,  and 
appear  to  be  generally  used.  (»)  The  omission  of  them  would  not, 
therefore,  be  prudent  (o)  In  an  indictment  for  a  rape  the  words 
carnaliter  cognovit  were  omitted ;  on  a  case  reserved,  six  judges 
out  of  twelve  thought  it  cured  by  the  verdict,  because  those  words 
are  not  in  the  9  Geo.  4,  c.  31 ;  but  they  thought  it  bad  before 
verdict  (p)    Where  an  indictment  alleged  that  the  prisoner  in  and 


the  crime)  "but  that  the  carnal  knowledge** 
(t.  e.  both  penetration  and  emission ) "  sballbe 
deemed"  (presumed ) "  complete  upon  proof 
of  penetration  only."  Now,  it  is  to  be  ob- 
served that  there  is  no  intimation  whatever 
of  any  intention  to  alter  the  crime ;  on  the 
contrary,  the  clause  evidently  treats  the 
crime  as  continuing  the  same,  but  is  framed 
to  render  the  means  of  proving  it  more 
easy.  It  is  submitted  that  upon  the  true 
construction  of  this  clause  its  effect  is  that, 
whereas  before  the  passing  of  the  statute 
the  prosecutor  was  bound  not  only  to  prove 
penetration,  but  to  go  further  and  give 
such  evidence  as  satisfied  the  jury  that 
emission  had  actually  taken  place,  he  is 
now  only  bound  to  prove  penetration ;  on 
proof  of  which  a  presumption  arises  by 
virtue  of  the  clause  that  emission  has  also 
taken  place,  but  that  this  presumption  is 
liable  to  be  rebutted  by  shewing  that  in  fact 
emission  did  not  take  place.  In  other 
words,  ail  the  prosecutor  has  now  to  prove 
is  penetration,  and  upon  that  the  jury  ought 
to  convict  unless  it  be  proved  by  the  pri- 
soner that  he  did  not  in  fact  complete  his 
purpose.  This  is  the  view  which  seems  to 
nave  been  taken  by  Mr.  B.  Alderson  in 
Goulthart*s  case,  (eupra,  note  (z)  p.  683,) 
and  it  is  submitted  is  the  correct  construc- 
tion of  the  clause.  There  are  several 
statutory  provisions  of  a  somewhat  similar 
character,  as  the  23  Geo.  2.  c.  1 1,  s.  3,  for 
remedying  the  difficulties  attending  prose- 
cutions for  perjury,  and  the  statutes  which 
make  a  certificate  of  the  clerk  of  assise  evi- 
dence of  a  previous  conviction,  &c,  and  it  is 
evident  that  none  of  these  alter  the  offence, 
but  only  facilitate  the  proof  of  it  At  all 
events  the  clause  does  not  clearly  alter  the 
crime,  and  it  is  against  all  the  authorities  to 
hold  that  a  felony  can  be  created  by  any 
bat  express  and  clear  words.  In  Searle  v. 
Williams,  Hob,  293,  it  is  laid  down  that 
"  felonies  and  capital  crimes  shall  never 


be  made  by  doubtful  and  ambiguous  words." 
And  in  Courteen's  case,  Hob.  270,  it  was 
"  resolved  clearly  that  no  statute  could  be 
extended  to  life  by  doubtful  and  ambiguous 
words :"  and  see  1  Hawk.  P.  C.  c.  40,  s.  3. 
In  Rex  v.Cale,R.&M.C.C.R.  11,  it  was 
held  by  a  majority  of  the  judges  that  the  3 
Geo.  4,  c.  24,  s,  3,  which  provided  that  the 
receiving  stolen  goods  should  be  "  deemed 
and  construed  to  be  felony,0  did  not  create 
a  felony,  and  although  that  case  be  overruled 
by  Rex  v.  Solomons,  R.  &  M.  C.  C.  R. 
292,  still  it  is  a  strong  authority  to  shew 
how  clear  and  distinct  the  words  which 
create  a  new  felony  are  required  to  be, 
even  where  the  words  be  such  as  to  leave 
no  doubt  that  it  'was  intended  to  create 
such  felony.  It  may  be  added,  that  the 
decision  in  Rex  v.  Cox  gives  a  great 
facility  to  convict  the  innocent  in  those 
cases,  which  not  unfrequentlv  occur,  where 
the  parties  being  accidentally  discovered 
in  coitut  the  woman  makes  a  false  charge  in 
order  to  save  her  character.  C.  S.  G. 

O)  I  Hale,  628.  1  Hawk.  P.  C.  c.  4, 
s.  2.  3  Inst.  60.  But  qu.  how  far  it  can 
betaken  as  evidence  of  penetration. 

(A)  Cro.  Circ.  Comp.  427.  2  8tark. 
Crim.  Plead.  409.  3  Chit.  Crim.  Law, 
815. 

(0  1  Hale,  628,  632.  Br.  Indict  pL  7, 
citing  9  Ed.  4,  c  6. 

(m)  2   Inst.    180.   and    see  2  Hawk. 
P.  C.  c.  25,  s.  56.    Staundf  81.    Co.  Lit. 
137. 

(n)  See  the  precedents  referred  to,  ante, 
note  (*). 

(o)  1  East,  P.  C.  c  10,s.  10,  p.  448.  2 
Stark.  Crim.  Plead.  409,  note  (p).  3  Chit. 
Crim.  Law,  812.  It  is  laid  down,  generally, 
in  some  of  the  books,  that  the  indictment 
must  be  rapuit  et  carnaliter  cognovit,  1  Hale, 
628,632. 

(0)  Rex  v.  Warren,  M.  T.  1832.  MSS 
Bay  ley  ,B.   3  Burn.  J.,  D.  &  W.  725.  See 
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upon  E.  F.  "  violently  and  feloniously  did  make  (omitting  "  ant 
assault"),  and  her  the  said  £.  F.,  then  and  there  and  against  her 
will,  violently  and  feloniously  did  ravish  and  carnally  know  ;*  upon 
a  case  reserved  after  a  verdict  of  guilty,  ten  of  the  judges  were  ol* 
opinion  that  the  judgment  ought  not  to  be  arrested,  because  of  the 
omission  of  the  words  "  an  assault"  (q)  The  indictment  usually 
concludes  "against  the  form  of  the  statute;"  but  as  the  offence 
was  anciently,  as  has  been  shewn,  (r)  a  capital  felony,  such  a  con- 
clusion has  been  thought  to  be  unnecessary.  («)  Tue  indictment 
must  conclude,  as  in  other  cases,  "against  the  peace,  &&:"  but 
where  the  conclusion  was  against  the  peace  of  our  said  late  lord  the 
King,  the  offence  being  in  the  time  of  the  present  King,  and  no 
other  King  had  been  mentioned,  it  was  held  not  to  be  objection- 
able. The  indictment  was  for  a  rape,  stated  to  have  been  com- 
mitted on  the  9th  March,  1  Geo.  4,  and  concluded  "  against  the 
peace  of  our  said  late  lord  the  King:"  and,  upon  a  case  reserved, 
the  Judges  were  unanimous  that  "late"  might  be  rejected:  and 
Holroyd,  J.,  thought  that  if  it  stood,  it  was  not  inapplicable  to  the 
existing  King,  and  the  prisoner  was  executed,  (t) 

The  indictment  against  aiders  and  abettors  may  lay  the  fact  to  Indictment 
have  been  done  bvall,  or  may  charge  it  as  having  been  done  bv  ^rainst  aiders 
one  and  abetted  J  the  Sit  WThere,  upon  Z  appeal  against  -*"" 
severaTpersons  for  ravishing  the  appellant's  wife,  an  objection  was 
taken  that  only  one  should  have  been  charged  as  ravishing,  and 
the  others  as  accessories;  or  that  there  should  have  been  several 
appeals,  as  the  ravishing  by  one  would  not  be  the  ravishing  of  the 
others:  it  was  answered  that  if  two  come  to  ravish,  and  one  by 
comfort  of  the  other  does  the  act,  both  are  principals,  and  the  case 
proceeded,  (u)  And,  in  a  modern  case,  the  form  of  the  indict- 
ment, in  a  charge  of  this  kind,  came  under  the  consideration  of 
the  Judges.  The  indictment  was  against  three  persons  for  a  rape, 
charging  them  all  as  principals  in  the  first  degree,  that  they  ravished 
and  carnally  knew  trie  woman ;  and  the  prisoners  were  all  found 
guilty.  The  Judge  who  tried  them  (at  Chester)  doubted  whether 
the  charge  could  be  supported ;  and,  at  his  desire,  the  case  was 
mentioned  by  Heath,  J.,  to  the  other  Judges,  and  all  who  were 
present  agreed  that  the  charge  was  valid,  though  the  form  was  not 
to  be  recommended:  but  they  gave  no  regular  opinion,  because 
the  case  was  not  regularly  before  them,  (t?) 

An  indictment  in  the  first  count  charged  Folkes  with  committing 
a  rape,  and  Ludds  with  being  present,  aiding  and  assisting;  the 
second  count  charged  Ludds  as  principal  in  the  first  degree,  and 
Folkes  as  aiding  and  assisting;  the  third  count  charged  an  ill- 
disposed  person,  to  the  jurors  unknown,  as  principal  in  the  first 


7  Geo.  4,  c  64,  s.  21,  which  makes  the 
indictment  sufficient  after  verdict,  "  if  it 
describe  the  offence  in  the  words  of  the  sta- 
tute," M  where  the  offence  charred  has  been 
created  by  any  statute,  or  subjected  to  a 
mater  degree  of  punishment,  or  excluded 
from  the  benefit  of  clergy,  by  any  statute." 

(9)  Reg.  v.  Allen,  9  C.  &  P.  621. 

(r)  Ante,  p.  675. 

(«)  1  East,  P.  C.  c.  10,  s.  10,  p.  448  ; 
but   see  2   Stark.    Grim.    Plead.    409, 


note  (a). 

(e)  Rex  v.  Scott,  East.  T.  1820.  MS. 
Bayley,  J.  Run.  &  Ry.  415. 

(*)  Rex  v.  Vide  and  others,  Fits.  Co- 
rone,  pi.  86.  Ante,  30,  676. 

O)  Rex  r.  Burgess,  TV.  T.  1813,  Lord 
Ellenborough,  C.  J.,  Mansfield,  C.  J.,  and 
Grose,  J.,  were  absent.  The  case  is  men- 
tioned as  haying  occurred  at  the  Chester 
Sp.  Ass.  1813,  in  5  Erans'  CoL  Stat  CI.  & 
p.  399.  note  (12). 
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degree,  and  Folkes  and  Ludds  as  aiding  and  assisting;  and  the 
fourth  count  charged  a  certain  other  evil  disposed  person  as  prin- 
cipal, and  Folkes  and  Ludds  as  aiders.  Previous  to  pleading,  the 
Court  was  urged  to  quash  the  indictment  on  the  ground  mat  it 
•was  bad  for  misjoinder  of  two  offences  of  a  different  nature,  and 
not  liable  to  the  same  punishment,  and  that  for  aiding  and  abetting 
no  provision  was  made  by  the  9  Geo.  4,  c.  31.  It  was  also  alleged 
that  the  indictment  contained  different  transactions,  and  that  the 
prosecutrix  was  bound  to  make  an  election.  The  Court  overruled 
both  objections.  Ludds  was  acquitted,  and  a  general  verdict  of 
guilty  was  found  against  Folkes.  It  appeared  that  the  prisoner, 
together  with  three  other  men,  committed  at  the  same  time  and 
place9  the  one  after  the  other,  successively,  rapes  upon  the  body  of 
the  prosecutrix,  the  others  aiding  and  abetting  in  turn;  and  the 
evidence,  if  believed,  was  sufficient  to  sustain  the  first  count,  as  far 
as  it  charged  Folkes  as  principal,  as  the  other  counts  which  chained 
him  as  aiding  and  assisting :  and,  upon  a  case  reserved,  the  Judges 
held  that  the  conviction  was  good  on  the  first  count  (w)  Where 
the  first  count  charged  Gray  as  principal  in  the  first  degree,  and 
Wise  as  present,  aiding  and  assisting:  and  the  second  count  charged 
Wise  as  principal  in  the  first  degree,  and  Gray  as  present,  aiding 
and  assisting;  it  was  moved  to  quash  the  indictment,  on  the  ground 
of  misjoinder,  as  the  judgment  might  be  different,  and  it  was  said 
that  this  objection  did  not  ultimately  become  material  in  the  pre- 
ceding case,  as  one  prisoner  alone  was  convicted ;  but  per  Cole- 
ridge, J.  "The  9  Geo.  4,  c  31,  s.  16,  awards  the  punishment  of 
death  to  *  every  person  convicted  of  the  crime  of  rape.'  Now,  I  take 
it,  that  a  principal  in  the  second  degree  falls  clearly  within  that 
provision :  and  that,  therefore,  the  objection  that  the  judgment  might 
be  different  entirely  fails."  (x) 

It  is  clear  that  the  party  ravished  is  a  competent  witness :  and 
indeed,  she  is  so  much  considered  as  a  witness  of  necessity,  that 
where  a  husband  has  been  charged  with  having  assisted  another 
man  in  ravishing  his  own  wife,  the  wife  has  been  admitted  as  a 
witness  against  her  husband,  (y) 

But  though  the  party  ravished  is  a  competent  witness,  the  cre- 
dibility is to  be  dibility  of  her  testimony  must  be  left  to  the  jury,  upon  the  cir- 
uTOn°thecon^   cumstances  of  fact  which  concur  with  that  testimony.      Thus,  if 
curringdr.       she  be  of  good  fame;  if  she  presently  discovered  the  offence,  and 
cumstances.       made  search  for  the  offender;  if  she  shewed  circumstances  and 
signs  of  the  injury,  whereof  many  are  of  that  nature  that  women 
only  are  proper  examiners;  if  the  place  where  the  fact  was  done 
were  remote  from  inhabitants  or  passengers ;  if  the  party  accused 
fled  for  it;  these,  and  the  like,  are  concurring  circumstances,  which 


The  party 
ravished  is  a 
competent 
witness. 


But  her  cre- 


(v)  Rex  v.  Folkes,  R.  &  M.  C.  C.  R. 
354.  There  is  an  inaccuracy  in  the  state- 
ment of  this  case :  it  treats  the  charge 
against  the  principal  in  the  first  degree  as 
one  count,  and  the  charge  against  the  prin- 
cipal in  the  second  degree  as  another  count ; 
but  that  is  not  so,  as  both  charges  only  con- 
stitute one  count,  as  is  plain  from  the 
indictments  in  murder,  in  which  the  conclu- 
sion, '*  and  so  the  jurors,  &c.,  say,  that  A., 
B.,  and  C.  murdered,"  always  follows  the 


allegation  that  B.  and  C.  were  present,  aid- 
ing and  assisting.  C.  S.  6. 

(s)  Rex  v.  Gray,  7  P.  &  C.  164.  See 
also  Rex  v.  Parry,  7  C.  fit  P.  836,  where  an 
indictment  against  five,  charged  each  as 
principal  in  one  count,  and  the  others  as 
aiders  and  abettors. 

(y)  Rex  v.  Lord  Castlehaven,  1  St.  Tri. 
387.  1  Hale,  629.  Hutt.  lid  1  Str.  633. 
Ante,  p.  676. 


CHAP.  V.  $  1.] 


Of  Rape. 


689 


give  greater  probability  to  her  evidence,  (z)  But  if,  on  the  other 
hand,  the  witness  be  of  evil  fame,  and  stand  unsupported  by  others ; 
if,  without  being  under  control,  or  the  influence  of  fear,  she  con- 
cealed the  injury  for  any  considerable  time  after  she  had  the  oppor- 
tunity of  complaining;  if  the  place  where  the  fact  is  alleged  to 
have  been  committed,  was  near  to  persons  by  whom  she  might 
probably  have  been  heard,  and  yet  she  made  no  outcry ;  if  she  has 
given  wrong  descriptions  of  the  place ;  these,  and  the  like  circum- 
funces,  aff£d  .  strfg,  though  nSt  conclusive;  presumption  that  her 
testimony  is  feigned,  (a) 

It  is  the  usual  course,  in  cases  of  rape,  to  ask  the  prosecutrix  Where  the  pro- 
whether  she  made  any  complaint,  and,  u  so,  to  whom ;  and  if  she  8ec?^jL  !?®x' 
mentions  a  person  to  whom  sne  made  complaint,  to  call  such  person  f^0f  her 
to  prove  that  fact ;  but  it  has  been  the  invariable  practice  not  to  making  a  com. 
permit  either  the  prosecutrix,  or  the  person  so  called,  to  state  the  P1*"1* u/*?"h 

Particulars  of  the  complaint,  during  the  examination  in  chief  (b)  p^^cnta*  °* 
Jpon  this  practice,  in  a  case  where  a  witness  was  proceeding  to  state  such  complaint 
the  particulars  of  the  complaint,  when  the  prisoner's  counsel  in-  ■*•  not- 
terposed,   Mr.    B.   Parke    observed,     "  The  sense   of  the  thing 
certainly  is,  that  the  jury  should,  in  the  first  instance,  know  the 
nature  of  die  complaint,  made  by  the  prosecutrix,  and  all  that  she 
then  said.     But  for  reasons,  which  I  could  never  understand,  the 
usage  has  obtained  that  the  prosecutrix's  counsel  should  only  inquire, 
generally,  whether  a  complaint  was  made  by  the  prosecutrix  of  the 
prisoner  s  conduct  towards  her,  leaving  the  counsel  of  the  latter  to 
bring  before  the  jury  the  particulars  of  that  complaint,  by  cross- 
examination."    And  the  witness  was,  accordingly,  only  permitted  to 
prove  generally  that  the  prosecutrix  complained  to  her  of  the  ill- 
treatment  she  had  experienced  from  the  prisoner,  (c) 

And  where  the  party  ravished  has  died  before  the  trial,  it  is  not  Where  the 
competent  to  prove  the  particulars  of  a  complaint  made  by  her  soon  P"^*1?**1*1 
after  the  offence  was  committed,  with  a  view  of  showing  who  the  licuu«  of*  her 
parties  were  who  committed  it.      Upon  a  trial  for  rape,  after  the  complaint  are 
death  of  the  prosecutrix,  it  appeared  that  as  soon  as  she  returned  not  wk»i*»We. 
home  on  the  morning,  on  which  it  was  alleged  that  the  offence  was 
committed,  she  made  a  complaint  of  what  had  happened  to  her,  it 
was  proposed,  on  the  part  of  the  prosecution,  to  ask  the  terms  of  the 
complaint.     Rolfe,  B. :  "  There  is  a  wide  difference  between  re- 
ceiving such  statements,  as  confirmatory  of  a  prosecutrix's  credibility 


(z)  4  Blac.  Com.  213.  1  East,  P.  C.  c. 
10,8.  7,  p.  445. 

(a)  4  Blac.  Com.  213,  214.  1  East,  P. 
C.  c.  10,8.  7,  p.  445,446. 

(6)  Rex  v.  Clarke,  2  Stark.  N.  P.  C. 
241.  3  Stark.  Eyid.  951. 

(c)  Reg.  t>.  Walker,  2  M.  &  Rob.  212. 
It  should  seem  that  the  grounds,  upon  which 
the  making  the  complaint  may  be  proved, 
but  not  the  particulars  of  it,  are,  that  the 
making  the  complaint  is  a  fact,  but  the  par- 
ticulars  of  it  are  mere  statements  neither  made 
on  oath  nor  in  the  presence  of  the  prisoner. 
In  Rex  v.  Wink,  6  C.  6t  P.  397,  Patteson, 
J. ,  held,  that  a  party,  who  had  been  robbed, 
might  be  asked  if  he  named  any  person  as 
the  person  who  had  robbed  him  to  a  consta- 
ble, but  that  he  ought  not  to  be  asked  what 

VOL.  L  Y   Y 


name  he  mentioned.  This  seems  at  variance 
with  Reg.  o.  Walker,  because  there  it  ap- 
pears that  the  witness  was  allowed  to  prove 
a  complaint  of  the  conduct  of  the  prisoner  .• 
now,  that  is  proving  one  particular,  and 
perhaps  the  most  important  particular  of  the 
whole.  The  practice,  certainly,  has  been 
merely  to  ask  whether  a  complaint  was 
made,  and  only  to  permit  the  witness  to 
answer  "  yes,"  or  "  no."  The  ground 
upon  which  the  prisoner's  counsel  is  entitled 
to  ask  what  the  particulars  of  the  complaint 
were,  is,  that  he  has  a  right  to  inquire  into 
any  statement  made  by  the  prosecutrix,  re- 
lative to  the  transaction,  if  ne  think  fit,  in 
order  to  ascertain  whether  she  has,  at  all 
times,  told  the  same  story.  C.  S.  G. 


690  Of  Rape.  [book  hi. 

in  a  charge  of  rape,  on  which  she  is  examined  as  a  witness,  and  in 
a  case  like  the  present,  where  the  complaint  is  to  be  received  as  inde- 
pendent evidence.  I  entertain  very  great  doubts,  indeed,  as  to  the 
admissibility  of  such  evidence."  The  evidence  was  not  given :  and, 
in  summing  up,  the  learned  Baron  said,  "  I  had  a  strong  feeling  that 
it  was  not  competent  to  the  prosecutor  to  extract,  in  detail,  the 
complaint  made  by  the  deceased  on  her  return  home.  In  ordinary 
cases  of  rape,  where  a  witness  describes  the  outrage  in  the  witness- 
box,  evidence  of  her  complaint,  soon  after  the  occurrence  of  the 
outrage,  is  properly  admissible,  to  show  her  credit,  and  the  accuracy 
of  her  recollection.  Here,  however,  the  object  is  to  give  in  evidence 
the  particulars  of  the  complaint,  as  independent  evidence,  with  a 
view  of  showing  who  were  the  persons  who  committed  the  offence. 
All  that  could  safely  be  received  was,  1  think,  her  complaint  that  a 
dreadful  outrage  had  been  perpetrated  upon  her."  (d) 
Where  the  So  where  the  prosecutrix  is  absent,  it  is  not  competent  to  prove 

prosecutrix  is  that  she  made  a  complaint  soon  after  the  occurrence  ;  for  such  evi- 
denceof a  com-  ^ence  *s  merely  confirmatory  of  the  story  of  the  prosecutrix,  and  no 
plaint  made  by  part  of  the  res  gestce.  Upon  an  indictment  for  rape,  where  the  pro- 
ber is  not  ad-  secutrix  did  not  appear,  on  the  part  of  the  prosecution  it  was  pro- 
mMi    e'  posed  to  ask  a  witness  whether  the  prosecutrix  did  not  complain  to 

her  the  next  day :    it  was  objected  tnat  the  evidence  of  recent  com- 
plaint is  received  to  confirm  the  evidence  of  the  prosecutrix,  but  as 
she  was  away,  her  evidence  was  not  before  the  jury  to  be  confirmed. 
Parke,  B.  ;  "  In  Brazier's  case,  (e)  the  child  who  was  attempted  to 
be  ravished  was  only  five  years  old,  and  incapable  of  taking  an  oath, 
and  it  was  there  held,  that  the  complaints  she  made  to  her  mother 
and  another  woman,  on  her  coming  home,  were  receivable  in  evi- 
dence, as  she  herself  was  not  heard  on  oath.     What  a  man  says  as 
complaint  to  his  surgeon  is  evidence."     "  I  think  the  safest  course  will 
be  to  reject  the  evidence,  as  it  is  not  part  of  the  res  geslce,  but  merely 
confirmatory  evidence.     At  the  time  of  Brazier's  case,  it  seems  to 
have  been  considered,  that,  as  the  child  was  incompetent  to  take  an 
oath,  what  she  said  was  receivable  in  evidence.     The  law  was  not  so 
well  settled  then  as  it  is  now."  (/) 
A*  to  impeach-       The  character  of  the  prosecutrix,  as  to  general  chastity,  raav  be 
racte*!-  of°the     impeached  by  general  evidence,  (g)  as  by  snowing  her  general  light 
prosecutrix.       character,  and  giving  general  evidence  of  her  being  a  street  walker. 
But,  in  a  case  where  a  question  was  put  to  a  prosecutrix,  "  Whether 
she  had  not  before  had  connection  with  other  persons ;  and  whe- 
ther she  had  not  before  had  connection  with  a  particular  person  who 
was  named ;"  an  objection  taken  to  this  question  by  the  counsel  for 
the  prosecution  was  allowed  by  the  learned  judge  ;  who  also  allowed 
an  objection,  made  by  the  counsel  for  the  prosecution,  to  the  admis- 
sibility of  evidence  to  prove  that  the  girl  had  been  caught  in  bed, 
about  a  year  before  this  charge  was  preferred,  with  a  young  man  who 
was  tendered  by  the  prisoner's  counsel  to  prove  that  he  had  had  con- 
nection with  her  :  and  the  question  as  to  the  admissibility  of  such 
evidence  being  reserved,  eight  judges,  who  were  present  at  the  dis- 
cussion, held  that  both  the  objections  were  properly  allowed.  (A) 

(d)  Rext>.  Me*son,9  C.  &  P.  420.  See  (g)  Rex  v.  Clarke,  2  Stark.  N.  P.  C. 
1  Ph.Ev.  204,  8  Ed.                                         241.     3  Stark.  Evid.  951. 

(e)  1  East,  P.  C.  443.  See  pott,  p.  695.  (A)  Rex  p.  Hodgson,  December,  1811, 
(/)  Reg.  v.  Guttridge,  9  C.  &  P.  47 1.         Russ.  &  Ry.  21 L 
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But  it  has  since  been  holden,  that  a  prosecutrix  may  be  asked  a  prosecu- 
questions  as  to  particular  criminal  on  discreditable    acts.      As, tri*  "»y  be 

*r  \~et  .    r   ii  *       ■■        i      +t-   i  ».  i  ±  asked  as  to  par- 

"  Were  you  not  walking  in  the  High-street  with  a  common  pros-  fa^u  criminal 

titute  ?"(A)     So,  also,  whether  the  prisoner  had  not  previously  had  acts,&c. 

connection  with  her,  by  her  own  consent  ?  (»)     So  in   an  action 

for  seduction  of  the  plaintiffs  daughter,  she  may  be  cross-examined 

as  to  particular  acts  of  intercourse  with  other  men,  and,  if  she  deny 

them,  then  such  persons  may  be  called  to  contradict  her,  and  may  be 

asked  as  to  the  fact  and  the  time  and  place  of  its  occurrence.  (J) 

The  application  of  these  and  other  rules  upon  this  difficult  subject  Gtf**  caution 
should  always  be  made  with  due  regard  to  tne  cautious  observations  J^e  triafof  °a 
of  a  great  and  experienced  judge.  Lord  Hale  says,  "  It  is  true,  that  this  offence, 
rape  is  a  most  detestable  crime,  and  therefore  ought  severely  and 
impartially  to  be  punished  with  death  ;  but  it  must  be  remembered, 
that  it  is  an  accusation  easily  to  be  made  and  hard  to  be  proved,  and 
harder  to  be  defended  by  the  party  accused,  though  never  so  inno- 
cent* (k)  He  then  mentions  two  remarkable  cases  of  malicious 
prosecution  for  this  crime,  that  had  come  within  his  own  knowledge  ; 
and  concludes,  "  I  mention  these  instances,  that  we  may  be  the 
more  cautious  upon  trials  of  offences  of  this  nature,  wherein  the 
court  and  jury  may,  with  so  much  ease,  be  imposed  upon  without 
great  care  and  vigilance  :  the  heinousness  of  the  offence  many  times 
transporting  the  judge  and  jury  with  so  much  indignation,  that  they 
are  over  hastily  carried  to  the  conviction  of  the  person  accused 
thereof,  by  the  confident  testimony,  sometimes,  of  malicious  and  false 
witnesses."  (/) 

It  has  already  been  shown  that  this  offence  is  now  punishable  by  Punishment, 
transportation  for  life.  (II)  By  the  9  Geo.  4,  c.  31,  s.  31,  "  Every  Accessories. 
accessory  before  the  fact  to  any  felony  punishable  under  this  act,  for 
whom  no  punishment  has  been  hereinbefore  provided,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 
any  term  not  exceeding  fourteen  years,  nor  less  than  seven  years,  or 
to  be  imprisoned  with,  or  without  hard  labour,  in  the  common  gaol, 
or  house  of  correction,  for  any  term  not  exceeding  three  years  ;  and 
every  accessory  after  the  fact  to  any  felony  punishable  under  this  act, 
(except  murder,)  shall  be  liable  to  be  imprisoned,  with  or  without 
hard  labour,  in  the  common  gaol  or  house  of  correction,  for  any  term 
not  exceeding  two  years."  ^m) 

Upon  an  indictment  for  a  rape,  a  prisoner  may  be  convicted  under  Conviction  of 
the  1  Vict  c.  85,  s.  11.  of  an  assault  and  may  be  imprisoned  for  assault  under 
three  years,  and  by  sec.  8,  kept  to  hard  labour  in  the  common  gaol  g  ^  c"     ' 
or  house  of  correction,  and  in  solitary  confinement,  not  exceeding 


(A)  Rex  v.  Barker,  3  C.  &  P.  589,  (/)  1  Hale,  636. 

Park,  J.  A.  J.  &  Parke,  J.  J.  (U)  Ante, p.  675. 

(i)    Rex  v.  Martin,  6  C.  &  P.    562,  (m)  As  rape  is  now  no  longer  punishable 

Williams,  J.,  saying  he  never  could  under.  under  the  5  Geo.  4.  c.  3K  it  may  be  ctoubt- 

stand  Rex  v.  Hodgson.     And  the  prisoner  ful  whether  accessories  to  that  crime  are 

may  show  that  she  has  been  previously  con-  punishable    under   this    section.    If  they 

nected  with  him.      Rex  v.  Aspinall,  cor,  are  not  punishable  under  this  section  they 

Hullock,  B.,  York  Spr.  Ass.  1827.  3  Stark.  would  seem  to  be  punishable  under  the  7  & 

Evid.  952.  8  Geo.  4,  c.   28,  ss.  8  ft  9,  and  1  Vict. 


(j)  Vcrry  v.  Watkins,  7C.  Ac   P.  308.  c.  iJU,  s.  5,  as  lor  a  felony  for  which  no 

See  also  Andrews  v.  Askey,  8  C.  &  P.  7,  punishment  is  expressly  "provided:  see  note 

Tindal,  C.J.  (6),  p.  106.  C.  S.  G. 

(A)  1  Hale,  635. 
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Not  triable  at 
sessions. 


Of  an  assault 
with  intent  to 
ravish. 


one  month  at  a  time,  and  not  exceeding  three  months  in  any  one 
year,  as  to  the  Court  shall  seem  meet  (n) 

Where  an  indictment  for  rape  charges  one  as  principal  in  the  first 
degree,  and  others  as  present,  aiding  and  assisting,  they  may  all  be, 
convicted  of  an  assault  under  this  section,  if  the  rape  oe  not 
proved,  (o)  Where  it  turns  out  upon  an  indictment  for  rape,  that 
the  woman  was  induced  by  fraud  to  consent,  supposing  the  prisoner 
to  be  her  husband,  the  prisoner  may  be  convictea  of  an  assault  under 
this  section :  for  if  resistance  be  prevented  by  fraud  that  is  suffi- 
cient (p)  So  a  boy  under  fourteen,  indicted  for  a  rape,  may  be 
convicted  of  an  assault  under  this  section,  (q) 

It  may  be  as  well  to  observe,  that  by  the  4  &  5  Vict  c.  56,  &  6, 
the  crime  of  rape  shall  not  "  be  tried,  or  triable,  before  any  justices 
of  the  peace,  at  any  general  or  quarter  sessions  of  the  peace." 

Where  there  is  no  reason  to  expect  that  the  facts  and  circum- 
stances of  the  case,  when  given  in  evidence,  will  establish  that  the 
crime  of  rape  has  been  completed,  the  proper  course  will  be,  to  prefer 
an  indictment  at  common  law,  for  an  assault  with  intent  to  ravish ; 
which  offence,  though  only  a  misdemeanor,  yet  is  one  of  a  veiy 
aggravated  nature,  and  has,  in  many  instances,  been  visited  with 
exemplary  punishment  (r)  But  this  proceeding  should  not  be 
adopted  where  there  is  any  probability  that  the  higher  offence  will 
be  proved  :  as  where,  upon  an  indictment  for  an  assault  with  intent 
to  commit  a  rape,  the  prosecutrix  proved  a  rape  actually  committed, 
a  learned  judge  directed  an  acquittal,  on  the  ground  that  the  misde- 
meanor was  merged  in  the  felony,  (s) 

In  order  to  convict  of  such  an  assault  the  jury  must  be  satisfied 
that  the  prisoner  intended,  to  gratify  his  passions,  on  the  person  of 
the  prosecutrix,  at  all  events,  agid  notwithstanding  any  resistance  on 
her  part  Upon  an  indictmentlor  an  assault,  with  intent  to  commit 
a  rape,  Patteson,  J.,  in  summing  up,  said,  "  In  order  to  find  the  pri- 
soner guilty  of  an  assault,  with  intent  to  commit  a  rape,  you  must  be 
satisfied  that  the  prisoner,  when  he  laid  hold  of  the  prosecutrix,  not 
only  desired  to  gratify  his  passions  upon  her  person,  but  that  he 
intended  to  do  so  at  all  events,  and  notwithstanding  any  resistance 
on  her  part"  (t) 

It  was  held  by  the  same  very  learned  judge,  in  the  same  case,  that 
evidence  that  the  prisoner,  on  a  prior  occasion,  had  taken  liberties 
with  the  prosecutrix  was  not  admissible,  to  show  the  prisoner's 
intent,  (u). 

Under  a  count  for  an  assault,  with  intent  to  commit  a  rape,  a 


(»)  See  the  sections  and  cases  on  them, 
pott,  tit.  "  Aggravated  Assaults.* 

(o)  Reg.  v.  Finchardand  others,  Stafford 
8pr.  Ass.  1840,  Gurney,  B.  MA.  C.S.  G. 

(p)  Reg.  v.  Williams,  8  C.  &  P.  286, 
Alderson,  B.  Reg.  v.  Saunders,  8  C.  &  P. 
265,  Gurney,  B. 

(q)  Reg.  o.  Brimilow,  2  Moo.  C.  C.  R. 
122.  S.  C.  9  C.  &  P.  S66. 

(r)  To  the  extent  of  fine,  imprisonment, 
and  pillory,  and  finding  sureties  for  good 
behaviour  for  life,  1  East,  P.  O.  c.  10,  s.  4, 
p.  441.  The  punishment  of  the  pillory 
could  not  now  be  imposed  for  such  offence, 
in  consequence  of  the  56  Geo.  3,  c.  138 ; 


and  with  respect  to  sureties  for  good  beha- 
viour for  life,  it  is  observed,  that  such  part 
of  the  sentence  is  not  consonant  to  the 
practice  of  our  present  constitution  m  the 
apportionment  of  discretionary  punishment ; 
as  tending  to  imprisonment  for  life,  East, 
P.  C.  ibid. 

(«)  Rex  v.  Harmwood,  cor.  Bnller,  J., 
Winchester  Spr.  Asa,  1787, 1  East,  P.  C. 
c.  8,  s.  5,  p.  41 1,  and  c.  16,  s.  3,  p.  440. 
Ante,  p.  681. 

(0  Rex  v.  Lloyd,  7  C.  &  P.  318,  Patte- 
son, J. 

(«)  Ibid. 
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Srisoner  may  be  convicted  of  a  common  assault  (v)  But  on  an  in- 
ictment,  containing  a  count  for  an  assault  with  intent  to  com- 
mit a  rape,  and  a  count  for  a  common  assault,  if  the  prisoner  be 
acquittea  on  the  count  for  an  assault  with  intent  to  commit  a.  rape, 
on  the  ground  that  the  prosecutrix  consented,  he  cannot  be  convicted 
on  the  count  for  a  common  assault ;  for  to  support  that  count  such 
an  assault  must  be  proved  as  could  not  be  justified  if  an  action  were 
brought  for  it,  and  leave  and  license  pleaded,  (w) 

By  the  9  Geo.  4,  a  31,  s.  25,  in  case  of  assault  with  intent  to  Punishment 
commit  a  rape,  "  the  Court  may  sentence  the  offender  to  be  impri-  jJi^J^^JJ* 
soiled,  with  or  without  hard  labour,  in  the  common  gaol  or  house  of  mit  a  rape. 
correction,  for  any  term  not  exceeding  two  years,  and  may  also  (if  it 
shall  so  think  fit,)  fine  the  offender,  and  require  him  to  find  sureties 
for  keeping  the  peace." 

Assaults  by  taking  indecent  liberties  with  females,  though  without 
actual  force  or  violence,  will  be  mentioned  in  a  subsequent  chapter,  (x) 


sect,  n. 

Of  the  unlawful  Carnal  Knowledge  of  Female  Children. 

In  rape,  as  we  have  seen,  the  carnal  knowledge  must  be  against  The  carnal 
the  will  of  the  party ;  but,  by  the  18th  Eliz.  c.  7,  carnal  knowledge  knowledge  of 
of  any  woman  child  under  the  age  of  ten  years,  was  made  felony  ^'Jjj^JjJjf 
without  benefit  of  clergy ;  and  tnis  without  any  reference  to  the  was  felony  by 
consent  or  non-consent  of  the  child,  which  was  therefore  consi-  18  Eliz.  c  7, 
dered  as  immaterial.  *>"  re^eaXed' 

It  appears  at  one  time  to  have  been  thought,  that  the  carnal  know-  The  carnal 
ledge  of  a  child  above  the  age  of  ten  and  under  twelve  years  was  knowledge  of 
rape,  though  she  consented  :  twelve  years  being  the  age  of  consent  J^1^    &*T 
in  a  female,  and  the  statute  Westm.  1,  c.  13,  which  enacted,  "  that  twelve  years 
none  do  ravish  any  maiden  within  age,  neither  by  her  own  consent  old  was  a  mis- 
nor  without,"  being  admitted  to  refer,  by  the  words  "  within  age,"  ^^we^tm. 
to  the  age  of  twelve  years,  (y)     It  was,  however,  afterwards  well  i,  c*.  13. 
established,  that  if  the  child  was  above  ten  years  old  it  was  not  a  rape, 
unless  it  was  against  her  consent  (z)      But  children  above  that 
age,  and  under  twelve,  were  within  the  protection  of  the  statute  of 
Westm.  1,  c.  13,  the  law  with  respect  to  the  carnal  knowledge  of 
$uch  children  not  having  been  altered  by  either  of  the  subsequent 
statutes  of  Westm.   2,  c.   34,   or   18   Eliz.   c   7.      The   statute 
Westm.  1,  c.   13,  made   the  deflowering  a  child  above  ten  years 
old,  and  under  twelve,  though   with  her  own  consent,  a  misde- 
meanor punishable  by  two  years'  imprisonment,  and  fine   at  the 
King's  pleasure,  (b) 

These  statutes  have  been  repealed  by  the  9  Geo.  4,  c.  31;  the  17th  9  Geo.  4, 
section  of  that  act  substitutes  the  following  provisions,  and  enacts,  c*  31,s* 17# 

(«)  Per  HnUock,B.,  1  Lewin,  16.  (z)  Sam.  112.    4  Blac.  Com.  212.     1 

(w)  Reg.  v.  Meredith,  8  C.  &  P.  589,  East,  P.  C.  c.  10,  s.  2,  p.  436. 
Lord  Abrager,C.  B.  (6)  4  Blac.  Com.  212.     1   East,  P.  C. 

(*)  Pott,  chap.  x.  s.  1.  c.  10,  s.  2,  p.  436. 
(  y)  1  Hale,  631.  2  Inst  180.  3  Inst  60. 
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"  that  if  any  person  shall  unlawfully  and  carnally  know  and  abuse 
any  girl  under  the  ape  of  ten  years,  every  such  offender  shall  be 
guilty  of  felony ;  and  being  convicted  thereof,  shall  suffer  death  as  a 
felon,  (g)  And  if  any  person  shall  unlawfully  and  carnally  know  and 
abuse  any  girl,  being  above  the  age  of  ten  years  and  under  the  age 
of  twelve  years,  every  such  offender  shall  be  guilty  of  a  misdemeanor, 
and  beiug  convicted  thereof,  shall  be  liable  to  be  imprisoned  with  or 
without  hard  labour  in  the  common  gaol  or  house  of  correction,  for 
such  term  as  the  Court  shall  award." 

It  was  said,  that  an  indictment  on  the  18  Eliz.  c.  7,  for  deflowering 
a  child  under  ten  vears  of  age,  ought  to  conclude  "  against  the 
form  of  the  statute,  because  the  crime,  as  well  as  the  punishment, 
was  created  by  that  statute,  (r)  And  that,  on  the  same  account,  it 
was  necessary  for  the  indictment  to  pursue  the  words  of  the  act,  and 
charge  that  the  defendant  feloniously,  unlawfully,  and  carnally, 
knew  and  abused  the  party,  being  under  the  age  of  ten  years,  with- 
out adding  the  word  ravished,  (s)  These  observations  seem  equally 
applicable  to  an  indictment  on  the  present  statute. 

Clear  and  distinct  evidence  ougnt  to  be  given  that  the  child  is 
under  ten  years  of  age.  Thus,  where  the  offence  of  carnally  know- 
ing a  child  under  ten  years  of  age  was  charged  to  have  been  com- 
mitted on  the  5th  of  February,  1832,  and  the  only  evidence  of 
the  age  of  the  child  was  given  by  the  father,  who  stated  that  in 
February,  1822,  he  went  from  home  for  a  few  days,  and  that  his 
wife  had  not  then  been  confined,  and  that  on  his  return  on  the 
9th  of  the  same  month,  he  found  the  child  had  been  born,  and  he 
was  told  by  his  wife's  mother  that  it  had  been  born  the  day  before ; 
the  grandmother  was  alive  at  the  time  of  the  trial,  but  the  mother 
was  dead.  It  was  held  that  the  evidence  was  not  sufficient,  and  that 
the  grandmother  ought  to  have  been  called,  for  in  a  matter  of  so 
much  importance  the  best  evidence  ought  to  be  adduced.  (I)  So, 
on  a  similar  indictment,  evidence  bv  the  child  herself  that  she  was 
ten  years  old  on  a  particular  day,  her  mother  being  ill  at  home, 
and  her  father  being  unable  to  state  the  precise  time  of  her  birth, 
has  been  held  insufficient  (u)  A  boy  under  fourteen  years  of  age 
cannot  be  convicted  of  this  offence,  and  evidence  is  not  admissible 
to  prove  that  he  has  arrived  at  the  full  state  of  puberty,  (v) 

Upon  prosecutions  for  this  offence,  it  is  an  important  con- 
sideration how  far  the  child,  upon  whom  the  injury  has  been  com- 
mitted, is  a  competent  witness.  In  former  times,  the  competency 
appears  to  have  been  made  to  depend  upon  the  age  of  the  child ; 
and  when  the  rule  prevailed  that  no  children  could  be  admitted  as 
witnesses  under  the  age  of  nine  years,  and  very  few  under  ten,  (w) 
the  testimony  of  the  injured  child  must  have  been  for  the  most 
part  excluded.  A  more  reasonable  rule  has,  however,  been  since 
adopted ;  and  it  appears  now  to  be  well  established,  that  a  child  of 


(9)  But  see  now  the  4  &  5  Vict.  c.  56, 
8.  3,  by  which  the  present  punishment  is 
transportation  for  life,  ante,  p.  675. 

(r)  East,  P.  C.  c.  10,  s.  10,  p.  448. 

<«)  Id.  ibid. 

(O  Rex  p.  Wedge,  5  C.  &  P.  298. 
MS.  C.  S.  G.  Taunton  &  Littledale,  Js. 


(u)  Reg.  p.  Day,  9  C.  &  P.  722,  Cole- 
ridge, J. 

(p)  Reg.  p.  Jordan,  9  C.  &  P.  118, 
Williams,  J. 

O)  Rex  p.  Travers,  1  Str.  700.  Rex  p. 
Dunnel,  1  East,  P.  C.  c.  10,  s.  5,  p.  442. 
1  Hale,  302.  2  Hale,  278. 
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an7  age>  if  capable  of  distinguishing  between  good  and  evil,  may 
be  examined  upon  oath :  but  that,  whatever  may  be  its  age,  it  can- 
not be  examined  unless  sworn,  (x)  By  such  capability  of  distin- 
guishing between  good  and  evil,  must  be  understood  a  belief  in 
God,  or  in  a  future  state  of  rewards  and  punishments ;  from  which 
the  Court  may  be  satisfied  that  the  witness  entertains  a  proper  sense 
of  the  danger  and  impiety  of  falsehood,  (y) 

It  appears  to  have  been  allowed,  that  the  fact  of  the  child's 
having  complained  of  the  injury  recently  after  it  was  received,  is 
confirmatory  evidence :  (a)  but  where  the  child  is  not  fit  to  be 
sworn,  it  is  clear  that  any  account  which  it  may  have  given  to 
others  ought  not  to  be  received,  (a)  Thus,  on  an  indictment  for  a 
rape  on  a  child  of  five  years  of  age,  where  the  child  was  not  exa- 
mined, but  an  account  of  what  she  had  told  her  mother  about 
three  weeks  after  the  transaction  was  given  in  evidence  by  the 
mother;  and  the  jury  convicted  the  prisoner  principally,  as  was 
supposed,  on  that  evidence:  the  judges,  on  a  case  reserved  for 
then*  opinion,  thought  the  evidence  clearly  inadmissible;  and  the 
prisoner  was  accordingly  pardoned.  (6) 

In  all  cases  of  this  kind,  it  is  undoubtedly  much  to  be  wished 
that,  in  order  to  render  the  evidence  of  the  child  credible,  there, 
should  be  some  concurrent  testimony  of  time,  place,  Mid  circum- 
stances, in  order  to  make  out  the  fact;  and  that  the  conviction 
should  not  be  grounded  singly  on  the  unsupported  accusation  of 
an  infant  under  years  of  discretion,  (c)  But  no  general  rule  can 
be  laid  down  on  the  subject;  and  as  a  prisoner  may  be  legally 
convicted  on  such  evidence,  alone  and  unsupported,  the  degree  of 
corroboration  which  the  account  given  by  the  witness  requires,  is 
a  question  exclusively  for  the  jury,  from  all  the  circumstances  of 
the  case,  and  especially  from  the  manner  in  which  the  child  has 
given  its  evidence.  That  evidence  may  be  such  as  to  leave  no 
reasonable  doubt  of  the  prisoner's  guilt,  although  it  stands  unsup- 
ported by  other  witnesses,  (d) 

Where  a  criminal  prosecution  was  coming  on  to  be  tried,  and  Postponement 
the  learned  judge  found  that  the  principal  witness  was  a  female  ^^ SecniM 
infant,  wholly  incompetent  to  take  an  oath,  he  postponed  the  trial  ^  not  capa- 
till  the  following  assizes :  and  ordered  the  child  to.be  instructed  in  ble  of  giving 
the  mean  time,  by  a  clergyman,  in  the  principles  of  her  duty,  and  te8timony- 
the  nature  and  obligation  of  an  oath,  (e)     And  at  the  next  assizes, 
the  prisoner  was  put  upon  his  trial;  and  the  infant,  being  found 
by  the  Court  on  examination  to  have  a  proper  sense  of  the  nature 
of  an  oath,  was  sworn ;  and  the  prisoner  was  convicted  upon  her 
testimony,  and  executed.  (/)     But  in  a  late  case  where  it  appeared  Bat  this  must 


(?)  Brazier's  case,  Reading  Spring  Ass. 
1779.  1  East,  P.  C.  c.  10,  s.  5,  p.  443, 
444.  1  Leach,  199,  S.  C.  Powell's  case, 
1  Leach,  110.  Bull.  N.  P.  293.  4  Blac. 
Com.  214.  Anon.  Dy.  304  a.  See  per 
Alderson,  B.,  Reg.  v.  Perkins,  2  Moo. 
C.  C.  R.  135. 

(y)  White's  case.  1  Leach,  430,  431. 
and  the  cases  cited,  id.  431,  note  (a),  and 
see  port,  Book  on  Evidence. 

(z)  Brazier's  case,  ante,  note  (x). 

(a)  1  Phil,  on  Evid.  6.  See  Reg.  v. 
Guttridge,  ante,  p.  690,  note  (  /). 


(6)  Rex  v.  Tucker,  1808.     1  Phil,  on 
Evid.  6. 

(c)  4  Blac.  Com.  214. 

(d  )  1  PhiL  on  Evid.  7. 

(e)  Anon.  cor.  Rouke,  J.,  at  Gloucester. 

Mr.  J.  Rooke  mentioned  the  case  on  a  trial 

at  the  Old  Bailey,  in  1795 ;  and  added, 

that  upon  a  conference    with  the    other 

judges,  on  his  return  from  the  circuit,  they 

unanimously  approved  of  what  he  had  done. 

See  note  (a)  to  White's  case,  1  Leach, 

430  ;  and  2  Bac.  Abr.  577  in  the  notes. 

(/)Id.ibid. 
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that  the  material  witness,  though  an  adult,  and  of  sufficient  in- 
tellect, had  no  idea  of  a  future  state  of  rewards  and  punishments, 
and  the  learned  judge  had  on  that  account  stopped  the  case,  and 
discharged  the  jury,  in  order  that  the  witness  might  have  an  op- 
portunity of  being  instructed  upon  that  subject,  before  the  next 
assizes;  the  judges  were  of  opmion,  that  the  discharge  of  the 
jury  was  improper,  and  that  an  acquittal  should  have  been  di- 
rected, (ff) 

Upon  an  indictment  for  carnally  knowing  and  abusing  a  girl  under 
ten  years  of  age,  where  there  was  consent  the  prisoner  cannot  be 
convicted  of  an  assault  under  the  1  Vict.  c.  85,  s.  11.  (h)  Upon  an 
indictment,  the  first  count  of  which  charged  the  prisoner  with  car- 
nally knowing  and  abusing  a  girl  above  ten  and  under  twelve  years 
of  age ;  and  the  second  count  with  an  assault  with  intent  carnally  to 
know  and  abuse,  and  the  third  count  with  a  common  assault :  the  jury 
negatived  the  first  count,  as  there  was  no  proof  of  penetration :  it  was 
contended  for  the  prisoner,  that  supposing  the  fact  to  have  been 
done  by  the  consent  of  the  prosecutrix,  no  conviction  could  take  place 
on  the  second  and  third  counts.  The  jury  found  that  the  prosecutrix 
had  consented,  and  Mr.  B.  Alderson  directed  a  verdict  of  guilty*  on 
the  ground  that  the  prosecutrix  was  by  law  incapable  of  giving  her 
consent  to  what  would  be  a  misdemeanor  by  statute;  butvupon  a 
case  reserved,  all  the  judges  thought  that  the  proper  charge  was  of  a 
misdemeanor  in  attempting  to  commit  a  statutable  offence,  and  that 
the  conviction  was  wrong.  (t)  "  The  ground  on  which  the  judges 
went  in  the  preceding  case  was,  that  although  a  child  between  ten 
and  twelve  cannot  by  law  consent  to  have  connection,  so  as  to  make 
that  connection  no  offence,  yet,  where  the  essence  of  the  offence 
charged  is  an  assault,  (and  there  can  be  in  law  no  assault,  unless  it 
be  against  consent)  this  attempt,  though  a  criminal  offence,  is  not  an 
assault;  and  the  indictment  must  be  for  sn  attempt  to  commit  a 
felony,  if  the  child  is  under  ten  years  old,  and  for  an  attempt  to  com- 
mit a  misdemeanor,  if  the  child  is  between  the  ages  of  ten  and  twelve; 
for  it  is  perfectly  clear  that  every  attempt  (not  every  intention,  but 
every  attempt)  to  commit  a  misdemeanor  is  a  misdemeanor."  (#) 

Where  on  an  indictment  containing  a  count  for  an  assault  with 
intent  to  commit  a  rape,  and  a  count  for  a  common  assault,  the  first 
count  was  abandoned,  there  having  been  so  much  delay  in  the  dis- 
closure of  the  transaction  that  it  could  not  be  contended  that  the 
child  had  not  consented ;  but  as  she  was  between  the  ages  of  ten  and 
twelve,  it  was  proposed  to  go  upon  the  second  count  only,  as  it  was  a 
misdemeanor  to  carnally  know  and  abuse  a  child  between  those 
ages,  and  an  imposition  of  hands  for  the  purpose  of  committing  that 
misdemeanor  was  contended  to  be  an  assault ;  it  was  held  that  the 

Erisoner  must  be  acquitted,  for  to  support  a  charge  of  assault  it  must 
e  proved  that  there  was  such  an  assault,  as  could  not  be  justified  if 
an  action  were  brought,  and  leave  and  license  pleaded*  (k) 


(a)  Rex  ».  Wade, East  T. 
&  Mood.  C.  C. 


1825.     Ry. 
86.     An  application  for 
a  pardon  was  recommended. 

(*)  Reg.  v.  Banks,  8  a  &  P.  574, 
Patteson,  J.  In  Reg.  v.  M'Rue,  8  C.  & 
P.  641,  the  prisoner  was  indeed  convicted 
of  an  assault  under  that  section  on  a  similar 


indictment,  but  the  point  does  not 
have  been  noticed.  C.  S.  6. 

(O  Reg.  v.  Martin,  2  Moo,  C.  C.  R. 
123.  S.  C.  9  C.  &  P.  213. 

(j)  Per  Patteson/  J.,  Reg.  v.  Martin, 
9  C.  &  P.  215. 

(A)  Reg.   v.  Meredith,  8C.&P.  589, 
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There  is  a  great  difference  between  consent  and  submission,  espe-  As  to  thedifle- 
cially  in  the  case  of  a  girl  of  tender  years,  when  in  the  power  of  a  JJ^^JJ611 
strong  man,  and  mere  submission  in  such  a  case  by  no  means  shews  submission  in 
such  a  consent  as  will  justify  in  point  of  law.     Upon  an  indictment  children  of 
for  attempting  to  abuse  a  child  under  the  age  often,  containing  a  tendcra«e- 
count  for  a  common  assault,  no  proof  was  given  of  the  child  being 
under  ten  years  of  age,  but  it  appeared  that  the  prisoner  made  an 
attempt  on  her,  without  any  violence  on  his  part,  or  actual  resistance 
on  hers,  and  it  was  contended  that  as  she  offered  no  resistance,  it 
must  be  taken  that  she  consented,  and  therefore  the  prisoner  must  be 
acquitted.     Coleridge,  J.,  "  There  is  a  difference  between  consent 
and  submission;   every  consent  involves  a  submission;  but  it  by 
no  means  follows,  that  a  mere  submission  involves  consent     It 
would  be  too  much  to  say,  that  an  adult  submitting  quietly  to  an 
outrage  of  this  description,  was  not  consenting;  on  the  other  hand, 
the  mere  submission  of  a  child,  when  in  the  power  of  a  strong  man, 
and  most  probably  acted  upon  by  fear,  can  by  no  means  be  taken  to 
be  such  a  consent  ap  will  justify  the  prisoner  in  point  of  law.     You 
will  therefore  say  whether  the  submission  of  tne  prosecutrix  was 
voluntary  on  her  part,  or  the  result  of  fear  under  the  circumstances 
in  which 
find  the  pi 

On  an  indictment  for  an  assault  with  intent  to  abuse  and  carnally 
know,  the  defendant  may  be  found  guilty  of  the  intent  to  abuse 
only,  (i») 

Where  an  indictment  in  the  first  count  charged  the  prisoner 
with  having  assaulted  E.  R.,  "  an  infant  above  the  age  of  ten  and 
under  the  age  of  twelve  years,"  with  intent  to  carnally  know  and 
abuse  her,  and  in  the  second  count  charged  that  the  prisoner  unlaw- 
fully did  put  and  place  the  private  parts  of  him  against  the  private 
parts  of  tne  said  £.  R.,  and  did  thereby  then  and  there  unlawfully 
attempt  and  endeavour  to  carnally  know  and  abuse  the  said  £.  R.,  it 
was  held  that  the  second  count  was  bad,  because  it  did  not  aver  that 
the  said  E.  R.  was  between  the  ages  of  ten  and  twelve,  and  that  the 
word  "  said  "  did  not  help  it,  as  it  did  not  incorporate  the  description 
of  E.  R.  contained  in  tne  first  count ;  but  that  if  the  second  count 
had  contained  the  words  "  the  said  E.  R.  then  and  there  being  above 
the  age  of  ten  years,  and  under  the  age  of  twelve  years,"  it  would 
have  been  sufficient  (a) 

By  the  4  &  5  Vict  c.  56,  s.  6,  the  crime  of  carnally  knowing  and 
abusing  any  girl  under  the  age  of  ten  years  shall  not  "  be  tried  or 
triable  before  any  justices  of  the  peace  at  any  general  or  quarter 
sessions  of  the  peace.'9 


hich  she  was  placed.    If  you  are  of  the  latter  opinion,  you  will 
the  prisoner  guilty  on  the  second  count  of  the  indictment'9  (J) 


Lord  Abmrar,  C.  B.  It  is  to  be  observed, 
that  in  all  these  cases  it  appeared  that  the 
prosecutrix  consented,  but  it  should  seem 
that  if  she  did  not  consent  the  prisoner 
could  not  be  convicted  of  an  assault  upon 
an  indictment  for  carnally  knowing  a  child 
under  ten  years  of  age.  the  words  of  sec.  1 1 
of  the  1  Vict.  c.  85,  being,  "  anj  felony 
whatever,  where  the  crime  charged  shall 
include  an  assault  against  the  person  ;" 
and  here  the  crime  charged  does  not  include 
an  assault,  because  the  indictment  is  proved, 


although  it  appear  that  the  child  consented. 
C.  S.  G. 

(0  Reg.  v.  Day,  9  C.  &  P.  722,  Cole- 
ridge,  J. 

(m)  Rex  e.  Dawson,  3  Stark.  N.  P.  C. 
62. 

(»)  Reg.  v.  Martin,  9  C.  &  P.  215; 
Patteson,  J.  See  Rex  v.  Cheere,  4  B.  & 
C.  902.  7  D.  &  R.  461,  that  the  word 
44  said'*  does  not  incorporate  a  previous 
description. 
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CHAPTER  THE  SIXTH. 


A  capital 
offence  by 
the  9  Geo.  4, 
c.  3). 


Definition  of 
the  offence. 


OF  80DOMY. 

In  treating  of  the  offence  of  sodomy,  peccatum  illud  horribile,  inter 
Christianos  non  nominandum,  it  is  not  intended  to  depart  from  the 
reserved  and  concise  mode  of  statement  which  has  been  adopted  by 
other  writers. 

It  appears  from  different  authors,  that  in  ancient  times  the  punish- 
ment of  this  offence  was  death :  (a)  but  it  had  ceased  to  be  so  highly 
penal,  when  the  25  H.  8,  c.  6,  again  made  it  a  capital  offence. 
The  9  Geo.  4,  c.  31,  s.  1,  repeals  this  act,  but  enacts  by  sec.  16, 
"  that  every  person  convicted  of  the  abominable  crime  of  buggery, 
committed  either  with  mankind  or  with  any  animal,  shall  suffer  death 
as  a  felon." 

The  offence  consists  in  a  carnal  knowledge  committed  against 
the  order  of  nature  by  man  with  man ;  or  in  the  same  unnatural 
manner  with  woman ;  or  by  man  or  woman  in  any  manner  with 
beast  (b)  With  respect  to  the  carnal  knowledge  necessary  to  con- 
stitute this  offence,  as  it  is  the  same  that  is  required  in  the  case  of 
rape,  it  will  be  sufficient  to  refer  to  the  preceding  chapter,  (c) 

In  this  offence  as  well  as  in  rape,  it  has  been  held  since  the  9  Geo. 
4,  c.  31,  that  the  crime  is  complete  on  proof  of  penetration,  and  even 
if  emission  be  expressly  negatived,  (rf) 

To  constitute  this  offence,  the  act  must  be  in  that  part  where 
sodomy  is  usually  committed.  The  act  in  a  child's  mouth  does 
not  constitute  the  offence,  (e)  An  unnatural  connection  with  an 
animal  of  the  fowl  kind  is  not  sodomy ;  a  fowl  not  coming  under 
the  term  "  beast  ;*  and  it  was  agreed  clearly  not  to  be  sodomy,  when 


(a)  But  the  books  differ  as  to  the  mode 
of  punishment  According  to  Britton,  a 
sodomite  was  to  be  burnt,  Britt  lib.  6,  c.  9. 
In  Fleta  it  is  said,  pecorantet  et  sodomite  in 
terra  vim  confodiantur.  With  this  the 
Mirror  agrees ;  but  adds,  "  issint  que  me- 
moire  seont  restraint,  pur  It  grand  abomina- 
tion del  fait :"  thereby  consigning  them, 
with  just  indignation,  to  shameful  and 
eternal  oblivion.  Mirr.  c.  4,  s.  14.  About 
the  time  of  Richard  the  First,  the  practice 
was  to  hang  a  man,  and  drown  a  woman, 
guilty  of  this  offence.    3  Inst.  58. 

(6)  1  Hale,  669.  Sum.  1 17.  3  Inst. 
58,  59.     1  Hawk.  P.  C.  c.  4.  6  Bac.  Ab. 


tit.  Sodomy.  3  Blac.  Com.  215.  3  Burn. 
Just,  tit  Buggery,  1  East,  P.  C.  c.  14,  s.  1, 
p.  480.  Wiseman's  case,  Fortesc.  91.  As  to 
the  offence  by  man  with  woman  if  the  case 
should  occur,  it  may  be  proper  to  inquire 
whether  the  doctrine  in  the  text  is  suffi- 
ciently supported  by  the  authorities  cited. 

(c)  Ante,  p.  678,  et  §eq. 

(d)  Rex  v.  Reekspear,  R.  &  M.  C.  C.  R. 
342.  Rex  v.  Conns,  6  C.  &  P.  351, 
Park,  J.  See  Rex  v.  Cox,  R.  &  M. 
C.  a  R.  337,  ante,  p.  683. 

(e)  Rex©.  Jacobs, East  T.  1817.  Russ. 
&  Ry.  331. 


L 
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Of  Sodomy. 
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the  fowl  was  so  small  that  its  private  parts  would  not  admit  those  of 
a  man,  and  were  torn  away  in  the  attempt  (/) 

Those  who  are  present,  aiding  and  abetting  in  this  offence,  are  Of  aiders, 
all  principals:  (g)  but  if  the  party  on  whom  the  offence  is  com-  aw!acc<B* 
mitted  be  within  the  age  of  discretion,  namely,  under  fourteen,  (h) 
it  is  not  felony  in  him,  but  only  in  the  agent,  (i)    There  may  be 
accessories  before  and  after  in  this  offence,  as  the  statute  makes  it 
felony  generally,  (j) 

The  indictment  must  charge  that  the  offender  contrh  natures  indictment. 
ordinem  rem  habuit  veneream,  et  carnaliter  cognovit,  (k)  But  it 
is  said,  that  this  alone  would  not  be  sufficient;  and  that,  as  the 
statute  describes  the  offence  by  the  term  "buggery,"  the  indict- 
ment should  also  charge  peccatumque  Mud  sodomiticum  Anglice 
dictum  buggery  adtunc  et  ibidem  nequiter,  felonicd,  diabolic^,  ac 
contra  naturam,  commisit,  ac  perpetraviL  (I) 

That  which  has  been  before  stated  with  regard  to  the  evidence  Evidence, 
and  manner  of  proof  in  cases  of  rape,  ought  especially  to  be  observed 
upon  a  trial  for  this  still  more  heinous  offence.  When  strictly  and 
impartially  proved,  the  offence  well  merits  strict  and  impartial  pu- 
nishment ;  but  it  is  from  its  nature  so  easily  charged,  and  the  nega- 
tive so  difficult  to  be  proved,  that  the  accusation  ought  clearly  to  be 
made  out.  The  evidence  should  be  plain  and  satisfactory,  in  pro- 
portion as  the  crime  is  detestable,  (m) 

A  party  consenting  to  the  commission  of  an  offence  of  this  kind,  Accomplice, 
whether  man  or  woman,  is  an  accomplice,  and  requires  confirmation. 
On  the  trial  of  an  indictment  for  an  unnatural  offence  by  a  man  upon 
his  own  wife,  she  swore  that  she  resisted  as  much  as  she  could. 
Patteson,  J.,  said,  "  There  was  a  case  of  this  kind  which  I  had  the 
misfortune  to  try,  and  it  there  appeared  that  the  wife  consented. 
If  that  had  been  so  here  the  prisoner  must  have  been  acquitted ;  for 
although  consent  or  non-consent  is  not  material  to  the  offence,  yet  as 
the  wife,  if  she  consented,  would  be  an  accomplice,  she  would  re- 
quire confirmation ;  and  so  it  would  be  with  a  party  consenting  to 
an  offence  of  this  kind,  whether  man  or  woman."  (n) 

Upon  an  indictment  for  beastiality,  the  prisoner,  if  acquitted  of 
the  capital  charge,  cannot  be  convicted  of  an  assault  under  die  1  Vict. 
c  85,  s.  11,  as  that  section  only  applies  to  "  assaults  against  the 
person."  (o) 


(/)  Rex  v.  Mulreaty,  Hil.  T.  1812. 
MS.  Bayley,  J. 

(g)  1  Hale,  670.  3  Inst.  59.  Fort.  422, 
423. 

(A)  Ante,2,  3. 

(t)  1  Hale,  670.  3  Inst.  59.  1  East, 
P.  C.  c.  14,  s.  2. 

(j)  1  Hale,  670.     Fort.  422,  423. 

(A)  I  Hawk.  P.  C.  c.  4,  s.  2.  3  Inst. 
58,59. 

(I)  Fost.  424,  referring  to  Co.  Ent. 
351  6,  as  a  precedent  settled  by  great 
advice. 

(m)  4  Blac.  Com.  215.     Ante,  p.  691. 

(n)  Reg.  v.  Jellyman,  8  C.  &  P.  604. 
Perhaps  it  may  be  doubtful  whether  a  wife, 
who  consented,  would  be  a  competent  wit- 
ness against  her  husband.     The  cases,  in 


which  she  has  been  held  competent  as 
a  witness  against  him  in  criminal  proceed- 
ings, are  cases  of  injuries  inflicted  upon  her 
against  her  consent  C.  S.  G. 

(o)  Reg.  p.  Eaton,  8  C.  &  P.  417, 
Vaughan  fit  Bolland,  Bs.,  and  Patteson,  J. 
It  may  be  doubted  whether,  upon  an  indict- 
ment for  sodomy,  a  party  could  be  con- 
victed of  an  assault  under  this  section,  even 
where,  as  in  Rex  v.  Reekspear,  ante,  p.  698, 
it  was  against  the  will  of  the  other  party,  as 
the  crime  charged  would  be  proved  even  if 
there  were  consent.  Reg.  v.  Martin,  2 
M.  C.  C.  R.  123,  seems  to  show  that  if 
there  were  consent  there  could  be  no  con- 
viction of  an  assault  under  this  section. 
C.  S.  G. 
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It  is  riot  allowable  to  show,  on  the  trial  of  an  indictment,  that  the 
prisoner  has  a  general  disposition  to  commit  the  same  kind  of  offence 
as  that  charged  against  him ;  therefore,  in  a  prosecution  for  an  in- 
famous crime  an  admission  by  the  prisoner  that  he  had  committed 
such  an  offence  at  another  time,  and  with  another  person,  and  that 
his  natural  inclination  was  towards  such  practices,  ought  not  to  be 
received  in  evidence.  Cp) 
Attempts  to  1°  cases  where  it  is  not  probable  that  all  the  circumstances  ne- 

commit  felony  cessary  to  constitute  this  offence  will  be  proved,  it  may  be  ad- 
visable only  to  prefer  an  indictment  for  an  assault  with  intent  to 
commit  an  unnatural  crime.  And  it  should  be  observed,  that  the 
mere  soliciting  another  to  the  commission  of  this  crime  has  been 
treated  as  an  indictable  offence,  (y) 

( p)  Rex  v.    Cole,  Buckingham  Sum.  such  solicitation,  2  Chit.  dim.  L.  50.  And 

Ass.  1810,  and  by  all  the  judges,  M.  T.  foe  the  principles  and  cases  upon  which  such 

following.  MS.  C.  C.  B.  1.    1  Phil.  E?id.  an  indictment  may  be  supported,  see  ante, 

499.  46, 47. 

(a)  See  a  precedent  of  an  indictment  for 
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CHAPTER  THE  SEVENTH. 


OF  THE  FORCIBLE  ABDUCTION  AND  UNLAWFUL  TAKING  AWAY  OF 
FEMALES  ;   AND  OF  CLANDESTINE   MARRIAGES. 

It  appears  to  be  the  better  opinion,  that  if  a  man  marry  a  woman  Offences  at 
under  age,  without  the  consent  of  her  father  or  guardian,  it  will  not  common  **w. 
be  an  indictable  offence  at  common  law.  (a)  But  if  children  be 
taken  from  their  parents  or  guardians,  or  others  entrusted  with  the 
care  of  them,  by  any  sinister  means,  either  by  violence,  deceit,  conspi- 
racy, or  any  corrupt  or  improper  practices,  as  by  intoxication,  for 
the  purpose  of  marrying  them,  it  appeals  that  such  criminal  means 
will  render  the  act  an  offence  at  common  law,  though  the  parties 
themselves  may  be  consenting  to  the  marriage,  (b)  And  seduction 
may  be  attended  with  such  circumstances  of  combination  and  con- 
spiracy as  to  make  it  an  indictable  offence.  A  case  is  reported 
where  Lord  Grey  and  others  were  charged,  by  an  information  at 
common  law,  with  conspiring  and  intending  the  ruin  of  the  Lady 
Henrietta  Berkeley,  then  a  virgin  unmanned,  within  the  age  of 
eighteen  years,  one  of  the  daughters  of  the  Earl  of  Berkeley,  (she 
being  under  the  custody,  &c,  of  her  father,)  and  soliciting  her  to 
desert  her  father,  and  to  commit  whoredom  and  adultery  with  Lord 
Grey,  who  was  the  husband  of  another  daughter  of  the  Earl  of 
Berkeley,  sister  of  the  Lady  Henrietta,  and  to  hve  and  cohabit  with 
him  ;  and  further,  the  defendants  were  charged  that,  in  prosecution 
of  such  conspiracy,  they  took  away  the  Lady  Henrietta  at  night  from 
her  father's  house  and  custody,  and  against  his  will/  and  caused  her 
to  live  and  cohabit  in  divers  secret  places  with  Lord  Grey,  to  the 
ruin  of  the  lady,  and  to  the  evil  example,  &c.  The  defendants  were 
found  guilty,  tnough  there  was  no  proof  of  any  force  ;  but  on  the 
contrary  it  appeared  that  the  lady,  who  was  herself  examined  as  a 
witness,  was  desirous  of  leaving  her  father's  house,  and  concurred  in 
all  the  measures  taken  for  her  departure,  and  subsequent  conceal- 
ment It  was  not  shown  that  any  artifice  was  used  to  prevail  on 
her  to  leave  her  father's  house :  but  the  case  was  put  upon  the 
ground  that  there  was  a  solicitation  and  enticement  of  her  to  un- 
lawful lust  by  Lord  Grey,  who  was  the  principal  person  concerned, 
the  others  being  his  servants,  or  persons  acting  by  his  command,  and 
under  his  controul.  (c) 

(a)  1  East,  P.  C.  c.  11,  s.  9,  p.  468.  tkm*. 

(6)  Id  ibid.  p.  459.    And  see  in  3  Chit.  (c)  Bex  v.  Lord  Grey  and  others,  3 

Crim.  L.  713,  a  precedent  of  an  infonna-  St.  Tru  519.     1  East,  P.  C.  c.  11,  s.  10, 

tion  for  a  misdemeanor,  in  procuring  a  p.  46*0. 
marriage  with  a  minor,  by  false  allega* 
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Forcible 
abduction  of  a 
woman  on 
account  of  her 
fortune  with 
intent  to 
marry  her,  &c. 


39  Eliz.  c.  9. 
Accessories. 


Construction 
of  the  statute 
3  nen.  7,  c.  2. 


Of  the  Forcible  Abduction  of  Females,    [book  hi. 

The  forcible  abduction  of  a  woman  from  motives  of  lucre  is  an 
offence  of  the  degree  of  felony,  by  the  9  Geo.  4,  c  31,  which  repeals 
several  former  statutes  upon  this  subject  (d)  It  enacts,  by  sec.  19, 
that  "  where  any  woman  shall  have  any  interest,  whether  legal  or 
equitable,  present  or  future,  absolute,  conditional,  or  contingent,  in 
any  real  or  personal  estate,  or  shall  be  an  heiress  presumptive,  or 
next  of  kin  to  any  one  having  such  interest,  if  any  person  shall  from 
motives  of  lucre,  take  away  or  detain  such  woman  against  her  will, 
with  intent  to  marry  or  defile  her,  or  to  cause  her  to  be  married  or 
denied  by  any  other  person,  every  such  offender,  and  every  person 
counselling,  aiding,  or  abetting  such  offender,  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  liable  to  be  tran- 
sported beyond  tne  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  for  any  term  not  exceeding  four 
years." 

It  was  made  a  question  of  considerable  doubt,  whether  persons 
"  receiving  wittingly  the  woman  so  taken  against  her  will,  and 
knowing  the  same,"  were  ousted  of  clergy  by  the  statute  of  Eliza- 
beth, when  that  statute  was  in  existence,  (e)  But  it  was  agreed  that 
those  who  received  the  offender,  knowingly,  were  only  accessories 
after  the  feet,  according  to  the  rule  of  the  common  law.  ( /)  With 
respect  to  those  who  were  only  privy  to  the  marriage,  but  in  no  way 
parties,  or  consenting  to  the  forcible  taking  away,  it  was  holden  that 
they  were  not  within  the  statute,  {g) 

Where  the  woman  had  nothing,  and  was  not  heir  apparent,  the  case 
was  not  within  the  statute.  (A)  Thus  where  a  man,  worth  5,000/L 
in  lands  and  goods,  had  a  son  and  daughter,  and  the  daughter  was 
enticed  from  his  house,  forced  into  the  country,  and  there  mar- 
ried ;  a  bill  being  exhibited  against  the  husband  for  this  conduct, 
it  was  referred  to  the  Chief  Justice  and  Hobart,  whether  this  was 
within  the  statute,  and  so  not  examinable  in  the  Star  Chamber : 
and,  on  conference  with  all  the  judges,  they  held  that  it  was  not 
within  the  statute  ;  because  the  daughter  had  no  substance  of  her 
own,  and  was  not  heir  apparent,  and  it  was  only  to  women  having 
substance  of  their  own,  or  being  heirs  apparent,  that  the  statute 
applied,  (t) 

It  was  no  sort  of  excuse  that  the  woman  was  at  first  taken  away 
with  her  own  consent,  if  she  afterwards  refused  to  continue  with  the 
offender,  and  was  forced  against  her  will ;  for  till  the  time  when  the 
force  was  put  upon  her,  she  was  in  her  own  power ;  and  she  might 
from  that  time  as  properly  be  said  to  be  taken  against  her  will,  as  if 
she  had  never  given  any  consent,  (j)  Getting  a  woman  inveigled 
out  by  confederates,  and  then  detaining  and  taking  her  away,  was 
a  taking  within  the  statute.  Thus,  where  a  confederate  of  the  pri- 
soner's inveigled  a  girl  of  fourteen,  having  a  portion  of  5,000£,  to  go 
with  her  and  a  maid  servant  in  a  coach  into  the  Park,  where  the 
prisoner  got  into  the  coach,  and  the  two  women  got  out ;  and  the 


(d  )  3  H.  7,  c.  2.  39  Elis.  c.  9.  1  Geo.  4, 
c.  115.  4&5Ph.  &M.c.  8. 

(e)  1  Hale,  661.  1  East,  P.  C.  c.  11, 
8.  2,  p.  452,  453. 

(/)  1  Hale,  661.  1  Hawk.  P.  C.  c.  41, 
s.  9.  3  Inst  61.  St  P.  C.  44.  1  East, 
P.  C.  c.  1 1,  s.  2,  p.  452,  453. 


(a)  Fulwood's  case,  Cro.  Car.  488,  489. 
1  Hawk.  P.  C.c.  41,s.  10. 

(A)  12  Co.  100. 

(»)  Burton  i>.  Morris,  Hob.  182,  and  see 
Cro.  Car.  485. 

(j)  1  Hawk.  P.  C.  c.  41,  a.  7.  Cro. 
Car.  485. 
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prisoner  detained  the  girl  while  the  coach  took  them  to  his  lodgings 
m   the  Strand ;    and  the   next  morning  he  prevailed   upon  her, 
(having  threatened  to  cany  her  beyond  sea  if  she  refused,)  to  marry 
him,  and  (though  he  was  apprehended  on  the  same  day,)  there  was 
evidence  that  she  was  deflowered ;  the  prisoner  was  convicted  and 
executed,  (k)      The  taking  alone  did  not  constitute  the  offence 
under  the  repealed  statute,  and  it  was  necessary  that  the  woman 
taken  away  should  have  been  married  or  defiled  by  the  misdoer,  or 
by  some  others,  with  his  consent     Where,  therefore,  an  heiress  was 
fraudulently  taken  away  against  her  will  in  England,  but  the  marriage 
took  place  in  Scotland,  an  indictment  upon  the  repealed  statute 
could  not  be  supported.  (£)    But  the  new  enactment  makes  the  Taking  away 
taking  away  or  detaining  a  woman,  with  intent  to  marry  or  defile  with  intent  to 
her,  a  complete  offence.     And  under  the  repealed  statute  it  was  de-  id&nent  under 
cided,  that  if  the  woman  were  under  force  at  the  time  of  taking,  it  9  Geo.  4, 
was  not  at  all  material  whether  she  were  ultimately  married  or  c-31- 
defiled  with  her  own  consent  or  not ;  on  the  ground  that  an  offender 
should  not  be  considered  as  exempted  from  the  provisions  of  the  sta- 
tute, by  having  prevailed  over  the  weakness  of  a  woman,  whom  he 
Sot  into  his  power  by  such  base  means,  (m)   And  it  was  also  decided 
lat  a  mariage  would  be  sufficient  to  constitute  the  offence,  though 
the  woman  was  in  such  fear  at  the  time  that  she  knew  not  what  she 
did.     Sarah  Cox,  an  orphan,  having  13002.,  was  forced  from  her 
house  at  Islington  into  Surrey,  and  there  married.     The  indictment 
against  the  two  men  who  carried  her  away,  and  one  of  whom  mar- 
ried her,  was  in  Surrey,  and  the  taking  was  alleged  there.     She  was 
examined  as  a  witness,  and  swore  that  when  sne  was  married  she 
was  in  such  fear  that  she  knew  not  what  she  said  or  did.     Several 
objections  were  made.     It  was  urged,  that  the  taking  being  in  Mid- 
dlesex, the  indictment  should  not  have  been  in  Surrey,  no  force 
having  been  proved  there :  but  the  Court  said  it  was  a  continuing 
force  into  Surrey  ;  and  therefore  a  forcible  caption  there.     Then  it 
was  said  that  the  marriage  was  null,  because  the  woman  did  not 
know  what  she  said  or  did  :  but  the  Court  held,  that  though  this 
might  avoid  the  marriage,  yet  it  was  a  marriage  de  facto,  and  suffi- 
cient within  the  statute.     Further  it  was  urged,  that  an  intent  to 
marry  or  defile  was  not  alleged  in  the  indictment,  but  the  Court  said 
it  was  not  necessary,  [n) 

Upon  the  same  repealed  statute,  where  a  woman  was  taken  away  Of  the  countj 
forcibly  in  one  county,  and  afterwards  went  voluntarily  into  another  "LwMcl1  *Jf 
county,  and  was  there  married  or  defiled,  with  her  own  consent,  it  be  said  to  havo 
was  holden  that  the  fact  was  not  indictable  in  either  county  ;  on  the  been  com- 
ground  that  the  offence  was  not  complete  in  either,  but  that  if  by  mitted* 
her  being  carried  into  the  second  county,  or  in  any  other  manner, 
there  was  a  continuing  force  in  that  county,  the  offender  might  be 
indicted  there,  though  the  marriage  or  defilement  ultimately  took 
place  with  the  woman's  own  consent  (o)     The   enactment  of  the 

(*)  Rex  v.  Brown,  1  Ventr.  243.  Swendsen's  case,  5  St  Tri.  450,  464,  468. 

(/)  Wakefield's  case,  2  Lew.    1.     The  (n)  Fulwood's    case,    Cro.    Car.    482, 

parties  were  convicted  of  a  conspiracy  to  484,  488,  493.     The  prisoners  were  found 

commit  a  violation  of  the  repealed  statutes,  guilty,  and  sentenced  to  be  hanged. 
3  Hen.  7,  c.  2,  and  4  &  5  P.  &  M.  c.  8.  (o)  Fulwood's  case,  Cro.  Car.  485,  488. 

(m)  1  Hale,  660.     1  Hawk.  P.  C.  c.  41,  1  Hale,  660.   1  Hawk.  P.  C.  c.  41,  s.  11. 

s.  8.     Fulwood's  case,  Cro.  Car.  485,  493.  1  East,  P.  C.  c.  11,  s.  3,  p.  453. 
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late  statute,  7  Geo.  4,  c  64,  s.  12,  would  have  applied  to  this 
objection.  (  p) 
Case  of  Lock-       The  doctrine  that  there  must  have  been  a  continuance  of  the 
hart  Goidon     force  into  the  county  where  the  defilement  took  place,  was  recog- 
Gord*01"1011      n*ze(l  an(i  acted  upon  in  a  case  of  recent  occurrence,  and  one  by 
There  must      which  a  great  deal  of  public  interest  was  excited.     The  prisoners, 
have  been         Lockart  Gordon,  a  clergyman,  and  Loudon  Gordon,  his  brother, 
ofThTforoe66    were  ""l"*^  uP°n  the  repealed  statute,  for  the  forcible  abduction 
into  the  county  of  Rachael  A.  Lee,  under  the  following  circumstances.     The  pro- 
where  the         secutrix,  Mrs.  Lee,  a  natural  daughter  of  Lord  Le  De  Spencer,  and 
took^ace         entitled  by  his  lordship's  will  to  a  considerable  fortune,  married,  in 
under  the  re-     the  year  1794,  and  when  she  was  about  the  age  of  twenty,  a  Mr.  M. 
pealed  statute.  A.  Lee,  from  whom  she  shortly  afterwards  separated,  and  continued 
to  live  apart  from  him,  in  the  receipt  of  an  income  of  above  900& 
per  annum,  secured  to  her  separate  use.     In  the  month  of  De- 
cember, 1803,  when  she  was  living  in  Bolton-row,  Piccadilly,  the 
Erisoner,  Loudon  Gordon,  under  the  care  of  whose  mother  die 
ad  been  placed  for  some  time  when  a  girl,  introduced  himself 
to  her  by  means  of  her  medical  attendant,  as  an  old  acquaintance, 
and  some  short  time  afterwards  the  other  prisoner,  Lockhart  Gor- 
don, also  called  upon  her ;  and  both  of  them  being  recognized  by 
her,  they  continued,  but  more  especially  Loudon  Gordon,  occa- 
sionally to  visit  her  house.     Loudon  Gordon  called  four  or  five 
times  in  the  month  of  December,  and  several  times  in  the  fol- 
lowing January,  previous  to  the  transaction  in  question.     Mrs.  Lee 
stated  that  their  conversations,  on  these  visits,  were  chiefly  upon 
books,  as  her  habits  were  studious ;  but  that  upon  Loudon  Gor- 
don taking  leave  after  his  first  visit  he  saluted  ner;   and  that  on 
his  second  visit  she  warned  him  against  entertaining  any  attach- 
ment for  her,  which  she  thought  a  likely  thing  to  happen,  as  he 
was  a  young  man;  and  that  upon  her  giving  this  caution,  he  said 
he  had  an  attachment,  and  that  his  happiness  was  in  her  hands, 
By  way  of  changing  the  conversation,  she  then  read  to  him  an  ac- 
count of  a  dream  which  she  had  had,  and  requested  him  to  interpret 
it,  which  he  afterwards  did,  by  sending  to  her  an  interpretation, 
which  was  clever  and  ingenious.      The  third  time  he  called  he 
proposed  a  tour  into  Wales,  which  she  did  not  agree  to,  either 
then  or  at  any  time  ;  but  she  admitted  that  she  did  not  give  such 
an  absolute  refusal  as  to  prevent  his  mentioning  the  subject  again, 
and  that,  in  a  letter  which  he  wrote  to   her,  about  the  12th  of 
January,  (and  which  contained  strong  declarations  of  attachment,) 
he  alluded  to  the  tour  ;  but  she  expressly  stated,  that  she  did  not 
know  of  any  plan  for  going  with  him  any  where,  nor  ever  consented 
to  any  sucn  plan ;  though  when  it  was  mentioned  by  him  on  the 
same  day  on  which  she  received  his  letter,  she  said,  "  We  will  talk 
of  it"     A  letter  from  Lockhart  Gordon  was  received  by  her,  toge- 
ther with  that  from  Loudon,  in   which   he   also    mentioned  toe 
proposed  tour  as  likely  to  conduce  to  her  happiness ;  described  him- 
self as  having  a  head  to  conceive,  a  heart  to  feel,  and  a  hand  to 
execute,  whatever  might  be  for  her  advantage  ;  and  declared  that  if 
his  brother  ever  deceived  her  he  would  blow  his  brains  out.     A 
short  time  before  Sunday,  the  15  th  of  January,  Mrs.  Lee  invited 
Loudon  Gordon  to  dine  with  her  on  that  day,  and  requested  that 

(p)  See  the  lection,  ante,  p.  549. 
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he  would  bring  his  brother  Lockhart  with  him ;  and  they  came 
accordingly.  This  was  the  time  at  which  the  offence  was  alleged  to 
have  been  committed.  According  to  Mrs.  Lee's  account  of  the  ma- 
terial transactions  at  that  time,  it  appeared  that  after  dinner  she  said 
to  Lockhart  Gordon,  "  What  do  you  think  of  the  extraordinary  plan 
your  brother  has  proposed  ?"  To  which  he  replied,  "  If  he  loves 
you,  and  you  love  him,  1  think  it  will  tend  to  your  mutual  happi- 
ness ;  you  will  gain  two  friends."  That  she  did  not  recollect  any 
thing  more  being  said  upon  the  subject  till  Lockhart  Gordon  pulled 
out  his  watch,  said  it  was  near  seven  o'clock,  and  that  the  chaise 
would  soon  be  there ;  and  said,  further,  "  You  must  go  with  Loudon 
to-night"  She  thought  this  a  joke  ;  as  no  mention  had  been  pre- 
viously made  of  leaving  London,  or  of  any  chaise  ;  and  she  knew  of 
no  preparations  having  been  made  for  her  leaving  London.  About 
this  time,  Loudon  Gordon  came  towards  Mrs.  Lee  with  a  ring,  and 
attempted  to  put  it  on  her  finger  ;  but  she  drew  away  her  hand,  and 
the  ring  was  left  upon  the  table.  She  then  attempted  to  go  up 
stairs,  but  Lockhart  Gordon  said  she  should  not,  and  placed  himself 
against  the  door ;  and  either  at  that  time,  or  soon  afterwards,  he 

I)roduced  a  pistol ;  she,  however,  after  having  rung  the  bell  vio- 
ently,  got  out  at  the  door,  and  went  up  stairs,  where  she  said  to  her 
female  servant,  "  There  is  a  plan  to  take  me  out  of  my  house  ; 
they  are  armed  with  pistols ;  say  no  more  but  watch."  She  de- 
scribed herself  as  having  felt  quite  panic-struck  at  that  time.  Soon 
afterwards  the  prisoners  came  up  stairs,  and  Lockhart  Gordon  said, 
"  I  am  determined  you  shall  go  :"  this  was  not  said  in  a  threatening 
manner ;  but  soon  afterwards,  upon  her  saying  to  him,  "  What  right 
have  you  to  force  me  out  of  ray  house  ?"  he  said,  "  I  am  despe- 
rate," and  looked  as  if  he  was  so.  Mrs.  Lee  described  herself  as 
then  getting  into  a  very  wretched  and  confused  state  of  mind,  not 
absolutely  stupid,  but  unable  to  recollect  what  passed.  But  it 
appeared  from  the  evidence  of  her  servants,  that  Loudon  Gordon 
first  came  down  stairs,  and  sent  the  footman  to  call  a  coach,  who 
went  accordingly  ;  and  that  the  only  servants  then  in  the  house  were 
two  females  ;  that  Loudon  returned  up  stairs,  when  a  scuffle  was 
heard  almost  immediately,  and  Mrs.  Lee  called  out,  "  I  am  deter- 
mined not  to  go  out  of  my  own  house  ;"  to  which  Lockhart  Gordon 
replied,  "  I  am  desperate,  Mrs.  Lee."  The  female  servants  went 
immediately  up.  stairs,  and  found  Lockhart  pushing  Mrs.  Lee  out  of 
the  drawing-room,  with  his  arm  round  her  waist,  and  Loudon  near 
them.  Mrs.  Lee  was  in  a  thin  muslin  dress,  with  a  small  crape 
handkerchief  about  her  head,  as  she  was  dressed  for  dinner,  and 
without  any  hat  or  bonnet  One  of  the  servants  put  her  arms  round 
Mra.  Lee's  waist,  to  drag  her  away,  but  Lockhart  Gordon  pro- 
duced a  pistol,  and  swore  that  he  would  shoot  the  servant,  by 
which  she  was  so  much  alarmed  that  she  desisted.  The  other 
servant  then  took  Mrs.  Lee  by  the  hand,  but  quitted  it  upon  Lock- 
hart Gordon's  threatening  also  to  shoot  her,  and  presenting  a  pistol. 
Lockhart  Gordon  then  laid  hold  of  one  of  the  servants,  and,  both  of 
them  being  so  much  alarmed  as  to  make  no  further  resistance, 
Loudon  Gordon  put  his  arm  round  Mrs.  Lee's  waist,  and  took  her 
down  stairs,  and  out  at  the  street  door  ;  when  Lockhart  Gordon  im- 
mediately followed.  It  appeared  by  other  witnesses  that  a  post  chaise, 
which  the  prisoners  had  ordered  in  the  course  of  the  morning,  was 
vol.  i.  z  z 
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at  that  time  waiting  at  the  end  of  Bolton-row  ;  that  Mis.  Lee  was 
taken  to  it  by  Loudon  Gordon  ;  that  Lockhart  Gordon  followed  ; 
and  that  it  drove  off  immediately  on  the  road  to  Uxbridge.  Mrs.  Lee's 
account  was,  that  though  she  remembered  but  imperfecdy  what  took 
place  at  the  time  she  was  taken  away,  she  was  certain  that  she  went 
from  the  house  against  her  will,  but  that  no  manual  force  was  used 
to  get  her  into  the  chaise.  She  described  herself  in  a  state  of 
stupefaction  ;  and  several  of  the  witnesses  spoke  of  her  as 
of  a  very  nervous  frame,  easily  agitated,  and  subject  to  depression 
of  spirits  to  such  an  extent  as  to  be  occasionally  in  a  state  of  great 
mental  misery. 

As  soon  as  Mrs.  Lee  and  the  two  prisoners  had  got  into  the  chaise, 
it  drove  off  at  a  smart  pace  towards  Uxbridge,  Mrs.  Lee  sitting  in 
the  middle  between  the  prisoners ;  and  it  appeared  that,  after  chang- 
ing horses  at  Uxbridge  and  at  Wycombe,  tne  party  arrived  at  Tets- 
worth,  about  twelve  miles  from  Oxford,  between  one  and  two  o'clock 
in  the  morning.  Mrs.  Lee  stated,  that  she  frequendy  remonstrated 
with  the  prisoners  in  the  course  of  the  journey ;  and  particularly  told 
Lockhart  Gordon  that  it  was  "  a  most  infernal  measure,  and  a  breach 
of  hospitality;"  and  repeatedly  asked  him  for  a  chaise  to  take  her 
back  to  London ;  making  the  application  principally  to  him,  because 
he  seemed  to  have  taken  the  lead  in  the  whole  business.  But  it  ap- 
peared, as  well  from  her  own  admissions  as  from  the  evidence  of  the 
post-boys,  that  she  never  called  for  assistance  at  the  inns,  turnpike- 
rates,  or  other  places ;  and  one  of  the  post-boys  stated,  thai,  at 
Wycombe,  one  of  the  prisoners  asked  her,  whether  she  would  stay 
there  or  go  on  to  Tetsworth  or  Oxford,  and  that  her  answer  was, 
"I  don't  care."  Mrs.  Lee  also  admitted,  that  a  ring  was  put  upon 
her  finger  in  the  course  of  the  journey  by  Loudon  Gordon ;  and 
that,  during  the  journey,  but  whether  before  they  got  to  Uxbridge 
or  afterwards  she  could  not  tell,  she  took  a  steel  necklace,  with  a 
camphire  bag  attached  to  it,  from  her  neck,  and  threw  it  out  of  the 
window  of  the  chaise,  saying,  "  That  was  my  charm  against  plea- 
sure; I  have  now  no  occasion  for  it"  She  said,  that  she  used 
the  word  "  charm,"  as  alluding  to  the  supposed  medical  property  of 
camphire  in  quieting  the  nerves,  and  calming  the  passions,  particu- 
larly the  passion  which  a  person  of  one  sex  feels  for  a  person  of  the 
other ;  and  that  she  was  in  the  habit  of  wearing  it  as  a  sedative; 
that  at  the  time  she  used  the  expression  she  (rave  herself  up,  but  that 
she  afterwards  expostulated.  And  she  also  admitted,  that  during  the 
journey  she  made  some  inquiries  concerning  Loudon  Gordon's 
health ;  and  might,  perhaps,  have  inquired  how  long  it  was  since  he 
had  been  acquainted  with  a  person  of  her  own  sex. 

At  Tetsworth  the  parties  got  out  of  the  chaise,  and  supper  and 
beds  were  ordered  to  be  prepared.  Mrs.  Lee  stated,  that  she  eat 
a  good  supper,  and  that  there  was  a  good  deal  of  cheerful  conver- 
sation during  the  repast ;  the  whole  of  which  she  did  not  recollect, 
but  that  part  of  it  related,  as  she  believed,  to  Egyptian  hierogly- 
phics and  architecture.  A  question  was  then  put  to  her,  whether 
the  whole  of  what  passed  might  not  have  induced  Loudon  Gordon 
to  have  believed  that  he  might  approach  her  bed;  to  which  she 
answered,  "  It  might ;  I  was  in  desperation."  She  admitted,  that 
she  might  have  told  Loudon  Gordon  to  see  that  the  sheets  were 
well  aired ;  but  said  that  if  she  had  had  the  perfect  exercise  of  her 
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judgment,  and  her  mind  had  been  free  from  force,  she  should  have 
been  more  inclined  to  have  ordered  a  chaise  than  to  have  gone  to 
bed.  After  she  had  gone  up  stairs  into  the  bed-room,  the  cham- 
bermaid asked  her,  when  she  should  be  in  bed,  and  when  the  gen- 
tleman should  come  up ;  to  which  she  replied,  "  In  ten  minutes." 
Upon  this  statement  of  Mrs.  Lee's,  in  her  examination,  the  follow- 
ing question  was  put  to  her,  "  What  induced  you  to  send  such  a 
message  ?"  and  it  was  objected  to  by  the  counsel  for  the  prisoners, 
on  the  ground  that  it.  was  not  a  question  as  to  a  fact,  but  to  some- 
thing existing  in  the  mind  of  the  witness.  Lawrence,  J.,  over- 
ruled  the  objection ;  but  said,  that  whether  the  answer  would  be 
evidence  or  not  must  depend  upon  the  nature  of  it ;  that  if  Mrs. 
Lee  should  answer,  "  I  thought  my  life  in  danger ;  for  Lockhart 
Gordon  told  me,  if  I  did  not  let  Loudon  Gordon  come  to  bed  to 
me,  he  would  blow  my  brains  out;"  such  answer  would  certainly 
be  evidence,  though  the  apprehensions  of  the  witness,  unsupported 
by  words  used  by  the  prisoners,  or  facts,  would  not.  The  question 
was  then  put ;  and  Mrs.  Lee  answered,  "  I  was  under  the  impression 
that  my  life  was  in  danger  from  Lockhart  Gordon ;  and  I  was  appre- 
hensive of  some  serious  scuffle  at  the  inn,  in  which  lives  might  be 
lost"  Mrs.  Lee  then  stated,  that  shortly  after  the  chambermaid 
left  the  room  Loudon  Gordon  came  to  bed  to  her,  and  remained  with 
her  all  the  night ;  and  that  the  intercourse  took  place  between  them 
which  usually  takes  place  between  husband  and  wife. 

These  were  the  material  facts  of  the  case,  with  the  addition,  that 
it  was  proved  by  the  woman  with  whom  the  prisoners  lodged  in 
London,  that,  previous  to  the  time  when  this  transaction  took  place, 
Lockhart  Gordon  was  pressed  for  money,  and  backward  in  his  pay- 
ments, and  that  Loudon  Gordon  had  admitted  to  her  that  he  was  in 
distressed  circumstances.  The  learned  counsel  for  the  prisoners  was 
proceeding  in  his  cross-examination  of  Mrs.  Lee,  to  question  her  as 
to  her  religious  principles;  and  she  had  just  admitted,  that  she 
seldom  went  to  any  place  of  worship,  and  was  inclined  to  doubt  the 
Christian  religion,  when  Lawrence,  J.,  after  having  inquired  of  the 
counsel  for  the  prosecution,  whether  they  had  any  further  evidence 
to  offer  of  force  in  the  county  of  Oxford,  and  been  told  by  them  that 
they  had  not,  said,  that  he  was  of  opinion  the  case  should  not  pro- 
ceed any  further.  The  learned  judge  then  addressed  himself  to  the 
jury,  and  told  them,  that,  in  order  to  constitute  the  offence  with 
which  the  prisoners  were  charged,  there  must  be  a  forcible  taking, 
and  a  continuance  of  that  force  into  the  county  where  the  defilement 
takes  place,  and  where  the  indictment  is  preferred;    that  in  the 

} present  case,  though  there  appeared  clearly  to  have  been  force  used 
or  the  purpose  of  taking  the  prosecutrix  from  her  house,  yet,  it  ap- 
peared also,  that  in  the  course  of  the  journey  she  consented ;  as  she 
did  not  ask  for  assistance  at  the  inns,  turnpike-gates,  &c,  where  she 
had  opportunities ;  and  that,  as  she  was  unable  to  fix  times  or  places 
with  any  precision,  this  consent  probably  took  place  before  the  par- 
ties came  into  the  county  of  Oxford;  and  that  they  must  therefore 
acauit  the  prisoners,  (k) 

Upon  an  indictment  for  abduction  on  the  9  Geo.  4,  c.  31,  8.  19,  it  On  an  indict - 

(*)  Rex  v.  Lockhart  and  Loudon  Gor-  ferred  to  in  the  text-books,  I  have  thought 
don,  eor.  Lawrence,  J.,  Oxford  Lent  Ass.  it  better  to  retain  it  in  this  edition. 
1804*    As  I  find  this  case  frequently  re-      C.  S.  G. 
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ment  under  the  must  be  proved  that  the  prisoner  took  away  the  woman  from  motives 
<L^i° inmost  °^  mcre>  hut  his  expressions  relative  to  her  property  are  evidence 
be  proved  that  that  he  was  actuated  by  such  motives.  Upon  an  indictment  for  hav- 
the  prisoner  ing  feloniously  and  from  motives  of  lucre  taken  away  and  detained 
iw^rom  m£  ^'  a8amst  her  w*^>  8^e  having  a  future  interest  in  certain  personal 
tiveg  of  lucre,  property,  containing  a  count  with  intent  to  marry,  and  a  count  with 
His  expressions  intent  to  defile,  it  appeared  that  the  prisoner  had  taught  M.  E.  music, 
prwrtyareT  an(^  **ad  P*"*  ^  a^^Tesaes  to  her,  which  were  favourably  received  by 
evidence  that  her,  but  which  her  relatives  insisted  upon  her  breaking  off,  and  by 
he  did  so.  their  advice  she  wrote  to  the  prisoner  to  tell  him  that  the  intimacy 

must  cease  for  ever.  One  day  when  she  was  walking  out  the  pri- 
soner came  in  a  gig,  got  out,  came  behind  her,  and  having  placed  his 
hand  on  her  shoulder  carried  her  in  his  arms  to  the  gig,  she  strug- 
gling and  screaming  all  the  time  he  was  doing  so.  He  then  drove 
away  with  her,  but  was  pursued  and  overtaken  at  a  distance.  She 
was  cross-examined  with  a  view  to  shew  that  she  had  consented  to 
the  abduction.  M.  E.  would,  on  her  attaining  the  age  of  twenty-one, 
be  entitled  to  the  sum  of  2100/.,  and  the  prisoner  had  said  that  he 
knew  she  would  be  entitled  to  200/.  a-year.  It  was  contended,  that 
if  the  prisoner  carried  her  off  even  against  her  own  consent  to  make 
her  his  wife  from  affection  to  her  person,  and  not  as  the  means  of 
getting  at  her  property,  the  offence  was  not  proved.  In  Rex  v. 
Wakefield,  (a)  the  parties  had  no  previous  intimacy,  and  therefore  all 
inducement  to  the  act  arising  from  real  passion  and  affection  was  out 
of  the  question ;  and  the  abduction  in  that  instance,  as  well  as  almost 
every  other  which  had  been  the  subject  of  penal  inauiiy,  could  be 
accounted  for  on  no  other  grounds  than  those  of  cold  and  sordid 
calculation,  to  get  possession  of  a  lady's  property  by  first  obtaining 
possession  of  her  person.  Parke,  B.,  "I  agree  with  the  learned 
counsel  for  the  prisoner,  that  there  is  a  great  distinction  between  this 
case  and  the  case  of  Rex  v.  Wakefield,  as  there  was  not  in  that  case 
any  previous  intimacy  between  the  parties.  I  also  agree  with  him 
as  to  his  argument,  that  if  all  the  other  requisites  of  the  statute 
constituting  tne  offence  are  satisfied,  and  the  evidence  of  the  motive 
being  the  base  and  sordid  one  of  lucre,  is  unsatisfactory  or  insuffi- 
cient, it  will  be  your  duty  to  acquit  the  prisoner  of  the  charge  of 
felony.  It  is  clearly  made  out  that  B£iss  Ellis  is  entitled  to  personal 
property,  and  that  the  prisoner  took  her  away  with  the  intention  of 
marrying  her ;  and  I  think  that  the  other  count  may  be  entirely  laid 
out  of  your  consideration,  as  there  is  no  evidence  of  it  whatever. 
You  will  therefore  say,  whether  the  prosecutrix  being  a  lady  entitled 
to  property,  the  prisoner  either  took  her  away  or  detained  her 
against  her  will,  with  the  intent  of  marrying  her,  but  for  the  base 
purpose  of  getting  possession  of  her  property ;  and  if  you  come  to 
the  conclusion  that  that  was  so,  it  will  be  your  duty  to  find  him 
guilty  of  the  felony.  With  respect  to  the  motives  of  the  prisoner 
evidence  has  been  given  of  expressions  used  by  the  prisoner  respect- 
ing the  property  of  Miss  Ellis,  such  as  his  having  told  one  of  the 
witnesses  that  he  had  seen  Mr.  WhitwelTs  will,  and  that  she  would 
be  entitled  to  200i  a-year.  These  expressions  are  important  for  you 
to  consider,  in  order  to  your  forming  a  judgment  whether  the  pri- 
soner was  actuated  by  motives  of  lucre  or  not  Unless  you  are  satis- 
fied that  such  a  motive  prompted  him  to  take  away  the  prosecutrix 
against  her  will,  he  is  entitled  to  be  acquitted  of  the  felony ;  and  you 

(a)  Port,  psge  710. 
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will  then  consider  whether  he  used  any  force  to  her  person  in  taking 
her  away,  and  took  her  away  against  her  consent ;  for  if  he  did,  and 
he  is  not  guilty  of  the  felony,  you  may,  under  the  present  indictment, 
convict  him  of  the  assault"  (r) 

This  case  also  shews,  that  if  the  prisoner  be  acquitted  of  the  felony,  Conviction  of 
he  may  be  convicted  of  an  assault  under  the  1  Vict,  c  85,  8.  11,  if  «wault  under 
he  used  force  to  the  person  of  the  female  in  taking  her  away;  under  ^^  8lcj*| 
that  section  and  the  8th  the  prisoner  may  be  imprisoned  for  three 
years  with  or  without  hard  labour  in  the  common  gaol  or  house  of 
correction,  and  may  be  kept  in  solitary  confinement  for  any  portion 
or  portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard 
labour,  not  exceeding  one  month  at  any  one  time,  and  not  exceeding 
three  months  in  any  one  year.  («) 

It  was  resolved,  that  an  indictment  for  this  offence  upon  the  re-  Necessary 
pealed  statute,  ought  expressly  to  set  forth  that  the  woman  taken  statement  in 
away  had  lands  or  goods,  or  was  heir  apparent,  and  that  the  taking  Ae  "Hutment. 
was  against  her  will ;  and  that  it  was  for  lucre ;  and  also  that  she 
was  married  or  defiled ;  such  statement  being  necessary  to  bring  a 
case  within  the  preamble  of  that  statute,  to  which  the  enacting  clause 
clearly  referred  in  speaking  of  persons  taking  away  a  woman  "  so 
against  her  will."  (t)    But  it  was  said  not  to  have  been  necessary  to 
state  in  the  indictment,  that  the  taking  was  with  an  intention  to 
marry  or  defile  the  party,  because  the  words  of  the  statute  did  not 
require  such  an  intention,  nor  did  the  want  of  it  any  way  lessen  the 
injury,  (u)    In  an  indictment,  however,  upon  the  9  Geo.  4,  c  31, 
the  allegation  as  to  the  intent  will  be  necessary. 

It  appears  to  have  been  considered  as  clear,  that  a  woman  taken  oftheeridence 
away  and  married  might  be  a  witness  against  the  offender,  if  the  of  the  woman 
force  were  continuing  upon  her  till  the  marriage  ;  and  that  she  ^™1^en^tx- 
might  herself  prove  such  continuing  force  ;  (v)  for  though  the  of-  ried. 
fender  was  her  nusband  de  facto,  he  was  no  husband  dejure,  in  case 
the  marriage  was  actually  against  her  will,  (w)    It  seems,  however, 
to  have  been  questioned,  how  far  the  evidence  of  the  inveigled 
woman  would  be  allowed,  in  cases  where  the  actual  marriage  was 
good,  by  her  consent  having  been  obtained  after  forcible  abduc- 
tion, (x)     But  other  authorities  appear  to  agree  that  it  should  be 
admitted,  even  in  that  case ;  esteeming  it  absurd  that  the  offender 
should  thus  take  advantage  of  his  own  wrong,  and  that  the  very  act 
of  marriage,  which  was  a  principal  ingredient  of  his  crime,  should 
(by  a  forced  construction  of  law,)  be  made  use  of  to  stop  the  mouth 
of  the  most  material  witness  against  him.  ( y)      And  where  the 


(r)  Reg.  «.  Barratt,  9  C.  &  P.  387, 
Parke,  B. 

(«)  See  these  sections  and  the  cases  upon 
them,  pot/,  tit  "Aggravated  AuavkU." 

(0  ]  Hawk.  P.  C.  c  41,  s.  4.  1  Hale. 
660.  4  Blac.  Com.  209.    12  Co.  21,  100. 

(«)  Fulwood's  case,  Cro.  Car.  488, 
ante,  703.  It  is  said,  however,  in  1  Hale, 
660,  that  the  words  t&  intention  ad 
imam  maritandum  are  usually  added  in  in- 
dictments on  this  statute,  and  that  it  was 
safest  so  to  do. 

(v)  Fulwood's  case,  Cro.  Car.  488. 
Brown's  case,  1  Ventr.  243.  Swendsen's 
9, 6  St.  Tri  456. 


(to)  1  Hale,  660,  661.  4  Blac.  Com. 
209. 

(x)  I  Hale,  661,  where  the  author  ob- 
serves, upon  Brown's  case  (ante,  note  (o), 
that  some  of  the  reasons  why  the  woman 
was  sworn  and  gave  evidence  were,  that 
there  was  no  cohabitation,  and  that  there 
was  concurring  evidence  to  prove  the 
whole  fact :  but  that  if  she  had  freely  and 
without  constraint,  lived  with  the  person 
who  married  her  for  any  considerable  time,, 
her  examination  in  evidence  might  have 
been  more  questionable. 

(  y)  4  Blac.  Com.  209. 
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marriage  was  against  the  will  of  the  woman  at  the  time,  there  does 
not  seem  to  be  any  good  ground  upon  which  her  competency  could 
be  objected  to,  though  she  might  have  given  her  subsequent  as- 
sent (z)  It  also  appears  to  have  been  ruled  upon  debate,  in  a 
modern  case,  that  a  wife  was  a  competent  witness  for,  as  well  as 
against  her  husband,  on  the  trial  of  an  indictment  for  this  of- 
fence, although  she  had  cohabited  with  him,  from  the  day  of  her 
marriage,  (a) 

Ana  it  has  been  since  held,  that  a  wife  is  competent  against  her 
husband,  in  all  cases  affecting  her  liberty  and  person.  An  heiress 
was  obtained  possession  of  by  means  of  a  fraudulent  letter,  and  carried 
by  a  circuitous  route  to  Gretna  Green,  where,  by  means  of  false 
representations,  she  was  prevailed  upon  to  go  through  the  cere- 
mony of  a  Scotch  marriage,  and  consent  to  become  the  wife  of  one  of 
the  persons  who  had  carried  her  away.  Upon  an  indictment  for 
conspiring  to  commit  a  violation  of  the  3  lien.  7,  c  2,  and  4  &  5 
Ph.  &  M.  c  8,  (now  repealed,)  it  was  proposed  to  call  her  as  a 
witness  for  the  prosecution,  and  she  was  objected  to,  on  the  ground 
that  the  marriage  was  valid,  and  consequently  she  was  incompe- 
tent (b)  She  was,  however,  examined,  and  afterwards  a  member  of 
the  Scotch  bar,  who  stated  that  it  was  a  valid  marriage,  according  to 
the  law  of  Scotland.  Hullock,  B.,  "  A  wife  is  competent  againsther 
husband,  in  all  cases  affecting  her  liberty  and  person.  This  was 
decided  in  Lord  Audley's  case,  (c)  having  been  before  that  time  for 
a  long  while  doubted  ;  but  it  has  since  been  established,  by  a  long 
series  of  cases,  that  she  may  prosecute,  exhibit  articles  of  the 
peace,  &c."  "  I  am  not  convinced,  by  what  has  been  said,  that  this 
marriage  is  valid  in  Scotland.  If  it  is  not,  the  witness  is  admissible, 
of  course.     If  not,  I  still  think  her  so."  (d) 

The  unlawful  abduction  of  a  girl  under  the  age  of  sixteen  from 
her  parents,  or  persons  having  the  charge  of  her,  is  an  offence  of  the 
degree  of  misdemeanor  by  the  9  Geo.  4.  c.  31,  s.  20.  which  enacts, 
"  That  if  any  person  shall  unlawfully  Jake,  or  cause  to  be  taken,  any_ 
unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of  the  pos- 
session, ancTagainst  the  will  of  her  father  or  mother,  or  of  any  other 
person  having  the  lawful  care  or  charge  oFher,  every  such  offender 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall 
be  liable  to  suffer  such  punishment,  by  fine  or  imprisonment,  or  by 
both,  as  the  Court  shall  award." 

The  construction  upon  some  parts  of  the  repealed  statute,  4  &  5 
Ph.  &  M.  c  8,  may  still  be.  worthy  of  observation. 

It  was  decided,  that  the  taking  away  a  natural  daughter  under 
sixteen  years  of  age,  from  the  care  and  custody  of  her  putative  &- 


(*)  1  East,  P.  C.  c.  11,  a.  5,  p.  464. 

(a)  Perry's  case,  Bristol,  1794.  1  Hawk. 
P.  0.  c.  41,  s.  13,  and  in  1  East,  P.  C. 
c.  1 1,  s.  5,  p.  455,  the  learned  author  says, 
"  I  conceive  it  to  be  now  settled,  that  in 
all  cases  of  personal  injuries  committed  by 
the  husband  or  wife  against  each  other  the 
injured  party  is  an  admissible  witness 
against  the  other."  And  see  post*  Book 
on  Evidence  In  Perry's  case  no  force  was 
used,  see  per  Hullock,  B,  Wakefield's 
case,  2  Lew.  280. 


(6)  It  was  contended  that  her  incompe- 
tency might  be  shown  either  by  examining 
her  on  the  voir  dirty  or  by  other  witnesses, 
and  for  the  defendant  it  was  proposed  to 
show  her  incompetency  by  other  witnesses. 
Hullock,  B-,  ruled  that  as  this  was  a  point 
of  practice,  and  he  saw  some  inconvenience 
in  not  calling  her,  which  would  not  exist  if 
she  were  called,  she  should  be  called. 

(c)  3  How.  St.  TV.  413. 

(<Q  Wakefield's  case,  2  Lew.  279,  Hul- 
lock, B. 
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ther,  was  an  offence  within  the  statute,  (d)  It  was  also  holden  that  tion  of  the 
a  mother  retained  her  authority,  notwithstanding  her  marriage  to  a  4  &  5Ph.&M. 
second  husband  ;  and  that  the  assent  of  the  second  husband  was  not  ^aled? *  ™ 
material,  (e)  In  the  last  case  it  was  also  ruled,  that  the  fourth  sec- 
tion of  the  statute  extended  only  to  the  custody  of  the  father,  or  to 
that  of  the  mother  where  the  father  had  not  disposed  of  the  custody 
of  the  child  to  others.  (/)  In  a  case  where  a  widow,  fearing  that 
her  daughter,  who  was  a  rich  heiress,  might  be  seduced  into  an  im- 
provident marriage,  placed  her  under  the  care  of  a  female  friend, 
who  sent  for  her  son  from  abroad,  and  married  him  openly  in  the 
church,  and  during  canonical  hours,  to  the  heiress,  before  she  at- 
tained the  age  of  sixteen,  and  without  the  consent  of  her  mother, 
who  was  her  guardian ;  it  was  holden,  that  in  order  to  bring  the 
offence  within  the  statute,  it  must  appear  that  some  artifice  was 
used  ;  that  the  elopement  was  secret ;  and  that  the  marriage  was  to 
the  disparagement  of  the  family,  (g)  But  in  this  case  it  has  been 
remarked,  that  no  stress  appears  to  nave  been  laid  upon  the  circum- 
stance of  the  mother  having  placed  the  child  under  the  care  of  the 
friend,  by  whose  procurance  the  marriage  was  effected  ;  and  that  it 
deserves  good  consideration  before  it  is  decided  that  an  offender, 


(d)  Rex  v.  Cornforth,  2  Str.  1162. 
1  Hawk.  P.  C.  c  41,  s.  14.  Rex  0. 
Sweeting,  1  East,  P.  Ccl  I,  s.  6,  p.  457. 
The  4  &  5  PL  &  M.c.8.1.  2.  enacted, 
"  that  it  shall  not  be  lawful  to  anv  person 
or  persona  to  take  oil  convey  away,  or 
cause  to  be  taken  or  conveyed  away,  any 
jgakf,  or  woman  child_  unmarried,  being 
under  tie  age  of  sixteen  year*,  out  of  or 
from  fee  possession,  custody,  or  governance, 
and  against  tne  will  of  theJatber  of  such 
nua  or  woman  cMid,  or  of  such  person 
or  persons,  to  whom  the  father  of  such  maid 
or  woman  child,  by  his  last  will  and  testa- 
ment, or  by  any  other  act  in  his  lifetime, 
hath  or  shall  appoint,  assign,  bequeath, 
give,  or  grant  the  order,  keeping,  educa- 
tion, or  governance  of  such  maid  or  woman 
child,  except  such  taking  and  conveying 
away  as  shall  be  had,  made,  or  done,  by  or 
for  such  person  or  persons,  as  without  fraud 
or  covin  l>e,  or  then  shall  be,  the  master  or 
mistress  of  such  maid  or  woman  child,  or 
the  guardian  in  socage,  or  guardian  in 
chivalry,  of  or  to  such  maid  or  woman  child.  * 

By  sec.  3,  "  If  any  person  or  persons 
above  the  age  of  fourteen  years,  shall  un- 
lawfully take  or  convey,  or  cause  to  be 
taken  or  conveyed,  any  maid  or  woman 
child  unmarried,  being  within  the  age  of 
sixteen  years,  out  of  or  from  the  possession, 
and  against  the  will  of,  the  father  or 
mother  of  such  child,  or  out  of  or  from 
the  possession  and  against  the  will  of  such 
person  or  persons  as  then  shall  happen  to 
save,  by  any  lawful  ways  or  means,  the 
order,  keeping,  education,  or  governance  of 
any  such  maiden  or  woman  child  ;  that 
then  every  such  person  and  persons  so 
offending,  being  thereof  lawfully  attainted 
or  convicted  by  the  order  and  due  course  of 
the  laws  of  this  realm,  (other  than  such 
of  whom  such  person  taken  away  shall  hold 


any  lands  or  tenements  by  knight's  service) 
shall  have  and  suffer  imprisonment  of  his  or 
their  bodies,  by  the  space  of  two  whole 
years,  without  bail  or  mainprise,  or  else 
shall  pay  such  fine  for  his  or  their  said 
offence,  as  shall  be  assessed  by  the  council 
of  the  Queen's  highness,  her  heirs  or  suc- 
cessors, in  the  Star  Chamber  at  West- 
minster." 

By  sec.  4,  "  If  any  person  or  persons 
shall  sq  take  away,  or  cause  to  be  taken 
away,  as  is  aforesaid,  and^deflower  any  such 
maid  or  woman  child^s*  is  aforesaid,  or 
shall  against  the  will,  or  unknowing  of  or 
to  the  father  of  any  such  maid  or  woman 
child,  if  the  father  be  in  life,  or  against  the 
will,  or  unknowing  of  the  mother  of  any 
such  maid  or  woman  child  (having  the 
custody  or  governance  of  such  child,  if  the 
father  be  dead)  by  secret  letters,  messages, 
or  otherwise  contract  matrimony  with  any 
such  maiden  or  woman  child,  except  such 
contracts  of  matrimony  as  shall  be  made  by 
the  consent  of  such  person  or  persons,  as 
by  the  title  of  wardship  shall  then  have,  or 
be  entitled  to  have,  tne  marriage  of  such 
maid  or  woman  child;  that  then  every 
such  person  or  persons  so  offending,  being 
thereof  lawfully  convicted  as  is  aforesaid, 
shall  suffer  imprisonment  of  his  or  their 
bodies,  by  the  space  of  five  years,  without 
bail  or  mainprise,  or  else  shall  pay  such 
fine  for  his  or  their  said  offence  as  shall  be 
assessed  by  the  said  council  in  the  said  Star 
Chamber ;  the  one  moiety  of  all  which  for- 
feitures and  fines  shall  be  to  the  King  and 
Queen's  majesties,  her  heirs  and  successors, 
the  other  moiety  to  the  parties  -grieved." 

(e )  Ratcliffc's  case,  3  Co.  39. 

(/)  Id.  ibid 

(  g)  Hicks  0.  Gore,  3  Mod  84.  1  Hawk. 
P.  C.  c.  4l,s.  11. 
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acting  in  collusion  with  one  who  has  the  temporary  custody  of  ano- 
ther's child,  for  a  special  purpose,  and  knowing  that  the  parent  or 
guardian  did  not  consent,  was  not  within  the  statute  ;  for  that  then 
every  schoolmistress  might  dispose,  in  the  same  manner,  of  the  chil- 
dren committed  to  her  care.  (A)  It  has  been  said  that  there  must  be 
a  continued  refusal  of  the  parent  or  guardian  ;  and  that  if  they  once 
agree  it  is  an  assent  within  the  statute,  notwithstanding  any  subse- 
quent dissent ;  (*)  but  this  was  not  the  point  in  judgment ;  and  it 
has  been  observed  that  it  wants  further  confirmation.  ( J) 

It  seems  that  it  was  no  legal  excuse  for  this  offence  that  the 
defendant,  being  related  to  the  lady's  father,  and  frequently  in- 
vited to  the  house,  made  use  of  no  other  seduction  than  the 
common  blandishments  of  a  lover,  to  induce  the  lady  secretly  to  elope 
and  marry  him,  if  it  appeared  that  the  father  intended  to  marry 
her  to  another  person,  and  so  that  the  taking  was  against  his 
consent  (k) 

And  the  prohibition  being  general,  the  want  of  a  corrupt  motive  wag_ 

no  answer  to  the  criminal  charge.  (I)    It  seems  that  if  an  indictment 

or  information  upon  this  statute  stated,  that  the  defendant  "  being 

above  the  age  of  fourteen  years,  took  one  A.,  then  being  a  virgin 

unmarried,  possessed  of  moveable  goods,  and  seised  of  lands  of  great 

value,  out  of  the  custody  of  her  mother,  &c.,w  the  word  being  was  a 

sufficient  averment  of  the  facts  which  follow.  {971) 

4  Geo.  4.  c.  76,       Many  of  the  provisions  of  the  Marriage  Act,  4  Geo.  4,  c.  76, 

so^m  •Pereons  nave  been   already  stated,  (n)      The   twenty-first  section  enacts, 

matrimonii     "  That  h°  any  person  shall,  after  the  first  day  of  November,  1823, 

any  other         solemnize  matrimony  in  any  other  place  than  a  church  or  such  public 

church*"  *      chapel  wherein  banns  may  be  lawfully  published,  or  at  any  other 

or  at  an  impro-  ^me  than  between  the  hours  of  eight  and  twelve  in  the  forenoon, 

per  time,  or       unless  by  special  license  from  the  Archbishop  of  Canterbury  ;  or 

or'ucen1*"1118    &^all  so'emnize  matrimony  without  due  publication  of  banns,  unless 

not  being  'in      license  of  marriage  be  first  had  and  obtained  from  some  person  or 

holy  orders,  to  persons  having  authority  to  grant  the  same  :  or  if  any  person  falsely 

felon"11*  °f       pretending  to  oe  in  holy  orders,  shall  solemnize  matrimony  according 

to  the  rites  of  the  Church  of  England,  every  person  knowingly  and 

wilfully  so  offending,  and  being  lawfully  convicted  thereof,  shall  be 

deemed  and  adjudged  to  be  guilty  of  felony,  and  shall  be  transported 

for  the  'space  of  fourteen  years,  according  to  the  laws  in  force  for 

transportation  of  felons,  provided  that  all  prosecutions  for  such  felony 

shall  be  commenced  within  the  space  of  three  years  after  the  offence 

committed."  (0) 


(A)  1  East,  P.  G.  c  1  ],  s. 6,  p  457. 

<•)  Calthrop  v.  Axtel,  3  Mod.  169. 

ij)  1  East,  P.  C.  c.  ll,s  6,  p.  457. 

( A)  Rex  v.  Twisleton  and  others,  1  Lev. 
257.  S.  C.  1  Sid.  387.  2  Keb.  32.  1 
Hawk.  P.  C.  c.  41,  s.  10. 

(0  1  East,  P.  C.  c.  11,  s.  9,  p.  459. 
And  see  the  principle  stated,  ante,  p.  46. 

(m)  Bex  v.  Moor,  2  Lev.  179.  S.  P. 
Rex  v.  Boyal,  2  Burr.  832.  1  Hawk.  P.  C. 
c.  41,  s.  9. 

( n )  Ante,  p.  1 92,  et  seq. 

(©)  This  section  seems  incidentally  re- 
pealed by  the  6  &  7  Wm.  4,  c.  85,  except 
as  to  the  oTencc  of  pretending  to  be  in  holy 


orders  and  solemnizing  matrimony  accord- 
ing to  the  rites  of  the  Church  of  England. 
See  Lonsd.  Cr.  L.  140.  The  4  Geo.  4,  c  76, 
contains  no  provisions  for  the  punishment 
of  principals  in  the  second  degree  and  ac- 
cessories; see  therefore,  p.  713,  note  (p). 
The  act  does  not  extend  to  the  marriages 
of  any  of  the  royal  family  (s.  30),  nor  to 
any  marriages  amongst  Quakers  or  Jews, 
where  both  the  parties,  to  any  such  mar- 
riage, shall  be  Quakers  or  Jews  (s.  32). 
And  it  extends  only  to  that  part  of  the 
United  Kingdom  called  England  (s.  33). 
And  see  further  as  to  the  provisions  of  this 
act,  ante,  p.  192,  et  $eq. 


CHAP.   VII.l 


6  £-7  Wm.  4,c.  85. 
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By  the  marriage  act,  6  &  7  Wm.  4,  c.  85,  s.  39,  "every  person  who  6  &  7  Wm.  4, 
after  the  said  first  day  of  March  (1837),  shall  knowingly  and  wilfully  £  85. 
solemnize  any  marriage  in  England,  except  by  special  license,  in  go^^mr 
any  other  place  than  a  church  or  chapel  in  which  marriages  may  be  marriage 
Bolemnized  according  to  the  rites  of  the  Church  of  England,  or  than  gwlty  of  felony, 
the  registered  building  or  office  specified  in  the  notice  and  certificate 
as  aforesaid,  shall  be   guilty   oi  felony,  (except  in  the  case  of  a 
marriage  between  two  of  the  Society  of  Friends,  commonly  called 
Quakers,  according  to  the  usages  of  the  said  society,  or  between  two 
persons  professing  the  Jewish  religion,  according  to  the  usages  of 
the  Jews,)  and  every  person  who  in  any  such  registered  building  or 
office  shall  knowingly  and  wilfully  solemnize  any  marriage  in  the 
absence  of  a  registrar  of  the  district  in  which  such  registered  building 
or  office  is  situated,  shall  be  guilty  of  felony  :  and  every  person  who 
shall  knowingly  and  wilfully  solemnize  any  marriage  in  England 
after  the  said  first  day  of  March,  (except  by  license,)  within  twenty- 
one  days  after  the  entry  of  the  notice  to  the  superintendent  registrar 
as  aforesaid,  or  if  the  marriage  is  by  license,  within  seven  days  after 
such  entry,  or  after  three  calendar  months  after  such  entry,  shall  be 
guilty  of  felony."  (p) 

By  sec  40,  "  Every  superintendent  registrar  who  shall  knowingly  Superintend 
and  wilfully  issue  any  certificate  for  marriage  after  the  expiration  of  tent  registrars 
three  calendar  months  after  the  notice  shall  have  been  entered  by  ^flc^te?"* 
him  as  aforesaid,  or  any  certificate  for  marriage  by  license  before  the  guilty  of  felony, 
expiration  of  seven  days  after  the  entry  of  the  notice,  or  any  certifi- 
cate for  marriage  without  license  before  the  expiration  of  twenty-one 
days  after  the  entry  of  the  notice,  or  any  certificate,  the  issue  of 
which  shall  have  been  forbidden  as  aforesaid,  by  any  person  autho- 
rized to  forbid  the  issue  of  the  registrar's  certificate,  or  who  shall 
knowingly  and  wilfully  register  any  marriage  herein  declared  to  be 
null  and  void,  and  every  registrar  who  shall  knowingly  and  wil- 
fully issue  any  license  tor  marriage  after  the  expiration  of  three 
calendar  months  after  the  notice  shall  have  been  entered  by  the  re- 
gistrar as  aforesaid,  or  who  shall  knowingly  and  wilfully  solemnize 
in  his  office  any  marriage  herein  declared  to  be  null  and  void,  shall 
be  guilty  of  felony."  (q) 

By  sec  41,  "  Every  prosecution  under  this  act  shall  be  com- 
menced within  the  space  of  three  years  after  the  offence  com- 
mitted." 

By  sec.  42,  "  If  any  person  shall  knowingly  and  wilfully  inter-  Marriages 
marry  after  the  said  first  day  of  March,  under  the  provisions  of  this  vojd  if  .**"}ulJ 
act,  in  any  place  other  than  the  church,  chapel,  registered  building,  ^"Se  know- 


(  p)  This  is  a  felony  for  which  no  punish- 
ment is  provided,  it  is  therefore  punishable 
under  the  7  &  8  Geo.  4,  c.  28,  s.  8,  (ante, 
p.  38),  and  sec.  9,  and  1  Vict.  c.  90,  s.  5, 
{ante,  p.  65,  note  (/)  ).  The  principals  in 
the  second  degree  are  punishable  in  the  same 
manner  as  the  principals  in  the  first  degree 
(ante,  p.  65,  note  (O  )»  and  as  there  is  no 
provision  for  the  punishment  of  accessories, 
they  are  punishable  under  the  same  clauses 
as  the  principals  in  the  first  degree.  The 
result  is  that  the  principals  in  the  first  and 
second  degree,  and  the  accessories  are  all 
punishable  alike,  with  transportation  beyond 
the  seas  for  the  term  of  seven  years,  or  im- 


prisonment for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  and 
the  offender  may  be  ordered  to  be  kept  in 
solitary  confinement  for  any  portion  or  por- 
tions of  such  imprisonment,  or  of  such  im- 
prisonment with  hard  labour,  not  exceeding 
one  month  at  a  time,  or  three  months  in  the 
space  of  one  year,  as  to  the  Court  in  its  dis- 
cretion shall  seem  meet ;  and  if  a  male 
may  be  once,  twice,  or  thrice  whipped  (if 
the  Court  shall  so  think  fit),  in  addition  to 
such  imprisonment.  C.  S.  G. 

(?)  See  note  (p),  supra,  and  see  the  other 
provisions  of  this  act,  ante,  p.  197,  et  uq. 
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ledge  of  both  or  office,  or  other  place  specified  in  the  notice  and  certificate  afore- 
Pw^ies-  said,  or  without  due  notice  to  the  superintendent  registrar,  or  with- 

out certificate  of  notice  duly  issued,  or  without  license,  in  case  a 
license  is  necessary  under  this  act,  or  in  the  absence  of  a  registrar  or 
superintendent  registrar,  where  the  presence  of  a  registrar  or  super- 
intendent registrar  is  necessary  under  this  act,  the  marriage  of  such 
persons,  except  in  any  case  hereinafter  excepted,  shall  be  null  and 
void  ;  provided  always,  that  nothing  herein  contained  shall  extend 
to  annul  any  marriage  legally  solemnized  according  to  the  provisions 
of  an  act  passed  in  the  fourth  year  of  his  late  Majesty  Georee  the 
4  Geo.  4,  c.  76.  Fourth,  entitiiled,  '  An  act  for  amending  the  laws  respecting  the  so- 
lemnization of  marriages  in  England.' " 
In  cases  of  By  sec  43,  "  If  any  valid  marriage  shall  be  had  under  the  pro- 

fraudulent  visions  of  this  act,  by  means  of  any  wilfully  false  notice,  certificate, 
^^Srty  or  declaration  made  by  either  party  to  such  marriage,  as  to  any 
to  forfeitall  matter  to  which  a  notice,  certificate,  or  declaration  is  herein  required, 
pr°'pcrt2J^  lt  ^^  ^  kwfiil  f°r  h*8  Majesty's  Attorney  General  or  Solicitor 
the  marriage,  General  to  sue  for  a  forfeiture  of  all  estate  and  interest  in  any 
as  in  4  Geo.  4,  property  accruing  to  the  offending  party  by  such  marriage  ;  and  the 
<*•  76-  proceedings  thereupon  and  consequences  thereof  shall  oe  the  same 

as  are  provided  in  the  like  case  with  regard  to  marriages  solemnized 
by  license  before  the  passing  of  this  act  according  to  tne  rites  of  the 
Church  of  England." 
tapcrinten.  By  the  1  Vict  c.  22,  sea  4,   "Every  superintendent  registrar, 

dent  registrars  tf  ho  aj^r]  knowingly  and  wilfully  issue  any  license  for  marriage  after 
Uoenses^r1^  ^e  expiration  of  three  calendar  months  after  the  notice  shall  have 
solemnising  been  entered  by  the  superintendent  registrar,  as  provided  by  the 
™rri*g?s'  said  act  for  marriages,  (r)  or  who  shall  knowingly  and  wilfully  so- 
jSJJn?  lemnize,  or  permit  to  be  solemnized  in  his  office  any  marriage  in 

the  last  recited  act  declared  to  be  null  and  void,  shall  be  guilty  of 
felony."  (*) 
12  Geo.  3,  The  12  Geo.  3,  c.  11,  confirms  the  prerogative  of  the  crown  to 

*  11l  ^mL"      superintend  and  approve  of_the  marriages  of  the  royal  family._(«f ) 


ro^faniiy6  T^e  ^^  ^^  enacts,  «  That  no  descendant  of  the  body  of  1 
not  to  be  had  George  the  Second,  male  or  female,  (other  than  the  issue  of  prin- 
without  the  cesses  who  may  have  married,  or  may  hereafter  marry,  into  foreign 
2°fu^  t  e  families,)  shall  be  capable  of  contracting  matrimony  without  the 
previous  consent  of  his  Majesty,  his  heirs,  or  successors,  signified 
under  the  great  seal,  and  declared  in  council ;  (which  consent,  to 

tireserve  the  memory  thereof,  is  hereby  directed  to  be  set  out  in  the 
icense  and  register  of  marriage,  and  to  be  entered  in  the  books 
of  the  privy  council,)  and   that   every  marriage   or   matrimonial 
contract  of  any  such  descendant,  without  such  consent  first  bad 
and  obtained,  shall  be  null  and  void  to  all  intents  and  purposes 
Except  under    whatsoever."    Provision  is  then  made  for  a  marriage,  without  the 
particular         royal  consent,  of  any  such  descendant,  being  above  twenty-five  years 
circumstances.   €fBg^9  after  notice  to  the  privy  council,  and  the  expiration  of  twelve 
months  after  such  notice  ;  in  case  the  two  houses  of  Parliament  do 
not  before  that  time  expressly  declare  their  disapprobation  of  the 
Any  persons      marriage,  (t)     The  third  section  of  the  statute  enacts,  "  That  every 
solemnising  or   person  who  shall  knowingly  or  wilfully  presume  to  solemnize,  or  to 

(r)  6  &  7  Wm.  4,c  86.  (If)  )  East,  P.  C.  c.  13,  a.  7,  p.  47S. 

(s)  Sea  note  (p),  ntpra,  p.  713.  (i)  Sec  2, 


chap,  vii.]      9  Geo.  2,  c.  11,  #•  10  Geo.  4,  c.  34.  715 

assist,  or  to  be  present  at  the  celebration  of  any  marriage,  with  any  assisting  at 
such  descendant,  or  at  his  or  her  making  any  matrimonial  contract,  marriages 
without  such  consent  as  aforesaid  first  had  and  obtained,  except  ™^n^herc 
in  the  case  above-mentioned,  shall,  being  duly  convicted  thereof  such  consent 
incur  and  suffer  the  pains  and  penalties,  ordained  and  provided  by  » necessary, 
the  statute  of  provision  and  praemunire  made  in  the  sixteenth  year  of  ^^aP,PIBm,l" 
the  reign  of  Richard  the  Second." 

It  may  be  useful  to  notice  some  Irish  statutes,  relating  to  the  sub-  Irish  statutes, 
ject  of  tnis  chapter. 

The  9  Geo.  2,  c  11,  enacts,  that  persons  of  full  age  marrying,  9 Geo. 2, ell. 
or  contracting  to  marry,  persons  under  the  age  of  twenty-one 
without  the  consent  of  the  father,  guardian,  or  Lord  Chancellor, 
shall  forfeit  600&,  if  the  estate  of  the  person  married  is  of  the 
value  of  10,0002. ;  and  shall  forfeit  200£  if  the  estate  of  the  per- 
son married  is  under  10,000£ :  and  shall  suffer  a  year's  impri- 
sonment (t) 

The  10  Geo.  4,  c  34,  which  relates  to  Ireland  only,  by  sec  22,  ioGeo.4, 
enacts  that,  "  If  any  person  shall  by  force  take  or  carry  away  any  £ 34-      . 

•  i         •     4.  t  .      i.    .      t4i    .        i       J  J       J    Forcible  ab- 

woman  or  girl  against  her  consent,  with  intent  that  such  person  or  any  ^^^  0f 
other  person  shall  marry  or  defile  her,  every  such  offender,  and  every  women 
accessory  before  the  fact  to  such  offence  shall  be  guilty  of  felony,  ana,  "*  Irel*nd- 
being  convicted  thereof,  shall  suffer  death  as  a  felon,  and  every  acces- 
sory after  the  fact  to  such  offence,  shall  be  guilty  of  felony ;  and  being 
convicted  thereof,  tshall  be  liable  to  be  transported  beyond  the  seas 
for  life  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned, 
with  or  without  hard  labour,  for  any  term  not  exceeding  three  years." 

By  sec  23;  "  When  any  unmarried  girl  under  the  age  of  eighteen  Abduction  of 
shall  have  any  interest,  whether  legal  or  equitable,  present  or  fu-  an  unmarried 
ture,  absolute,  conditional,  or  contingent,  in  any  real  or  personal  8"*  ^er  1H 
estate,  or  shall  be  an  heiress  presumptive  or  next  of  kin  to  any  one  S^UuJJ* 
having  such  interest,  if  any  person  shall  fraudulently  allure,  take,  or 
convey  away,  or  cause  to  be  allured,  taken,  or  conveyed  away,  such 
girl  out  of  the  possession   and  against  the  will  of  her  father  or 
mother,  or  of  any  other  person  having  the  lawful  care  or  charge  of 
her,  and  shall  contract  matrimony  with  her,  or  shall  defile  her,  every 
such  offender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof,  shall  be  liable  to  such  imprisonment,  not  exceeding  the 
term  of  three  years,  as  the  Court  shall  award,  and  shall  be  incapable 
of  taking  any  estate  or  interest,  legal  or  equitable,  in  any  real  or 
personal  property  of  such  girl ;  and  such  property  shall,  upon  such 
conviction,  be  vested,  from  the  time  of  such  marriage,   in  such 
trustees  as  the  Lord  Chancellor,  Lord  Keeper,  or  Commissioners  for 
the  custody  of  the  Great  Seal  in  Ireland  shall  appoint,  for  the  sole 
and  separate  use  of  such  girl,  in  the  like  manner  as  if  such  marriage 
had  not  taken  place." 

By  sec  24,  "  If  any  person  shall  unlawfully  take  or  cause  to  be  Abduction  of 
taken  any  unmarried  girl  under  the  age  of  sixteen  years,  out  of  the  "J""™*™* 
possession  and  against  the  will  of  her  father  or  mother,  or  of  any  g^een  *' 
other  person  having  the  lawful  care  or  charge  of  her,  every  such  of-  in  Ireland, 
fender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof, 
shall  be  liable  to  suffer  such  punishment,  by  fine  or  imprisonment,  or 
by  both,  as  the  Court  shall  award." 

(I)  5  Ev.  Col.  Stat.  341,  referring  to  2  Gabbett,  913,  916.    The  forfeitures  are  to  be 
recovered  by  popular  action. 
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CHAPTER  THE  EIGHTH. 


OP  KIDNAPPING,  AND  CHILD-STEALING. 


SECT,   t 

Of  Kidnapping. 

Ctrryfaig  away  The  stealing  and  carrying  away,  or  secreting  of  any  person,  some- 
or  secreting  times  called  kidnapping f  is  an  offence,  at  common  law,  punishable 
•ay  person.       ^  g^  ^^  imprisonment  (a) 

Forcible  at>-  The  forcible  abduction  or  stealing  and  carrying  away  of  any 
duction  °*d  person,  by  sending  him  from  his  own  country  into  some  other,  or 
sending  them  to  Parts  beyond  the  seas,  whereby  he  is  deprived  of  the  friendly 
too  other  assistance  of  the  laws  to  redeem  him  from  such  his  captivity,  19 

properly  called  kidnapping,  and  is  an  offence  of  a  very  aggravated 
description.     Its  punishment  at  common  law  is,  however,  no  more 
than  fine  and  imprisonment;  though,  as  has  been  remarked  con- 
cerning it,  the  offence  is  of  such  primary  magnitude  that  it  might 
well  have  been  substituted  upon  the  roll  of  capital  crimes,  in  the 
place  of  many  others,  which  are  there  to  be  found,  (6) 
31  Car.  2,0.2.      The  31  Car.  2,  c  2,  (the  celebrated  Habeas  Corpus  act)  makes 
"•I**    Tbe      provision  against  any  inhabitant  of  Great  Britain  being  sent  pri- 
Jloipnsoners    soner  to  foreign  countries.     The  twelfth  section  enacts,  that  no 
outofEngUnd,  subject  of  this  realm,  being  an  inhabitant  or  resiant  of  England, 
**•»  ™*J*e        Wales,  or  the  town  of  Berwick  upon  Tweed,  shall  be  sent  prisoner 
SSabilityto 7    lnto  Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or  into  parts, 
hold  office,  and  garrisons,  islands,  or  places  beyond  the  seas,  within  or  without  the 
b?  the  paint      dominions  of  his  Majesty.     Such  imprisonment  is  then  declared  to 
o^pnraranire,    ^  jyegtj.   j^  aQ  actlon  for  false  imprisonment  is  given  to  the 

party,  with  treble  costs,  and  damages  not  less  than  five  hundred 
pounds.  The  section  then  proceeds  thus: — "And  the  person  or 
persons  who  shall  knowingly  frame,  contrive,  write,  seal  or  counter- 
sign, any  warrant  for  such  commitment,  detainer,  or  transportation, 
or  shall  so  commit,  detain,  imprison,  or  transport,  any  person  or 
persons,  contrary  to  this  act,  or  be  any  ways  advising,  aiding,  or 

(a)  1   East,  P.  C.  e.  9,  s.  3,  p.  429,  c  138.     The  43  Elis.,  c.  13,  mentioned 

430.     Rex  v.    Grey,    T.    Raym.    473.  here  in  the  last  edition,  was  wholly  repealed 

Comb.    10.      The  pillory  was  also  part  by  the  7  &  8  Geo.  4,  c  27. 
of  the  punishment  before  the  56  Geo.  3,  (6)  1  East,  P.  C.  c  9,  f.  4,  p.  430. 
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assisting  therein,"  being  lawfully  convicted  thereof  shall  be  dis- 
abled from  thenceforth  to  bear  any  office  of  trust  or  profit  within 
England,  &c.  or  the  dominions  thereunto  belonging,  and  shall  incur 
the  pains,  &c.  of  the  statute  of  vramunire,  16  R.  2,  and  shall  be  in- 
capable of  any  pardon  from  tne  King  of  such  forfeitures  or  dis- 
abilities. There  are  some  exceptions  in  the  act  relating  to  the 
transportation  of  felons :  and  the  sixteenth  section  provides,  that 
offenders  may  be  sent  to  be  tried  where  their  offences  were  com- 
mitted, and  where  they  ought  to  be  tried.  The  seventeenth  section 
enacts,  that  prosecutions  for  offences  against  the  act  must  be  within 
two  years  after  the  offence  committed,  if  the  party  grieved  be  not 
then  in  prison ;  and  if  he  be  in  prison,  then  within  two  years  after 
his  decease,  or  delivery  out  of  prison,  which  shall  first  happen. 

The  11  &  12  Wm.  3,  c  7,  s.  18,  related  to  the  forcing  men 
on  shore,  or  refusing  to  bring  them  again  to  their  own  country, 
by  masters  of  merchant  vessels.    But  it  was  repealed  by  the  9  Geo.  4,  9  Geo.  4,  c.  31 , 
c  31 ;  and  by  sec.  30  of  that  statute,  « if  any  master  of  a  merchant  i*J;  .Pl»?ish- 

i     -i    ii    -i     •        i  •     i_   •  i_       j    /»        J  i  ment  for  to© 

vessel  shall,  during  his  being  abroad,  force  any  man  on  shore,  or  master  of » 
wilfully  leave  him  behind  in  any  of  his  Majesty's  colonies,  or  eke-  merchant 
where,  or  shall  refuse  to  bring  home  with  him  again  all  such  of  the  iis^nMMon 
men  whom  he  carried  out  with  him,  as  are  in  a  condition  to  return  shore,  or  refus- 
when  he  shall  be  ready  to  proceed  on  his  homeward  bound  voyage,  in£  to  bring 
every  such  master  shall  be  guilty  of  a  misdemeanor,  and  being  law-  them  home; 
fully  convicted  thereof  shall  be  imprisoned  for  such  term  as  the  j^6  <**"■*» 
Court  shall  award;  and  all  such  offences  may  be  prosecuted  by 
indictment,  or  by  information  at  the  suit  of  his  Majesty's  Attorney 
General  in  the  Court  of  King's  Bench,  and  may  be  alleged  in  the 
indictment  or  information  to  have  been  committed  at  Westminster, 
in  the  county  of  Middlesex ;  and  the  said  Court  is  hereby  autho- 
rized to  issue  one  or  more  commissions,  if  necessary,  for  the  exami- 
nation of  witnesses  abroad ;  and  the  depositions  taken  under  the 
same  shall  be  received  in  evidence  on  the  trial  of  every  such  indict- 
ment or  information."  (c) 

The  5  &  6  Wm.  4,  c.  19,  s.  40,  (cc)  reciting,  that  "  great  mischiefs  6  &  6  Wm.  4, 
have  arisen  from  masters  of  mercnant  ships  leaving  seamen  in  O;19;'-40- 
foreign  parts,  who  have  thus  been  reduced  to  distress,  and  thereby  shw^or^leaT- 
tempted  to  become  pirates,  or  otherwise  misconduct  themselves,  and  ing  behind  any 
it  is  expedient  to  amend  and  enlarge  the  law  in  this  behal£"  enacts,  J*1"8011  belong- 
"  that  if  any  master  of  a  ship  belonging  to  any  subject  of  the  United  JJJJ^     e 
Kingdom  shall  force  on  shore  and  leave  behind,  or  shall  otherwise 
wilfully  and  wrongfully  leave  behind,  on  shore  or  at  sea,  in  any 
place  m  or  out  of  his  Majesty's  dominions,  any  person  belonging  to 
his  crew,  before  the  return  to  or  arrival  of  such  ship  in  the  United 
Kingdom,  or  before  the  completion  of  the  voyage  or  voyages  for 
whicn  such  person  shall  have  been  engaged,  whether  such  person 
shall  have  formed  part  of  the  original  crew  or  not,  every  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
suffer  such  punishment  by  fine  or  imprisonment,  or  both,  as  to  the 
Court  before  which  he  shall  be  convicted  shall  seem  meet ;  and  the 
said  offence  may  be  prosecuted  by  information  at  the  suit  of  the 
Attorney  General  on  behalf  of  his  Majesty,  or  by  indictment  or  other 

(c)  The  Irish  Act,  10  Geo.  4,  c.  34,      of  Middlesex,"  it  has  *•  in  the  County  of 
s.  39,  is  precisely  similar,  except  that  for      the  City  of  Dublin  " 
Che  words  "  at  Westminster,  in  the  County         (ee)  This  is  an  act  of  the  United  Kingdom. 
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proceeding  in  any  Court  having  criminal  jurisdiction  in  his  Majesty's 
dominions  at  home  or  abroad,  where  such  master,  or  other  person 
as  aforesaid,  shall  happen  to  be,  although  the  place  where  the 
offence  may  be  therein  averred  to  have  been  committed  (which 
averment  is  hereby  required  to  be  substantially  according  to  the 
feet),  shall  appear  to  be  out  of  the  ordinary  jurisdiction  of  such 
Court:  and  such  Court  is  hereby  authorized  to  issue  a  commission 
or  commissions  for  the  examination  of  any  witnesses  who  may  be 
absent,  or  out  of  the  jurisdiction  of  the  Court;  and  at  the  trial  the 
depositions  taken  under  such  commission  or  commissions,  if  such 
witnesses  shall  be  then  absent,  shall  be  received  in  evidence." 

By  sec  52.  "  Every  person  having  the  charge  or  command  of  any 
ship  belonging  to  any  subject  of  the  United  Kingdom,  shall  within 
the  meaning  and  for  th£  purposes  of  this  Act,  be  deemed  and  taken 
to  be  the  master  of  such  ship,  and  every  person  (apprentices  ex- 
cepted) who  shall  be  employed  or  engaged  to  serve  in  any  capacity 
on  board  the  same,  shall  in  like  manner  be  deemed  and  taken  to  hie 
a  seaman  within  the  meaning  and  for  the  purposes  of  this  act ;  and 
the  term  "  ship  *  shall  be  taken  and  understood  to  comprehend  every 
description  of  vessel  navigated  on  the  sea." 


SECT.  IL 

Of  Child  Stealing. 

9  Geo.  4,0. 31,  The  9  Geo.  4,  c.  3 1,8. 24,  enacts,  "that  if  any  person  shall  maliciously, 
Child  stealing,  either  by  force  or  fraud,  lead  or  take  away,  or  decoy  or  entice  away, 
or  detain,  any  child  under  the  age  of  ten  years,  with  intent  to 
deprive  the  parent  or  parents,  or  any  other  person  having  the  lawful 
care  or  charge  of  such  child,  of  the  possession  of  such  child,  or  with 
intent  to  steal  any  article  upon  or  about  the  person  of  such  child, 
to  whomsoever  such  article  may  belong ;  or  if  any  person  shall,  with 
any  such  intent  as  aforesaid,  receive  or  harbour  any  such  child, 
knowing  the  same  to  have  been,  by  force  or  fraud,  led,  taken, 
decoyed,  enticed  away,  or  detained  as  hereinbefore  mentioned; 
every  such  offender,  and  every  person  counselling,  aiding,  or  abet* 
ting  such  offender,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable  to  be  transported  beyond  the  seas  for  the 
term  of  seven  years,  or  to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol  or  house  of  correction,  for  any  term  not 
exceeding  two  years,  and  if  a  male,  to  be  once,  twice,  or  thrice  pub- 
licly or  privately  whipped,  (if  the  Court  shall  so  think  fit,)  in  addi- 
tion to  such  imprisonment:  provided  always,  that  no  person  who 
shall  have  claimed  to  be  the  father  of  an  illegitimate  child,  or  to 
have  any  right  to  the  possession  of  such  child,  shall  be  liable  to  be 
prosecuted  by  virtue  hereof,  on  account  of  his  getting  possession  of 
such  child,  or  taking  audi  child  out  of  the  possession  of  the  mother, 
or  any  other  person  having  the  lawful  charge  thereof."  (d) 

(<f)  The  Irish  Act,  10  Geo.  4,  c  34,  s.  25,  is  word  for  word  the  same  as  this  section. 


Not  to  extend 
to  fathers  tak- 
ing their 
illegitimate 
children. 
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CHAPTER  THE  NINTH. 


OF  ATTEMPTS  TO  MUBDBR;  OF  MAYHEM,  OR  MAIMING  ;  AND  OF' DOING 
OR  ATTEMPTING  SOME  GREAT  BODILY  HARM. 

Attempts  to  commit  murder  appear  to  have  been  considered  as  Offences  at 
felonies  in  the  earlier  ages  of  our  law:  but  that  doctrine  did  not  c001"1011  ,aw' 
long  prevail ;  and  such  attempts  became,  and  still  remain,  at  com- 
mon law,  punishable  only  as  high  misdemeanors,  (a)  Where  an 
indictment  is  preferred  for  an  assault  with  an  intent  to  murder,  it 
seems  that  the  attempt  as  laid  must  be  fully  established,  in  order  to 
support  the  indictment:  thus,  where  a  defendant  was  so  chained 
in  the  first  count  of  the  indictment,  Lord  Kenyon,  C.  J.,  being 
of  opinion,  upon  the  facts  given  in  evidence,  that  if  death  had 
ensued  it  would  only  have  been  manslaughter,  directed  the  jury  to 
acquit  the  defendant  upon  that  count,  (4) 

Mayhem,  or  the  maiming  of  persons,  was  probably  at  one  time  an  Mayhem, 
offence  at  common  law  of  the  degree  of  felony;  as  the  judgment 
was  metnbrum  pro  membro.  (c)  But  this  judgment  afterwards  went 
out  of  use ;  partly  because  the  law  of  retaliation  is  at  best  an  inade- 
quate rule  of  punishment ;  and  partly  because,  upon  a  repetition  of 
the  offence,  the  punishment  could  not  be  repeated,  (d)  The  offence, 
therefore,  appears  to  have  been  considered,  in  later  times,  as  in  the 
nature  of  an  aggravated  trespass;  and  the  only  judgment  which 
now  remains  forTt  at  common  law  is  fine  and  imprisonment  (e)  It 
is,  however,  a  misdemeanor  of  the  highest  kind,  and  spoken  of  by 
Lord  Coke  as  the  greatest  offence  under  felony.  (J) 

A  bodily  hurt  whereby  a  man  is  rendered  less  able  in  fighting, 
to  defend  himself  or  to  annoy  his  adversary,  is  properly  a  maim  at 
common  law.  (g)  Therefore  the  cutting  of£  or  disabling,  or 
weakening  a  man's  hand  or  finger,  or  striking  out  his  eye  or  fore- 

(a)  Strand.  17.     I  East,  P.  C.  c  8,      tit  "  A$*a*tt*,n  and  the  cues  there  cited. 
s.   5,  p.  411.      Rex  v.   Bacon,    1    Lev.  (e)  3  Inst.  118.     1  Hawk.  P.  C.  c.  65, 
146.     1   Sid.  230,  where  the  defendant,      s.  3.     4  Blac  Com.  206. 

having  been  convicted  for  lying  in  wait  (rf)  4  Blac  Com.  206. 

to  kill  Sir  Harbottle  Grimstone,  the  Master  (<)  Id.  ibid,    1  Hawk.  P.  C.  c  65,  s.  3. 

of  the  Rolls,  was  sentenced  to  line  and  im-  1  East,  P.  C.  c  7,  s.  1,  p.  393.    But  it  is 

Erisonment,  the  finding  surety  for  his  good  observed,  that  perhaps  mayhem  by  castra- 

ehaviour  for  life,  and  acknowledging  his  tion  might  have  continued  an  ommce  of 

offence  at  the  bar  of  the  Court  of  Chan-  higher  degree,  as  all  our  old  writers  held  it 

eery.     And  see  two  precedents  of  indict-  to  be  felony.     4  Blac  Com.  206. 
ments  at  common  law,  for  misdemeanors  in  (/)  Co.  Lit  127  cu 

attempting  to  murder  by  poison,  3  Chit  <g)  Stannd.  P.   C.   3.     Co,  Lit.  126. 

Crim.  L.  796.  3  Inst.  62,  118.     1  Hawk.  P.  C.  c  55, 

(b)  Rex  e.  Mitton,  Adjourned  Sittings  s.   I.     4  Blac.  Com.  205.     1  East,  P.  C. 
at  Westminster,  Oct.  1788.     1  East,  P.  C.  c  7,  s.  1,  p.  393. 

c.  8,  s.  5,  p.  411.      And  see  Stark.  Evict 
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A  person 
maiming  him- 
self may  be 
punished. 


No  accessories 
in  mayhem. 


Offences  by 
statute. 


tooth,  or  depriving  him  of  those  parts,  the  loss  of  which,  in  all 
animals,  abates  their  courage,  are  held  to  be  maims ;  but  die  cut- 
ting off  his  ear,  or  nose,  or  the  like,  are  not  held  to  be  maims  at 
common  law;  because  they  do  not  weaken  a  man,  but  only  dis- 
figure him.  (A)  In  order  to  found  an  indictment  of  mayhem  the 
act  must  be  done  maliciously,  though  it  matters  not  how  sudden  the 
occasion.  (%) 

It  is  laid  down  that,  by  the  common  law,  if  a  person  maim  him- 
self in  order  to  have  a  more  specious  pretence  for  asking  charity,  or 
to  prevent  his  being  impressed  as  a  sailor,  or  enlisted  as  a  soldier,  he 
may  be  indicted;  and,  on  conviction,  fined  and  imprisoned,  (i) 
For  as  the  life  and  members  of  every  subject  are  under  the  safeguard 
and  protection  of  the  King ;  so  they  are  said  to  be  in  manu  regis,  to 
the  end  that  they  may  serve  the  King  and  country  when  occasion 
shall  require.  (I) 

It  should  seem  that  there  can  be  no  accessories  before  the  fact 
in  mayhem,  at  common  law;  though  there  appears  to  have  beea 
some  difference  of  opinion,  or  rather  misapprehension,  upon  the 
subject  (m)  For,  supposing  the  offence  to  be  in  the  nature  of  an 
aggravated  trespass  only,  the  rule  will  apply,  that  in  crimes  under 
the  degree  of  felony  there  can  be  no  accessories,  but  that  all  persons 
concerned  therein,  if  guilty  at  all,  are  principals,  («)  It  does  not 
appear  to  have  been  any  where  supposed,  that  there  can  be  accesso- 
ries after  the  fact  in  mayhem,  (o) 

Attempts  to  murder,  maiming,  and  the  doing  or  attempting  great 
bodily  harm,  were  made  highly  penal  by  the  enactments  of  several 
statutes  now  repealed.  The  9  Geo.  1,  &  22,  commonly  called  the 
Black  Act,  and  which  made  the  maliciously  shooting  at  any  person 
a  capital  offence,  and  the  26  Geo.  2,  c.  19,  s.  1,  relating  to  the  beating 
or  wounding  persons  shrip wrecked  with  intent  to  kill  them,  &c,  or 
putting  out  false  lights  to  bring  a  ship  into  danger,  were  repealed  by 
the  7  &  8  Geo.  4,  c.  27.  The  5  Hen.  4,  c  5,  relating  to  cutting 
tongues  and  putting  out  eyes ;  the  22  &  23  Car.  2,  c.  1,  called  the 
Coventry  Act,  by  which  malicious  maiming  was  made  a  capital 
offence ;  the  9  Anne,  c.  16,  which  made  it  capital  to  attempt  to  kill, 
assault,  wound,  &c«,  a  privy  counseller,  and  also  the  43  Geo.  3, 
c.  58,  commonly  called  Lord  EUenborouaKs  Act,  were  repealed  by 
the  9  Geo.  4,  c  31,  which  is  also  repealed,  as  far  as  relates  to  the 
subjects  contained  in  this  chapter,  by  the  1  Vict  c.  85,  (p)  which 
came  into  operation  on  the  1st  of  October,  1837. 


(A)  1  Hawk.  P.  C.  c  55,  s.  2.  4  Blac 
Com.  205,  206.  1  East,  P.  C.  c  7,  s.  1, 
p.  393.     Bac.  Ab.     Maihem(A.) 

(0  1  East,  P.  C.  c.  7,  s.  1,  p.  393. 

(k)  1  Hawk.  P.  C.  c  55,  s.  4,  and  Co. 
Lit.  127  a,  where  Lord  Coke  says,  "  In  my 
circuit  anno  1 .  Jaoobi  regis,  in  the  county  of 
Leicester,  one  Wright,  a  young,  strong, 
and  lustie  rogue,  to  make  himself  impotent, 
thereby  to  have  the  more  colour  to  begge, 
or  to  be  relieved  without  putting  himself  to 
any  labour,  caused  his  companion  to  strike 
off  his  left  hand ;  and  both  of  them  were 
indicted,  fined,  and  ransomed. " 

(/)  Co.  Lit.  127  a.  Bract,  lib.  1,  fol.  6. 
Pasch.  19  Ed.  1.  cor.  Reg.  Rot  36, 
Northt 


(m)  Lord  Hale  states  that  there  are 
no  accessories  before  in  mayhem,  but  that 
they  are  in  the  same  degree  as  principals, 

1  Hale,  613.  Hawkins,,  on  the  contrary, 
says,  that  it  seems  there  may  be  accessories 
before  the  fact  in  mayhem.  2  Hawk.  P.  C 
c.  29,  s.  5.  In  1  East,  P.  C.  c.  7.  s.  7, 
p.  401,  there  is  a  learned  argument,  to 
shew  that  the  latter  opinion  proceeded  on  a 
mistake. 

(n)  Ante,  p.  34. 

(o)  1  Hawk.  P.  C.  c.  55.  s.   13,  and 

2  Hawk.  P.  C.  c.  29,  s.  5.  1  East,  P.  C. 
c.  7,  s.  7,  p.  401. 

(p)  The  1  Vict.  c.  85,  s.  1,  repeals  so 
much  of  the  9  Geo.  4,  c  31,  and  of  the  lO 
Geo.  4,  c.  34,  Irish  Act,  "  as  relates  to  any 
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Sec.  2  enacts,  "  That  whosoever  (g)  shall  administer  to  or  cause 
to  be  taken  by  any  person  any  poison  or  other  destructive  thing,  or 
shall  (g)  stab,  cut,  or  wound  any  person,  or  shall  by  any  means  what- 
soever cause  to  any  person  any  bodily  injury  dangerous  to  life,  with 
intent  in  any  of  the  cases  aforesaid  to  commit  murder  (r)  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  suffer  death." 

By  sec.  3,  "Whosoever  (*)  shall  attempt  to  administer  to  any 
person  any  poison  or  other  destructive  thing,  or  shall  (*)  shoot  at 
any  person,  or  shall,  by  drawing  a  trigger,  or  in  any  other  manner, 
attempt  to  discharge  any  kind  of  loaded  arms  at  any  person,  or 
shall  (s)  attempt  to  drown,  suffocate,  or  strangle  any  person,  with 
intent  in  any  of  the  cases  aforesaid  to  commit  the  crime  of  murder  (t) 
shall,  although  no  bodily  injury  shall  be  effected,  be  guilty  of  felony, 
and  being  convicted  thereof  snail  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  the  term  of  his  or  her 
natural  life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  three  years." 

By  sec  4,  "  Whosoever  unlawfully  and  maliciously  shall  shoot 
at  any  person,  or  shall,  by  drawing  a  trigger  or  in  any  other  manner, 
attempt  to  discharge  any  kind  of  loaded  arms  at  any  person,  or 
shall  (u)  stab,  cut,  or  wound  any  person,  with  intent  in  any  of  the 
cases  aforesaid  to  maim,  disfigure,  or  disable  such  person,  or  to  do 
some  other  grievous  bodily  harm  to  such  person,  or  with  intent  to 
resist  or  prevent  the  lawful  apprehension  or  detainer  of  any  person,  (v) 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 
the  term  of  his  or  her  natural  life,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years."  (w) 

By  sec  5,  "Whosoever  shall  unlawfully  and  maliciously  send 
or  deliver  to  or  cause  to  be  taken  or  received  by  any  person  any  ex- 
plosive substance,  or  any  other  dangerous  or  noxious  thing,  or  shall 
cast  or  throw  upon  or  otherwise  apply  to  any  person  any  corrosive 
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intent  to  dis- 
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for  sending 
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stances, or 
throwing  des- 


person  who  shall  unlawfully  and  maliciously 
administer  or  attempt  to  administer  to  any 
person,  or  who  shall  cause  to  be  taken  by 
any  person,  any  poison  or  other  destructive 
thing,  or  who  snail  unlawfully  and  mali- 
ciously attempt  to  drown,  suffocate,  or 
strangle  any  person,  or  who  shall  counsel, 
aid,  or  abet  therein ;  and  so  much  of  the 
same  acts  or  either  of  them  as  relates  to 
any  person  who  shall  unlawfully  and  mali- 
ciously shoot  at  any  person,  or  who  shall,  by 
drawing  a  trigger,  or  in  any  other  manner, 
attempt  to  discharge  any  kind  of  loaded 
arms  at  any  person,  or  who  shall  unlawfully 
and  maliciously  stab,  cut,  or  wound  any 
person,  or  who  shall  unlawfully  and  malici- 
ously throw  or  cast  at  or  upon  or  otherwise 
appfy  to  any  person  any  corrosive  or  noxious 
liquid  or  substance,  with  any  of  the  intents 
in  the  same  acts  mentioned,  or  who  shall 
counsel,  aid,  or  abet  therein  ;  and  so  much 
of  the  same  acts  as  relates  to  the  punish- 
ment of  accessories  after  the  fact  to  such  of 
the  felonies  punishable  under  those  acts  as 
are  hereinbefore  referred  to/' 

(q)  "  Unlawfully  and  maliciously  "  in  the 

VOL.  L 


9  Geo.  4,  c.  31,  s.  1 1,  are  here  omitted. 

(r)  "  To  murder  such  person  "  in  the 
9  Geo.  4,  c  31,s.  11. 

(«)  "  Unlawfully  and  maliciously  '*  were 
in  the  9  Geo.  4,  c.  31,  s.  12. 

(r)  "  To  murder  such  person  "  in  the  9 
Geo.  4,  c.  31,  s.  11. 

(u)  "Unlawfully  and  maliciously"  in  9 
Geo.  4,  c.  31 ,  s.  12,  are  here  omitted. 

O)  "  Of  the  party  so  offending,  or  of  any 
of  his  accomplices  for  any  offence  for  which 
he  or  they  may  respectively  be  liable  by 
law  to  be  apprehended  or  detained,"  in  the 
9  Geo.  4,  c.  31,  s.  12. 

(to)  "Provided  always  that  in  case  it 
shall  appear  on  the  trial  of  any  person  in- 
dicted for  any  of  the  offences  above  speci- 
fied, that  such  acts  of  shooting,  or  of  at- 
tempting to  discharge  loaded  arms,  or  of 
stabbing,  cutting,  or  wounding  as  aforesaid, 
were  committeci  under  such  circumstances, 
that  if  death  had  ensued  therefrom,  the  same 
would  not  in  law  have  amounted  to  the 
crime  of  murder,  in  every  such  case  the 
person  so  indicted  shall  be  acquitted  of 
felony,"  was  in  the  9  Geo.  4,  c.  3),  s.  12. 
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fluid  or  other  destructive  matter,  with  intent  in  any  of  the  cases 
aforesaid  to  burn,  maim,  disfigure,  or  disable  any  person,  or  to  do 
some  other  grievous  bodily  harm  to  any  person,  and  whereby  in  any 
of  the  cases  aforesaid  any  person  shall  be  burnt,  maimed,  disfigured, 
or  disabled,  or  receive  some  other  grievous  bodily  harm,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  the 
term  of  his  or  her  natural  life,  or  for  any  term  not  less  than  fifteen 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  yeara"^) 

By  sec.  7,  "  In  the  case  of  every  felony  punishable  under  this  act 
every  principal  in  the  second  degree,  and  every  accessory  before  the 
fact,  snail  be  punishable  with  death  or  otherwise  in  the  same  manner 
as  the  principal  in  the  first  degree  is  by  this  act  punishable ;  and 
every  accessory  after  the  fact  to  any  felony  punishable  under  this 
act  shall,  on  conviction,  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  two  years." 

By  sec.  8,  "Where  any  person  shall  be  convicted  of  any  offence 
punishable  under  this  act,  for  which  imprisonment  may  be  awarded, 
it  shall  be  lawful  for  the  Court  to  sentence  the  offender  to  be  impri- 
soned, or  to  be  imprisoned  and  kept  to  hard  labour,  in  the  common 
gaol  or  house  of  correction,  and  also  to  direct  that  the  offender  shall 
be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such 
imprisonment,  or  of  such  imprisonment  with  hard  labour,  not  ex* 
ceeding  one  month  at  any  one  time,  and  not  exceeding  three  months 
in  any  one  year,  as  to  the  Court  in  its  discretion  shall  seem  meet." 

By  sec.  9,  "  On  the  trial  of  any  person  for  any  of  the  offences 
hereinbefore  mentioned,  or  for  any  felony  whatever,  where  the  crime 
charged  shall  include  an  assault  against  the  person,  it  shall  be  lawful 
for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of 
assault  against  the  person  indicted,  if  the  evidence  shall  warrant  such 
finding ;  and  when  such  verdict  shall  be  found,  the  Court  shall  have 
power  to  imprison  the  person  so  found  guilty  of  an  assault  for  any 
term  not  exceeding  three  years." 

By  sec.  10,  "  Where  any  felony  punishable  under  this  act  shall 
be  committed  within  the  jurisdiction  of  the  Admiralty  of  Eng- 
land or  of  Ireland,  the  same  shall  be  dealt  with,  inquired  of,  tried, 
and  determined  in  the  same  manner  as  any  other  felony  committed 
within  that  jurisdiction."  (y) 

The  following  cases,  which  were  decided  upon  the  former  statutes, 
may  be  here  mentioned. — It  was  said,  that  upon  an  indictment  on 
the  9  Geo.  1,  c  22,  it  was  necessary  to  shew  that  the  instrument 
was  loaded  with  gunpowder,  and  also  with  a  bullet,  slug,  or  other 
deadly  substance ;  but  that  it  was  sufficient  if  such  facts  appeared 
from  the  general  circumstances  of  the  case,  (a)  In  a  case  where 
it  did  not  appear  whether  the  wounds  which  the  prosecutor  had 
received  in  his  neck  and  chin  were  given  by  the  wadding,  or  by  a 

person  who  shall  solicit,  encourage,  per- 
suade, or  endeavour  to  persuade,  or  who 
shall  propose  to  any  person,  to  murder  any 
other  person,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  suffer  death  at 
a  felon." 

(z)  1  Hawk.  P.  C.  c.  55.  Of  Start**, 
#&,  s.  9,  citing  Rex  v.  Elliott,  Old  Bailey, 
1787, 


(x)  This  section  was  probably  intro- 
duced in  consequence  of  Rex  r.  Mountford, 
R.  &  M.  C.  C.  R.  44l,prt,p.  726. 

(y)  The  act  does  not  extend  to  Scotland, 
but  it  does  to  Ireland.  By  the  Irish  Act, 
10  Geo.  4,  c.  34,  s.  8,  "  all  persons  con- 
spiring,    confederating,    and    agreeing  to 

"  r  of  fe- 


murder  any  person,  snail  be  guilty 
lony,  and    being  convicted  thereof   shall 
suffer  death  as  felons."    By  sec.  9,  "  every 
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ball  from  a  pistol,  except  that  the  prisoner,  who  was  endeavouring 

to  effect  an  escape  at  the  time,  exclaimed  with  an  oath,  "  Let  me 

pass,  or  I  will  blow  your  brains  out,"  and  immediately  fired,  and  the 

prosecutor  said,  that  he  apprehended  the  wounds  must  have  been 

given  by  a  ball,  from  the  sensation  he  felt  at  the  time,  and  because 

it  took  him  in  one  place ;  and  another  witness  said,  that  the  report 

was  very  strong,  for  so  small  a  pistol;  it  was  contended  that  there 

was  not  sufficient  evidence  that  the  pistol  was  loaded  with  a  leaden 

bullet.     But  the  Court  thought  that  there  was  sufficient  evidence 

of  that  fact  to  go  to  the  jury:   and  the  jury  found  the  prisoner 

guilty,  (a)     It  was  necessary  also,  under  the  same  act,  mat  the  The  gun  must 

shooting  should  be  with  an  instrument  levelled  at  the  party.     So  {j^^e^  the 

that  where  the  prosecutor,  who  was  landlord  of  the  premises  occu-  party. 

pied  by  the  prisoner,  had  come  in  the  night  to  bring  provisions  for 

a  man  whom  he  had  put  into  possession  of  the  prisoner's  goods 

under  a  distress  for  rent,  and  had  got  over  the  pales  of  the  garden 

for  that  purpose,  but,  upon  being  met  by  the  prisoner  and  severely 

beaten,  was  making  his  retreat,  in  the  dark,  over  another  part  of 

the  pales,  more  than  five  yards'  distance  from  the  place  at  which  he 

entered,  when  the  prisoner  levelled  a  gun  at  the  place  where  the 

prosecutor  got  into  the  garden,  and  immediately  fired  it  off;  the 

gun  being  thus. fired  in  a  different  direction  from  that  in  which  the 

prosecutor  was  going,  the  Court  held  that  it  was  not  a  shooting  at 

the  prosecutor  within  the  meaning  of  the  statute,  (b) 

Shooting  was  within  the  43  Geo.  3,  though  the  instrument  was  Sbootine  was 
loaded  with  powder  and  paper  only,  if  it  was  nred  so  near  the  person,  *lA"»  the  *j* 
and  in  such  a  direction,  as  to  be  likely  to  kill,  &c.     In  a  case  where  though  the  gJn 
the  prisoner  was  indicted  for  shooting  at  the  prosecutor  with  a  was  only  loaded 
loaded  pistol,  and  Le  Blanc,  J.,  had  told  the  jury,  that  if  it  was  ™*h  ^WJ^ 
loaded  with  powder  and  paper  only,  but  fired  so  near,  and  in  such  2^  go*neir 
a  direction,  that  it  would  probably  kill  or  do  other  grievous  bodily  as  to  be  likely 
harm,  and  with  intent  that  it  should  do  so,  the  case  was  within  the  t0  kil1- 
act;  and  the  jury  had  convicted,  saying,  they  were  satisfied  that  the 
pistol  was  loaded  with  some  other  destructive   material  besides 
powder  and  paper,  there  was  a  petition  to  the  crown,  on  the  ground 
that  the  pistol  was  loaded  with  powder  and  paper  only :   and  the 
opinion  of  the  Judges  being  asked,  whether,  if  that  were  so,  the 
direction  was  right,  they  held  that  it  was.  (c)     But  to  constitute  the  The  aims  must 
offence  of  attempting  to  discharge  loaded  fire  arms,  they  must  be  so  be  so  loaded 
loaded  as  to  be  capable  of  doing  the  mischief  intended.     So  that  if  "^^  %£ 
part  of  the  loading  has  fallen  out,  though  without  the  prisoner's  [he  mischief 
knowledge,  and  that  which  remains  is  inadequate  to  effect  the  mis-  intended, 
chief,  the  case  is  not  within  the  act     And  it  seems,  that  a  case  is 
not  within  the  act,  if  there  is  not  such  a  loading  at  the  time  as  is 
likely  to  produce  a  discharge,  though  it  is  possible  it  may  produce 
it     JThe  prisoner  was  indicted  for  attempting  to  discharge  a  loaded 
blunderbuss  at  J.  S.     The  evidence  was,  that  it  had  been  loaded 
and  primed  a  fortnight  before,  and  that  the  prisoner  levelled  it  at 
J.  S.,  and  drew  the  trigger ;  that  the  flint  struck  fire  in  the  pan, 
but  that  nothing  caught  fire  there.     The  blunderbuss  was  afterwards 

(a)  Weston's  case,  1  Leach,  247.  39,  post,  p.  744. 

(b)  Empson's  case,  1   Leach,  224.     1  (c)  Rex  ».   Kitchen,  Mich.   T.   1805, 
Hawk.  P.  C.  c  55.     Of  Shooting,  frc,       MS.  Boyley,  J.,  and  Russ.&  Ry.  95. 

s.  10.    See  Reg.  v.  Lovell,2  Moo.  &  Rob. 
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If  every  count 
alleges  a  pistol 
to  be  loaded 
with  ball  there 
must  be  evi- 
dence that  it 
was  so  loaded. 


If  the  indict- 
allege  that  a 
gun  was  loaded 
frith  shot  and 
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discharged  without  any  fresh  priming :  bat  the  powder  might  in  the 
interim  have  been  shaken  through  the  touch-hole  from  the  barrel 
into  the  pan.  The  prisoner  was  convicted :  but  the  jury  found  that 
the  blunderbuss  was  not  primed  at  the  time.  Upon  a  case  reserved, 
a  great  majority  of  the  Judges  considered  this  equivalent  to  a  find* 
ing  that  the  blunderbuss  was  not  so  loaded  as  to  be  capable  of  doing 
mischief  by  having  the  trigger  drawn;  and  if  not,  that  it  was  not 
loaded  within  the  meaning  of  the  act:  and  a  pardon  was  recom- 
mended, (d)  In  a  case  pnor  to  this  decision,  it  appeared  that  the 
prisoner  had  a  loaded  gun ;  but  that,  in  his  struggle  with  the  prose- 
cutor, it  was  probable  all  the  powder  had  fallen  out :  he  afterwards 
levelled  it  at  the  prosecutor,  and  drew  the  trigger.  Abbott,  J.,  told 
the  jury,  that  if  they  thought  the  powder  was  all  out  before  the 
prisoner  drew  the  trigger,  the  gun  could  not  be  considered  as  loaded 
at  the  time;  and  on  that  ground,  though  with  reluctance,  the 
prisoner  was  acquitted,  (e) 

If  all  the  counts  of  an  indictment  under  the  9  Geo.  4,  c,  31,  s.  11, 
for  shooting  at  a  person  with  intent  to  murder,  alleged  that  the 
pistol  was  loaded  with  powder  and  a  leaden  bullet,  it  must  have 
been  proved  that  the  pistol  was  loaded  with  a  bullet  Upon  an 
indictment  against  a  man  as  principal  in  the  first  degree,  for  shoot- 
ing at  a  woman  with  intent  to  murder  her,  and  against  her  as  prin- 
cipal in  the  second  degree,  in  which  all  the  counts  alleged  that  the 
pistol  was  loaded  with  powder  and  a  leaden  bullet,  it  appeared  that 
a  person  being  awakened  by  the  report  of  fire-arms  in  the  room 
where  the  prisoners  were,  went  into  the  room,  and  discovered  both 
prisoners  lying  on  the  floor  bleeding:  on  their  being  asked  what 
was  the  matter,  and  who  fired,  the  man  said,  "  I  fired  one  pistol  at 
her,  and  the  other  at  myself"  He  afterwards  said,  "  he  could  feel 
the  ball  somewhere  in  his  cheek."  The  woman  had  said  she  wished 
the  man  to  shoot  her.  A  surgeon  proved  that  both  prisoners  were 
bleeding  from  the  ear,  the  bones  of  which  were  shattered;  but  no 
bullet  could  be  found  internally  or  externally,  either  in  the  man 
or  the  woman,  and  he  thought  the  wound  was  either  from  a  hall 
or  the  wadding  of  a  pistol,  and  that  wadding,  if  rammed  down  tight, 
might  have  produced  the  effect  without  any  ball ;  search  was  made 
in  the  room,  but  no  ball  found.  Bolland,  B.,  having  consulted 
Park,  J.  A.  J.,  and  Parke,  J.,  who  were  present,  said  to  the  Jury, 
"  The  offence  is  charged  in  every  count  of  the  indictment,  as  having 
been  committed  with  a  pistol,  loaded  with  a  leaden  bullet  If  the 
question  had  arisen  with  respect  to  the  pistol  fired  by  the  man  at 
himself,  I  should  have  felt  it  my  duty  to  leave  it  to  you,  on  his 
declaration,  that  he  thought  he  felt  a  ball  in  his  cheek;  but  he 
might  have  intended  to  kill  himself,  being  weary  of  life,  though  he 
might  not  have  intended  to  kill  the  woman,  notwithstanding  her 
request  I  have  consulted  with  my  learned  Brothers,  and  it  is  our 
opinion,  that  the  indictment  is  not  sufficiently  proved  to  justify  you 
in  a  verdict  of  guilty."  (/) 

So  where  a  similar  indictment  on  the  same  statute,  in  diffe- 
rent counts,  alleged  a  gun  to  have  been  loaded  with  shot  and 
various  destructive  materials,  and  it  appeared  that  a  watcher  of 


(d)  Rex  v.  Carr,  Hil.  T.  1819,  MS. 
Bayley,  J.,  and  Russ.  &  Ry.  377. 
(«)  Anon.  1817,  Ma  Bayley,  J. 


(/)  Rex  v.  Hughes,  5  C.  &  P.  126. 
The  two  prisoners  nad  apparently  agreed 
to  commit  suicide  together. 
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game  being  out  in  the  night,  saw  the  prisoner  crouching  under  other  destruc- 
a  wall,  and  said  he  knew  him,  when  he  instantly  raised  a  gun  £ve  matcri^* 
to  his  shoulder,  and  levelled  it  at  him;  he  stooped  to  avoid  it,  the  evidence  that  it 
gun  went  off,  and  the  charge,  whatever  it  was,  struck  a  hairy  cap  he  was  so  loaded. 
had  on  his  head,  and  singed  the  hair.     There  was  evidence  of  pre- 
vious ill  will,  and  the  prisoner  after  his  apprehension  had  said,  "  I 
did  it,  and  I  rued  it  the  instant  I  had  pulled  the  trigger."    A  small 
bag  of  shot  was  found  in  the  prisoner's  pocket  afterne  was  appre- 
hended.   It  was  objected  that  there  was  no  evidence  to  show  that 
the  gun  was  loaded  with  shot  or  any  of  the  destructive  materials 
charged  in  the  indictment,  and  Patteson,  J.,  was  strongly  of  opinion 
that  the  objection  ought  to  prevail ;  and  after  consulting  Aldereon, 
J.,  he  directed  an  acquittal  (g) 

Where  an  indictment  for  treason  alleges  that  the  prisoner  dis-  Where  an  in- 
charged  a  pistol  loaded  with  powder  and  a  bullet,  the  jury  must  ^f*"1*11^-* 
be  satisfied  that  the  pistol  was  a  loaded   pistol,    and  had  some-  the  pistol  was 
thing   in   it   beyond  powder  and   wadding ;    but    it  seems   that  loaded  with 
it  is  not  necessary  for  them  to  be  satisfied  that  it  was  actually  {JS^sT**  * 
loaded  with  that  which  is  generally  known  by  the   name  of  a  must  be  satis- 
bullet     An  indictment  for  treason  stated  that  the  prisoner  "dis-  fed  that  it  was 
chanted  a  certain  pistol  loaded  with  gunpowder  and  a  certain  bullet"  j0*^. Wlth 

i°     /-v  • r  li  ,°      r.  i     i    t     i  i  something' 

at  the  Queen;   it  appeared  that  the  prisoner  had  discharged  two  beyond  powder 
pistols  at  the  Queen,  and  two  witnesses  proved  that  at  the  time  the  and  wadding, 
pistols  were  discharged,  they  heard  something  whiz  by  them ;  the  Jjjj  l?^"' 
prisoner  had  bought  caps  and  balls  before,  and  balls  and  bullet-  to  prove  that  it 
moulds  were  found  in  his  box ;  and  he  had  said  to  a  person,  "  if  was  loaded 
your  head  had  come  in  contact  with  the  ball,  you  would  nave  found  J"^*^}}1**' 
there  was  a  ball  in  the  pistol."    Ix>rd  Denman,  C.  J.,  to  the  jury,  suffice. 
*'  The  questions  for  your  consideration  are,  whether  the  prisoner  did 
fire  the  pistols,  or  either  of  them,  at  her  Majesty,  and  whether  those 
pistols,  or  either  of  them,  were  or  was  loaded  with  ball  at  the  time 
when  they  were  so  fired."    "  One  witness  says,  *  The  prisoner  was 
about  five  or  six  yards  from  the  carriage  when  he  discharged  the 
pistol,  and  on  the  right  side  of  it;  the  report  of  the  pistol  attracted 
my  attention,  and  I  had  a  distinct  whizzing  or  buzzing  before  my 
eyes,  between  my  face  and  the  carriage.'    And  another  witness 
says,  '  It  seemed  something  that  whizzed  past  my  ear;  as  I  stood, 
it  seemed  like  something  quick  passing  my  ear,  but  what  I  could 
not  say.9     This  is  the  only  direct  evidence ;  I  have  no  means  of 
furnishing  you  with  any  observation  on  that  evidence;   it  is  not 
matter  of  law,  and  you  must  bring  your  experience  to  bear  upon  it 
and  couple  it  with  the  other  facts  of  the  case."    "  You  will  consider 
whether  the  prisoner  discharged  a*  loaded  pistol."     A  Juryman, 
"Loaded  with  a  bullet?"     Lord  Denman,  C.  J.,   "Or  a  ball" 
Alderson,  B.,  "  Not  with  powder  and  wadding  only."  (A) 

A  pistol  loaded  with  powder  and  balls,  but  its  touch-hole  so  A  pistol  with 
plugged  up  that  it  could  not  possibly  be  fired,  was  not  ts  loaded  >ts  touch-hole 
arms,"  within  the  9  Geo.  4,  c.  31,  ss.  11  &  12.     Upon  an  indict-  ^though    ' 
ment  charging  the  prisoner  with  attempting  to  discharge  a  loaded  loaded  with 

{g)  Whitley's  case,   1  Lew.    1 23.     In  at  the  plaintiff  was  loaded  ;  Lord  Abinger, 

Blake  t*.  Barnard,  9  C.  &  P.  626,  where  a  C.  B.,  said,  "  It  is  stated  in  the  declaration 

count  in  trespass  for  an  assault,  stated  that  that  the  pistol  was  loaded  with  gunpowder, 

the  defendant  presented  a  pistol  "  loaded  ball,  and  shot,  and  it  is  for  the  plaintiff  to 

with  gunpowder,  ball,  and    shot"  at  the  make  that  out,  and  he  has  not  done  so. M 
plaintiff,  and  there  was  no  evidence  that  (A)  Reg.  v.  Oxford,  9  C.  &  P.  525, 

the  pistol  which  the  defendant  presented 
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pistol,  by  drawing  the  trigger,  with  intent  to  murder,  it  ap- 
peared that  the  prisoner  pointed  the  pistol,  which  was  loaded  to 
within  half  an  inch  of  its  muzzle  with  gunpowder,  paper,  and  two 
balls,  at  the  head  of  the  prosecutor,  within  four  inches  of  his  ear,  and 
pulled  the  trigger ;  the  lock  went  down,  and  the  prosecutor  saw 
a  single  spark  from  it;  no  mischief  was  done  ;  there  was  no 
priming  found  hi  the  pan,  but  it  might  have  dropped  out  in  the 
struggle  to  take  the  pistol  from  the  prisoner.  The  prisoner's  defence 
was,  that  he  always  kept  a  piece  of  paper  in  the  pan,  and  ano- 
ther piece  of  paper  twisted  tightly,  and  run  into  the  touch-hole,  so 
as  to  prevent  its  being  fired,  and  the  prisoner's  son  was  called  to 
prove  that  it  had  been  in  that  state  the  day  before.  Patteson,  J., 
(in  summing  up,)  "  If  you  think  that  the  pistol  had  its  touch-hole 
plugged,  so  that  it  could  not  by  possibility  do  mischief,  I  think  that 
the  prisoner  ought  to  be  acquitted,  because  I  do  not  think  that  a 
pistol  so  circumstanced  ought  to  be  considered  as  loaded  arms,  within 
the  meaning  of  this  act.''  (t) 

A  tin  box,  filled  with  gunpowder  and  peas,  was  not  a  loaded  arm 
within  the  meaning  of  the  9  Geo.  4,  c.  31,  s.  11.  The  prisoner 
sent  to  the  prosecutor  a  package,  of  the  shape  and  size  of  a  cigar- 
box,  containing  a  tin  box  with  three  pounds  of  powder  and  some 
peas  in  it  The  box  had  a  lid  to  it,  to  put  on  and  pull  off.  The 
object  of  the  prisoner  was,  that  the  prosecutor  should  set  fire  to  the 
powder  in  the  act  of  opening  the  box,  by  exploding  two  fulminating 
matches  which  were  fixed  to  the  top  and  bottom  of  the  box.  Upon 
a  case  reserved  upon  the  question  wnether  the  thing  in  question  came 
within  the  description  of  loaded  arms,  the  judges  were  unanimously 
of  opinion  that  the  means  used  were  not  loaded  arms  within  the 

It  was  a  sufficient  "  shooting"  within  the  9  Geo.  4,  c.  31,  to  dis- 
charge the  barrel  of  a  gun,  when  separated  from  the  stock,  by  means 
of  striking  the  percussion  cap  with  a  knife.  Upon  an  indictment 
for  shooting  with  intent  to  murder,  it  appeared  that  the  prisoner, 
being  caught  poaching,  ran  away  and  was  pursued  by  the  prose- 
cutor, who  caught  him,  and  took  the  stock  and  locks  of  a  gun  from 
one  of  his  pockets :  the  prisoner  then  took  the  barrels  from  another 
pocket,  ana  struck  the  percussion  cap  with  something,  which  the 
prosecutor  supposed  to  be  a  knife,  and  thereby  fired  one  of  the  bar- 
rels and  shot  the  prosecutor :  it  was  objected  that  the  act  only 
applied  to  shooting  with  a  complete  fire-arm ;  that  the  statute  first 
provided  for  the  actual  shooting,  and  secondly  against  all  attempts  to 
discharge  loaded  arms,  and  a&  the  latter  clause  was  limited  to  at- 
tempts with  loaded  arms,  which  could  only  apply  to  complete  arms, 
so  must  the  former  clause  ;  but  it  was  held  that  the  case  was  within 
the  statute,  (k) 


(i)  Rex  v.  Harris,  5  C.  &  P.  159. 

(j)  Rex  v.  Mountford,  R.  &  M.  C.  C.R. 
441.  7  C.  &  P.  242.  A  further  question, 
which  was  not  decided  by  the  judges,  was 
whether  as  the  explosion  was  intended  to 
have  been,  and  must  have  been  effected  (if 
at  all)  by  the  agency  of  another,  it  was  an 
attempt  to  discharge  loaded  arms  at  the 
prosecutor  within  the  meaning  of  the  act ; 
upon  this  Alderson,  B.,  said,  "  The  prin- 
ciple is  laid  down  by  Holroyd,  J.,  in  Ilott 
v.  Wilks,  3  B.  &  A  315.    If  one  person 


makes  use  of  another  who  is  a  mere  instru- 
ment to  do  an  act,  the  thing  done  is  the 
act  not  of  him  who  is  merely  the  instru- 
ment, but  of  the  person  who  uses  him  as  an 
instrument*'  Probably  section  5  of  the  new 
act  was  introduced  in  consequence  of  this 
decision ;  but  it  should  seem  that  such  a 
case  is  not  provided  for  by  it,  because  that 
section  only  applies  where  some  bodily 
harm  is  actually  done.  C.  S.  G. 

(*)  Rex  v.  Coates,  6  C.  ft  P.  394,  and 
MS.  C.  S.  G.,  Patteson,  J.     His  lordship 
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Upon  an  indictment  under  the  1st  Vict  c  85,  for  attempting  to  Some  act  moat 
discharge  loaded  fire-arms  at  a  person,  there  must  be  some  act  shown  **  dono  t0 
to  have  been  done  by  the  prisoner  to  prove  that  he  did  attempt  [empt  to  dit- 
to discharge  the  fire-arms,  and  merely  presenting  them  is  not  sum-  charge  fire- 
cient  Upon  an  indictment  for  attempting  to  discharge  a  blunderbuss  •Jrm8-  ^J*1* 
with  intent  to  murder,  &c.,  it  appeared  that  the  prisoner  went  to  the  Ih^friXt 
house  of  the  prosecutor,  and  asked  him  for  some  title  deeds  which  sufficient, 
he  held  as  a  security.     The  prosecutor  told  him  he  could  not  let 
him  have  them ;  the  prisoner  said,  "  Then  you  are  a  dead  man  ;" 
unfolded  a  great  coat,  which  he  had  on  his  arm,  and  took  out  a  blun- 
derbuss.    A  person  who  was  near  him  seized  him  by  the  two  arms, 
and  he  was  secured ;  the  muzzle  of  the  blunderbuss  was  towards  the 
side  of  the  room  where  the  prosecutor  was,  but  was  not  pointed  at 
him  ;  the  prisoner's  intention,  whatever  it  was,  was  prevented  by 
the  person  laying  hold  of  him  ;  the  blunderbuss  was  primed,  and 
very  heavily  loaded,  but  it  had  no  flint  in  it ;  the  flint  was  found 
beneath  the  lining  of  the  coat,  from  which  the  prisoner  took  the 
blunderbuss.     Arabia,  Serjeant,  after  consulting  ratteson,  J.,  told 
the  jury  that  they  were  both  of  opinion  that,  to  sustain  the  indict- 
ment, there  must  be  something  more  than  the  mere  presenting  of 
the  blunderbuss,  and  that  some  act  must  be  shown  to  have  been 
done  by  the  prisoner,  to  satisfy  the  jury  that  he  did  in  fact  attempt  to 
discharge  the  blunderbuss.  (J) 

The  object  of  the  act  was  to  punish  proximate  attempts  ;  that  is,  The  object  of 
those  attempts  which  immediately  lead  to  the  discharge  of  loaded  ^^  JJJJ^0 
arms.     The  words,  "  in  any  other  manner,"  mean  something  ana-  attempts  which 
logous  to  drawing  the  trigger,  which  is  the  proximate  cause  of  immediately 
the  loaded  arm  going  off.     llpon  an  indictment  on  the  1st  Vict  ^haw^f 
c  85,  88.  3  &  4,  for  attempting  to  discharge  a  pistol  loaded  with  loaded  anna, 
powder  and  ball,  with  intent  to  murder,  &c,  some  counts  of  which 
charged  the  attempt  to  have  been  made  by  drawing  the  trigger, 
others  by  putting  the  finger  and  thumb  upon  the  trigger,  and  others 
simply  charged  that  the  prisoner  did  attempt  to  discharge  the  pistol ; 
a  witness  said,  "  The  prisoner  took  out  a  small  pistol,  and  said,  '  I 
will  settle  you,'  or  *  I  will  do  you  ;'  the  prisoner  either  half  or  full 
cocked  the  pistol,  and  pointed  the   muzzle   at  my  brother,  and 
against  his  trousers.     I  rushed  at  the  pistol,  and  put  my  right  hand 
over  the  muzzle  of  the  pistol,  and  my  other  hand  over  the  cock ;  I 
found  the  prisoner's  finger  pulling ;  his  finger  was  on  the  trigger ;  I 
plainly  felt  the  finger  of  his  right  hand  on  the  trigger,  and  my  hand 
did  not  allow  the  trigger  to  go  back  ;  the  people  interfered,  and  they 
were  separated."    Parke,  B.,  "  It  appears  to  me  that  the  charge  of 
felony  cannot  be  supported,  as  it  is  not  proved  that  the  prisoner  drew 
the  trigger.     The  words  "  in  any  other  manner,"  in  the  statute, 
mean  something  analogous  to  drawing  the  trigger,  which  is  the  prox- 
imate cause  of  the  loaded  arm  going  off.     Suppose  for  instance,  you 
had  a  matchlock,  and  put  a  match  to  it,  and  the  gun  did  not  go  off, 
that  would  be  a  case  within  the  act  of  Parliament,  but  here  there  is  no 
proof  that  the  prisoner  drew  the  trigger,  though  he  put  his  finger  to 
it :  and  he  cannot,  therefore,  be  convicted  on  those  counts  which 
charge  him  with  so  doing,  or  which  charge  him  with  a  felonious 
attempt  to  discharge  the  pistol,  for  it  must  be  an  attempt  ejusdem 

consulted  several  other  judges,  who  agreed      would  have  been  reserved. 

with  him  in  opinion,  other wiie  the  case  ({)  Reg.  r.  Lewis,  1)  C.  &  P.  523. 


or  cut' 
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feneris  ;  the  consequence  is,  he  cannot  be  convicted  of  a  felony." 
t  was  then  urged  for  the  prosecution  that  the  clause  in  this  act  said, 
that  if  a  party  should  attempt,  by  drawing  the  trigger,  or  in  any 
other  manner,  to  discharge  a  loaded  arm,  he  should  be  guilty  of  the 
offence.  If,  therefore,  a  man  put  his  hand  on  a  trigger,  in  order  to 
fire  the  pistol,  and  could  not  do  it,  because  the  pistofhappened  to  be 
at  half  cock,  that  would  be  within  the  meaning  of  the  statute. 
Parke,  B.,  "  Here  was  a  trigger  to  be  drawn,  and  it  is  not  drawn. 
It  seems  to  me  that  the  object  of  this  act  was  to  punish  proximate 
attempts,  that  is,  those  attempts  which  immediately  lead  to  the  dis- 
charge of  loaded  arms  :  therefore  if  a  person  drew  the  trigger,  and 
the  gun  was  loaded,  in  that  case  the  offence  would  be  complete, 
though  the  gun  did  not  go  off,  and  though  it  did  not  happen  to 
strike  the  percussion  cap  ;  and  the  act  also  provides  for  the  case 
of  fire-arms  which  do  not  go  off  with  the  ordinary  lock.  Suppose, 
therefore,  a  man  was  to  come  with  a  matchlock,  and  attempt  to  dis- 
charge it,  by  putting  a  fusee  or  a  brimstone  match  to  the  touch-hole, 
that  would  be  an  attempt  to  discharge  it,  within  the  meaning  of  this 
act ;  and  so  since  the  newly-invented  fire-arms,  if  a  man  with  a 
hammer  were  to  strike  the  cap,  that  would  be  a  felony  under  this 
act  of  Parliament ;  and,  as  I  thought  a  point  of  this  kind  would  be 
taken,  I  have  availed  myself  of  an  opportunity  which  I  had  of  con- 
sulting my  Brother  Williams,  who  agrees  with  me  in  opinion."  (m) 
As  to  the  The  words  "  stab  or  cut"  in  the  statute  relate  only  to  such  wounds 

words'*  stab  as  are  made  by  an  instrument  capable  of  stabbing  or  cutting  ;  stab- 
bing being  properly  a  wound  with  a  pointed  instrument,  and  cutting 
being  a  wounding  with  an  instrument  having  a  sharp  edge.  Ana 
if  the  indictment  be  for  cutting,  evidence  of  a  stab  will  not  support 
the  charge ;  for  as  the  statute  uses  the  words  in  the  alternative, 
"  stab  or  cut,"  so  as  to  distinguish  between  them,  the  distinction  must 
be  attended  to  in  the  indictment  (n)  And  though  a  striking  over 
the  face  with  the  sharp  claw  or  part  of  a  hammer  has  been  holden  to 
be  a  sufficient  cutting  within  the  act ;  yet  it  would  have  been 
otherwise,  if  the  striking  had  been  with  the  blunt  end.  (o)  A 
blow  with  a  square  iron  bar,  which  inflicted  a  contused  or  lace- 
rated wound,  has  been  holden  not  to  be  a  cutting  within  the  act.  (p) 
And  where  a  similar  wound  was  given  on  the  head,  by  a  blow 
with  the  metal  scabbard  of  the  sword  of  a  member  of  a  corps  of 
yeomanry  cavalry,  (the  sword  being  in  the  scabbard  at  the  time,)  it 
was  ruled  not  to  be  a  cutting  u  ithin  this  statute,  (q)  And  it  was 
ruled,  that  a  blow  with  the  handle  of  a  windlass  was  not  a  cutting 
within  the  act,  though  it  made  an  incision,  (r)  But  if  a  cutting  is 
inflicted,  the  case  is  within  the  statute,  though  the  instrument  be 
not  intended  for  cutting,  nor  ordinarily  used  to  cut,  but  generally 
used  to  force  open  drawers,  doors,  &c.  ;  and  though  the  intention 
was  not  to  cut,  but  to  inflict  some  other  mischief.  The  prisoner  was 
indicted  for  cutting  and  stabbing.  It  appeared  that  he  was  seized 
for  a  robbery  ;  and,  in  order  to  escape,  struck  the  prosecutor  on  the 

(m)  Reg.  v.  St    George,  9  C.   &  P.  (/>)  Adams's  case,  cor.   Lawrence,  J., 

483.  Old  Bailey,  Jan.  Seas.  1 808. 

(n)  Rex  v.  M'Dermot,  East  T.  1818,  (?)  Rex  v.  Whitfield,  cor.   Bayley,  J. 

MS.  Bayley,  J.,  and  Russ.  &  Ry.  356.  Salop  Sum.  Ass.  1822.  MS. 

(o)   Atkinson'*  case,  York   Spr.   Ass.  (r)  Anon.  cor.  Dallas,  C.  J.,  and  Burton, 

East  T.  1806<  4  Blac.  Com. 208 (cd.  1809),  J.,  at  Chester,  5  Evans's  Col.  Stat,  Part  V. 

note  ( I  ).     MS.  Bayley,  J.,  and  Russ.  &  c\.  iv.,  p.  334,  note  (2). 
Ry.  104. 
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bead  with  an  iron  crow,  which  cut  out  part  of  his  skulL  The  * 
instrument  was  sharp  at  one  end  so  as  probably  to  cut  A  case  was 
reserved,  because  tnis  was  an  instrument  to  force  open  doors, 
drawers,  &c,  and  not  to  cut ;  and  because  the  prisoner  meant 
to  break  or  lacerate  the  head,  not  to  cut  it ;  but  the  conviction  was 
held  right  (*) 

Cutting  a  child's  private  parts,  so  as  to  enlarge  them  for  the  time, 
may  be  considered  as  doing  her  grievous  bodily  harm ;  and  as  done 
with  that  intent,  though  the  hymen  is  not  injured,  the  incision  is  not 
deep,  and  the  wound  eventually  is  not  dangerous.  The  prisoner 
cut  a  female  child,  ten  years  old,  in  her  private  parts,  probably  to 
enlarge  them  to  admit  his  entrance,  but  he  was  interrupted  and 
fled  ;  the  wound  was  small,  but  bled  a  good  deal :  and  when  a  sur- 
geon saw  it,  four  days  afterwards,  he  found  it  near  an  inch  in  length, 
not  deep  nor  dangerous,  because  below  the  hymen;  but  if  it  had 
entered  the  hymen  it  would  have  been  dangerous.  Graham,  B.,  left 
it  to  the  jury  to  say,  whether  this  was  not  a  grievous  bodily  injury ; 
and  if  so,  then,  though  there  might  have  been  an  ulterior  intention  to 
commit  a  rape,  yet  if  there  was  an  intent  to  do  grievous  bodily  harm, 
the  case  was  within  the  act :  and  that  the  intention  might  be  inferred 
from  the  cutting.  The  jury  found  the  prisoner  guilty,  and  the  judges 
held  the  conviction  right  (t) 

In  order  to  obviate  the  difficulties  which  arose  under  the  43  Geo.  Wounding. 
3,  c.   58,   upon  the  construction  of  the  words  "  cut  or  stab,"  the 
9  Geo.  4,  c.  31,  introduced  the  word  "  wound,"  which  is  also  con- 
tained in  the  1  Vict,  c.  85. 

In  order  to  constitute  a  wound,  the  continuity  of  the  skin  must  in  order  to 
be  broken,  and  it  is  not  sufficient  that  bones  are  broken,  the  skin  constitute  a 
not  being  broken.     Upon  an  indictment  for  wounding,  under  the  ^Snuj^of 
9  Geo.  4,  c.  31,  s.  12,  it  appeared  that  the  prisoners  had  struck  the  the  skin  must 
prosecutor  with  an  iron  bar,  and  an  iron  hammer,  and  that  the  collar  be  broken, 
none  had  been  broken,  and  the  end  of  the  bone  much  injured  by 
violence,  and  upon  a  case  reserved  all  the  judges,  except  Bay  ley,  B., 
and  Park,  J.  A.  J.,  thought  that  there  was  no  wound  within  the 
act  (u) 

A  great  judge  has  said,  that  "  the  definition  of  a  wound,  in 
criminal  cases,  is  an  injury  to  the  person,  by  which  the  skin  is 
broken.  If  the  skin  is  broken,  and  there  was  a  bleeding,  it  is  a 
wound."  (v)  Upon  an  indictment  for  cutting  and  wounding,  with 
intent  to  murder,  it  appeared  that  the  prisoner  threw  a  hammer  at 
the  prosecutor,  and  hit  him  over  his  right  eye  and  nose,  and  made  a 
wound  on  the  eye,  and  by  the  side  of  the  nose  ;  his  head  was  very 
bloody  ;  the  hammer  was  a  blacksmith's  finishing  hammer ;  one  end 
of  it  round,  and  the  surface  flat,  the  other  end  sharp,  to  draw  out 
with.  Upon  a  case  reserved,  the  judges  were  unanimously  of  opi- 
nion that  the  injury  stated  in  the  case  amounted  to  a  wound  within 
the  statute,  (w) 

There  must  be  a  division  of  the  external  surface  of  the  body  to  The  external 
make  a  wound.     Therefore  a  scratch  is  not  a  wound.     Upon  an  surface  of  the 

(•)Rex  v.  Hayward,  Mich.  T.   1805,  278.  4  C.  &  P.  381. 

MS.  Bayley,  J.,  and  Rugs.  &  Ry.  78.  (o)  Lord  Lyndhurst,  C.  B.,  in  Moriarty 

(0  Rex  o.    Cox,  East.  T.  1818,  MS.  p.  Brooks,  6  C.  &  P.  684. 

Bayley,  J.,  and  Russ.  &  Ry.  362.  (to)  Rex  v.  Withers,  I  R»  &  M.  C.  C.R. 

(«)  Rex  v.  Wood,  1  R.  &  M  C.  C.  R.  294.   S.  C.  4  C.  &  P.  446. 
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body  mutt  be    indictment  for  wounding,  it  appeared  that  the  prisoner  attacked  the 
divided.  prosecutor  with  a  butcher's  knife,  and,  drawing  him  backwards,  at- 

tempted to  cut  his  throat,  an  injury  (which  the  prosecutor  described 
as  a  slight  scratch,)  was  inflicted  on  the  throat    Parke,  B.,   "  No- 
thing which  can  properly  be  called  a  wound  has  been  inflicted 
in  this  case.      A  scratch  is  not  a  wound  within   the  statute : 
there  must,  at  least,  be  a  division  of  the  external  surface  of  the 
body."  (j?) 
A  separation         There  must  be  a  separation  of  the  whole  skin  ;  a  separation  of  the 
of  the  cuticle     cuticle,  or  upper  skin,  only  is  not  sufficient     Upon  an  indictment 
Snot  sufficient  f°r  wounding,  a  medical  man  stated  that  there  was  a  slight  abrasion 
of  the  skin,  not  exactly  a  wound,  but  an  abrasion  of  the  cuticle ;   it 
did  not  penetrate  further  than  that ;  the  cuticle  is  the  upper  skin  ; 
blood  would  issue,  but  in  a  different  manner,  if  the  whole  skin  was 
cut   Coleridge,  J.,  (Bosanquet,  J.,  and  Coltraan,  J.,  being  present,) 
told  the  jury,  "  It  is  essential  for  you  to  be  quite  clear  that  a  wound 
was  inflicted.     I  am  inclined  to  understand,  and  my  learned  Bro- 
thers are  of  the  same  opinion,  that  if  it  is  necessary  to  constitute  a 
wound  that  the  skin  should  be  broken,  it  must  be  the  whole  skin  : 
and  it  is  not  sufficient  to  show  a  separation  of  the  cuticle  only.     You 
will,  therefore,  have  to  say  on  the  first  three  counts,  whether  there 
was  a  wounding  in  the  sense  in  which  I  have  stated,  viz.,  was  there  a 
wound — a  separation  of  the  whole  skin  T  (y) 
If  the  skin  bo         If  the  skin  be  broken  internally,  and  not  externally,  it  is  a  wound. 
}at*kt\ mtetm     Upon  an  indictment  on  the  1  Vict  c  85,  for  wounding,  a  surgeon 
exteroa%,nit  it  stated,  "  That  the  lower  jaw  on  the  left  side  was  broken  in  two 
a  wound.  places;  the  skin  was  broken  internally,  but  not  externally  ;  there 

was  not  a  great  deal  of  blood  ;  one  fracture  was  near  the  chin,  and 
the  other  near  the  ear."    The  prisoner  had  struck  the  prosecutor 
with  a  hammer  on  the  left  side   of  the  face,  but  there  was  no 
wound  on  the   outside  of  the  face.     It  was  objected   that   this 
was  not  a  wounding.     Park,  J.  A.  J.,  "  When  I  first  read  the 
deposition  I  thought  there  might  be  some  doubt     In  consequence 
of  this,  I  consulted  with  my  Lord  Chief  Justice,  and  considered  the 
question  very  much  in  my  own  mind,  and  we  are  of  opinion  that  it 
is  a  wounding  within  the  meaning  of  die  act"  Lord  Denman,  C.  J., 
"  If  it  is  the  immediate  effect  of  the  injury,  we  think  we  cannot 
distinguish  this  from  the  cases  which  have  been  already  decided.9 
Park,  J.  A.  J.,  in  summing  up,  "A  question  was  very  properly 
put  to  us,  as  to  whether  we  thought  there  was  a  wound  within  the 
meaning  of  the  statute.     We  were  of  opinion  that  there  was  a 
wound  ;  and  uixui  consideration  I  am  more  strongly  of  that  opinion 
than  I  was  at  the  outset     There  must  be  a  wounding ;  but  it  there 
be  a  wound,  (that  is  if  the  skin  is  broken,  whether  there  be  an  effu- 
sion of  blood  or  not,)  it  is  within  the  statute,  whether  the  wound  is 
internal  or  external"  (z) 
Someinttru-         It  was  evidently  the  intention  of  the  Legislature,  according  to  the 
mentmustbe    words  of  the  statute,  that  the  wounding  should  be  inflicted  with 
wounding  by     8ome  instrument,  and  not  by  the  hands  or  teeth,  (a)    Where,  there- 
to hands  or     fore,  a  prisoner  had  bit  off  the  end  of  a  finger,  it  was  held,  on  a  case 


g 


'*)  Rex  o.  Beckett,  1  Moo.  &  R.  526.  Denman,  G.  J.,  and  Park,  J.  A.  J. 
[y)  Reg.  0.   WLoughlin,  8  C.  &  P.  (a)  Per  Patteson,  J.,  Rex  v.  Harris, 

635.  7  C.  &  P.  446. 
(?)  Reg.  v.  Smith,  8  C.  &  P.  173,  Lord 
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reserved,  that  this  was  not  a  wounding  within  the  statute,  (b)  So  it  teeth  is  not 
has  been  held  that  biting  off  the  nose  is  not  a  wounding,  (c)  So  it  »«*&«<»*• 
has  been  ruled,  on  an  indictment  under  the  1  Vict.  c.  85,  s.  4,  that 
biting  off  the  prepuce  of  a  child  three  years  of  age  is  not  a  wound- 
ing, because  the  word  wound  is  used  concurrrently  with  "  cut  and 
stab,"  and  inasmuch  as  a  stab  or  cut  must  be  made  by  an  instru- 
ment, the  Legislature  intended  by  the  word  "  wound,"  an  injury  (not 
being  a  stab  or  cut)  which  was  made  by  an  instrument  also,  (d)  So 
where  on  an  indictment  under  the  9  Geo.  4.  c.  31,  s.  12,  for  maliciously 
wounding,  it  was  proved  that  the  prisoner  had  thrown  a  quantity  of 
concentrated  sulphuric  acid,  commonly  called  oil  of  vitriol,  into  the 
face  of  the  prosecutor;  and  the  jury  found,  upon  the  evidence  of  the 
surgeons,  that  the  effect  of  such  act  was  a  wound  up6n  the  face  of 
the  prosecutor :  it  was  held,  on  a  case  reserved,  that  there  being  no 
instrument  used,  nor  any  immediate  wound  produced,  the  conviction 
was  wrong,  (e) 

But  any  kind  of  instrument  whatever  is  sufficient,  as  a  bludgeon,  (/)  Anv  kind  of 
a  blacksmith's  finishing  hammer,  (g)  an  iron  hammer  (A),  a  stone  JJSfSmT " 
bottle,  (t)  a  hedge  stake,  or  half  a  rail,  (j)  a  gun,  (A)  a  stick   or 
club  (/),  and  even  a  shoe  whether  off  or  on  the  foot  (m) 

And  it  makes  no  difference  that  there  is  some  part  of  the  clothing  Clothing  inter- 
intervening  between  the  body  and  the  instrument  with  which  the  ▼ening. 
injury  is  inflicted.  Upon  an  indictment  for  wounding,  it  appeared 
that  the  prisoner  struck  the  prosecutor  with  an  air  gun  twice  on  the 
left  side  of  a  thick  hat  that  he  had  on  his  head ;  the  prosecutor 
had  a  contused  wound  on  the  left  side  of  his  head,  which  was  made 
by  the  hard  rim  of  the  prosecutor's  hat,  by  the  violence  with  which 
the  hat  was  struck  by  the  prisoner,  and  was  not  occasioned  by  the 
gun  alone,  as  the  prosecutor  said  the  gun  had  never  come  directly  in 
contact  with  his  head:  and  upon  a  case  reserved  upon  a  doubt 
whether,  as  the  wound  miist  iu  fact  have  been  caused  by  the  hat, 
and  not  by  the  gun  barrel,  the  prisoner  ought  to  have  been  con- 
victed, the  conviction  was  held  right  (n) 

The  wound  must  be  inflicted  Dy  the  prisoner;  if,  therefore,  the  A  wound  re- 
prosecutor,  in  attempting  to  defend  himself  from  an  attack  made  ceivedby 
upon  him  with  a  knife,  strike  his  hands  against  the  knife,   and  ?trikln8[aknjJe 

,r      •  .  ■■     .    .  •  i  •       i  ^°  tt  •     i.         in  warding  oft 

thereby  receive  a  wound,  it  is  not  within  the  act.     Upon  an  indict-  an  attack. 


(6)  Rex  v.  Stevens,  R.  &  M.  C.  C.  R. 
409,  decided  on  the  9  Geo.  4,  c.  31,  a,  12. 

(c)  Rex  v.  Harris,  7C.&P.  446,  Pat- 
teson,  J.,  decided  on  the  9  Geo.  4,  c.  31, 
a,  12. 

(d  >  Jenning's  case,  2  Lew.  130,  Alder- 
son,  B. 

(e,  Rex  v.  Morrow,  R.  &  M.  C.  C.  R. 
456.  See  Rex  «.  Owens,  R.  &  M.  C.  C.R. 
205,  as  to  maiming  a  mare  with  nitrous  acid. 

(/)  Rex  ».  Payne,  4  C.  &  P.  558,  Pat- 
teson,  J. 

(  g)  Rex  0.  Withers,  R.  &  M.  C.  C.  R. 
294,  supra,  note  (w),  p.  729. 

(h)  Reg.  v.  Smith,  8C.  &  P.  173, 
supra,  note  (z),  p.  730. 

(i)  Reg.  v.  M'LoughUn,  8  C.  &  P.  635, 
supra,  note  (y),  p.  730. 

(j)  Rex  t>.  Briggs,  R.  &  M.  C.  C.  R.  31 8. 

(*)  Rex  r.  Sheard,  7  C.  &  P.  846,  infra, 
note  (n). 

(/)  Rex  v.  Lancaster,  2  Stark.  £v.  692, 
note. 


(m)  Rex  v.  Shadbolt,  5  C.  &  P.  504,  Lord 
Denman,  O.  J.,  and  Vaughan,  B.  Rex  v. 
Briggs,  R.  &  M.  0. 0.  R.  318.  And  per  Lord 
Tenterden,  C.  J. ,  a  wound  from  a  shoe  in  the 
hand  would  be  within  the  act;  and  a  blow  from 
a  shoe  on  the  foot  would  be  likely  to  inflict 
a  more  deadly  wound  than  a  blow  from 
a  shoe  in  the  hand.  Rex  v.  Briggs,  3 
Burn.,  J.,  D.  &  W.  542.  It  does  not  seem 
settled  whether  the  teeth  of  a  dog,  which 
has  been  set  to  bite  a  person,  can  be  consi- 
dered as  instruments  within  these  statutes. 
In  Elmsly's  case,  2  Lew.  126,  Alderaon,  B., 
thought  that  the  bite  of  a  dog  would  be 
within  the  9  Geo.  4,  c.^31  ;  it  did  not 
however,  become  necessary  to  decide  the 
point,  otherwise  the  case  would  have  been 
reserved.  In  Rex  v.  Hughes.,  2  C.  &  P. 
420,  Park,  J.  A.  J.,  held  that  severe 
wounds  inflicted  on  a  sheep  by  a  dog  which 
the  prisoner  had  set  at  it,  was  not  a  wound- 
ing within  the  4  Geo.  4,  c.  54,  s.  2. 

(n)  Rex  v.  Sheard,  7  C.  &  P.  846. 
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ment  on  the  9  Geo.  4,  c.  31,  s.  11,  for  wounding,  it  appeared  that 
the  prisoner  attacked  the  prosecutor  with  a  butcher's  knife;  the 
prosecutor  succeeded  in  warding  off  all  hurt  except  a  slight  scratch 
on  his  throat,  by  lifting  his  two  nands  up  to  his  throat,  but  in  doing 
this  his  hands  struck  against  the  knife  and  were  cut.  Parke,  B.  "  A 
scratch  is  not  a  wound  within  the  statute ;  there  must  at  least  be  a 
division  of  the  external  surface  of  the  body ;  the  cuts  on  the  hands  are 
indeed  wounds ;  but  it  appears  that  they  were  inflicted  by  the  pro- 
secutor himself  in  the  attempt  to  defend  himself  from  the  prisoner's 
attack ;  those  cuts,  therefore,  cannot  be  considered  wounds  inflicted 
by  the  prisoner  with  intent  to  murder  or  maim  the  prosecutor."  (») 

The  9  Geo.  4,  c  31,  s.  12,  contained  a  proviso,  that  if  it  appeared 
that  the  acts  of  shooting,  attempting  to  discharge  loaded  arms,  or 
stabbing,  cutting,  or  wounding,  with  intent  to  maim,  &c.,  were  com- 
mitted under  such  circumstances,  that  if  death  had  ensued*  the  same 
would  not  have  been  murder,  the  prisoner  should  be  acquitted,  (o) 
and  a  similar  proviso  was  contained  in  the  43  Geo.  3,  c.  58.  The 
introduction  of  this  proviso  caused  many  persons,  who  deserved  very 
severe  punishment,  to  escape,  and  in  order  to  remedy  that  mischief 
the  proviso  is  entirely  omitted  in  the  new  act. 

Under  the  1  Vict  c.  85,  therefore,  it  is  no  defence  that  the  offence 
would  not  have  been  murder  if  death  had  ensued.  Upon  a  case 
reserved  upon  the  question,  whether  since  the  1  Vict.  c.  85,  it  is  a 
defence  to  an  indictment  for  wounding  with  intent  to  maim,  &c 
that  if  death  had  ensued  the  offence  would  not  have  been  murder 
but  manslaughter ;  all  the  judges  thought  that  it  is  no  defence,  except 
Lord  Denman,  C.J.  and  Littledale,  «T,  who  doubted,  (p)  So  where 
on  an  indictment  for  wounding,  it  appeared  that  the  prisoner  had 
wounded  the  prosecutor  under  such  circumstances,  that  if  he  had 
died  it  would  only  have  been  manslaughter.  Alderson,  B.,  held  the 
case  within  the  act,  saying,  "  if  this  had  been  a  case  under  the 
former  act  of  Parliament,  the  prisoner  would  have  been  entitled  to 
his  acquittal,  because  if  death  had  ensued  there  would  only  have 
been  a  bad  case  of  manslaughter;  but  under  the  law  as  it  now 
stands,  it  is  only  necessary  that  the  offence  should  have  been  com- 
mitted maliciously,  and  with  some  of  the  intents  laid  in  the  indict- 
ment: however,  by  the  term  "maliciously,"  is  not  meant  with 
malice  aforethought;  that  would  constitute  a  still  more  grave 
offence,  as  that  would  show  an  intent  to  murder.*  (j) 


(»)  Rex  v.  Beckett,  1  M.  &  Rob.  526. 

(o)  See  the  proviso,  ante,  p.  721,  note  (to). 

(p)  Anonymous,  2  Moo.  C.  C.  R.  40. 

(g)  Reg.  v.  Griffiths,  8  G.  &  P.  248.  It 
does  not  appear  that  in  either  of  these 
•cases  any  authorities  on  any  previous  sta- 
tutes were  referred  to:  but  in  Reg.  «. 
Nicholls,  9  C.  &  P.  267,  where  Gurney, 
6.,  expressed  a  similar  opinion  ;  the  cases 
on  the  Black  Act,  the  9  Geo.  1,  c  22, 
were  relied  upon  as  in  point.  It  was  held 
that  the  words  of  that  act,  "  If  any  person 
or  persons  shall  wilfully  and  maliciously 
shoot,*'  otc.,  made  malice  an  essential  ingre- 
dient in  the  offence  ;  and,  therefore,  that 
no  act  of  shooting  amounted,  under  that 
act,  to  a  capital  offence,  unless  the  crime 
would  have  been  murder  if  death  had  en- 
sued.    Gastineaux's  case,   1   Leach,  417, 


where  the  Court  said  the  word  K  mali- 
ciously" constituted  the  very  essence  of  the 
crime.  1  Hawk.  P.  C.  c.  55,  s.  7,  where  the 
learned  author  says,  "  For  otherwise  the 
absurdity  might  follow,  that  the  offender 
might  be  convicted  of  a  capital  crime,  al- 
though the  party  is  living,  and  of  a  single 
felony,  vis ,  manslaughter,  though  the  party 
were  killed."  1  East,  P.  C.  c.  8,  s.  6,  p.  412. 
4  Bl.  Com.  207,  note.  (2)  It  is  worthy  of 
observation,  that  the  words,  "unlawfully 
and  maliciously*'  are  omitted  in  as.  2  &  3, 
where  the  intent  is  to  commit  murder. 
They  are  in  the  first  clause,  in  s.  4,  bet 
are  omitted  before  "  stab,  &c."  They  are 
found  in  s.  5,  but  "  maliciously"  it  omitted 
in  s.  6.  See  the  sections  and  notes  upon 
them,  ante,  p.  721.  C.  S>  G. 
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It  has  been  held,  that  upon  an  indictment  for  attempting  to  Attempting  to 
drown,  it  must  be  shown  clearly  that  the  acts  were  done  with  intent  drown. 
to  drown.  An  indictment  on  the  9  Geo.  4,  c.  31,  s.  11,  alleged, 
that  the  prisoner  assaulted  G.  T.  and  J.  C,  and  with  a  boat-hook 
made  holes  in  a  boat  in  which  they  were,  with  intent  to  drown 
them,  G.  T.  and  J.  C,  two  little  boys,  were  attempting  to  land 
out  of  a  boat  they  had  punted  across  the  Ouse,  across  which  there 
was  a  disputed  nght  of  ferry ;  the  prisoner  attacked  the*  boat  with 
his  boat-hook  in  order  to  prevent  them,  and  by  means  of  the  holes 
which  he  made  in  it  caused  it  to  fill  with  water,  and  then  pushed  it 
away  from  the  shore,  whereby  the  boys  were  put  in  peril  of  being 
drowned.  If  he  had  wished  it,  the  boat  was  so  near  he  might  easily 
have  got  into  the  boat  and  thrown  them  into  the  water;  instead  of 
which  he  confined  his  attack  to  the  boat  itself,  as  if  to  prevent  their 
landing,  but  apparently  regardless  of  the  consequences.  Coltman,  J., 
stopped  the  case,  being  of  opinion,  that  an  assault  in  fact  upon  the 
two  Doys  ought  to  have  been  proved,  seeing  that  the  prisoner  had 
the  opportunity  of  attacking  them  personally,  which  he  did  not  do, 
and  the  means  by  which  he  attacked  the  boat  indicating  an  inten- 
tion rather  to  prevent  their  landing  than  to  do  them  any  injury,  (r) 

A  mere  delivery  into  the  hand  did  not  constitute  an  administering  What  amounts 
of  poison  within  the  43  Geo.  3,  c.  58 ;  and  it  seems  that  taking  it  £P  ^fmmJs- 
into  the  mouth  was  not  sufficient,  but  that  some  part  of  the  poison  poison. 
must  have  been  actually  swallowed.  The  prisoner  was  indicted 
under  the  43  Geo.  3,  c.  58,  for  administering  white  arsenic  and  sul- 
phate of  copper,  with  intent  to  murder.  It  appeared  that  the  prisoner 
pulled  a  white  bread  cake  out  of  his  pocket,  and  pinched  off  a  bit 
from  the  outside  of  it,  and  gave  it  the  prosecutrix  to  eat,  and  she 
took  it  and  put  it  into  her  mouth,  but  spit  it  out  again,  and  did  not 
swallow  any  part  of  it ;  it  was  proved  that  the  cake  contained  arsenic 
and  sulphate  of  copper :  it  was  objected  that  it  ought  to  be  proved 
that  the  poison  was  swallowed  by,  or  taken  into  the  stomach  of  the 
person  intended  to  be  poisoned;  and  upon  a  case  reserved,  the 
judges  seemed  to  think  swallowing  not  essential ;  but  they  were  of 
opinion,  that  a  mere  delivery  to  the  woman  did  not  constitute  an 
administering;  and  that  upon  a  statute  so  highly  penal  they  ought 
not  to  go  beyond  what  was  meant  by  the  word  administering,  and  a 
pardon  was  therefore  recommended.  («) 

If  a  person  mix  poison  with  coffee,  and  tell  another  that  the  coffee  Administering 
is  for  her,  and  she  take  it  in  consequence,  it  seems  that  this  is  an  or  causing  to 
administering ;  and,  at  all  events,  it  is  a  causing  the  poison  to  be  ^  teken" 
taken.     Upon  an  indictment  under  the  9  Geo.  4,  c.  31,  s.  11,  some 
counts  of  which   charged  that   the  prisoner  "  administered,"  and 
others,  that  she  "  caused  to  be  taken,   poison,  with  intent  to  mur- 
der, &c,  it  appeared  that  a  coffee-pot,  which  was  proved  to  contain 


(r)  Sinclair's  case,  2  Lew.  49. 

(•)  Rex  p.  Cadman,  R.  &  M.  C.  C.  R. 
114.  But  inCarr.  Supp.  237,  where  the 
same  case  is  reported,  it  is  said,  that  the 
judges  held  that  it  was  no  administering, 
unless  the  poison  was  taken  into  the  sto- 
mach ;  and  in  Rex  v.  Harley,  4  C.  &  P. 
369,  Park,  J.  A.  J.,  said,  that  his  note  of 
this  case  was,  "  That  the  judges  were  una- 
nimously  of  opinion,  that  the  poison  had 


not  been  administered,  because  it  had  not 
been  taken  into  the  stomach,  but  only  into 
the  mouth ;"  and  this,  certainly,  is  con- 
firmed by  the  fact,  that  a  pardon  was 
recommended,  which  would  be  correct  ac- 
cording to  this  view  of  the  decision ;  but 
incorrect,  if  it  was  sufficient  to  prove  that 
the  poison  was  taken  into  the  mouth,  as 
that  was  proved  to  have  been  done. 
C.  S.  G. 
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arsenic,  mixed  with  coffee,  was  standing  by  the  side  of  the  grate  : 
the  prosecutrix  was  going  to  put  out  some  tea,  but  on  the  prisoner 
telling  her  that  the  coffee  was  for  her,  she  poured  out  some  for  her- 
self, and  drank  it,  and  in  about  five  minutes  became  very  ill.  It 
was  objected  that  the  mere  mixing  of  poison,  and  leaving  it  in  some 
place  for  the  person  to  take  it,  was  not  sufficient  to  constitute  an 
administering ;  and  Rex  v.  Caiman  (t)  was  relied  on,  as  showing  that 
the  delivery  of  the  poison  to  the  hand  of  the  party  is  the  main  in- 
gredient of  the  offence  :  that  there  was  no  count  which  did  not 
require  an  agency  on  the  part  of  the  prisoner.  A  "  causing  to  be 
taken"  included  an  act,  and  so  did  an  "  attempt  to  administer.9 
Park,  J.  A.  J.,  "  There  has  been  much  argument  whether,  in  this 
case,  there  has  been  an  administering  of  this  poison.  It  has  been 
contended  that  there  must  be  a  manual  delivery  of  the  poison,  and 
the  law,  as  stated  in  Messrs.  Ryan  and  Moody's  Reports,  goes 
that  way ;  but  as  my  note  differs  from  that  report,  and  also  from 
my  own  feelings,  I  am  inclined  to  think  that  some  mistake  has  crept 
into  that  report  It  is  there  stated  that  the  judges  thought  the 
swallowing  of  the  poison  not  essential ;  but  my  recollection  is,  that 
the  judges  held  just  the  contrary.  I  am  inclined  to  hold  that  there 
was  an  administering  here  ;  and  I  am  of  opinion  that,  to  constitute 
an  administering,  it  is  not  necessary  that  there  should  be  a  delivery 
by  the  hand.  With  respect  -to  the  question,  whether  the  prisoner 
"  did  cause  the  poison  to  be  taken"  by  Mrs.  S.,  it  has  been  proved, 
that  she  said  that  she  put  the  coffee-pot  down  for  Mrs.  S.,  and 
that  upon  this  Mrs.  S.  drank  some  of  the  coffee  :  and  if  you  be- 
lieve the  evidence  of  Mrs.  S.,  I  am  of  opinion  that  this  is  a  "  causing 
to  be  taken,"  within  the  act  of  Parliament"  (u) 
As  to  the  in-  Mr.  Starkie,  in  his  excellent  work  on  evidence,  (v)  makes  the 

wWch^h^act  lowing  observations:  "  Upon  an  indictment  for  shooting  or 
was  done.  cutting  another,  with  intent  to  murder  or  maim  him,  or  to  do  him 
some  grievous  bodily  harm,  whether  the  act  was  done  by  the  pri- 
soner, with  the  particular'  intention  wherewith  it  is  charged  to  have 
been  done,  is,  as  in  other  cases  of  specific  malice  and  intention,  a 
question  for  the  jury.  Their  inference  upon  this  important  point,  as 
in  other  cases  of  malicious  intention,  must  be  founded  upon  a  con- 
sideration of  the  situation  of  the  parties,  the  conduct  and  declarations 
of  the  prisoner,  and,  above  all,  on  the  nature  and  extent  of  the 
violence  and  injurious  means  he  has  employed  to  effect  his  ob- 
ject. In  estimating  the  prisoner's  real  intention,  it  is  obviously  of 
importance  to  consider  the  quantity  and  quality  of  the  poison  which 
he  administered,  the  nature  of  the  instrument  used,  and  the  part  of 
the  body  on  which  the  wound  was  inflicted,  according  to  the  plain 
and  fundamental  rule,  that  a  man's  motives  and  intentions  are  to  be 
inferred  from  the  means  which  he  uses,  and  the  acts  which  he  does. 
If,  with  a  deadly  weapon,  he  deliberately  inflicts  a  wound  upon  a 
vital  part,  where  such  a  wound  would  be  likely  to  prove  fatal,  a 
strong  inference  results,  that  his  mind  and  intention  was  to 
destroy.  It  is  not,  however,  essential  to  the  drawing  such  an  in- 
ference, that  the  wound  should  have  been  inflicted  on  a  part  where 
it  was  likely  to  prove  mortal ;  such  a  circumstance  is  merely  a  simple 

(0  Ante,  p.  733,  note  (*)  (t>)  2  Vol.  091,  ct  stq. 

(«)  Rex  v.  Harlcy,  4  G.  &  P.  369. 
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and  natural  indication  of  intention,  and  a  prisoner  may  be  found  guilty 
of  a  cutting  with  an  intention  within  the  statute,  although  the  wound 
was  inflicted  on  a  part  where  it  could  not  have  proved  mortal,  pro* 
vided  the  criminal  intention  can  be  clearly  inferred  from  other 
circumstances."  (w) 

The  cutting  must  be  expressly  laid  with  the  intent  stated  in  the  The  intent 
act;    as  it  has  been  holden  that   an  indictment  for  cutting  with  must  be  pro- 
intent  to  do  some  grievous  bodily  harm,  without  saying,  "  in  so  per  y 
doing,"  or  "  by  means  thereof,"  was  not  sufficient  (x)     Thus,  if  the 
intent  be  to  prevent  the  prisoner's  lawful  apprehension,  and  be  so 
found  by  the  jury,  an  indictment  stating  a  (Efferent  intent  will  not 
be  supported     A  sexton  and  others  surprised  two  body  stealers, 
and  attempted  to  take  them  ;  one  of  them  cut  the  sexton  s  assistant 
with  a  sabre :  and  was  indicted  on  the  34  Geo.  3,c.  53,  for  cutting,  with 
the  intent  to  murder,  disable,  or  do  some  other  grievous  bodily  harm. 
The  jury  found,  that  he  cut  with  the  intent  to  resist  and  prevent 
their  apprehension,  and  for  no  other  purpose.      Upon  a  case  re- 
served, the  judges  held,  that  the  case  would  not  have  been  within 
the  act  unless  the  apprehension  would  have  been  lawful ;  and  that 
if  the  cutting  was  to  resist  or  prevent  a  lawful  apprehension,  it 
should  have  been  so  stated,  this  being  one  of  the  intents  mentioned 
in  the  act :  and  that,  as  the  jury  had  negatived  the  intent  stated,  the 
conviction  could  not  be  supported,  ( y)     If  the  intent  laid  be  to  dis-  Intent  to 
able,  it  will  be  understood  as  of  a  permanent  disability,  and  not  &****• 
merely  one  which  may  be  temporary,  as  a  disability  until  an  offender 
likely  to  be  apprehended  may  escape.     The  prisoner  had  broken 
into  a  shop  in  the  night ;  and,  in  order  to  prevent  a  watchman  ap- 
prehending him  there,  gave  the  watchman  two  severe  cuts  with  the 
sharp  part  of  a  crow  bar.     The  indictment  was  for  cutting,  with 
intent  to  murder,  maim,  and  disable  :    and  there  was  no  count 
charging  the  prisoner  with  the  intent  of  preventing  his  own  lawful 
apprehension :  and  the  jury  found  that  ne  cut  to  disable  till  he 
could  effect  his  own  escape.     Upon  a  case  reserved;  ten  judges 
(Graham,  B.,  and  Garrow,  B.,  being  absent,)  held  the  conviction 
wrong  ;  for,  by  the  finding  of  the  jury,  the  prisoner  intended  to  pro- 
duce only  a  temporary    disability,   till  he   could  escape,   not  a 
permanent  disability,  (z) 

But  although  the  intent  laid  be  that  of  doing  grievous  bodily  If  the  main 
harm,  and  upon  the  evidence  it  appears  that  the  prisoner's  main  "tent  b°  to 
and  principal  intent  was,  to  prevent  his  lawful  apprehension,  yet  tension,  but  in 
he  may  be  convicted,  if,  in  order  to  effect  the  latter  intent,  he  also  order  to  effect 
intended  to  do  {grievous  bodily  harm.     The  prisoner  was  engaged  in  tfca*  *£%***£> 
poaching,  and  had  fired  his  gun  at  one  of  three  keepers,  who,  JJJdJ-  harm, 
being  on  the  watch  for  poachers,  suddenly  sprung  up,  and  were  thatutufi- 
rushing  forwards  to  seize  nim.     The  jury  were  of  opinion,  that  the  c*ent 
prisoner's  motive  was  to  prevent  his  lawful  apprehension  :  but  that, 
in  order  to  effect  that  purpose,  he  had  also  the  intention  of  doing 

(w)    Rex  v.    Case,    York   Sum.    Ass.  (x)  Anon.  cor.  Dallas,  C.  J  ,  and  Burton, 

1820.    2  Stark.  Ey.  692,  note  (A),  cor.  J ,  at  Chester,  5  Evans'  Col  Stat  Ft.  y. 

Park.  J.,  who  said,  that  it  had  been  so  CI.  iv.  p.  334,  note  (3). 

held  by  the  judges    It  is  obvious  that  a  (y)  Rex  v.  Duffin  and  Marshall,  East, 

case  may  fall  both  within  the  letter  and  the  T.  1818,  MS.  Bayley,  J.,  and  Ross  &  Ry. 

spirit  of  the  statute,  although  from  accident  365. 

or  from  ignorance,  the  prisoner  has  not  (z)  Rex  v.  Boyce,  Trin.  T.  1824,  MS. 

succeeded  in  reaching  a  vital  part.  Note  by  Bayley,  J.,  and  Ry.  &  Mood.  Cr.  Cas.  29, 
Mr.  Starkie. 
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I  a  person 
wound  in 
order  to  enable 
him  to  rob, 
he  may  be 
convicted  if  he 
also  intended 
to  disable. 


The  distinc- 
tion between 
murder  and 
manslaughter, 
if  death  ensued, 
is  still  mate- 
rial. 


Rickett's  case. 
Where  the 
wounding  is 
charged  to  be 
done  with 
intent  to  ob- 
struct, &c.,  a 
lawful  appre- 
hension, it 
must  appear 
that  the  of- 
fender had 
some  notifica- 
tion of  the 
purpose  for 
which  he  was 
apprehended. 
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the  keeper  some  grievous  bodily  barm.  Upon  objection  taken, 
tbe  learned  judge  was  of  opinion,  that  if  both  intents  existed,  the 
question,  which  was  the  principal,  and  which  was  the  subordi- 
nate intention,  was  immaterial :  and,  upon  the  point  being  sub- 
mitted to  the  consideration  of  the  judges,  it  was  holden,  that  if  both 
the  intents  existed,  it  was  immaterial  which  was  the  principal,  and 
which  the  subordinate  one  ;  and  that  the  conviction  was  therefore 
proper,  (a). 

So  if  a  person  wounded  for  the  purpose  of  accomplishing  a  robbery, 
he  might  be  convicted  under  the  9  (ieo.  4,  c.  31,  s.  12,  if  the  jury 
found  that  he  intended  to  disable  or  do  grievous  bodily  harm.  Upon 
an  indictment  containing  counts  for  wounding  with  intent  to  prevent 
his  lawful  apprehension,  with  intent  to  disable,  and  with  intent  to  do 
grievous  bodily  harm,  it  appeared  that  the  prisoner  threw  the  prose- 
cutor down,  tried  to  take  his  watch  by  pulling  at  the  chain,  the  pro- 
secutor put  down  his  hand  to  prevent  him,  the  prisoner  kicked  him 
in  the  mouth  several  times  with  violence ;  he  bled  very  much  from 
the  mouth  and  nose,  and  the  skin  of  his  faee  was  cut  near  the  lips, 
Lord  Denman,  C.  J.,  (Vaughan,  B.,  being  present),  left  it  to  the 
jury  to  say,  whether  the  prisoner's  intent  was  either  to  disable  the 
prosecutor,  or  to  do  him  some  grievous  bodily  barm  by  the  violence 
which  he  used.  Nothing  was  more  likely  to  accomplish  the  rob- 
bery which  he  had  in  view  than  the  disabling  which  such  violence 
would  produce.  The  intent  in  the  first  count  could  hardly  be  said 
to  be  proved,  as  no  endeavour  to  apprehend  was  made  at  the 
time,  (b) 

Although  upon  an  indictment  for  cutting,  stabbing,  or  wounding, 
with  intent  to  maim,  disfigure,  disable,  or  do  some  grievous  bodily 
harm,  it  is  now  no  defence  that  the  wound  was  inflicted  under  such 
circumstances,  that  if  death  had  ensued  it  would  not  have  amounted 
to  the  crime  of  murder,  yet  as  it  is  usual  to  insert  a  count  charging 
an  intent  to  murder,  under  which  the  punishment  is  still  capital,  it 
may  often  become  very  material  to  decide  whether  the  case  would 
have  been  murder  if  death  had  ensued;  in  this  view  the  following 
cases  are  still  important  (c) 

Where  the  offence  is  charged  to  have  been  committed  with  intent 
to  obstruct,  &c,  a  lawful  apprehension,  it  must  be  shewn  that  the 
offender  had  some  notification  of  the  purpose  for  which  he  was  appre- 
hended before  he  inflicted  the  wound.  Upon  an  indictment  on  the 
43  Geo.  3,  c.  58,  it  appeared  that,  in  the  morning  of  the  day  men- 
tioned in  the  indictment,  the  prisoner  stole  some  wheat  from  an 
outhouse  belonging  to  one  Spilsbury ;  and  that,  the  wheat  being 
soon  after  found  concealed  in  an  adjoining  field,  Spilsbury,  Webb, 
and  others,  watched  near  the  spot,  expecting  that  the  thief  would 
come  to  carry  it  away,  and  that  they  should  tnus  be  able  to  discover 
and  apprehend  him.  In  the  course  of  the  day  the  prisoner  and 
another  man  walked  into  the  field,  and  lifted  up  the  bag  containing 
the  wheat  They  were  immediately  pursued;  and  Webb  seized  the 
prisoner,  without  desiring  him  to  surrender,  or  stating  for  what 


(a)  Rext>.  Gillow,  East.  T.  1825.  Ry. 
&  Mood.  C.  O.  85.  Rex  v.  Davis,  1  C.  6c 
P.  306.  S.  P.  Garrow,  B. 

(6)  Rex  v.  Shadbolt,  5  C.  &  P.  504. 


(c)  See  also  the  cases  collected  in  tbe 
chapter  on  "  Resisting  Officers  and  other**" 
Ante,  p.  592. 
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son  he  was  apprehended.  A  scuffle  ensued,  during  which,  before 
Webb  had  spoken,  the  prisoner  drew  a  knife,  and  cut  him  across  the 
throat  Upon  these  facts,  Lawrence,  J.,  held  that,  as  Webb  did  not 
communicate  to  the  prisoner  the  purpose  for  winch  he  seized  him, 
the  case  did  not  come  within  the  statute ;  for  if  death  had  ensued,  it 
would  only  have  been  manslaughter.  But  he  said,  that  if  a  proper 
notification  had  been  made  before  the  cutting,  the  case  would  have 
assumed  a  different  complexion.  The  prisoner  was  accordingly  ac- 
quitted, (d) 

But  where,  in  a  case  somewhat  similar,  the  goods  had  been  con- 
cealed by  the  thief  in  an  outhouse,  and  the  owner,  together  with  a 
special  constable  under  the  Watch  and  Ward  Act,  waited  at  night  to 
apprehend  the  thief  when  he  came  to  take  away  the  goods,  and  the 
prisoner  and  another  came  at  night  and  removed  the  goods  from  the 
place  where  they  were  deposited,  and  upon  an  attempt  to  apprehend 
them,  the  prisoner  fled,  and  was  pursued  by  the  owner  of  the  goods, 
who  cried  out  after  him  several  times  in  a  loud  voice,  "  Stop  thief!" 
and  on  being  overtaken,  the  prisoner  drew  a  knife,  with  whicn  he  cut 
the  hands  of  the  prosecutor,  and  made  many  attempts  to  cut  his 
throat,  the  prisoner  was  convicted  and  executed.  ( e) 

So  whereupon  a  count  of  an  indictment  which  charged  the  pri- 
soner with  maliciously  wounding  the  prosecutor  with  intent  to  resist 
his  apprehension  for  an  offence  for  which  he  was  liable  to  be  appre- 
hended, viz.,  for  wilfully  and  maliciously  committing  damage  upon 
certain  plants  and  roots  growing  in  a  certain  garden,  it  appeared  that 
the  prosecutor,  a  constable  of  the  Metropolitan  Police  Force,  while 
on  duty,  found  the  prisoner  in  the  night-time  in  an  enclosed  garden, 
stooping  down  close  to  the  ground,  on  which  the  prisoner  ran  away, 
and  the  prosecutor  ran  after  him,  and  caught  him  getting  over  a 
hedge,  and  he  was  then  in  the  garden  ;  he  caught  him  by  the  collar 
of  the  jacket,  on  which  the  prisoner  drew  a  knife,  and  cut  the  pro- 
secutor on  the  forehead  between  the  eyes,  and  in  a  scuffle  wnich 
ensued  in  several  other  places.     The  prisoner  when  found  was  cut- 
ting or  plucking  some  pickatees  and  carnations.     The  jury  found 
that  the  prisoner  had  wilfully  and  maliciously  plucked  and  cut 
flowers  from  plants  or  roots  in  the  garden,  with  intent  to  steal  the 
flowers,  and  that  he  was  found  by  the  prosecutor,  who  belonged  to 
the  police  force,  committing  that  offence,  but  that  the  prosecutor 
did  not  inform  the  prisoner  by  word  of  mouth,  that  he  did  belong  to 
the  police  force ;  and  that  the  prisoner  had  the  knife  in  his  hand  at 
the  time  with  which  he  had  been  cutting  the  flowers ;  and  found  him 
guilty  on  the  above  count     Littledale,  J.,  reserved  the  question 
upon  this  count  whether,  considering  the  finding  of  the  jury,  the 
otrence  committed  by  the  prisoner  fell  within  the  42nd  or  43rd  sec- 
tions of  the  7  &  8  Geo.  4,  c.  29,  or  the  22nd,  23rd,  or  24th  sections 
of  the  7  &  8  Geo.  4,  c.  30.     Supposing  the  offence  fell  within  either 
of  these  statutes,  there  did  not  appear  to  the  learned  judge  much  doubt 
as  to  the  authority  of  the  prosecutor  to  apprehend  him  under  the 
63rd  section  of  the  one  act,  or  the  28th  of  the  other,  as  the  case  might 

(d)  Rex   v.   Ricketts,  Worcester  Sura,  as  the  facts  must  have  told  the  prisoner  for 

Asa.  1811,  cor.  Lawrence.  J.,  3  Camp.  08.  what  he  was  apprehended.    See  the  cases 

The  prisoner  was  afterwards  found  guilty  of  on  this  subject,  ante,  p.  623,  624.    C.  S.  G. 
larceny  in  stealing  the  wheat.    It  seems  to  (e)  Rex  v.   Robinson,   cor.   Wood,  B., 

me  that  this  decision  may  well  be  doubted,  Lancaster.    2  Stark.  Ev.  693,  note  (A) 
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be,  so  as  to  prove  this  count ;  and  upon  consideration  the  judges  held 
the  conviction  right  upon  this  count  (/) 

In  a  case  where  a  point  was  made,  whether  the  shooting  with 
which  the  prisoner  was  charged  was  by  accident  or  design,  it  was 
held,  that  proof  might  be  given  that  the  prisoner  at  another  time 
shot  intentionally  at  the  same  person,  rearce,  the  prosecutor, 
who  was  a  gamekeeper,  proved  that  he  met  the  prisoner  sporting 
upon  his  manor,  and  remonstrated  with  him  for  so  doing ;  and  pro- 
posed that  the  prisoner  should  go  with  him  to  the  steward,  saying, 
that  if  the  steward  would  pardon  him  he  should  have  no  objection. 
The  prisoner  assented  to  go  with  him,  and  they  walked  together 
until  they  came  near  to  the  gamekeeper's  horse,  which  was  about 
sixty  yards  off,  when  Pearce  went  on  before  him  towards  the  boree  ; 
and  when  he  was  at  a  short  distance  from  the  prisoner,  the  prisoner 
fired  at  his  back,  but  said  nothing.  Pearce  attempted  to  turn 
round,  and  saw  the  prisoner  running,  and  attempted  to  run  after 
him ;  but  his  back  seemed  to  be  broken,  and  he  could  not  follow* 
He  then  turned  back  to  the  horse ;  and,  after  {jetting  upon  it,  was 
making  his  way  home  to  a  place  about  two  miles  off,  and  had  got 
about  half  a  mile  on  the  road,  at  a  place  where  there  was  a  hedge 
on  each  side,  when  he  saw  the  prisoner  again  in  the  lowest  part  of 
one  of  the  hedges ;  and  the  moment  he  looked  round  at  him  the 
prisoner  again  fired  his  gun,  the  discharge  from  which  beat  out  one 
of  Pearce's  eyes  and  several  of  his  teeth,  but  did  not  cause  him  to 
fall  from  his  horse.  Between  the  first  and  second  firing  was  about 
a  quarter  of  an  hour.  In  the  course  of  the  trial  it  was  suggested, 
that  the  prosecutor  ought  not  to  give  evidence  of  two  distinct 
felonies;  but  the  learned  judge  thought  it  unavoidable  in  this  case, 
as  it  seemed  to  him  to  be  one  continued  transaction,  in  the  prosecu- 
tion of  the  general  malicious  intent  of  the  prisoner.  Upon  another 
ground  also  the  learned  judge  thought  such  evidence  proper.  The 
counsel  for  the  prisoner,  by  his  cross-examination  of  Pearce,  had  en- 
deavoured to  shew,  that  the  gun  might  have  gone  off  the  first  time 
by  accident ;  and,  although  the  learned  judge  was  satisfied  that  this 
was  not  the  case,  he  thought  that  the  second  firing  was  evidence  to 
shew,  that  the  first,  which  had  preceded  it  only  a  quarter  of  an  hour, 
was  wilful;  and  to  remove  the  doubt,  if  any  existed,  in  the  minds  of 
the  jury.  The  prisoner  having  been  convicted,  the  matter  was  sub- 
mitted to  the  consideration  of  die  judges,  who  were  of  opinion,  that 
the  evidence  was  properly  received,  and  the  prisoner  rightly  con- 
victed.^) 

In  a  case  of  an  attempt  to  poison  evidence  of  former  and  also  of 
subsequent  attempts  of  a  similar  nature  are  admissible.  (A) 

It  was  also  necessary,  in  proceeding  upon  the  same  clause  of  the  43 


(/)  Rex  v.  Fraser,  R.  cVM.  C.  C.  R. 
419.  It  should  be  observed,  that  the  count 
was  framed  on  the  7  &  8  Geo.  4,  c  30, 
s.  21,  for  maliciously  committing  damage 
upon  the  plants,  but  the  jury  found  that  the 
prisoner  cut  the  flowers  with  intent  to  steal 
them,  which  is  an  offence  within  the  7  &  8 
Geo.  4,  c.  29,  a.  42.  It  may  be  doubted, 
therefore,  whether  the  evidence  supported 
the  count.  Another  question  arose  on  an- 
other count  as  to  the  construction  of  the 
10  Geo.  4,  c  44,  s.  7,  the  Metropolitan 


Police  Act,  but  upon  that  no  opinion  was 
given.    0.  8.  G. 

(g)  Rex  «.  Yoke,  Mich.  T.  1623> 
Russ.  &  Ry.  531. 

(A)  2  Stark.  Ev.  692.  No  authority  is 
cited  for  this  position,  but  see  Rex  v  Mogg, 
4  C.  &  P.  364,  where  on  an  indictment  for 
administering  poison  to  horses  with  intent 
to  kill  them.  Park,  J.  A.  J.,  held  other  acts 
of  administering  admissible  to  prove  the 
intent.    C.  S.  6. 
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Geo.  3,  c.  58 ,  to  shew  that  the  person  apprehending  acted  under  proper  Where  the 
authority.     For,  in  a  case  where  it  appeared  that  the  prisoner  naving  wounding  is 
previously  cut  a  person  on  the  cheek,  several  others,  who  were  not  £?3a  £ 

E resent  when  the  transaction  took  place,  went  to  his  house  to  appre-  intent  to  ob- 
end  him,  without  any  warrant,  and  that  upon  their  attempting  to  J*™**  &c-» a 
take  him  into  custody,  he  inflicted  the  wound  upon  which  the  indict-  henrion^itls" 
ment  was  founded ;  Le  Blanc,  J.,  was  of  opinion,  that  the  prosecution  necessary  to 
could  not  be  sustained.     He  said,   that  to  constitute  an  offence  »hew  that  the 
within  this  branch  of  the  statute,  there  must  be  a  resistance  to  a  per-  jj^^a^a 
son  having  a  lawful  authority  to  apprehend  the  prisoner,  in  order  to  under  proper' 
which  the  party  must  either  be  present  when  the  offence  is  committed,  authority. 
or  he  must  be  armed  with  a  warrant;  and  that  this  branch  of  the 
statute  was  intended  to  protect  officers,  and  others  armed  with  autho- 
rity, in  the  apprehension  of  persons  guilty  of  robberies  or  other 
felonies,  (*) 

In  a  case,  where  the  intent  charged  in  three  of  the  counts  was,  Where  the 
an  intent  to  prevent  a  lawful  apprehension :  and,  in  the  fourth,  an  intent  is  to  do 
intent  to  do  the  prosecutor  some  grievous  bodily  harm;  and,  from  f^0^^0^^ 
the  nature  of  the  facts,  the  case  turned  upon  the  last  count  only,  a  immaterial 
point  was  made  on  behalf  of  the  prisoner,  that  no  grievous  bodily  whether  griev- 
narm  was  done,  as  the  cut  was  upon  the  wrist,  and  did  not  appear  jJ^^Sone 
to  have  been  dangerous,  as  it  got  well  in  about  a  week ;  and  the 
prisoner's  counsel  relied  upon  a  doubt  expressed  by  Bayley,  J.,  (J)  GetmlmaAice 
whether  the  injury  done  was  a  grievous  bodily  harm  contemplated 
by  the  act,  the  wound  not  being  in  a  vital  part     Another  objec-  A  person  de- 
tionwas  also  taken  upon  the  facts;  from  which  it  appeared,  that  te.ct«^.m tn« 
the  prisoner   having   oeen  apprehended   by  one    Headley,  in   an  tempt**"1 


com- 


ma- 


attempt  to  break   into   his  stable   in   the    night,  and   taken   into  mit  a  felony, 
Headley's  house,  threatened  Headley  with  vengeance,  and  endear  m*y^®  ^SjL,,. 
voured  to  carry  his  threats  into  effect  with  a  knife  which  had  been  a  warrant 
laid  before*  him,  in  order  that  he  might  take  some  refreshment :  until  he  can 
and,  in  so  doing,  cut  the  prosecutor  Cambridge,  one  of  Headley's  vL^^ 
servants,  who,  with  Headley,  was  trying  to  take  away  the  knife ;  gyrate. 
the  act  happening  in  that  struggle,  and  perhaps  not  designedly,  as 
against  Cambridge.     Upon  these  facts,  it  was  objected  that  there 
was  no  evidence  of  malice  against  the  prosecutor  Cambridge,  but 
against  Headley  only ;  and  that  upon  the  43  Geo.  3,  c.  58,  general  ma- 
lice was  not  sufficient,  as  in  the  case  of  murder,  and  that  malice 
against  the  particular  individual  was  necessary,  (k)    A  further  ob- 
jection was  made,  that  the  prisoner  was  not  lawfully  in  custody, 
there  being  no  warrant ;  and  an  attempt  to  commit  felony  being 
only  a  misdemeanor.      The  jury,  who  found  the  prisoner  guilty, 
stated  that  the  thrust  was  made  with  intent  to  do  grievous  bodily 
harm  to  any  body  upon  whom  it  might  alight,  though  the  parti- 
cular cut  was  not  calculated  to  do  so.      Upon  the  case   being 
submitted  to  the  consideration  of  the  judges,  they  were  of  opinion 
that,  if  there  was  an  intent  to  do  grievous  bodily  harm,  it  was  im- 
material whether  grievous  bodily  harm  was  done;  that  general  malice 
was  sufficient  under  the  43  Geo.  3,  c.  58,  without  any  particular  ma- 

(t)  Rex  o.  Dyson,  cor.   Le  Blanc,  J.  (j)  Rex  v.  Akenhead,  Holt,  N.  P.  C, 

York  Spr.  Ass.  1816,  1  Starkie  N.  P.  R.  470.     Post,  p.  740. 
246.  See  the  cases  as  to  the  authority  to  ap-  (k)  Curtis  v.  The  Hundred  of  GocQey, 

prebend,  collected  in  the  chapter  on  Resist-  3  B.  &  C.  248,  was  cited,  a  case  upon  the 

sag  Officers  and  others,  ante,  p.  592,  *t  »§q.  Black  Act. 
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lice  against  the  person  cut ;  and  that,  as  the  prisoner  was  detected  in 
the  night  attempting  to  commit  a  felony,  he  might  be  lawfully  detained 
without  a  warrant,  until  he  could  be  carried  before  a  magistrate.  (/) 
Akenhead's  A  reported  case  upon  the  43  Geo.  3,  c  58,  states  the  following  circum- 

cise. As  to  stances.  The  prosecutor  and  some  other  men  had  got  hold  of  a  woman, 
the  words  who,  as  they  conceived,  had  been  using  another  person  ill,  and  said, 
bodil^barm/'  t^mt  sne  deserved  to  be  ducked  in  a  trough  which  was  near:  but  it  did 
and  the  sort  of  not  appear  that  they  intended  to  duck  her.  The  prisoner  who  was 
'"SUed^th™"  at  some  distance  at  the  time,  on  being  informed  that  they  were  using 
43  Geo.y3,  *  tne  woman  ill,  exclaimed,  "  I  have  got  a  good  knife,"  rushed  imme- 
c  58.  diately  to  the  place  where  she  was,  entered  among  the  crowd,  and 

instantly  struck  the  prosecutor  on  the  shoulder  with  a  knife.  The 
prosecutor  turned  round  upon  him ;  a  struggle  ensued  between 
them  ;  and  in  that  struggle  the  prosecutor  received  other  wounds. 
After  they  had  fought  for  some  time,  the  prisoner  dropped  the  knife 
and  ran  away.  Tne  wound  upon  the  prosecutor's  shoulder  was 
about  seven  inches  long,  and  two  deep  ;  and  the  lap  of  one  of  his 
ears  was  cut  There  was  likewise  a  slight  wound  on  the  gland  of 
his  neck,  and  a  cut  on  his  left  arm.  Upon  this  evidence  the  counsel 
for  the  prisoner  objected,  that  the  first  count  of  the  indictment, 
which  stated  an  attempt  to  murder,  &c,  and  the  second  count, 
which  stated  an  attempt  to  maim,  disfigure,  and  disable,  could  not 
be  supported  ;  and  that  the  only  question  was  upon  the  third  count, 
which  stated  an  intent  to  do  some  grievous  bodily  harm.  And 
upon  this  question,  he  submitted,  that  the  wounds  were  not  of  that 
kind  from  which  grievous  bodily  harm  could  ensue  ;  that  the  trans- 
action was  a  scuffle,  in  which  a  knife  was  used  accidentally,  without 
any  settled  design  to  "  maim,  disfigure,  or  disable,"  or  to  do  "  other 
grievous  bodily  harm"  to  the  prosecutor  :  and  also  that  the  wounds 
were  not  inflicted  in  a  part  of  the  body  which  could  produce 
such  a  consequence.  Bayley,  J.,  entertained  some  doubts  on  the 
case  :  which  appear  to  have  proceeded  principally,  on  the  grounds, 
that  the  wounds  were  not  in  a  vital  part ;  that  it  was  questionable 
whether  the  injury  done  was  a  grievous  bodily  harm  contemplated 
by  the  act :  and  whether,  if  death  had  ensued,  the  crime  would 
have  been  more  than  manslaughter.  And  taking  all  the  circum- 
stances of  the  case  into  consideration,  he  directed  the  jury  to  acquit 
the  prisoner,  (m) 
If  an  indict-  Where  an  indictment  under  the  9  Geo.  4,  c  3 1 ,  charged  the  prisoner 

ment  chargea  ^^  shooting  at  A.  with  intent  to  murder  A.,  the  prisoner  could  not 
with  intent  to  '  De  convicted  if  the  jury  found  that  he  shot  at  A.  intending  to  shoot 
murder  A.,  and  at  B.,  and  that  he  did  not  intend  to  do  A.  any  harm.  An  indict- 
th^h^ah"1?  t  ment  cnarge(i  tne  prisoner,  in  one  set  of  counts,  with  shooting  at 
A. .intending  Hill,  with  intent  to  murder  Hill;  and  in  another  set  with  shooting 
to  shoot  at  B.,  at  Lee,  with  intent  to  murder  Lee;  and  it  appeared  that  the  pri- 
mus?be°«!>r  8oner  having  ill  will  against  Lee,  went  to  his  house,  and  called  to 
quitted.  hhn  to  come  out  and  be  killed ;  and  Hill,  who  was  in  the  parlour 

with  Lee,  went  into  the  hall,  and  the  prisoner  instantly  fired  a  pistol 
at  him,  but  without  doing  him  any  injury ;  it  was  objected  that  the 
prisoner  must  have  shot  at  a  person  with  intent  to  kill  that  person, 
and  that  here  there  was  no  intent  to  injure  Hill.     On  the  part 

(J)  Rex  v.  Hunt,  East.  T.   182\    Ry.  p.  608. 
Ac  Mood.  C.  G.  93.    Rex  v.  Griffith,  1  (m)  Rex  v.  Akenhead,  Northumberland, 

C.  &  P.  298.     8.  P.  as  to  bodily  harm.  1816,  1  Holt's  N.P.  R.  469. 
Park,  J.  A.  J.     See  Rex  v.  Howarth,  ante, 
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of  the  crown,  Rex  v.  Hunt  (m)  was  cited.  Littledale,  J.,  "If  it  had 
not  been  for  the  case  of  Rex  v.  Hunt,  I  should  have  felt  little 
difficulty.     The  question  I  shall  leave  to  the  jury  is,  whether  the  pri- 
soner intended  to  injure  Mr.  Hill.     But  I  shall  tell  them,  that  a 
man  must  be  taken  to  intend  the  consequences  of  his  acts."    His 
lordship  said,  in  summing  up,  "  If  this  had  been  a  case  of  murder, 
and  the  prisoner  intending  to  murder  one  person,  had,  by  mistake, 
murdered  another,  he  would  be  equally  liable  to  be  found  guilty. 
The  question,  however,  may  be  different  on  the  construction  of  this 
act  of  Parliament.     There  is  no  doubt  that  the  prisoner  shot  at 
Mr.  Hill,  and  that,  if  death  had  ensued,  the  offence  would  have 
amounted  to  murder;  and  then  it  will  be  for  you  to  say,  whether 
the  prisoner  intended  to  do  Mr.  Hill  some  grievous  bodily  harm. 
It  certainly  appears  that  he  did  not  so  intend  in  point  of  fact 
However  the  law  infers  that  a  party  intends  to  do  that  which  is  the 
immediate  and  necessary  effect  of  the  act  which  he  commits."    The 
foreman  of  the  Jury :  "  We  find  him  guilty  of  shooting  at  Mr.  Hill, 
with  intent  to  do  Lee  some  grievous  hodily  harm."    Littledale,  J., 
"  There  is  no  count  for  that     Do  you  find  him  guilty  of  shooting 
at  Lee?"    The  foreman  :  "  No:  he  fired  at  Hill  intending  to  fire 
at  Lee."    Littledale,  J.,   "  Do  you  find  that  he  intended  to  do 
harm  to  Hill  ?  "    The  foreman ;  *  We  find  that  he  did  not  intend  to 
do  any  harm  to  Hill."    Littledale,  J.,  "  A  verdict  of  not  guilty  must 
be  recorded."  (w) 

But  in  the  following  case  a  different  opinion  was  given.  Upon  Shooting  at  ou« 
an  indictment  on  the  same  statute,  in  the  first  count  for  shooting  at  Pe™n  and 
Lockyer,  and  in  the  second  for  shooting  at  Hole,  it  appeared  that  ngan  *** 
Hole,  who  was  a  gamekeeper,  and  Lockyer  came  up  to  some 
poachers,  when  the  prisoner  levelled  his  gun  at  Hole,  who  was  in 
advance,  but  missed  him  and  hit  Lockyer.  The  counsel  for  the 
prosecution  had  elected  to  proceed  on  the  count  charging  the  shoot- 
ing at  Lockyer.  The  counsel  for  the  prisoner  contended,  that  the 
prisoner  could  not  be  convicted  in  point  of  law  of  shooting  at 
Lockyer  with  intent  to  injure  him,  inasmuch  as  the  person  aimed  at, 
according  to  the  evidence,  was  another,  and  Lockyer  was  only  struck 
accidentally.  Gurney,  B.,  in  summing  up,  told  the  jury  it  was  per- 
fectly immaterial  for  whom  the  shot  was  intended.  If  a  man  laid 
poison  for  one  person,  and  another  took  it  and  died,  it  would  be 
murder ;  so  a  blow  aimed  at  one  person  and  killing  another,  would 
make  the  party  equally  answerable,  (o) 

Under  the  9  Geo.  4,  c.  31,  s.  11,  it  was  held,  that  if  a  party  sent  Where  poison 
poison  with  intent  to  kill  one  person,  and  another  person  toot  that  *»  **nt  to  Jn6 
poison,  it  was  just  the  same  as  if  the  poison  had  been  intended  for  SSmbyaii- 
the  person  who  took  it     Upon  an  indictment  on  the  9  Geo.  4,  other. 
c.  31,  8.  11,  for  administering  poison  to  £•  Davis,  it  appeared  that 
a  parcel  of  sugar  and  tea,  with  poison  in  it,  directed  "  to  be  left  at 
Mrs.  Daws,  Fownhope,"  was  left  on  a  shop  counter,  and  afterwards 
delivered  to  a  Mrs.  Davis,  who  used  some  of  the  sugar,  and  was 
made  very  ill  by  it     Gurney,  B.  "  The  question  is,  whether  the 

(m)  Supra,  note  (/).  an  assault,  with  intent  to  murder  A.,  would 

(«)  Rex  v.  Holt,  7  C.  &  P.  518.    Lit-  that  charge  be  proved  by  showing  that  the 

tledale.  J.y  considered  the  second  set  of  prisoner  intended  to  murder  B.  ?    Perhaps 

counts  quite  out  of  the  question.   His  Lord-  that  is  almost  idem  per  idem* 

ship  said,  in  the  course  of  the  case,  "  Sup-  (o)  Rex  v.  Jarvis,  2  M.  &  Rob.  40. 

pose  this  had  been  laid  at  common  law  as 
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prisoner  laid  this  poison  on  the  shop  counter,  intending  to  kill  some 
one.  If  it  was  intended  for  Mrs.  Daws,  and  finds  its  way  to 
Mrs.  Davis,  and  she  takes  it,  the  crime  is  as  much  within  this  act 
of  Parliament  as  if  it  had  been  intended  for  Mrs.  Davis.  If  a  per- 
son sends  poison  with  intent  to  kill  one  person,  and  another  person 
takes  that  poison,  it  is  just  the  same  as  if  it  had  been  intended  for 
such  other  person."  (p) 

But  the  correctness  of  this  ruling  has  been  doubted,  and  it  has  been 
considered,  that  where  an  indictment  under  the  1  Vict  c.  85,  states 
an  administering  of  poison  to  a  person,  with  intent  to  murder  such 
person,  it  must  be  proved  that  the  prisoner  did  intend  to  murder  such 
person ;  but  that  it  is  sufficient,  under  that  act,  to  state  that  the  pri- 
soner administered  poison  "  with  intent  to  commit  murder  "  generally. 
An  indictment  on  the  1  Vict  c.  85,  charged  the  prisoner  with 
causing  poison  to  be  taken  by  G.  Power,  with  intent  to  murder  the 
said  G.  rower ;  but  it  appeared  that  the  prisoner's  intention  was  to 
murder  Catherine  Power,  and  that  G.  Power  had  accidentally  swal- 
lowed the  poison,  and  the  prisoner  was  found  guilty.  Pane,  B., 
afterwards  said  he  had  spoken  to  Alderson,  B.,  on  the  subject,  and 
that  they  both  much  doubted  whether  the  verdict  could  be  supported, 
the  averment  of  the  intention  not  being  proved  as  laid.  He  was  aware 
that  there  was  a  case  {q)  where,  under  the  old  law,  (9  Geo.  4,  c.  31, 
s.  11,)  a  conviction  had  taken  place,  though  there  was  a  similar  defect 
in  the  evidence,  but  he  doubted  the  propriety  of  that  decision ;  and, 
to  provide  for  any  such  case,  the  language  of  the  new  statute,  under 
which  the  prisoner  was  tried  (1  Vict.  c.  85,  s.  2,)  had  been  altered ; 
for  under  that  section  it  was  sufficient  to  allege  that  the  prisoner 
did  the  act  "  with  intent  to  commit  murder,"  generally.  The  pro- 
secutor had  here  unnecessarily  described  the  intention  more  parti- 
cularly than  he  need  have  done,  but  having  so  described  it,  it 
appeared  to  the  learned  Baron,  that  the  prosecutor  was  bound  to 
prove  the  intention  as  laid.  His  lordship  therefore  desired  a  fresh 
indictment  to  be  prepared,  alleging  the  intent  to  have  been  wto 
commit  murder  "  generally,  under  which  the  prisoner  was  tried  and 
convicted,  and  sentenced  to  be  transported  for  life,  (r) 


(p)  Rex  v.  Lewis,  6  G.  &  P.  161. 

(q)  Rex  v.  Lewis,  supra. 

(r)  Reg.  v.  Ryan,  2  M.  &  Rob.  213.  It 
seems  probable  that  the  intention  of  the 
Legislature  in  providing,  by  the  43  Geo.  3, 
c.  58,  and  the  9  Geo.  4,  c.  31,  for  attempts 
to  commit  murder,  was  to  punish  every 
attempt  where,  in  case  death  had  ensued, 
the  crime  would  have  amounted  to  mur- 
der ;  and  the  proviso  in  those  statutes,  that 
if  the  acts  were  committed  under  such  cir- 
cumstances that  if  death  had  ensued  it  would 
not  have  amounted  to  the  crime  of  murder, 
the  prisoner  should  be  acquitted,  tends  to 
show  that  the  Legislature  so  intended.  The 
tendency  of  the  cases,  however,  seems  to 
be,  that  an  actual  intent  to  murder  the  par- 
ticular individual  injured  must  have  been 
shown  under  those  statutes,  and  also  under 
the  I  Vict.  c.  85,  where  the  intent  is  so  laid. 
Where  a  mistake  of  one  person  for  another 
occurs,  the  cases  of  cutting,  &c,  may,  per- 
haps, admit  of  a  different  consideration 
from  the  cases  of  poisoning.      In  the  case 


of  shooting  at  one  person  under  the  sup- 
position that  he  is  another,  although  there 
be  a  mistake,  the  prisoner  must  intend 
to  murder  that  individual  at  whom  he 
shoots ;  it  is  true  he  may  be  mistaken  in 
fact  as  to  the  person,  and  that  it  may  be 
owing  to  such  mistake  that  he  shoots 
at  such  person,  but  still  he  shoots  with 
intent  to  kill  that  person.  So  in  the 
case  of  cutting;  a  man  may  cut  another 
under  a  mistake  that  he  is  another 
person,  but  still  he  must  intend  to  mur- 
der the  man  whose  throat  he  cuts.  In 
Rex  v.  Mister,  Salop  Spr.  Ass.  1841,  ear. 
Gurney,  B.,  the  only  count  charging  an 
intent  to  murder  was  the  first,  and  that 
alleged  the  intent  to  be  to  murder  Mack- 
reth ;  and  although  on  the  evidence  it  was 
perfectly  clear  that  Mister  mistook  Mack- 
reth  for  Ludlow,  whom  he  had  followed 
for  several  days  before,  yet  he  was  con- 
victed and  executed,  and  I  believe  the 
point  never  noticed  at  all.  The  case  of 
poisoning  one  person  by  mistake  for  another 
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"It  is  a  very  important  question,  whether  on  a  count  charging  Ai  to  whether 
an  intent  to  murder,  it  is  essential  that  the  jury  should  be  satisfied  JJJ^^JS- 
that  that  intent  existed  in  the  mind  of  the  prisoner  at  the  time  of  an  intent  to 
the  offence,  or  whether  it  is  sufficient  that  it  would  have  been  a  case  murder,  such 
of  murder  had  death  ensued  f(q)  and  this  question  does  not  seem  ^SfaMflie 
to  be  completely  settled.    In  a  case  where  a  man  was  indicted  for  prisoner's  mind 
inflicting  an  injury  dangerous  to  life  on  a  child,  with  intent  to  at  the  time  of 
murder  it,  and  his  wife  as  principal  in  the  second  degree,  for  aid-  ***  actdo,ie- 
ins  and  abetting  him,  where  it  appeared  that  the  prisoners  had 
inflicted  great  violence  on  the  child,  Patteson,  J.,  told  the  jury, 
"  Before  you  can  find  the  prisoner,  T.  C,  guilty  of  this  felony,  vou 
must  be  satisfied  that  when  he  inflicted  this  violence  on  the  child, 
he  had  in  his  mind  a  positive  intention  of  murdering  that  child. 
Even  if  he  did  it  under  circumstances  which  would  have  amounted 
to  murder  if  death  had  ensued,  that  will  not  be  sufficient,  unless  he 
actually  intended  to  commit  murder.     With  respect  to  the  wife,  it 
is  essential  not  only  that  she  should  have  assisted  ner  husband  in  the 
commission  of  the  offence,  but  also  that  she  should  have  known 
that  it  was  her  husband's  intention  to  commit  murder."  (r)    But  in 
another  case,  where  the  first  count  charged  the  prisoner  with  shoot- 
ing with  intent  to  murder,  and  the  tacts  were  such  as  only  to 
amount  to  manslaughter,  the  same  very  learned  judge  said  in  sum- 
ming up,  "  It  is  a  very  important  question,  whether,  on  a  count 
charging  an  intent  to  murder,  it  is  essential  that  the  jury  should  be 
satisfied  that  that  intent  existed  in  the  mind  of  the  prisoner  at  the 
time  of  the  offence,  or  whether  it  is  sufficient  that  it  would  have 
been  a  case  of  murder  if  death  had  ensued ;  however,  if  it  be  neces- 
sary that  the  jury  should  be  satisfied  of  the  intent,  I  have  no  doubt 
that  the  circumstance,  that  it  would  have  been  a  case  of  murder  if 
death  had  ensued,  would  be  of  itself  a  good  ground  from  which  the 
jury  might  infer  the  intent,  as  every  one  must  be  taken  to  intend 
the  necessary  consequences  of  his  own  acts.     In  the  present  case, 
I  think  you  may  dismiss  the  first  count  from  your  consideration,  as 
it  would  be  very  difficult  to  say,  that  if  Mr.  V.  had  died,  this  would 
have  been  a  case  of  murder."  (*) 

Upon  an  indictment  for  wounding  with  intent  to  murder,  &c.,  In  judging  of 


seems  different,  if  the  poison  be  taken  in  the 
absence  of  the  prisoner ;  for  in  such  case 
he  can  have  no  actual  intent  to  injure  that 
person.  These  difficulties,  however,  seem 
to  be  obviated  by  the  1  Vict,  c  85,  which, 
instead  of  using  the  words  "with  intent 
to  murder  such  person,"  has  the  words 
"  with  intent  to  commit  murder."  It  may 
perhaps  be  doubted,  whether  this  altera- 
tion was  not  intended  to  enable  the  pro- 
secutor to  charge  a  shooting  at  one  person 
with  intent  to  murder  another  person  ;  and 
doubts  may  perhaps  be  entertained,  not- 
withstanding the  very  great  weight  due  to 
any  opinion  of  the  very  learned  Barons, 
who  considered  this  point  in  Reg.  v.  Ryan, 
whether  a  count,  stating  a  shooting  with 
intent  to  commit  murder,  would  not  be  bad 
on  demurrer,  in  arrest  of  judgment,  and  on 
error,  for  not  stating  the  person  intended 
to  be  murdered.  It  is  true  that  it  would 
follow  the  words  of  the  act;  but  in  many 


cases  that  is  not  sufficient.  Thus  in  Reg.  v. 
Martin,  8  Ad.  ct  E.  481,  3  Nev.  &  P. 
472,  it  was  held,  that  an  indictment  for 
obtaining  goods  by  false  pretences  was 
bad  on  error,  on  the  ground  that  it 
did  not  state  that  the  goods  obtained  were 
the  property  of  any  person.  In  all  cases  of 
doubt  as  to  the  intention,  it  would  be  pru- 
dent to  insert  one  count  for  shooting  at  A. 
with  intent  to  murder  him ;  another  "  with 
intent  to  commit  murder ;"  and  a  third  for 
shooting  at  A.  with  intent  to  murder  the 
person  really  intended  to  be  killed;  and 
if  the  party  intended  to  be  killed  were 
unknown,  a  count  for  shooting  at  A.  with 
intent  to  murder  a  person  to  the  jurors 
unknown.     C.  S.  G. 

(?)  Verba  Patteson,  J.    Reg.  «.  Joner, 
9  C.  &  P.  258. 

(r)  Reg.  v.  Cruse,  8  C.  &  P.  541. 

(«)  Reg.  v.  Jones,  9  C.  &  P.  258.  Pat- 
teson, J. 
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it  appeared  that  the  prosecutor  had  given  evidence  against  some 
woocUstealers,  with  whom  the  prisoner  was  intimate ;  the  prisoner 
struck  him  with  a  tin  can  four  times  on  the  head,  knocked  him 
about,  and  said  he  would  break  his  neck ;  and  there  were  two  cuts  on 
the  prosecutor's  scalp  which  laid  his  skull  bare.  Alderson,  B.,  in 
summing  up,  said,  "You  will  have  to  consider  in  this  case  whether, 
if  death  haa  ensued,  the  prisoner  would  have  been  guilty  of  murder ; 
and  in  giving  jour  judgment  on  that  question,  you  will  have  to 
consider,  whether  the  instrument  employed  was,  in  its  ordinary 
use,  likely  to  cause  death :  or  though  an  instrument  unlikely,  under 
ordinary  circumstances,  to  cause  death, — whether  it  was  used  in 
such  an  extraordinary  manner  as  to  make  it  likely  to  cause  death 
either  by  continued  blows  or  otherwise.  A  tin  can,  in  its  ordinary 
use,  was  not  likely  to  cause  death  or  grievous  bodily  harm;  but,  if 
the  prisoner  struck:  the  prosecutor  repeated  blows  on  the  head  with 
it,  you  will  say  whether  he  did  this  merely  to  hurt  the  prosecutor 
and  give  him  pain,  as  by  giving  him  a  black  eye  or  a  bloody  nose, 
or  whether  he  did  it  to  do  him  some  substantial  grievous  bodily 
harm.  The  former  enactments  on  this  subject  were  confined  to 
cutting  instruments,  and  perhaps  wisely;  but  now  the  matter  is 
much  more  vague,  and  cases  ought  therefore  to  be  watched  care- 
fully. When  a  deadly  weapon,  such  as  a  knife,  a  sword,  or  gun,  is 
used,  the  intent  of  the  party  is  manifest ;  but  with  an  instrument 
like  the  present,  you  must  consider  whether  the  mode  in  which  it 
was  used,  satisfactorily  shows  that  the  prisoner  intended  to  inflict 
some  serious  or  grievous  bodily  harm  with  it"  (t) 

Firing  a  gun  into  a  room  of  A.  B.'s  house,  with  intent  to  shoot 
A.  B.,  whom  the  prisoner  supposes  to  be  in  die  room,  did  not  sup- 
port a  charge  of  shooting  at  A.  B.  under  the  9  Geo.  4,  c.  31,  s.  12, 
if  A.  B.  were  not  shown  to  be  in  the  room  or  within  reach  of  the 
shot  Upon  an  indictment  for  maliciously  shooting  at  G.  C,  it 
appeared  that  the  prisoner  fired  into  a  room  of  C.'s  house  where  he 
supposed  C.  was ;  C,  however,  was  in  another  part  of  the  house, 
where  he  could  not  by  possibility  be  reached  by  toe  shot:  upon  this 
Gurney,  B.,  asked  whether  the  indictment  could  be  supported?  A 
man  could  scarcely  be  said  to  be  shot  at,  who  was  not  near  the 
place  where  the  gun  was  fired.  Hex  v.  Bailey  (u)  was  cited  for  the 
prosecution,  where  on  an  indictment  for  shooting  at  H.  T.,  who  was 
wounded  with  grape-shot  out  of  a  gun  fired  at  a  ship  in  which  he 
was,  Lord  Eldon  told  the  jury  that  he  was  of  opinion,  that  if  they 
thought  the  guns  were  fired  at  the  vessel,  and  those  on  board  her 
generally,  that  the  guns  might  be  considered  as  shot  at  each  in- 
dividual on  board  her,  and  therefore  at  H.  T.,  the  person  named 
in  the  indictment :  Gurney,  B.,  "  That  case  is  perfectly  distin- 
guishable from  the  present ;  cannon-shot  fired  into  a  ship  more  or 
less  endangers  every  individual  in  it ;  every  part  of  the  ship  may 
be  penetrated  by  cannon-shot;  but  that  cannot  be  said  of  shot 
firea  from  a  gun  into  a  room  where  it  is  proved  no  individual  then 
was."  (v) 

If  several  are  out  for  the  purpose  of  committing  a  felony,  and  upon 
an  alarm  run  different  ways,  and  one  of  them  maim  a  pursuer  to 


(0  Rex  v.  Howlett,  7  C,  &  P.274. 
(u)  R.  &  R.  C.  C.  R.  I. 


(y)  Rex  v.  Lovcll,  2  M.  &  Rob.  39. 
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avoid  being  taken,  the  others  are  not  to  be  considered  principals 
in  such  act  The  two  prisoners,  White  and  Richardson,  were  break- 
ing into  a  house  in  the  lower  division  of  Lamb's  Conduit-street; 
but,  upon  alarm  and  pursuit,  Richardson  ran  into  Ormond-street, 
and  White  towards  the  Foundling.  Randall  seized  White  just  by 
the  house  which  they  were  breaking  into,  and  White  cut  him  with 
an  iron  crow.  Graham,  B.,  told  the  jury,  that  if  the  prisoners  came 
with  the  same  illegal  purpose,  and  both  determined  to  resist,  the 
act  of  one  would  fix  guilt  on  both ;  and  that  it  might  be  part  of  the 
plan  to  take  different  ways  to  divide  the  force  against  them.  The 
jury  found  both  the  prisoners  guilty :  but  the  Judges  thought  that 
the  conviction  as  to  Richardson  was  wrong,  (w) 

But  where  a  party  is  present,  aiding,  &&,  it  is  not  necessary  that  Principal  in 
his  should  be  the  hand  by  which  the  mischief  is  inflicted.  The  ^L!?!ond 
first  three  counts  of  an  indictment  alleged,  in  the  usual  form,  that  c®ree* 
J.  T.  did  shoot  at  A.  B.,  and  went  on  to  state  that  M.  and  N. 
were  present  aiding  and  abetting;  the  second  and  third  counts 
varying  from  the  first  only  in  the  allegations  of  the  intent:  the 
three  last  counts  (varying  in  like  manner  as  to  the  intent)  stated, 
that  an  unknown  person  shot  at  A.  B.,  and  that  the  said  J.  T.  and 
M.  and  N.,  were  present  aiding  and  abetting  the  said  unknown 
person,  the  felony  aforesaid,  in  manner  and  form  aforesaid,  to  do 
and  commit,  and  were  then  and  there  knowing  of  and  privy  to 
the  committing  of  the  said  felony,  against  the  statute,  &c,  but 
did  not  charge  them  with  being  feloniously  present,  &c  The  jury 
found  J.  T.  guilty ;  but  stated,  in  answer  to  a  question  put  to  them, 
that  they  did  not  find  that  J.  T.,  was  the  man  who  fired  at  A.  B. 
Upon  which  an  objection  was  taken  in  arrest  of  judgment,  that  the 
three  last  counts  were  defective,  on  account  of  the  omission  of  the 
word  feloniously ;  and  that  no  judgment  could  be  entered  on  the 
three  first  counts,  as  the  jury  had  negatived  that  J.  T.  was  the  man 
who  fired.  The  learned  Judge  overruled  the  objection,  which  he 
considered  as  founded  upon  a  supposed  difference  in  the  act  of 
shooting,  &c,  and  being  present,  &c,  at  the  act;  whereas  the 
statute  had  made  no  such  distinction.  And  he  held  the  plain  mean- 
ing and  necessary  construction  of  the  statute  to  be,  that  if  parties 
are  present,  &c,  knowing,  &c,  the  charge  of  feloniously  shooting 
applies  to  every  one  of  them.  He  reserved  the  point,  however,  for 
the  consideration  of  the  Judges,  who  were  all  of  opinion  that  the 
conviction  was  right  (a?) 

It  has  been  suggested,  that  where  an  ineffectual  exchange  of  Shooting  in  a 
shots  took  place  in  a  deliberate  duel,  both  the  parties  might  be  due1, 
guilty  of  the  offence  of  maliciously  shooting  within  the  43  Geo.  3, 
c.  58,  and  the  seconds  be  also  guilty  as  principals  in  the  second 
degree :  but  this  is  mentioned  as  not  having  been  any  where  ex- 
pressly decided,  (y) 

(w)  Rex  v.  White  and  Richardson,  Hil.  had  ensued  the  crime  would  have  been 

T.  1806,  MSS.  Bayley,  J.,  and  Russ.  6c  Ry.  murder  or  manslaughter  under  sec.  4  of  the 

99.  Ante,  p.  27.  1  Vict   c.  85,  it  should  seem  that  the 

.    (x)  Rex  v.  Towle  and  others,  Mich.  T.  shooting  or  attempting  to  shoot  in  all  cases 

1816.    Russ.  &  Ry.  314.  S.  C.   2  Marsh.  of  duels  is  punishable  under  that  section ;  •* 

466.     And  see  ante*  p.  27.  and  it  is  presumed  that  it  was  on  this  ground 

(y)  3  Chit.  Crim.  L.  848,  note  (»).    As  that  the  indictment  was  preferred  against 

it  is  now  immaterial  whether  in  case  death  the  Earl  of  Cardigan.  C.  S.  G. 
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Of  the  indict-  An  indictment  under  the  9  Geo.  4,  a  31,  s.  12,  must  have  stated 
"^^thaVthe*  *****  ^e  P™°ner  "  unlawfully  cut,  &a,"  and  it  was  not  sufficient 
act  was  done  to  dlefte  that  the  prisoner  feloniously,  wilfully  and  maliciously  cut, 
&c  An  indictment  for  maliciously  wounding,  charged  that  the  act 
was  done  "feloniously,  wilfully  and  maliciously;"  it  was  objected 
in  arrest  of  judgment  that  the  indictment  was  bad,  as  it  did  not 
allege  the  act  to  have  been  done  "  unlawfully  and  maliciously,39  and, 
upon  a  case  reserved,  the  judges  held  unanimously  that  the  judg- 
ment ought  to  be  arrested,  (z)  An  indictment  for  administering  a 
poisonous  or  destructive  thing,  must  aver  that  the  thing  adminis- 
tered was  poisonous  or  destructive.  The  prisoner  was  indicted  for 
having  mixed  a  quantity  of  sponge,  cut  into  small  pieces,  with  milk, 
and  given  it  to  her  husband,  with  intent  to  poison  him;  it  was 
objected  that  the  indictment  was  bad,  as  it  did  not  state  that  the 
sponge  was  of  a  deleterious  or  poisonous  nature,  and  Alderson,  R, 
was  of  opinion  that  the  objection  was  good,  and  the  prisoner  was 
acquitted,  (a)  An  indictment  under  the  1  Vict  a  85,  s.  2,  for 
jury  aangerous  causing  to  a  person  a  bodily  injury  dangerous  to  life,  need  not 
not bespe-  specify  the  injury.  An  indictment  charged  that  the  prisoner  felc- 
cificd  niousfy  did  assault  C.  H.,  and  that  he  did  cause  unto  the  said  C.  H., 

a  certain  bodily  injury  dangerous  to  life,  by  striking  and  beating 
her  with  his  hands  and  fists  on  her  head  and  back,  by  Kicking  her  on 
the  back,  by  seizing  and  lifting  her,  and  striking  her  head  against  a 
wooden  beam  of  a  ceiling,  by  casting,  throwing  and  flinging  her 
against  a  brick  floor,  with  intent  to  murder  her.  It  was  proposed 
to  demur  to  this  indictment,  on  the  ground  that  the  nature  of  the 
bodily  injury  dangerous  to  life  should  have  been  stated  with  cer- 
tainty. Patteson,  J.,  thought  the  point  well  deserving  of  considera- 
tion, but  suggested  that  the  prisoner  should  plead,  he  reserving  to 
him  the  same  benefit  as  if  he  had  demurred :  which  was  done,  and 
after  a  learned  argument  upon  a  case  reserved,,  the  Judges  held  the 
indictment  sufficient,  (b) 
The  means  by       The  instrument  or  means  by  which  the  wound  is  inflicted,  need 

"*^r  ated°Ulld  not  **  8tate(*  *n  ^e  indictment,  and  if  they  are  stated,  the  prose- 
need  not  be  cutor  is  not  bound  to  prove  a  wound  by  such  means.  On  an 
indictment  which  charges  a  wound  to  have  been  inflicted  by  striking 
with  a  stick,  and  kicking  with  the  feet,  proof  that  the  wound  was 
caused  either  by  a  blow  from  a  stick,  or  a  kick,  will  be  sufficient, 
though  it  be  uncertain  by  which  of  the  two  it  was  caused.  Upon  an 
indictment  under  the  9  Geo.  4,  c  31,  s.  12,  for  wounding  with  a 
stick,  and  with  the  feet,  it  appeared  that  one  of  the  prisoners  struck 
the  prosecutor  with  a  hedge-stake,  or  half  rail,  on  the  head,  and 
knocked  him  off  his  horse,  and  two  other  persons  struck  him  with 
their  fists,  and  kicked  him  over  the  head  and  body,  so  that  he  be- 
came senseless.      He  received  a  cut  on  the  mouth,  and  a  severe 


stated,  and  if 
stated,  need 
not  be  proved 
as  laid. 


(z)  Rex  v.  Ryan,  2  Moo.  C.  C.  R.  15. 
S.  C.  7  C.  &  P.  854.  See  Rex  v.  Turner, 
R.  &  M.  C.  C.  R.  239. 

(o)  Rex  v.  Powles,  4  C.  &  P.  571. 
The  case  was  decided  on  the  9  Geo.  4, 
c.  31,  the  words  "any  poison  or  other 
destructive  thing,"  in  that  act  are  also  in 
the  I  Vict.  c.  85. 

(6)  Reg,  v.  Cruse,  2  Moo.  C.  C.  R. 
53.  S.  C.  8  C.  &  P.  541.  It  was  neces- 
sary to  take  the  objection  by  demurrer,  or 


to  get  the  point  reserved  as  if  it  had  been 
taken  on  demurrer,  for  after  verdict  the  ob- 
jection would  not  have  availed,  at  the 
7  Geo.  4,  c  64,  s.  21 ,  makes  an  indictment 
good  after  verdict,  "  if  it  describe  the 
offence  in  the  words  of  the  statute."  See  as 
to  this,  Reg.  ©.  Martin,8  A.&  E.  481.  3N. 
&  P.  472.  The  means  of  inflictmgthe  injury 
are  stated  in  this  indictment,  but  h  should 
seem  that  it  was  not  necessary  to  state 
them.  See  Rex  e.  Briggs,  infra,  note  («). 
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contused  wound  on  the  crown  of  the  head.  The  medical  witnesses* 
were  of  opinion  that  the  wound,  from  its  position,  could  not  have 
been  caused  by  a  fell  from  horseback,  ana  that  it  was  occasioned 
either  by  a  blow  from  a  stick,  or  a  kick  of  a  heavy  shoe,  when  the 
prosecutor  was  on  the  ground.  The  jury  found  the  prisoners 
guilty,  but  said  they  could  not  tell  whether  the  wound  was  caused 
by  a  blow  of  the  stick,  or  a  kick  with  the  shoe.  It  was  objected 
that  a  wound  given  by  the  foot,  with  a  shoe  on  it,  was  not  within  the 
act ;  and,  if  it  was,  the  mode  of  wounding  was  not  properly 
described  in  the  indictment,  which  stated  it  to  have  been  done  with 
the  feet  only.  But  upon  a  case  reserved,  the  judges  unanimously 
held  that  the  means,  by  which  the  wound  was  inflicted,  need  not 
have  been  stated  ;  that  it  was  mere  surplusage  to  state  them ;  and 
that  the  statement  did  not  confine  the  crown  to  the  means  stated, 
but  might  be  rejected  as  surplusage,  and  that  whether  the  wound 
was  from  a  blow  with  a  stick,  or  a  kick  from  a  shoe,  the  indictment 
was  equally  supported,  (c) 

An  indictment  for  maliciously  shooting  may,  in  one  set  of  counts,  joinder  of 
lay  the  shooting  at  one  person,  with  intent  to  murder  that  person,  counts, 
and  in  another  set  of  counts,  the  shooting  at  another  person,  with 
intent  to  murder  such  other  person.  One  set  of  counts  of  an  in- 
dictment alleged,  that  the  prisoner  shot  at  Hill,  with  intent  to 
murder,  &c,  Hill,  another  set  of  counts  that  he  shot  at  Lee,  with 
intent  to  murder  Lee.  It  was  objected  that  the  indictment  must 
be  quashed,  as  it  charged  two  distinct  felonies.  Littledale,  J.,  "  It 
seems  to  me  that  these  counts  may  well  be  joined.  It  is  all  one  act, 
though  differently  charged.  It  is  like  the  case  of  forgery,  where 
different  intents  are  laid  ;  here  there  is  one  act  of  shooting  charged, 
with  several  different  intents. "(d)  And  where  such  counts  are  sojoined, 
the  prosecutor  will  not  be  compelled  to  elect  on  which  he  will 
proceed.  The  prisoner  fired  a  gun  in  the  direction  of  a  man  and 
his  wife,  and  one  count  charged  the  intent  to  be  to  kill  the  wife, 
and  the  other  to  kill  the  husband,  it  was  held  that  it  was  not  a  case 
in  which  the  prosecutor  ought  to  be  put  to  his  election,  inasmuch 
as  it  was  one  and  the  same  transaction,  upon  which  both  the  counts 
were  framed.(e)  An  indictment  under  the  1  Vict  c  85,  for  maliciously 
cutting  and  wounding,  may  contain  counts  framed  on  sec.  2,  with 
intent  to  murder,  and  also  counts  framed  on  sec.  4,  with  intent  to 
maim,  disable,  and  do  grievous  bodily  harm.  (/) 

Upon  an  indictment  for  shooting  at,  cutting,  stabbing,  wounding,  Conviction  for 
or  doing  any  grievous   bodily  harm,  and  indeed  for  most,  if  not  "V**"11 
all,  the   other   offences  contained  in  this  chapter,  if  the  prisoner  0f  lVict 
be  acquitted  of  doing  the  act  with  intent  to  murder,  maim,  disfigure,  c.  85. 
disable,  or  do  some  grievous  bodily  harm,  he  may  be  convicted  of 
an  assault  under  the  1  Vict  c.  85,  s.   11,  and  may  by  that  section, 
and  sec.   8,   be   imprisoned  for  any  term   not  exceeding    three 
years,  either  with  or  without  hard   labour,   and    may    be  kept 
m  solitary  confinement  for  any  portion  or  portions  of  such  impri- 
sonment, or  of  such  imprisonment  with  hard  labour,  not  exceeding 

(c)  Rex  v.  BriggB,  R.  &  M.  C.  C.  R.  (d)  Rex  v.  Holt,  7  C.  &  P.  518. 

318.     In  Erie's  case,  3  Lew.  133,  Cole-  (*)  Butter's  ease,  1  Lew.  86,  Parke,  J. 

ridge,  J.,  also  decided  that  an  indictment  (  f)  Reg.  v.  Strange,  8  C.  &  P.  172, 

upon  the  1  Vict.  c.  85,  need  not  state  the  Lord  Denman,  C.  J.,  and  Park,  J.  A.  J. 
instrument  used. 
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one  month  at  a  time,  and  not  exceeding  three  months  in  any  one 
year.(^) 

It  has  been  held,  that  if  there  be  a  verdict  of  not  guilty  of  felony 
on  all  the  counts  of  an  indictment  for  wounding  with  intent 
to  maim,  &c.,  but  a  verdict  of  guilty  of  an  assault  on  the  last  count, 
that  the  prisoner  may  be  sentenced  under  this  statute,  although  the 
last  count  be  bad.  (A) 

This  chapter  may  be  concluded  with  the  mention  of  the  10  Geo.  4* 
c  34,  relating  to  Ireland,  by  which  the  conspiring  to  murder  any 
person,  and  the  proposing,  soliciting,  encouraging,  persuading,  or 
endeavouring  to  encourage  or  persuade  to  murder,  are  made  capital 
felonies,  (*) 

The  10  Geo.  4,  c  38,  an  act  for  the  more  effectual  punishment 
of  attempts  to  murder  in  Scotland,  after  repealing  the  6  Geo.  4, 
c.  126,  enacts,  by  sec.  2,  that  "  If  any  person  shall,  within  Scotland, 
wilfully,  maliciously,  and  unlawfully  shoot  at  any  of  his  Majesty's 
subjects,  or  shall  wilfully,  maliciously,  and  unlawfully  present,  point, 
or  level  any  kind  of  loaded  fire-arms  at  any  of  his  Majesty's  sub- 
jects, and  attempt,  by  drawing  a  trigger  or  in  any  other  manner,  to 
discharge  the  same  at  or  against  his  or  their  person  or  persons  ;  or 
shall  wilfully,  maliciously,  and  unlawfully  stab  or  cut  any  of  his 
Majesty's  subjects,  with  intent,  in  so  doing,  or  by  means  thereof,  to 
murder  or  to  maim,  disfigure  or  disable  such  his  Majesty's  subject 
or  subjects,  or  with  intent  to  do  some  other  grievous  bodily  harm 
to  such  his  Majesty's  subject  or  subjects ;  or  shall  wilfully,  mali- 
ciously, and  unlawfully  administer  to  or  cause  to  be  administered 
to  or  taken  by  any  oi  his  Majesty's  subjects  any  deadly  poison,  or 
other  noxious  and  destructive  substance  or  thing,  with  intent  thereby, 
or  by  means  thereof,  to  murder  or  disable  such  his  Majesty's  subject 
or  subjects,  or  with  intent  to  do  some  other  grievous  bodily  harm  to 
such  his  Majesty's  subject  or  subjects ;  or  shall  wilfully,  mali- 
ciously, and  unlawfully  attempt  to  suffocate,  or  to  strangle,  or  to 
drown  any  of  his  Majesty's  subject  or  subjects,  with  the  intent 
thereby,  or  by  means  thereof,  to  murder  or  disable  such  his  Ma- 
jesty's subject  or  subjects,  or  with  intent  to  do  some  other  grievous 
bodily  harm  to  such  his  Majesty's  subject  or  subjects  ;  such  person 
so  offending,  and  being  lawfully  found  guilty,  actor  or  art  and  part 
of  any  one  or  more  of  the  several  offences  hereinbefore  enumerated, 
shall  be  held  guilty  of  a  capital  crime,  and  shall  receive  sentence  of 
death  accordingly/ 

By  sec  3,  "  If  any  person  in  Scotland  shall,  from  and  after  the 
passing  of  this  act,  wilfully,  maliciously,  and  unlawfully  throw  at,  or 
otherwise  apply  to  any  of  his  Majesty's  subject  or  subjects  any 
sulphuric  acid,  or  other  corrosive  substance,  calculated  by  external 
application  to  burn  or  injure  the  human  frame,  with  intent  in  so 
doing,  or  by  means  thereof,  to  murder  or  maim,  or  disfigure  or 
disable  such  his  Majesty's  subject  or  subjects,  or  with  intent  to  do 
some  other  grievous  bodily  harm  to  such  of  his  Majesty's  subject  or 
subjects,  and  where,  in  consequence  of  such  acid  or  other  substance 


(g)  See  the  sections,  ante,  p.  722  and 
the  sections  and  cases  upon  them,  po$t,  tit. 
*'  Aggravated  Assault*:* 

(A)  Reg.  *.  Nicholls,  9  C.  &   P.  267, 


Gnrney,  B.    See  this  case,  pott,  tit  "  Ag- 
gravated Assault!.** 

(t)  See  the  sections  in  note  (jr),  ante,  p. 
722. 
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being  so  wilfully,  maliciously,  and  unlawfully  thrown  or  applied  with 
intent  as  aforesaid,  any  of  his  Majesty's  subjects  shall  be  maimed, 
disfigured,  or  disabled,  or  receive  other  grievous  bodily  harm,  such 
person,  being  thereof  lawfully  found  guilty,  actor,  or  art  and  part, 
shall  be  held  guilty  of  a  capital  crime,  and  shall  receive  sentence  of 
death  accordingly." 

By  sea  4,  "  If  it  shall  appear,  upon  the  trial  of  any  person  ac-  -pr&ritQ  if  the 
cused  of  any  of  the  several  offences  hereinbefore  enumerated,  that  acts  done 
under  the  circumstances  of  the  case,  if  death  had  ensued,  the  act  or  wouW  not 
acts  done  would  not  have  amounted  to  the  crime  of  murder,  such  ^  murder1111^ 
person  shall  not  be  held  guilty  of  a  capital  crime,  or  be  subject  to  the 
punishment  aforesaid." 
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CHAPTER  THE  TENTH. 


OF  COMMON   AND  AGGRAVATED  ASSAULTS. 


Definition  of 
an  assault. 


No  words  will 
amount  to  an 
assault 


SECT.  L 

Of  Common  Assaults. 

An  assault  is  an  attempt  or  offer,  with  force  and  violence,  to  do  a 
corporal  hurt  to  another;  as  by  striking  at  another  with  a  stick  or 
other  weapon,  or  without  a  weapon,  though  the  party  striking 
misses  his  aim*  So  drawing  a  sword  or  bayonet,  or  even  holding 
up  a  fist  in  a  menacing  manner,  throwing  a  bottle  or  glass  with 
intent  to  wound  or  strike,  presenting  a  gun  at  a  person  who  is 
within  the  distance  to  which  the  gun  will  carry,  pointing  a  pitchfork 
at  a  person  who  is  within  reach,  or  any  other  similar  act,  accom- 
panied with  such  circumstances  as  denote  at  the  thne^an  intention, 
coupled  with  a  present  ability?  of  using  actual  violence  against  the 
person  of  another,  will  amount  to  an  assault  (a) 

But  it  appears  to  be  now  quite  settled,  though  many  ancient 
opinions  were  to  the  contrary,  that  no  words  whatsoever,  be  they 
ever  so  provoking,  can  amount  to  an  assault  (b)  And  the  words  used 
at  the  time  may  so  explain  the  intention  or  the  party  as  to  qualify 
his  act,  and  prevent  it  from  being  deemed  an  assault :  as  where  A. 
laid  his  hand  upon  his  sword,  and  said,  "  If  it  were  not  the  assize 
lime,  I  would  not  take  such  language  from  you,"  it  was  holden  not  to 
be  an  assault,  on  the  ground  that  ne  did  not  design  to  do  the  other 
party  any  corporal  hurt  at  that  time,  and  that  a  man's  intention 
must  operate  with  his  act  in  constituting  an  assault  (c) 

It  has  been  laid  down  by  a  very  learned  judge,  notwithstanding  a 
contrary  opinion  in  an  earlier  case,  (rf)  that  if  a  person  present  a 
pistol,  purporting  to  be  a  loaded  pistol,  so  near  as  to  produce  danger 


(a)  1  Hawk.  P.  C.  c  62,  s.  1.  Bao. 
Abr.  tit.  "Asiaua and  Battery* (A).3B\*c. 
Com.  120.  Burn  Just.  tit.  "  Aeeanlt  and 
Battery?  1.  1  East,  P.  C.  c.  8,  s.  1,  p. 
406.  Bull.  N.  P.  15.  Sclw.  N.  P.  tit 
M  AeeauU  and  Battery?  1 . 

(*)  1  Hawk.  P  C.  c.  62,  s.  1.     Bac. 


Abr.  tit M  Aeeanlt  and  Battery"  (A). 

(c)  Turbemlle  e.  Savage  1  Mod.  3. 
S.  C.  2  Keb.  545. 

(rf)  Anonymous,  cor.  Erskme,  J.,  men- 
tioned by  lidlow,  Serjt,  in  Reg.  •.  St 
George,  9  C.  &  P.  492. 
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to  life  if  the  pistol  had  gone  off,  it  is  an  assault  in  point  of  law, 

although  in  tact  the  pistol  be  unloaded.     The  learned  judge  said, 

"  My  idea  is,  that  it  is  an  assault  to  present  a  pistol  at  ail,  whether 

loaded  or  not    If  you  threw  the  powder  out  of  the  pan,  or  took 

the  percussion  cap  off,  and  said  to  the  party  this  is  an  empty  pistol, 

then  that  would  be  no  assault,  for  there  the  party  must  see  that  it 

was  not  possible  that  he  should  be  injured ;  but  if  a  person  presents 

a  pistol  which  has  the  appearance  of  being  loaded,  and  puts  the    Jut**..,,  £r*»~~*~j- , 

party  into  fear  and  alarm,  that  is  what  it  is  the  object  of  the  law  to  &*  -  i£  £"£  •£  & 

prevent"  (e)  A^  ^f^^  " 


However,  where  in  an  action  for  an  assault  and  presenting  a  /*p/~ 
loaded  pistol  at  the  plaintiff,  it  appeared  that  the  defendant  cocked  JL~& 


/~/*»z. 


&  A 


rf  JKL    >&«■««•**- 


auiet  he  would  blow  his  brains  out;  but  there  was  no  evidence  that  ££    *~'  *'"*.        J 
le  pistol  was  loaded ;  Lord  Abinger,  C.  B.,  held,  that  if  the  pistol    ,   **    '  *r  u 
was  not  loaded  it  would  be  no  assault  If)  ) 


a  pistol,and  presented  it  at  the  pliintifFs  head,  and  said,  if  he  was  not  *      ****  ?  *^ 

It  is  not  every  threat,  where  there  is  no  actual  personal  violence,  .  • '"•  /  /^ 
that  constitutes  an  assault;  there  must  in  all  cases,  be  the  means  of  *  ft*4**-  - 
carrying  the  threat  into  effect  If,  therefore,  a  party  be  advancing 
in  a  threatening  attitude,  e.  p.,  with  his  fist  clenched,  to  strike  ano- 
ther, so  that  his  blow  would  almost  immediately  have  reached  such 
peison,  and  be  then  stopped,  it  is  an  assault  in  law,  if  his  intent 
were  to  strike  such  person,  though  he  was  not  near  enough  at  the 
time  to  have  struck  him.  (g) 

The  plaintiff  was  walking  on  a  footpath  by  a  road  side,  and  the 
defendant,  who  was  on  horseback,  rode  after  him  at  a  quick  pace; 
the  plaintiff  then  ran  away  into  his  own  garden,  and  the  defendant 
rode  up  to  the  sate,  and  shook  his  whip  at  the  plaintiff,  who  was 
about  three  yards  off;  it  was  held,  that  if  the  defendant  rode  after 
the  plaintiff,  so  as  to  compel  him  to  run  into  his  garden  for  shelter 
to  avoid  being  beaten,  it  was  an  assault  (A) 

A  batten/  is  more   than  an  attempt  to  do  a  corporal  hurt  to  Of  a  battery. 


another;  but  any  injury  whatsoever,  be  it  ever  so  small,  being 
actually  done  to  the  person  of  a  man,  in  an  angry  tg^  revengeful. 
gr  rude  or  insolent  manner,  such  as  spitting  in  his  face,  or  in  any 
way  touching  him  in  anger,  or  violently  jostling  him  out  of  the  way, 
is  a  battery  in  the  eye  of  the  law.  (t )  For  the  law  cannot  draw  the 
line  between  different  degrees  of  violence,  and,  therefore,  totally 
prohibits  the  first  and  lowest  stage  of  it;  every  man's  person  being 
sacred,  and  no  other  having  a  right  to  meddle  with  it  in  any  the 
slightest  manner,  (j)  It  should  be  observed  that  every  battery  in- 
cludes an  assault  (k) 

The  injury  need  not  be  effected  directly  by  the  hand  of  the  T^  inJul7 
party.    Thus  there  may  be  an  assault  by  encouraging  a  dog  to  bite  ;  3hwtfix>ra  the 
by  riding  over  a  person  with  a  horse;  or  by  wilfully  and  violently  hand  of  the 
driving  a  cart,  &c  against  the  carriage  of  another  person,  and  party  assault. 

rag. 

(e)  Reg.  v.  St  George,  9  C.  &  P.  483,  Lord  Tenterden,  C.  J. 

Parke,  B.  ;  for  the  facts  of  this  case  see  (»)  Bac.  Ab.  tit.  M  Attautt  and  Batiery" 

onto,  p.  728.  (B).     I  Hawk.  P.  C.  c  62,  s.  3. 

(/)  Blake  v.  Barnard,  9  C.  &  P.  626.  (j)  4  Blac.  Com.  120. 

(g)  Stephens  v.  Myers,  4  C.  6x  P.  349,  (A)  Termes   de   la  ley,    «  Battery,"  * 

Tmdal,  G.  J.  Hawk.  P.  C.  c  62,  s.  1.    Bac.  Ab.  tiU 

(A)  Mortin  v.  Shoppce,  3  C.  &  P.  373,  «  Auauk  and  Batttty"  (A\ 
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Assault  by  ex- 
posing another 
to  the  incle- 
mency of  the 
weather. 


Assault  by 
indecent  liber- 
ties with 
females. 


thereby  causing  bodily  injury  to  the  persons  travelling  in  it  (0 
And  it  seems  that  it  is  not  necessary  that  the  assault  should  be 
immediate;  as  where  a  defendant  threw  a  lighted  squib  into  a 
market-place,  which,  being  tossed  from  hand  to  hand  by  different 
persons,  at  last  hit  the  plaintiff  in  the  face,  and  put  out  his  eye,  it 
was  adjudged  that  this  was  actionable  as  an  assault  and  battery,  (m) 
And  the  same  has  been  holden  where  a  person  pushed  a  drunken 
man  against  another,  and  thereby  hurt  him:  (»)  out  if  such  person 
intended  doing  a  right  act,  as  to  assist  the  drunken  man,  or  to  pre- 
vent him  from  going  along  the  street  without  help,  and  in  so  doing 
a  hurt  ensued,  he  would  not  be  answerable,  (o) 

Where  a  defendant  put  some  cantharides  into  some  coffee,  io 
order  that  a  female  might  take  it,  and  she  did  take  it,  and  was  made 
ill  by  it,  it  was  held  to  be  an  assault  (p) 

There  may  be  an  assault  also  by  exposing  a  person  to  the  in- 
clemency  of  the  weather.  Thus,  in  a  case  where  an  indictment 
against  a  mistress  for  not  providing  sufficient  food  and  sustenance 
for  a  female  servant,  whereby  the  servant  became  sick  and  ema- 
ciated, was  ruled  to  be  bad,  because  it  did  not  allege  that  the 
servant  was  of  tender  years,  and  under  the  dominion  and  control  of 
her  mistress ;  it  was  sugeestecTtEat  the  indictment  also  charged  that 
the  defendant  exposed  the  servant  to  the  inclemency  of  the  weather; 
and  it  was  holden  that  such  exposure  was  an  act  in  the  nature  of  an 
assault,  for  which  the  defendant  might  be  liable,  whatever  was  the 
age  of  the  servant,  (q) 

But  if  one  has  an  idiot  brother,  who  is  bedridden  in  his  house, 
and  he  keeps  him  in  a  dark  room,  without  sufficient  warmth  or 
clothing,  this  is  not  an  assault  or  imprisonment,  as  it  is  an  omission 
without  a  duty*  which  will  not  create  an  indictable  offence,  (r) 
Where  parish  officers,  by  force  and  against  her  consent,  cut  off  the 
hair  of  a  young  woman  who  was  an  inmate  of  a  workhouse,  it  was 
held  an  assault,  (s) 

If  a  master  take  indecent  liberties  with  a  female  scholar  without 
her  consent,  he  is  liable  to  be  punished  for  an  assault ;  though  she 
did  not  resist  A  master  took  very  indecent  liberties  with  a  female 
scholar  of  the  age  of  thirteen,  by  putting  her  hand  into  his  breeches, 
pulling  up  her  petticoats,  and  putting  his  private  parts  to  hers:  she 
did  not  resist,  but  it  was  against  her  will.  The  jury  found  him 
guilty  of  an  assault  with  intent  to  commit  a  rape,  and  also  of  a 
common  assault;  and  the  Judges  thought  the  finding  as  to  the 
latter  clearly  right  (t)    And  making  a  female  patient  strip  naked, 


(0  See  the  precedents  for  assaults  of 
this  kind,  Cro.  Circ.  Comp.  82.  3  Chit. 
Crim.  L.  823,  824,  825.  2  Starfcie,  388, 
389. 

(m)  Scott  v.  Shepherd,  2  Blac.  Rep. 
892,  by  three  judges;  Blackstone,  J, 
contra,  3  Wils.  403,  S.  C. 

(*)  Short  v,  Lovejoy,  eor.  Lee,  C.  J., 
1752.     Bui.  Ni.  Pri.  16. 

(a)  Id.  ibid. 

(  v)  Reg.  e.  Button,  8  C.  &  P.  660, 
Arabia,  Serjt,  after  consulting  the  Re- 
corder. But  qu.  whether  this  he  correct, 
as  there  was  no  force  either  directly  or  in- 
directly used  by  the  defendant,  and  the  act 
which  caused  the  injury  was  the  act  of  the 


party  taking  the  coffee.  C.  S.  6. 

(q)  Rex  v.  Ridley,  cor.  Lawrence,  J., 
Salop  Lent  Ass.  1811.  2  Campb.  650, 653. 
The  counsel  for  the  prosecution  admitted 
that  they  could  not  prove  this  charge  in  the 
indictment  to  any  extent ;  and  the  defend. 
ant  was  accordingly  acquitted.  Thai  ne- 
gligence and  harsn  usage  may  be  a  means 
of  committing  murder,  see  ante,  489. 

(r)  Rex  o.  Smith,  2  C.  &  P.  449,  Bur- 
rough,  J. 

(*)  Forde  v.  Skinner,  4  C.  &  P.  239, 
Bayley,  J. 

(ORei  v.  Nichol,  Mich.  T.  1807.  MS. 
Rayley,  J.,  and  Russ.  &  Ry.  130. 
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under  pretence  that  the  defendant,  a  medical  practitioner,  cannot 
otherwise  judge  of  her  illness,  if  he  himself  takes  off  her  clothes,  is 
an  assault  A  girl  of  sixteen  was  taken  by  her  parents  to  the  de- 
fendant, a  German  quack,  on  account  of  fits  by  which  she  was 
afflicted ;  he  said  he  would  cure  her,  and  bid  her  come  again  the 
next  morning:  she  went  accordingly  the  next  morning  by  herself, 
and  he  told  her  she  must  strip  naked;  she  said  she  would  not  He 
said  she  must,  or  he  could  not  do  any  good.  She  began  to  untie 
her  dress,  and  he  stripped  off  all  her  clothes ;  she  did  nothing ;  he 
pulled  off  everything;  she  told  him  she  did  not  like  to  be  stripped 
in  that  manner.  When  she  was  naked,  he  rubbed  her  with  a  liquid. 
The  case  was  left  to  the  jury  to  consider  whether  the  defendant 
believed  that  stripping  toe  girl  would  assist  his  judgment,  or 
whether  he  did  not  strip  her  wantonly,  without  thinking  it  neces- 
sary ;  and  thev  were  told  that  the  making  her  strip  and  pulling  off 
her  clothes  might,  under  the  latter  circumstances,  justify  a  verdict 
for  an  assault  The  jury  found  the  defendant  guilty ;  and,  upon  a 
case  reserved,  it  was  held  that  the  conviction  was  right  (u) 

Where  a  prize  fight  takes  place,  and  a  number  of  persons  are  Persons  present 
assembled  to  witness  it,  if  they  have  gone  thither  for  tne  purpose  at*Prtte  *&"• 
of  seeing  the  combatants  strike  each  other,  and  were  present  when 
they  did  so,  they  are  all  in  point  of  law  guilty  of  an  assault;  and 
there  is  no  distinction  between  those  who  concur  in  the  act  and 
those  who  fight ;  (v)  and  it  is  not  at  all  material  which  party  struck 
the  first  blow,  for  if  several  are  in  concert,  encouraging  one  another 
and  co-operating,  they  are  all  equally  guilty,  though  one  only  com- 
mitted the  actual  assault  (w) 

Where  an  act  is  done  with  the  consent  of  a  party  it  is  not  an  Act  done  wlth 
assault ;  for  in  order  tip  support  a  charge  of  assault  such  an  assault  con8011 
must  be  proved  as  could  notbe  justified  if  an  action  were  brought 
for  it,  and  leave  and  license  pleaded;  attempting  therefore,  to 
have  connection  wiit  a  girl'  between  tne  ages  of  ten  and  twelve,  or 
under  twelve  years  of  age,  if  done  with  the  girl's  consent,  is  not  an 
assault  (x) 

But  if  resistance  be  prevented  by  jfryid  it  is  an  assault    If  a  man,  Fraud. 
therefore,  have  connection  with  a  married  woman,  under  pretence 
of  being  her  husband,  he  is  guilty  of  an  assault  (y). 

An  unlawful  imprisonment  is  also  an  assault;  for  it  is  a  wrong  An "**£lt 
done  to  the  person  of  a  man,  for  which,  besides  the  private  satisfec-  JJSwfuifJI? 
tion  given  to  the  individual  by  action,  the  law  also  demands  public  prisooment 
vengeance,  as  it  is  a  breach  of  the  King's  peace,  a  loss  which  the  state 
sustains  by  the  confinement  of  one  of  its  members,  and  an  infringe- 
ment of  the  good  order  of  society,  (*)    To  constitute  the  injury  of 
false  imprisonment,  there  must  be  an  unlawful  detention  of  the  per- 


(k)  Rex  ».  Rosinski,  East.  T.  1824. 
MS.  Bayley,  J.,  and  Ry.  &  Mood.  C.  C. 
19.  8.  C.   1  Lew.  11. 

(t>)  Rex  v.  Perkins,  4  C.  &  P.  537, 
Patteson,  J» 

(v)  Anonymous,  1  Lewin,  17,  per  Bay- 
ley,  J. 

(z)  Reg.  9.  Meredith,  8  C.  &  P.  580, 
Lord  Abinger,  C.  B.  Reg.  v.  Banks,  ibid. 
574,  Patteson,  J.  Reg.  v.  Martin,  9  G.  & 
P.  213.  2  Moo.  C.  G.  R.  123.  See  these 


cases,  ante,  p.  696. 

(y)  Reg.  v.  Williams,  8  C.  &  P.  286. 
Reg.  v.  Saunders,  ibid.  265.  See  these 
cases,  ante,  p.  678. 

(z)  1  Hawk.  P.  C.  c.  60,  s.  7.  4  Blac 
Com.  218.  And  see  precedents  of  in- 
dictments for  assaults  and  false  imprison- 
ment Cro.  Girc.  Comp.  79.  2  Stark. 
385,  386.  3  Chit  Grim.  L.  835.  et  seq. 
As  to  such  false  imprisonment  as  amounts 
to  kidnapping,  &c,  see  ante,  716,  et  «cg. 
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son.  With  respect  to  the  detention,  it  may  be  laid  down  that  every 
confinement  of  the  person,  whether  it  be  in  a  common  prison,  or  in  a 
private  house,  or  by  a  forcible  detaining  in  the  public  streets,  will  be 
sufficient  (a)    And  such  detention  will  be  unlawful  unless  there  be 


some  sufficient  authority  for  it,  arising  either  from  some  process  from 
the  courts  of  justice,  or  from  some  warrant  of  ITlegal  officer,  having 


necessity  of  the  thing,  either  by  common  law  or  by  act 
of  Parliament  (b)  And  the  detention  will  be  unlawful,  though  the 
warrrant  or  process,  upon  which  it  is  made  be  regular,  in  case  they 
are  executed,  at  an  unlawful  time,  as  on  a  Sunday ;  or  in  a  place 
privileged  from  arrests,  as  in  the  verge  of  the  King's  Court  (c) 
Especial  provision  is  made  concerning  the  arrest  of  foreign  ambas- 
sadors, or  other  foreign  public  ministers,  and  their  domestics,  or  do- 
mestic servants,  by  the  statute  7  Anne,  c.  1 2,  which  makes  any  pro- 
cess against  them,  or  their  goods  and  chattels,  altogether  void ;  and 
provides,  that  the  persons  prosecuting,  soliciting,  or  executing,  such 
process,  shall  be  deemed  violators  of  the  law  of  nations,  and  disturbers 
of  the  public  repose ;  and  shall  suffer  such  penalties  and  corporal 
punishment,  as  the  Lord  Chancellor,  and  the  two  Chief  Justices,  or 
any  two  of  them,  shall  think  fit  But  no  trader  within  the  descrip- 
tion of  the  bankrupt  laws,  who  shall  be  in  the  service  of  any  ambas- 
sador, or  public  minister,  is  to  be  privileged  or  protected  by  this  act; 
nor  is  any  one  to  be  punished  for  arresting  an  ambassadors  servant, 
unless  the  name  of  such  servant  be  registered  in  the  office  of  one 
of  the  principal  secretaries  of  state,  and  by  him  transmitted  to 
the  sheriffs  or  London  and  Middlesex,  or  their  undereherifls  or 
deputies,  (d) 
Ereryimpri-         jfc  hag  been  supposed  that  every  imprisonment  includes  a  bat- 

sonment  does  -  -  -  -■    *r  _      v  .  _  r 


noHncinde  a     ^f? :  W  ^ut  ^^  doctrine  was  denied  in  a  recent  case,  where  it 
battery.  said  by  the  Court  that  it  was  absurd  to  contend  that  every  imprison- 

ment included  a  battery.  (/) 


tbe  inquiry  fighting,  when  the  plaintiff  came  up  and  took  hold  of  the  defendant 
•morotto ^  kv  &*  collar,  in  order  to  separate  the  combatants,  upon  which  the 
assault  defendant  beat  the  plaintiff,  it  was  objected  to  the  counsel  for  die 

Elaintiff,  who  offered  to  enter  into  this  evidence,  that  it  ought  to 
ave  been  specially  stated  in  the  replication  to  the  plea  of  son  assault 
demesne  :  but  the  objection  was  overruled,  on  the  ground  that  the 
evidence  was  not  offered  bv  way  of  justification,  but  for  the  purpose 
of  shewing  that  therewas  not  any  assauTtTandlEat  it  was  the  quo 
animo  which  constituted  an  assault,  whlcn  was  matter  to  be  left  to 


(aj  2  Inst    589.      Com.     Big.    tit  act,  1  Blac.  Com.  264, 255>  256  ;  tad,  m 

"  Imprisonment:'  (G.)  3  Blac  Com.  127.  to  the  construction  of  H,  the  earn  collected 

(ft)  3  Blac.  Com.  127.  in  2  Evans's  CL  8tat  Part  IV.  CL  in., 

(e)  I(L  ibid.  29  Car.  %  c.  7.    And  see  No.  21. 

further   as    to    unlawful    imprisonments,  («)  BulL  N.  P.,  c.  4,  p.  22  ;  and  A* 

Com.    Dig.    tit    "  Imprisonment."  (H.)  opinion  was  adopted  by  Lord  Kenyan,  in 

Bac.  Ab.  th. «  TrupasT  (D.)3.  2  Selw.  Ozley  v.  Flower  and  another,  2  8etc 

N.  P.  tit  "  Imprisonment."  N.  P.  tit."  Imprisonment,"  I. 

(rf)  See  as  to  the  occasion  of  passing  this  (/)  Emmett «.  Lynn,  1  New  Bep.26& 
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the  jury,  (g)  So  to  lay  one's  hand  gently  on  another  whom  an 
officer  has  a  warrant  to  arrest,  and  to  tell  the  officer  that  this  is  the  man 
he  wants,  is  said  to  be  no  battery,  (A)  And  if  the  injury  committed 
were  accidental  and  undesigned,  it  will  not  amount  to  a  battery. 
Thus,  if  one  soldier  hurts  another  by  discharging  a  gun  in  exercise, 
it  will  not  be  a  battery.  (*)  And  it  is  no  battery  if,  by  a  sudden 
fright,  a  horse  runs  away  with  his  rider,  and  runs  against  a  man.  (j) 
So  where  upon  an  indictment  for  throwing  down  skins  into  a  man's 
yard,  being  a  public  way,  by  which  a  person's  eye  was  beaten  out,  it 
appeared  by  the  evidence,  that  the  wind  blew  the  skin  out  of  the 
way,  and  that  the  injury  was  caused  by  this  circumstance,  the  defend- 
ants were  acquitted,  (k)  It  seems  also  that  if  two,  by  consent,  play 
at  cudgels,  and  one  happen  to  hurt  the  other,  it  would  not  amount 
to  a  battery,  as  their  intent  was  lawful  and  commendable,  in  pro- 
moting courage  and  activity.  (I) 

If  one  of  two  persons,  who  are  fighting,  strike  at  the  other,  and  hit 
a  third  person  unintentionally,  this  is  a  battery,  and  cannot  be  jusU- 
neci  on  the  ground  that  it  was  accidental,  (m) 

In  some  cases  force  used  against  the  person  of  another  may  be 
justified,  and  will  not  amount  to  an  assault  and  battery,  Thus,  if 
an  officer  having  a  warrant  against  one  who  will  not  suffer  himself 
to  be  arrested,  beat  or  wound  him,  in  the  attempt  to  take  him ;  or 
if  a  parent,  in  a  reasonable  manner,  chastise  his  child ;  or  a  master 
his  servant,  being  actually  in  his  service  at  the  time ;  or  a  school- 
master his  scholar ;  or  a  gaoler  his  prisoner;  or  if  one  confine  a 
friend  who  is  mad,  and  bind  and  beat  him,  &&,  in  such  a  manner 
as  is  proper  in  such  circumstances;  or  if  a  man  force  a  sword 
from  one  who  offers  to  kill  another  therewith ;  or  if  a  man  gently 
lay  his  hands  upon  another,  and  thereby  stay  him  from  inciting  a 
dog  against  a  third  person;  no  assault  or  battery  will  be  com- 
mitted by  such  acts,  (n)    So  if  A.  beat  B.  (without  wounding  him, 


Cues  where 
the  force  used 
may  be  justi- 
fied, and  will 
not  amount  to 
an  assault. 


(ff)  Griffin  v.  Parsons,  Gloucester  Lent 
Ass.  1754.  Selw.  N.  P.  tit  "AteauUand 
Battery fn  26,  note  (1),  7  Edit. 

(A)  1  Hawk.  P.  C.  c.  62,  s.  2.  Bac. 
Ab.  tit  "  AseauU  and  Battery."  (B). 

(i)  Weaver  9.  Ward,  Hob.  134.  2  Roll. 
Ab.  548.  Bac,  Ab.  tit  "Assault  and  Bat- 
tery." (B).  But  if  the  act  were  done  without 
sufficient  caution,  the  soldier  would  be 
liable  to  an  action  at  the  suit  of  the  party 
injured ;  for  no  man  will  be  excused  from  a 
trespass,  unless  it  be  shewn  to  have  been 
caused  by  inevitable  necessity,  and  entirely 
without  his  fault,  Dickenson  v.  Watson, 
Sir  T.  Jones,  205.  Underwood  v.  Hewson, 
1  Sir.  595.  2  Blac  R.  896.  Selw.  N.  P. 
tit  M  Assamk  and  Batter/*  27. 

(j[)  Gibbons  v.  Pepper,  4  Hod.  405. 
But  if  the  horse's  running  against  the  man 
were  occasioned  by  a  third  person  whip- 
ping him,  such  third  person  would  be  the 
trespasser.  Bac.  Ab.  tit  "  Assault  and 
Battery."  (B.)  And,  upon  the  principles 
which  have  been  before  mentioned,  such  an 
act  in  a  third  person,  causing  death  to  any 
one,  may,  under  certain  circumstances, 
amount  to  felony.  Ante,  p.  636. 

(a)  Rex  v.  Gill  and  another,  1  Str. 
190. 


(J)  Bac  Ab.tit  «  Assault  and  Battery," 
(B.)  referring  to  Dalt  c.  22.  Bro.  Co- 
ron.  229.  But  in  the  notes  to  Bac.  Ab. 
ubi  tupra  the  case  of  Boulter  v.  Clarke, 
Abingdon  Ass.  ear.  Parker,' C.  B.  BuL 
N.  P.  16,  is  referred  to,  in  which  it  was 
ruled  that  it  was  no  defence  to  allege  that 
the  plaintiff  and  defendant  fought  toge- 
ther, by  consent,  the  fighting  itself  being 
unlawful ;  and  the  case  of  Matthew  v. 
Ollerton,  Comb.  218,  is  also  referred  to  as 
an  authority,  that  if  one  license  another  to 
beat  him,  such  license  is  no  defence,  because 
it  is  against  the  peace.  And  see  ante,  638, 
et  seq.  as  to  the  criminality  of  some  games 
or  sports. 

(m)  James  v.  Campbell,  5  C.  &  P.  372, 
Bosanquet,  J.  As  the  blow,  if  it  had 
struck  the  party  at  whom  it  was  aimed, 
would  have  been  a  battery,  so  it  was 
though  it  struck  another  person  ;  just  in 
the  same  way  as  if  a  blow  intended  for  A. 
hit  and  kill  By^  it  will  be  murder  oj;  man- 
slaughter,  according  as  it  wouloThaye  been 
murder  or  manslaughter,  if  the  blow  had 
hit  A.  lid  ltiH»d  hjm  f.  8.  G. 
ll%)  1  Hawk.  JVC.  c.  60,  s.  23;  Bac 
Ab.  tit  "  Assault  and  Battery*  {C). 
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or  throwing  at  him  a  dangerous  weapon,)  who  is  wrongfully  en- 
deavouring, with  violence,  to  dispossess  him  of  his  lands,  or  of  the 
goods,  either  of  himself  or  of  any  other  person,  which  have  been 
delivered  to  him  to  be  kept,  and  will  not  desist  upon  A.'s  laying 
his  hands  gently  upon  him,  and  disturbing  him ;  or  if  a  man  beat, 
wound,  or  maim,  one  who  is  making  an  assault  upon  his  own 
person,  or  that  of  his  wife,  parent,  child,  or  master;  or  if  a  man 
fight  with,  or  beat,  one  who  attempts  to  kill  any  stranger;  in 
these  cases  also  it  seems  that  the  party  may  justify  the  assault  and 
battery,  (o)  It  has  been  holden  that  a  master  may  not  justify  an 
assault  in  defence  of  his  servant,  because  he  might  have  an  action  for 
the  loss  of  his  service:  (p)  but  a  different  opinion  has  been  enter- 
tained on  this  point ;  (q)  and  in  a  modern  case  Lord  Mansfield  said, 
"  I  cannot  say  that  a  master  interposing,  when  his  servant  is  as- 
saulted, is  not  justifiable  under  the  circumstances  of  the  case ;  as 
well  as  a  servant  interposing  for  his  master;  it  rests  on  the  relation 
between  master  and  servant"  (r)  It  is  said,  that  a  servant  may  not 
justify  beating  another  in  defence  of  his  master's  son,  though  he  were 
commanded  to  do  so  by  the  master,  because  he  is  not  a  servant  to  the 
son ;  and  that  for  the  like  reason  a  tenant  may  not  beat  another  in 
defence  of  his  landlord.  («)  A  wife  may  justify  an  assault  in  defence 
of  her  husband,  (t) 
Son  asxivit  de-  There  is  no  doubt  that  son  assault  demesne  is  a  good  de- 
*—****  fence  to  an  indictment,  (u)    If,  therefore,  the  plaintiff  first  lifted 

up  his  staff,  and  offered  to  strike  the  defendant,  it  is  a  sufficient 
assault  to  justify  the  defendant  striking  the  plaintiff,  and  he  need  not 
Excess  of  vio-  gtay  till  the  plaintiff  has  actually  struck  him.  (v)    It  is  not,  however, 
nco"  every  trifling  assault  that  will  justify  a  grievous  and  immediate  may- 

hem, such  as  cutting  off  a  leg  or  hand,  or  biting  off  a  joint  of  a  man's 
finger,  unless  it  happened  accidentally,  without  any  cruel  or  malignant 
intention,  or  after  the  blood  was  heated  in  the  scuffle,  but  it  must 
appear  that  the  assault  was  in  some  degree  proportionable  to  the 
mayhem,  (w)  If  a  party  raise  up  a  hand  against  another,  within  a 
distance  capable  of  tne  latter  being  struck,  the  other  may  strike  in  his 
own  defence,  to  prevent  him,  but  he  must  not  use  a  greater  degree  of 
force  than  is  necessary,  (x)  For  if  the  violence  used  be  more  than 
was  necessary  to  repel  the  assault,  the  party  may  be  convicted  of  an 
assault  (y) 

It  has  been  holden  that  a  defendant  may  justify  even  a  mayhem, 
if  done  by  him  as  an  officer  in  the  army,  for  disobeying  orders ; 
and  that  he  may  give  in  evidence  the  sentence  of  a  council  at  war, 
upon  a  petition  against  him  by  the  plaintiff;  and  that  i£  by  the  sen- 
tence, the  petition  is  dismissed,  it  will  be  conclusive  evidence  in 
favour  of  the  defendant  (*) 
Office™  arrest-  In  cases  where  officers  have  authority  to  arrest  their  laying  hands 
mg>  &c  upon  persons  in  order  to  do  so  is  no  battery  in  law.     So  if  a  justice 

(o)  1  Hawk.  P.  C.  c  60,  s.  23,  and  the  («)  1  Hawk.  P.  C.  c  62,  s.  3. 

numerous  authorities  there  cited.  Baa  Ab.  (v)  Bull.  N.  P.  18. 

tit  "  Assault  and  Battery"  (C).  (te)  1  East,  P.  C.  c  7,  a.  9,  p.  402. 

( p)  Leward  r.  Baseley,  1  Ld.  Raym.  62.  (*)  Per  Parke,  B.    Anonymous,  2  Lew. 

1  SaJk.  407.  Bull.  N.P.I 8.  48. 

(?)  1  Hawk.  P.  (J.  c.  60,  a.  24.  (y)   Reg.  o.   Mabel,  9  C.  &  P.  474, 

(r)  Tickel  t>.  Read,  Loft.  215.  Parke,  B.  Rex  v.  Wballey,  7  C.  &  P.  245, 

<«)  1  Hawk.  P.  C.  c.  60,  g.  24.  Williams,  J.     See  potK  p.  756. 

(0  Leward  v.  Baseley,  1  Ld.   Raym.  .(*)  Lane  v.  Degberg,  11  Wa.  3,  pmr 

62.  Treby,  C.  J.    Boll.  N.  P.  19. 
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make  a  warrant  to  J.  S.  to  arrest  J.  D.,  pnd  J.  N.  cotnes  in  aid  of 
J.  S.,  and  gently  puts  his  hands  on  the  shoulders  of  J.  D.,  and  says 
this  is  the  man,  this  is  no  battery,  (a)  There  may  be  cases  in  which 
a  person  may  justify  laying  hands  upon  another  in  order  to  serve  him 
with  civil  process,  (aa) 

But  in  all  such  cases  the  force  used  must  be  only  so  great  as  is  ne-  Offlceramurt 
ceasary  fcr  the  purpose  of  effecting  the  object  in  view,  and  if  there  be  jj^jj^j  M 
an  excess  of  violence  the  officer  will  be  guilty  of  an  assault  If,  there-  ^necessary. 
fore,  a  constable  is  preventing  a  breach  of  the  peace,  and  any  person 
stands  in  the  way  with  intent  to  prevent  him  from  so  doing,  the  con- 
stable is  justified  m  taking  such  person  into  custody,  but  not  in  striking 
him.  (b)  So  where  one  of  the  Marshals  of  the  city  of  London,  whose 
duty  it  was  on  the  day  of  a  public  meeting  in  Guildhall,  to  see  that  a 
passage  was  kept  for  the  transit  of  the  carnages  of  the  members  of  the 
corporation  and  others,  directed  a  person  in  the  front  of  the  crowd  to 
stand  back,  and  on  being  told  by  him  that  he  could  not  for  those 
behind  him,  struck  him  immediately  on  the  face,  saying,  that  he 
would  make  him,  it  was  held  that  a  more  moderate  degree  of  pressure 
ought  to  have  been  exercised,  and  some  little  time  given  to  remove 
the  party  in  a  more  peaceable  way,  and  that  consequently  the  Mar- 
shal had  been  guilty  of  too  violent  an  exertion  of  his  authority,  (c) 

An  officer  is  entitled  to  the  possession  of  the  warrant  under  which 
he  acts,  and  if  he  deliver  it  to  the  party  against  whom  it  is  issued,  and 
he  refuse  to  re-deliver  it,  the  officer  may  use  so  much  force  as  is  ne- 
cessary to  get  possession  of  it  again.  An  officer  having  a  warrant  to 
search  for  an  illegal  still  in  the  defendant's  house,  the  defendant  asked 
to  see  the  warrant,  and  it  was  given  him,  and  he  then  refused  to  re- 
turn it,upon  which  the  officer  endeavoured  by  force  to  retake  it,  and  a 
scuffle  ensued,  it  was  held  that  the  officer  was  justified  in  using  so 
much  violence  as  was  necessary  to  retake  the  warrant,  and  no  more,  (d) 

Where  a  magistrate  is  making  a  preliminary  inquiry  for  the  pur-  Magistrates 
pose  of  ascertaining  whether  there  is  sufficient  ground  to  commit  a  and  coroners, 
party  for  trial,  no  person  has  a  right  to  be  present,  and  consequently 
the  magistrate  may  justify  laying  hands  upon  a  person,  who  refuses 
to  leave  the  room  where  the  inquiry  is  being  made,  in  order  to  turn 
him  out  (e)  So  where  a  coroner  is  holding  an  inquest,  which  is  a 
preliminary  investigation  only,  he  may  justify  turning  any  person 
out  of  the  room  where  the  inquest  is  held.  (/)  But  where  the  pro- 
ceedings before  magistrates  are  of  a  judicial  nature,  as  in  the  case  of 
summary  convictions,  all  persons  have  a  right  to  be  present,  and, 
therefore,  a  magistrate  cannot  justify  laying  hands  upon  a  person  to 
turn  him  out  of  the  room,  (a)  But  on  the  hearing  of  an  information, 
the  magistrates  have  the  discretionary  power  to  regulate  the  pro- 
ceedings of  their  own  Courts,  and  may  decide  who  shall  appear  as 
advocates,  and  whether,  when  the  parties  are  before  them,  they  will 
hear  any  one  but  them ;  if,  therefore,  an  attorney  insist  upon  acting 
as  an  attorney  in  such  a  case,  where  it  is  not  the  practice  of  the  ma- 

(a)  Wilson  v.  Dodd,2  Roll.  Ab.  546.  (rf)  Rex  ».  Milton,  Moo.  &  Mai.  J 07, 

(aa)  Harrison  v.  Hodgson,  10  B.  &  C.  Lord  Tenterden,  C.  J.  S.  C.     3  C.  & 

445.    8ee  2  Roll.  Abr.  546.  P.  3 1 . 

(&)  Levy  v.  Edwards,  1    C.  &  P.  40,  («)  Cox  v.  Coleridge,  1  B.  &  C.  37. 

BuTongh,  J.-  (/ )  Garnett  v.  Ferrand,  6  B. &  C.  6 II. 

(c)  Lnason  v.  Cope,  6  C.  &  P.  193.  Tin-  (y)  Daubney  v.  Cooper,  10  B.  &  C.  237. 
dal,C.  J. 
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Where  there 
is  a  trespass 
without  actual 
violence,  there 
must  be  a  re- 
quest to  de- 
part or  desist, 
before  force 
bused 


No  greater 
force  than  ne- 
cessary most 
be  used* 


Indictment. 


gistrates  to  permit  any  person  to  appear  as  an  advocate,  they  may 
justify  laying  hands  upon  him  to  turn  him  out  of  the  room.  (A) 

It  should  be  observed,  with  respect  to  an  assault  by  a  man  on 
a  party  endeavouring  to  dispossess  him  of  his  land,  that  where 
the  injury  is  a  mere  Preach  of  a  close,  in  contemplation  of  law,  the 
defendant  cannot  justify  a  battery  without  a  reouest  to  depart;  but 
it  is  otherwise  where  any  actual  violence  is  committed,  as  it  is 
lawful  in  such  case  to  oppose  force  to  force :  therefore,  if  a  person 
break  down  the  sate,  or  come  into  a  close  vi  et  armis,  the  owner 
need  not  request  him  to  be  gone,  but  may  lav  hands  on  him  imme- 
diately ;  for  it  is  but  returning  violence  with  violence,  ($)  If  a 
person  enters  another's  house  with  force  and  violence,  the  owner  of 
the  house  may  justify  turning  him  out  (using  no"more  force  than 
is  necessary),  without  a  previpug  request  to  depart :  but  if  the  person 
enters  quietly,  the  other  party  cannot  justify  turning  him  out  with- 
out a  previous  request  (j)  So^lf  one  come  forcibly  and  take  away 
another's  goods,  the  owner  may  oppose  him  at  once,  for  there  is 
no  time  to  make  a  request  (A)  but,  in  {general,  unless  there  be  I 
violence  in  the  trespass,  a  party  should  not,  either  in  defence  of  his 
person,  or  his  real  or  personal  property,  begin  by  striking  the  tres- 
passer, but  should  request  him  to  depart  on  desist;  and,  if  that  is 
refused,  should  gently  lay  his  hands  upon  him  in  the  first  instance, 
and  not  proceed  with  greater  force  than  is  made  necessary  by  resist- 
ance. (/)  Thus,  where  a  churchwarden  justified  taking  off  the  hat  I 
of  a  person  who  wore  it  in  church,  at  the  time  of  divine  service, 
the  plea  stated,  that  he  first  requested  the  plaintiff  to  be  uncovered, 
and  that  the  plaintiff  refused,  (m)  And  in  all  cases  where  the  force 
used  is  justified,  as  not  amounting  to  an  assault,  under  the  particular 
circumstances  of  the  case,  it  must  appear  that  it  was  not  greater 
than  was  reasonably  necessary  to  accomplish  the  lawful  purpose 
intended  to  be  effected.  (»)  Therefore,  though  an  offer  to  strike  the 
defendant,  first  made  by  the  prosecutor,  is  a  sufficient  assault  by 
him  to  justify  the  defendant  in  striking,  without  waiting  till  the 
prosecutor  had  actually  struck  him  first;  yet,  even  a  prior  assault 
will  not  justify  a  battery,  if  such  battery  be  extreme ;  and  it  will 
be  matter  of  evidence,  whether  the  retaliation  by  the  defendant 
were  excessive,  and  out  of  all  proportion  to  the  necessity  or  pro- 
vocation received,  (o) 

The  party  injured  may  proceed  against  the  defendant  by  action 
and  indictment  for  the  same  assault:  and  the  court  in  which  the 


(A)  Collier*,  Hicks,  2  B.  &  Ad.  663. 

(i)  Oreen  v.  Goddard,  2  Salk,  641.  In 
a  case  of  this  kind,  however,  it  should  seem 
that  the  violence  must  be  considerable, 
and  continuing,  in  order  to  justify  the  ap- 
plication of  force  by  the  owner,  without 
some  previous  request  to  depart ;  at  least, 
if  the  force  applied  be  more  than  would  be 
justified  under  a  molUter  manus  imposuit  : 
for  in  a  case  of  assault  and  battery,  where 
the  defendant  pleaded  son  assault  demesne, 
and  the  plaintiff  replied  that  he  was  pos- 
sessed of  a  certain  close,  and  that  the  de- 
fendant broke  the  gate  and  chased  his 
horses  in  the  close,  and  that  he,  for  the  de- 
fending his  nossession,  moUiter  intuitu*  fecit 
upon  the  defendant,  the  replication  was 


adjudged  to  be  bad : 

been  moBiter  manus  imposuit,  as  the  plaie- 

tiff  could  not  justify  an  assault  in  defence 

of  his  possession.   Lewerd  v.  Bascky,  1 

LordRaym.62. 

(j)  Tullay  v.  Reed.  1  C.  &  P.  6,  Park, 
J.  A.  J.  And  see  Meade's  case,  1  Lew. 
184,  ante,  p.  663.  Wild's  ease,  2  Law. 
214,  ante,  p.  664. 

(k)  Green  v.  Goddard,  2  Salk.  641. 

(0  Weaver  v.  Bush,  8  T.  R.  78.  I 
Selw.  N.  P.  tit.  "  Assauk  and  Battery" 
39,  40. 

(m)  Hawe  v.  Planner,  1  Seund.  13. 

(»)  I  East.  P-  C  c.  8,  s.  1,  p.  406. 

(o)  Bull.  N.  P.  18.  1  East,  P.  C.  c  8, 
s,  1,  p,  406,    See  ante,  p.  756. 
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action  is  brought  will  not  compel  him  to  make  his  election  to  pursue 
either  the  one  or  the  other;  for  the  fine  to  the  King,  upon  the 
criminal  prosecution,  and  the  damages  to  the  party  m  the  civil 
action,  are  perfectly  distinct  in  their  natures,  (p)  but  the  Court  of 
Queen's  Bench  have  refused  to  sentence  a  party  convicted  of  an  as- 
sault, while  an  action  was  pending  for  the  same  assault,  (pp) 

It  appears  to  have  been  formerly  holden  that  a  person  could  not  One  indict- 
be  prosecuted  upon  one  indictment  for  assaulting  two  persons,  each  JJJ^i^ 
assault  being  a  distinct  offence,  (q)    But  the  case  has  been  subse-  two  person* 

?uently  treated  as  one  which  was  not  well  considered:  and  the 
lourt  said,  "  Cannot  the  King  call  a  man  to  account  for  a  breach  of 
the  peace,  because  he  broke  two  heads  instead  of  one  V  (r) 

In  a  case  where  an  indictment  preferred  before  the  grand  jury  Indictment  of 
consisted  of  two  counts,  one  for  a  riot,  the  other  for  an  assault,  tw2SouJ[tJ|ot 
and  the  grand  jury  only  found  it  a  true  bill  as  to  the  count  for  an  ^a  the  other 
assault,  and  indorsed  ignoramus  on  the  count  for  a  riot,  a  motion  for  an  assault, 
was  made  on  the  part  of  the  prosecutor  to  quash  it,  on  the  ground  fo,in*  ty  *• 
that  the  grand  jury  should  have  found  the  whole  to  have  been  a  true  biffas  to 
true  bill,  or  have  rejected  the  indictment  altogether;  but  the  Court  the  assault, 
held,  that  as  there  were  two  distinct  counts,  the  finding  a  true  bill  VkdJ9^^' 
as  to  one  count  only,  and  rejecting  the  other,  left  the  indictment,  holden  good, 
as  to  the  count  which  the  jury  had  affirmed,  just  as  if  there  had 
originally  been  only  that  one  count  («) 

Whatever  is  a  legal  justification  or  excuse  for  an  assault  or  impri-  Plea, 
sonment,  such  as  son  assault  demesne*  the  arrest  of  a  felon,  &c.»  may, 
upon  an  indictment  be  given  in  evidence  under  the  gjeneral  issue,  (t) 

A  case  has  been  decided,  relating  to  the  course  of  proceeding,  Where  the  de- 
where  a  defendant  indicted  for  an  assault  has  entered  into  a  re-  ^^Si1"^ 
cognizance  to  appear,  enter,  and  try  his  traverse.     The  defendant  Entered  into  a 
was  in  the  first  instance  apprehended  for  an  assault,  carried  before  a  recognisance 
magistrate,  and  admitted  to  bail,  on  the  condition  of  his  appearing  xl^peuJtn 
at  the  ensuing  assizes,  to  answer  such  indictment  as  might  be  pre-  his  travene[ho 
ferred  against  him,  which  condition  he  performed  :  and  a  bill  of  cannot  be 
indictment  being  found  against  him  at  such  assizes,  he  was  ar>  ^A^Ms11 
raigned,  pleaded  "  Not  guilty,"  and  entered  into  a  recognizance  to  ^vere*  under 
appear,  enter ,  and  try  nis  traverse,  at  the  then  next  assizes.     On  the  gaol  deli, 
the  day  before  the  opening  of  the  commission  for  the  next  assizes,  ^^'^^Sa6 
he  surrendered  himself  to  prison  in  discharge  of  his  bail ;  and  to  h£  plea,  with- 
avoid  paying  for  the  issue  book,  the  entry  of  his  traverse,  and  all  out  entering 
other  court  fees,  he  endeavoured  to  be  tried  under  the  commission  ^^£2^ 
of  gaol  delivery ;  but  his  trial  under  this  commission  was  opposed  by  fa  came  in  to 
the  officers  of  the  Court,  on  the  ground  that,  by  omitting  to  enter  plead  he  had 
his  traverse,  he  had  not  performed  the  condition  of  his  recogni-  SI!"0^*!,! 
zance.     The  learned  Judge  entertaining  some  doubts  whether,  as  ^  the  same 
the   defendant   was   in   custody,  he  could  refuse  to  try  him,  di-  time  try  his 
rected  him  to  be  tried,  as  in  the  case  of  any  common  gaol  trar  ^{J^Jj? 
verse  :  but  in  order  to  settle  the  practice  in  future,  he  afterwards  done  so, 

(p)  Jones  v.  Clay,  1  Bos.  &  PuL  191.  2  Str.  870. 

1  Selw.  N.  P.  tit  "  Auavk  and  Battery,"  (r)  Per  Cur.  in  Rex  v.  Benfield  and 

27,  note  (2).     1  Hawk.  P.  C.  c.  62,  s.  4.  Saunders,  2  Burr.  984. 

Bae.  Abr.  tit. "  Ateault  and  Battery*  (D).  (0  Rex  v.  Fieldhouse,  Cowp.  325. 

(pp)  Rex  ©.  Mahon,  4  Ad.  &  E.  575,  (t)  1  Hawk.   P.  C.  c.  62,  s.  3.     Bac 

and  see  ear  parte,  ibid.,  note,  and  Reg.  v.  Abr.  tit.  "  Assault  and  Battery."   I  East, 

Owilt,  11  Ad.  &  E.  587.  P.  C.  c  8,  s.  1,  p.  406,  and  c  9,  s.  1, 

(*/ )  Rex  ©.  Clendon,  2  Lord  Raym.  1 572.  p.  428. 
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on  non* 
payment. 


Certificate  for 


submitted  the  matter  to  the  Judges  for  their  consideration.  They 
were  unanimously  of  opinion,  that  the  defendant  ought  not  to 
have  been  tried,  as  he  had  not  performed  the  condition  of  the  re* 
cognizance.  But  they  all  thought  that  he  might  have  come  in 
and  moved  to  withdraw  his  plea  of  "  Not  guilty,  and  have  pleaded 
"  Guilty,"  without  entering  his  traverse,  either  on  agreement  with 
the  prosecutor,  or  on  giving  him  proper  notice  of  his  intention 
so  to  do.  And  they  likewise  agreed,  that  if  before  he  had  come 
in  to  plead  he  had  given  the  prosecutor  ten  day's  nonce  that  he 
would  at  the  same  time  try  his  traverse,  he  might  have  done  so.  («) 
As  every  battery  includes  an  assault,  (v)  it  follows,  that  on  an  in- 
dictment of  assault  and  battery,  in  which  the  assault  is  ill  laid,  if  the 
defendant  be  found  guilty  of  the  battery  it  is  sufficient  (w) 

This  offence  is  punishable  as  a  misdemeanor  ;  and  the  punishment 
usually  inflicted  is  fine,  imprisonment,  and  the  finding  of  sureties  to 
keep  the  peace,  (x)  But  as  the  offence,  though  undoubtedly  in 
some  degree  concerning  the  public,  principally  and  more  immedi- 
ately affects  an  individual,  the  defendant  is  frequently  permitted  by 
the  Court  to  speak  with  the  prosecutor,  after  conviction  and  before 
any  judgment  is  pronounced;  and  if  the  prosecutor  declares  himself 
satisfied,  a  trivial  punishment,  generally  a  fine  of  a  shilling,  is 
inflicted,  (y) 

By  the  9  Geo.  4,  c.  31,  s.  27,  it  is  enacted,  "  That  where  any  per- 
son shall  unlawfully  assault  or  beat  any  other;  person,  it  shall  be 
lawful  for  two  justices  of  the  peace,  upon  complaint  of  the  party 
aggrieved,  to  hear  and  determine  such  offence,  and  the  offender, 
upon  conviction  thereof  before  them,  shall  forfeit  and  pay  such 
fine  as  shall  appear  to  them  to  be  meet,  not  exceeding,  together  with 
costs,  (if  ordered,)  the  sum  of  five  pounds,  which  fine  shall  be  paid  to 
some  one  of  the  overseers  of  the  poor,  or  to  some  other  officer  of 
the  parish,  township,  or  place  in  which  the  offence  shall  have  been 
committed,  to  be  by  such  overseer  or  officer  paid  over  to  the  use  of 
the  general  rate  of  the  county,  riding,  or  division,  in  which  such  pa- 
rish, township,  or  place  shall  be  situate,  whether  the  same  shall  or 
shall  not  contribute  to  such  general  rate :  and  the  evidence  of  any 
inhabitant  of  the  county,  riding,  or  division,  shall  be  admitted  in 
proof  of  the  offence,  notwithstanding  such  application  of  the  fine 
incurred  thereby :  and  if  such  fine  as  shall  be  awarded  by  the  said 
justices,  together  with  the  costs,  (if  ordered,)  shall  not  be  paid,  either 
immediately  after  the  conviction,  or  within  such  period  as  the  said 
justices  shall,  at  the  time  of  the  conviction  appoint,  it  shall  be 
lawful  for  them  to  commit  the  offender  to  the  common  gaol  or  house 
of  correction,  there  to  be  imprisoned  for  any  term  not  exceeding  two 
calendar  months,  unless  such  fine  and  costs  be  sooner  paid  :  but  if 
the  justices,  upon  the  hearing  of  any  such  case  of  assault  or  bat- 
tery, shall  deem  the  offence  not  to  be  proved,  or  shall  find  the 
assault  or  battery  to  have  been  justified,  or  so  trifling  as  not  to  merit 
any  punishment,  and  shall  accordingly  dismiss  the  complaint,  they 
shall  forthwith  (a)  make  out  a  certificate  under  their  hands,  stating 


(«)  Rex  v.  Fry,  ear,  Nares,  J.,  South- 
ampton Ass.,  and  considered  of  by  the 
Judges,  HiL  T.  1776,  1  Leach,  111.  See 
Reg.  v.  Featherstonehaugh,  8  C-  &  P.  109. 

(»)  Ante,  p.  751. 

(«)  1  Hawk.  P.  C,  c.  62,  s.  1. 


(*)  4  Blac  Com.  217.  1  East  P.  C. 
c  8,  s.  1,  p,  406;  and  c  9,  s.  1,  p.  42a 

(y)  Ante,  p.  132. 

(a)  It  has  been  held  that  this  word 
makes  it  necessary  that  the  certificate 
should  be  given  before  the  Justices  scpsw 
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the  feet  of  such  dismissal,  (b)  and  shall  deliver  such  certificate  to  dismissal  of  the 
the  party  against  whom  the  complaint  was  preferred."  complaint. 

By  sec.  28,   "  If  any  person  against  whom  any  such  complaint  Certificate  or 
shall  have  been  preferred  for  any  common  assault  or  battery,  shall  5^nvictiollJJ 
have  obtained  such  certificate  as  aforesaid,  or,  having  been  con-  vnevedmn!* 
victed,  shall  have  paid  the  whole  amount  adjudged  to  be  paid  under 
such  conviction,  or  shall  have  suffered  the  imprisonment  awarded 
for  the  non-payment  thereof,  in  every  such  case  he  shall  be  re- 
leased from  all  further  or  other  proceedings,  civil  or  criminal,  for  the 


same  cause." 


By  sec.  29,  "  In  case  the  justices  shall  find  (c)  the  assault  or  bat-  These  provi- 
tery  complained  of  to  have  been  accompanied  by  any  attempt  to  sionsnotto 
commit  felony,  or  shall  be  of  opinion  tnat  the  same  is,  from  any  appJyJ^  "*" 
other  circumstance,  a  fit  subject  for  a  prosecution  by  indictment,  grav 
they  shall  abstain  from  any  adjudication  thereupon,  and  shall  deal 
with  the  case  in  all  respects  m  the  same  manner  as  they  would 
have  done  before  the  passing  of  this  act,  provided  also,  that  nothing 
herein  contained  shall  authorize  any  justices  of  the  peace  to  hear 
and  determine  any  case  of  assault  or  battery  in  which  any  question 
shall  arise,  as  to  the  tide  to  any  lands,  tenements,  or  hereditaments, 
or  any  interest  therein  or  accruing  therefrom,  or  as  to  any  bankruptcy 
or  insolvency,  or  any  execution  under  the  process  of  any  Court  of 
justice." 


SECT.  IL 

Of  Aggravated  Assaults. 

Attempts  to  murder,  or  to  do  some  great  bodily  harm,  (a)  and 
assaults  with  intent  to  ravish,  (b)  or  to  commit  an  unnatural 
crime,  (c)  have  been  already  noticed.  Also  assaults  occurring  in 
the  obstruction  of  officers  executing  process,  (d)  in  effecting  a 
rescue  (e)  in  the  obstruction  of  revenue  officers,  (/)  and  in  the  hin- 
dering the  exportation  or  circulation  of  corn,  (  g )  have  been 
mentioned  in  the  course  of  the  Work.  The  aggravated  assaults 
which  remain  to  be  noticed  in  this  place,  are  principally  such  as 
have  been  made  the  subject  of  particular  legislative  provision  ;  and 
the  peculiar  aggravation  appears  to  arise,  either  from  the  place  in 
which,  or  the  person  upon  whom,  the  assault  is  committed,  or  else 
from  the  great  criminality  of  the  purpose  or  object  intended  to  be 
effected. 

The  5  and  6  Edw.  6,  c  4,  relates  to  disturbances  in  churches  and  6  &  6  Edw. 
churchyards  ;  and  the  second  section  enacts,  "  that  if  any  person  c*  4«  ■•  2* 

rate.  Reg.  t>.  Robinson,  Q.  B. ,  M.  T.  1 840.  dence,  find  that  it  was  only  a  common  assault. 

But  in  Thompson  v.  Gibson,  8  M.  &  W.  28 1 ,  and  convict  for  that  offence.     Anonymous, 

this  decision  was  doubted,  and  it  seems  to  1  B.  &  Ad.  382.  S.  C.  as  Rex  v.  Virgil, 

deserve  further  consideration.  C.  S.  G.  1  Lew.  16,  note. 

(6)  The  certificate  must  state  on  which  (a)  Ante,  chap.  ix. 

of  the  three  grounds  the  complaint  was  (bi  Ante,  p.  692. 

dismissed.     Skuse  e.  Davis,  10  A.    &  E.  (c)  Ante,?.  700. 

635  ;  and  must  be  specially  pleaded  in  an  \d)  Ante,  p.  408,  et  etq. 

action,  Harding  v.  King.  6  C.  &  P.  427.  (e)  Ante,  p.  291,  433,  et  $eq. 

(c)  It  seems  that  although  the  charge  (f)  Ante,p.\\\,et  teq, 

may  be  of  an  assault  with  intent  to  commit  {g)  Ante,  p.  121,  et  seq. 
a  felony,  the  magistrates  may,  upon  the  evi. 


762 

Smiting',  or 
laying  violent 
hands  in  a 
church  or 
churchyard. 


Of  Aggravated  Assaults, 


[hook  hi. 


Striking  in  the 
King's  palaces. 


Drawing  a 
weapon,  or 
striking  in  the 
King's  courts 
of  justice. 


Lord  Tbanet's 
case.    Noli 
prosequi  en- 
tered by  the 


or  persona  shall  smite,  or  lay  violent  hands  upon  any  other,  either 
in  any  church  or  churchyard,"  every  person  so  offending  shall  be 
deemed  excommunicate.  (  g) 

Some  points  upon  the  construction  of  this  statute  have  been  men- 
tioned in  a  former  part  of  this  Work;  where  it  was  stated,  that 
cathedral  churches  and  churchyards  are  within  it ;  that  it  will  be 
no  excuse  for  a  person  who  strikes  another  in  a  church,  &a,  to  show 
that  the  other  assaulted  him ;  and  that  the  churchwardens,  and  per- 
haps private  persons,  who  whip  boys  for  playing  in  the  church,  or 
pull  off  the  hats  of  those  who  obstinately  refuse  to  take  them  off 
themselves,  or  gently  lay  their  hands  upon  those  who  disturb  the  per- 
formance of  any  part  of  divine  service,  and  turn  them  out  of  the 
church,  are  not  within  the  meaning  of  the  statute,  (A) 

Contempts  against  the  Kinds  palaces  have  always  been  looked 
upon  as  high  misprisions  :  and,  by  the  ancient  law  oefore  the  con- 
quest, fighting  in  the  King's  palaces,  or  before  the  King's  judges, 
was  punished  with  death,  (t)  The  33  Hen.  8,  c.  12,  provided  severe 
punishment  for  all  malicious  strikings  by  which  blood  was  shed 
within  any  of  the  King's  palaces  or  houses,  or  any  other  house,  at 
such  time  as  the  royal  person  happened  to  be  there  abiding ;  but 
these  provisions  were  repealed  by  the  9  Geo.  4,  c.  31,  s.  1. 

Striking  in  the  Kings  superior  courts  of  justice  in  Westminster- 
hall,  or  in  any  other  place,  while  the  Courts  are  sitting,  whether  the 
Court  of  Chancery,  Exchequer,  King's  Bench,  or  Common  Pleas, 
or  before  justices  of  assize,  or  Oyer  and  Terminer,  is  made  still 
more  penal  than  even  in  the  King's  palace ;  perhaps  for  the  reason 
that,  those  Courts  being  anciently  held  in  the  King's  palace,  and 
before  the  King  himself,  striking  there  included  the  former  contempt 
against  the  King's  palace,  and  something  more,  namely,  the  dis- 
turbance of  public  justice.  (J)  So  that,  though  striking  in  the 
King's  palace  was  not  punished  with  the  loss  of  the  offender's  hand, 
unless  some  blood  were  drawn,  nor  even  then  with  the  loss  of  lands 
and  goods,  the  drawing  of  a  weapon  only  upon  a  judge  or  justice  in 
such  Courts,  though  the  party  strike  not,  is  a  great  misprision,  pu- 
nishable by  the  loss  of  the  right  hand,  perpetual  imprisonment,  and 
forfeiture  of  the  party's  lands  during  life,  and  of  his  goods  and 
chattels,  (k)  And  a  party  is  liable  to  a  similar  punishment,  if,  in 
the  same  Courts,  and  within  their  view,  he  strike  a  juror  or  any  other 
person,  either  with  a  weapon,  or  with  hand,  shoulder,  elbow,  or  foot: 
but  he  is  not  liable  to  such  punishment  if  he  make  an  assault  only, 
and  do  not  strike.  (/)  And  one  who  is  guilty  of  this  offence  cannot 
excuse  himself  by  showing  that  the  person  so  struck  by  him  gave 
the  first  offence,  (m) 

In  a  case  of  modern  occurrence,  the  three  first  counts  of  the  in- 
formation set  forth  a  special  commission  for  the  trial  of  Arthur 
O'Connor  and  others  for  high  treason :  and  that,  pending  the  ses- 


(g)  The  9  Geo.  4,  c.  31,  repealed  so 
much  of  this  act  as  related  "  to  the  punish- 
ment of  persons  convicted  of  striking  with 
any  weapon,  or  drawing  any  weapon  with 
intent  to  strike  as  therein  mentioned."  So 
that  sec.  2  seems  not  to  he  repealed. 
C.  S.  G. 

(A)  Ante,  299. 

(•)  4  Blac  Com.  124. 


0)  3  Inst.  14a    4  Blac  Com.  126. 

(A)  Staundf.  38.  3  Inst  140,  141.  1 
Hawk.  P.  C.  c.  21,  s.  3.  4  Blac  Com. 
125.    1  East  P.  C.  c.  8,  s.  3,  p.  406. 

(0  Staundf.  38.  3  Inst.  140,  141.  1 
Hawk.  P.  C.  c.  21,  s.  3.  4  Black.  Com. 
125.     1  East.  P.  C.  c  8,  s.  3,  p.  408. 

(m)  1  Hawk.  P.  C.  c.  21,  s.  4. 
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sions,  after  the  acquittal  of  O'Connor,  and  before  any  order  or  Attomey- 
direction  had  been  made  by  the  Court  for  his  discharge,  the  de-  General  as  to 
fendants,  in  open  court,  &c,  made   a   great  riot,  and  riotously  JJ^JJ&2on. 
attempted  to  rescue  him  out  of  the  custody  of  the  sheriff,  to  whose  &c 
custody  he  had  been  assigned  by  the  justices  and  commissioners  ; 
and,  the  better  to  effect  such  rescue  and  escape,  did,  at  the  said  ses- 
sions, in  open  court,  and  in  the  presence  of  the  said  justices  and 
commissioners,  riotously,  &c,  make  an  assault  on  one  J.  R.,  and  did 
then  and  there,  beat,  bruise,  wound,  and  ill-treat  the  said  J.  R.,  and 
thereby  impede  and  obstruct  the  said  justices,  &c     There  were  two 
other  counts  in  the  information  ;  the  one  for  riotously  interrupting 
and  obstructing  the  justices  in  the  holding  of  the  session,  and  the 
other  for  a  common  riot  (n)    Two  of  the  defendants  having  been 
found  guilty  generally,  considerable  doubt  was  intimated  by  Lord 
Kenyon,  whetner  the  Court  were  not  bound  to  pass  the  judgment 
of  amputation,  &c,  for  the  offence,  as  laid  in  the  three  first  counts : 
and  tne  matter  stood  over  for  consideration.     But  before  the  de- 
fendants were  again  brought  up  to  receive  judgment,  the  Attorney* 
General  said,  that  he  had  received  the  royal  command  and  warrant 
under  the  sign  manual,  whereby  he  was  authorized  to  enter  a  noli 

Cosequi,  as  to  those  parts  of  the  information  on  which  any  doubt 
d  arisen,  or  might  arise,  whether  the  judgment  thereon  were  dis- 
cretionary in  the  Court,  and  pray  judgment  only  on  such  charges  as 
left  the  judgment  in  their  discretion  :  and,  accordingly,  a  noli  pro- 
sequi was  entered  on  the  three  first  counts  ;  and  on  the  others  the 
Court  gave  judgment  against  the  defendants,  of  fine,  imprisonment, 
and  sureties,  (o) 

A  person  who  rescues  a  prisoner  from  any  of  the  Courts  which  Rescuing  a 
have  oeen   mentioned,  without  striking  a  blow,  is  punished  with  p™p">«rfrom 
perpetual  imprisonment,  and  forfeiture  of  goods,  and  of  the  pro-  wuho^ItUlrt, 
fits  of  lands  during  life  ;  for  this  offence  is,  in  its  nature,  similar  striking. 
to  the  other  ;  but  as  it  differs  in  this,  that  no  blow  is  actually  given, 
the  amputation  of  the  hand  is  excused,  (p)  And  for  the  like  reason, 
an  affray  or  riot  near  the  said  Courts,  but  out  of  their  actual  view,  is 
punishable  by  fine  and  imprisonment  during  pleasure,  but  not  with 
the  loss  of  the  hand,  (q) 

Though  an  assault  in  any  of  the  King's  inferior  courts  of  jus-  Inferior 
tice  would  not  subject  the  offender  to  lose  his  hand :  (r)  yet,  upon  courtg- 
an  indictment  for  such  an  assault,  the  circumstances  under  which 
it  was  committed  would,  doubtless,  be  considered  as  matter  of  great 
aggravation.     And  any  affray  or  contemptuous  behaviour  in  those 
courts,  is  punishable  with  a  fine,  by  the  judges  there  sitting.  («) 


(a)  See  the  precedent  of  this  informa- 
tion, 2  Chit.  Cnm.  L.  206,  et  $eq. 

(o)  Rex  0.  Lord  Thanet  and  others, 
B.  R.  Trin.  39  Geo.  3.  1  East,  P.  C. 
c.  8,  8.  3,  p.  408,  409,  410.  In  Rex  v. 
Davis,  Dy.  188  a.  188  6.,  and  the  notes 
thereto,  are  various  instances  of  the  judg- 
ment having  been  executed  to  the  full 
extent.  One  of  them  is  remarkable  for 
the  speedy  justice  which  appears  to  have 
been  administered.  '*  Richardson,  Chief 
Justice  of  C.  B.,  at  the  assizes  at  Salisbury, 
in  the  summer  of  1631,  was  assaulted  by  a 
prisoner  condemned  there  for  felony,  who 
after  his  condemnation  threw  a  brickbat  at 


the  said  judge,  which  narrowly  missed; 
and  for  this  an  indictment  was  immediately 
drawn  by  Nov  against  the  prisoner,  and 
his  right  hand  cut  off  and  fixed  to  the 

Sibbet,  upon  which  he  was  himself  imme- 
iately  hanged  in  the  presence  of  the 
Court." 

(  p)  1  Hawk.  P.  C.  c  21,  s.  5.  4  Blac 
Com.  125. 

(?)  1  Hawk.  P.  C.c  21,  s.  6.  4  Blac. 
Com.  125.     A*U,29\. 

(r)  3  Inst  141.  1  Hawk.  P.  C.  c  21, 
s.  10. 

(s)  4  Blac  Com.  126.  1  Hawk.  P.  C. 
c.  21,  s,  10. 
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Indictment.  It  is  said  that,  in  order  to  warrant  the  higher  judgment,  the 

offence  must  be  charged  to  have  been  committed  in  the  presence  of 
the  King,  or  of  the  Justices,  (t)     And  it  seems  also  that  in  order  to 
warrant  such  judgment,  the  indictment  ought  expressly  to  charge  a 
6troke  ;  though  it  does  not  appear  whether  any  technical  word  be 
necessary  to  be  used  for  that  purpose,  (u) 

HI  Vict  c.  87.  Amongst  the  principal  of  those  assaults,  the  aggravated  nature  of 
ktenfto  com-  wh*ch  niay  be  said  to  arise  from  the  great  criminality  of  the  object 
(  ^/*  mit  a  robbery,  intended  to  be  effected,  is  an  assault  upon  a  person  with  a  felonious 
<*?*£•  and  demanding  intent  to  commit  a  robbery 9  and  nearly  allied  to  this,  is  a  demand  of 
nmces 'or  ^orcT  property  effected  by  menaces  or  force,  and  with  the  intent  of  stealing 
with  intent  to'  such  property.  These  offences  were  made  felonies  by  the  4  Geo.  4, 
steal.  a  54,  s.  5,  which  repealed  the  7  Geo.  2,  c.  21,  an  act  tor  the  more  ef- 

fectualpunishment  of  assaults  with  intent  to  commit  a  robbery,  but 
the  4  Geo.  4,  c.  54,  was  repealed  by  the  7  &  8  Geo.  4,  c.  27,  and 
the  7  &  8  Geo.  4,  c.  29,  s.  6,  which  introduced  provisions  for  this 
offence,  was  also  repealed  by  the  1  Vict  c_87,  s.  1,  which  contains 
the  following  new  enactmenTOn=?nTs^u^e^!^f*s^ 
a^u.  ksa.  /L  d/f~*±      By  sec.  3,  "whosoever  shall.* beiny  armea  with  any  offensive    *'* 
tz»j.  '±a/a~/±  *a.-^     weapon  or  instrument  rob  ox  assault  with  intent  to  rob,  any  person/'' 
i/7?*/ ':  L—  J£  /****-  orShall,  together  with  one  or  more  person  or  persons,  rob  or  assault   c*t 
^  )^j^  frM  with  intent  to  rob  any  person,  or  "snail  rob  any  person,  and  at  the   cj, 

time  of  or  immediately  before  qj  immediately  after  such  robbery 
shall  beat,  strike  or  use  any  other  personal  violence  to  any  person,* 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 
the  term  of  his  or  her  natural  life,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years." 
ju-  ok  ft  *f  i*t,U*j  fi .    By  sec  6, t€  whosoever  shall  assault  any  person,  with  intent  to  rob. 
UJLj^tL*  ju&J*~  &  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  (save  ana 
*t  jL,  0*+.  u&airir  /^xcept  in  the  cases  where  a  greater  punishment  is  provided  by  this 
*£•  a-  c**/^U  sLn*  act),  be  liable  to  be  imprisoned  for  any  term  not  exceeding  three 
t  iLt*+£  &■  A^-jwvyears." 

'^u.  *u  JtL  i**,u**-  By  sec.  7, "  whosoever  shall,  with  menaces  or  by  force,  demand  any. 
£  Jh^zC-  ^-A**" ''  property  of  any  person,  with  intent  to  steal  the  same,  shall  be  guilty 
!**f^  A*L,  sL  yfc**  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be  impn- 
&*1  ~-  «/«■»- .4  -*    soned  for  any  term  not  exceeding  three  years." 

By  sec.  9,  "  in  the  case  of  every  felony  punishable  under  this  act, 
every  principal  in  the  second  degree,  and  every  accessary  before 
the  {act,  shall  be  punishable  with  death  or  otherwise,  in  the  same 
manner  as  the  principal  in  the  first  degree  is  by  this  act  punishable; 
and  every  accessary  after  the  feet  to  any  felony  punishable  under 
this  act  (except  only  a  receiver  of  stolen  property)  shall,  on  con- 
viction, be  liable  to  be  imprisoned  for  any  term  not  exceeding 
two  years.* 

By.  sec.  10,  "  where  any  person  shall  be  convicted  of  any  offence 
punishable  under  this  act,  for  which  imprisonment  may  be  awarded, 


"/j 


1  Ha 


0  1  East.  P.  C.  e    8,  s,  3,  p.  410.  and  of  the  9  Geo.    4,  c    65,  relating 
"  wk.  P.  C.  c.  21,  s.  3.  to  Ireland,  as  relates  to  robbery,  assault 
(«)  1  East,  P.  C.  c.  8,  s.  3,  p.  408,  re-  with  intent  to  commit  robbery,  and  de- 
ferring to  1  Sid.  211.  manding  property  with  menaces  or  by  force. 
(©)  The  provisions  of  this  act  extend  to  See  pott,  the  Chapter  em  Robbery,  for  the 
Ireland,  but  not  to  Scotland.    Sec  1  re-  other  sections  of  this  statute.  C.  8.  G. 
peals  so  much  of  the  7  &  8  Geo.  4,  c.  29, 
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it  shall  be  lawful  for  the  Court  to  sentence  the  offender  to  be  im- 
prisoned, or  to  be  imprisoned  and  kept  to  hard  labour,  in  the  com- 
mon gaol  or  house  of  correction,  and  also  to  direct  that  the  offender 
shall  be  kept  in  solitary  confinement  for  any  portion  or  portions  of 
such  imprisonment,  or  of  such  imprisonment  with  hard  labour,  not 
exceeding  one  month  at  anyone  time,  and  not  exceeding  three  months 
in  any  one  year,  as  to  the  Court  in  its  discretion  shall  seem  meet." 

By  sec  13,  offences  committed  within  the  admiralty  jurisdiction, 
may  be  tried  in  the  same  manner  as  any  other  felony  committed 
within  that  jurisdiction. 

Some  of  the  cases  upon  the  former  acts  may  be  here  properly  The  assault 
introduced.     Upon  the  repealed  act  7  Geo.  2,  c.  21,  it  was  decided,  *"*  ha™ 
that  the  assault  therein  described  must  be  made  upon  the  person  up0ntheper- 
intenaed  to  be  robbed.     The  prisoner  was  indicted  for  assaulting  son  intended 
one  John  l»we  with  an  offensive  weapon,  with  intent  to  rob  him.  to  ***  ™M*d, 
Mr.   Lowe's  evidence  was,  that  between  ten  and  eleven  o'clock  ^Qeo.  % 
at  night  he  was  travelling  along  the  road  in  a  post-chaise,  when  the  c  21. 
chaise  suddenly  stopped,  and  he  saw  a  man  with  his  arm  extended 
towards  the  post-boy,  and  he  heard  him  swear  many  bitter  oaths 
with  great  violence,  but  did  not  hear  him  make  any  demand  of 
money ;  and  the  post-boy  swore,  that  the  prisoner  followed  the 
chaise  for  some  time,  and  at  last  presented  a  pistol  at  him,  and  bid 
him  stop,  using  at  the  same  time  many  violent  oaths ;  that  he  imme- 
diately stopped  the  chaise,  and  the  prisoner  turned  towards  it,  but 
perceived  that  he  was  pursued,  and  immediately  rode  away  without 
saying  or  doing  anything  to  Mr.  Lowe,  who  was  in  the  chaise. 
The  Court  held,  that  this  evidence  did  not  support  the  indictment, 
which  charged  an  intent  to  rob  Mr.  Lowe,  the  gentleman  in  the 
chaise.    Another  indictment  was  then  preferred  against  the  prisoner, 
laying  the  assault  with  intent  to  rob  the  post-boy :  but  the  same 
evidence  being  again  given  on  the  second  trial,  the  Court  held  that 
it  would  not  maintain  the  indictment ;  that  it  was  clear  that  the 
prisoner  did  not  mean  to  rob  the  post-boy,  for  when  he  presented 
the  pistol  to  him,  and  bid  him  stop,  he  made  no  demand  upon  him, 
but  went  towards  the  person  in  the  chaise,  (to) 

A  case  is  reported,  which  would  rather  lead  to  the  conclusion,  Bat  no  actual 
that  it  was  at  one  time  considered  to  be  necessary  in  support  of  demand  of 
the  offence  in  the  repealed  act  7  Geo.  2,  of  an  assault  with  an  money» &c- » 
offensive  weapon  with  intent  to  rob,  to  shew  such  intention  to  rob,  thecharge of 
by  proving  an  actual  demand  of  money,  &c.  to  have  been  made  by  assault  with 
the  prisoner.     The  indictment  was  for  assaulting  the  prosecutor  mtent  to  rob# 
with  a  pistol,  with  intent  to  rob  him  ;  and,  by  the  evidence  it  ap- 
peared that  the  prosecutor,  a  coachman,  was  driving  his  coach  along 
the  road,  and  that  the  prisoner  presented  a  pistol  at  him  while  he 
sat  on  his  box,  and  called  out  to  nim  to  stop ;  but  did  not  expressly 
make  any  demand  of  money.     And  upon  this  it  is  said,  that  the 
Court  held  that  the  case  was  not  within  the  meaning  of  that  act ; 
that  a  demand  of  money  or  other  property  must  be  made  to  con- 

(w)  Thomas's  case,  O.   B.    1784.     1  and  the  expression  mch  person  relied  upon 

Leach,  330.     I  East,  P.  C.  c.  8,  s.  11,  in  support  of  the  same  construction.     The 

p.  4)8,  where  it  is  observed,  that  perhaps  1  Vict.  c.  87,  ante,  p.  764,  does  not  con 

this  may  be  agreeable  to  the  strict  con-  tain  the  words,    "  such  person."      This 

struction  of  the  statute*  which    has   the  decision,  therefore,  seems  not  applicable  to 

word  of  reference  tuck.    And  in  1  Hawk.  that  act     C.  S.  G. 
P.  C.  c.  55,  s.  4.     Thomas's  case  is  cited, 
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Btitute  the  offence ;  and  that  though  a  defaand  may  be  made  bj 
action  as  well  as  speech,  as  b j  a  deaf  and  dumb  man  stopping  a 
carriage,  and  putting  his  hat  into  it  with  one  hand,  and  holding  at 
the  same  time  a  pistol  offensively  with  the  other,  yet  the  action 
must  be  plain,  ana  unequivocally  import  a  demand ;  and  that  in  the 
case  then  under  consideration,  no  motion  or  offer  to  demand  the 
prosecutor's  property  was  made,  (x)    But  this  case  was  doubted ;  (y) 
and  it  was  observed  upon  it,  that  the  words  of  the  7  Geo.  2,  a  21, 
were  in  the  disjunctive ;  and  that  upon  proof  of  the  prisoner  having 
assaulted  the  prosecutor  with  a  felonious  intent  to  rob  him  (which 
was  a  question  for  the  jury)  the  case  was  brought  expressly  within 
the  words,  as  well  as  the  spirit,  of  that  act  (2).     It  has  been  sug- 
gested also,  upon  this  case,  that  as  the  prosecutor  was  a  coachman, 
and  the  indictment  charged  an  intent  to  rob  him,  it  might  have 
appeared  to  the  Court  that  he  was  not  the  party  intended  to  be 
robbed ;  (a)  and  we  have  seen  that  it  was  considered  to  be  neces- 
sary that  the  assault  should  be  made  upon  the  person  intended  to  be 
robbed*  (J)     Other  cases,  however,  appear  to  put  the  construction 
of  the  repealed  act  7  Geo.  2,  in  this  matter  beyond  doubt,  and  shew 
that  an  actual  demand  of  money,  &c.  was  not  necessary  upon  the 
clause  of  that  act  relating  to  the  assault  with  intent  to  rob.     Two 
men  were  indicted  for  a  felonious  assault  upon  the  prosecutor,  with 
a  certain  offensive  weapon  called  a  pistol,  with  a  felonious  intent  to 
rob  him.    The  prisoners  rushed  out  of  a  hedge  upon  the  prosecutor, 
who  was  the  driver  of  a  returning  chaise,  as  he  was  passing  along 
the  road;  and  one  of  them,  presenting  a  pistol  to  him,  bid  him 
stop,  which  he  did,  but  called  out  for  assistance ;  upon  which  one  of 
the  prisoners  threatened  to  blow  his  brains  out  if  he  called  out  any 
more :  but  he  continued  to  call,  and  presently  obtained  assistance, 
and  took  the  men,  who  had  made  no  demand  of  money.     Upon 
this  evidence  the  prisoners  were  convicted  and  transported,  (c)     In 
a  subsequent  case  the  indictment  against  the  prisoner  charged  him 
with  having,  with  an  offensive  weapon,  feloniously  made  an  assault 
upon  the  prosecutor,  with  a  felonious  intent  to  rob  him.    The  evi- 
dence was  that,  while  the  prosecutor  and  another  person  were 
riding  together  in  the  highway,  the  prosecutor  received  a  violent 
blow  from  a  great  stone,  which  was  thrown  by  the  prisoner  from  the 
hedge :  that  the  prisoner  then  ran  across  a  field,  and  was  followed 
by  the  prosecutor,  who  asked  him  how  he  could  be  such  a  villain  as 
to  throw  the  stone ;  on  which  the  prisoner  threatened  the  prose- 
cutor, ran  to  him,  and  struck  him  violently  with  a  staff,  till  at  length 
the  prisoner  was  overcome  and  secured.     The  prisoner's  face  was 
blackened,  and  he  denied  his  name :  but,  on  being  questioned  after- 
wards as  to  his  motive,  he  said  he  was  very  pom*,  and  wanted  half  a 
guinea  to  pay  his  brewer.     He  did  not  ask  for  money  or  good*. 
This  case  was  submitted  to  the  Judges,  upon  a  question  relating  to 
the  form  of  the  indictment,  and  they  held  the  conviction  proper ; 
but  no  objection  was  taken  on  behalf  of  the  prisoner,  on  the  ground 


(#)  Pariah's  cue,  O.  B.  1740.  1  Leach,  (a)  1  East,  P.  C.  a  8,  s.  11,  p.  418. 

19.     1  East,  P.  C.  c.  8,  a.  1 1,  p.  416,  417.  (b)  Thomas's  ease,  oate,  p.  766. 

I  Hawk.  P.  C.  c.  55,  s.  3,  (c)  Rex  e.  Trusty,  and  Howard,  O.  £• 

(  jr)  1  East,  P.  C.  c  8,  s.  11,  p.  417.  1783.    1  East,  P.  C.  c.  8,  s.  11,  p. -418, 

(*;  Id.  ibid.  419. 
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of  its  being  necessary  to  prove  an  actual  demand  of  money,  or  other 
property,  (d) 

Where  a  person  was  decoyed  into  a  house,  and  then  chained  down 
to  aseat,  and  compelled  to  write  an  order  for  the  payment  of  money, 
and  an  order  for  the  delivery  of  deeds,  the  papers  on  which  he  wrote 
not  being  his  property,  but  remaining  in  his  hands  half  an  hour  while 
he  was  chained  down  to  the  seat,  it  was  held  that  this  was  not  an  as- 
sault with  intent  to  rob  within  the  7  &  8  Geo.  4,  c.  29,  s.  6.  (<?) 

The  intent  to  rob  is  a  material  part  of  the  offence  described  in  The  intent  to 
r.j.  pzf.  the  1  Vict  a  87,  and  should  be  properly  alleged  in  the  indictment.  *!*  "  *  ■«**- 
In  a  case  upon  the  repealed  act  7  Geo.  2,  c  21,  where  the  indict-  offence?  and 
ment  stated  the  assault  to  have  been  made  with  a  certain  offensive  should  be  pr©- 
weapon  called  a  wooden  stick,  with  intent,  the  goods,  monies,  &c,  P61*1/  sieged 


of  tfie  prosecutor,  "from  his  person  and  _agamst>is  will  feloniously 


in  the  indict- 
ments 


to  steal,  take,  and  cany  away,"  it  was  holden  to  be  bad,  as  it  did  not 
contain  a  statement  of  force  and  violence.    The  prisoner  was  ac- 
cordingly discharged  from  this  indictment ;  and  a  new  one  was  pre- 
ferred against  him,  laying  the  assault  as  before,  but  stating  the  intent 
to  be,  the  monies  of  the  prosecutor,  "  from  his  person  and  against  his 
will,  feloniously  and  violently  to  steal,  take,  and  carry  away :"  upon 
which  indictment  he  was  convicted,  (f)    So,  in  a  case  of  a  commit- 
ment for  an  offence  against  the  same  repealed  act,  one  of  the  objec- 
tions upon  which  it  was  moved  that  the  prisoner  might  be  bailed, 
was,  that  the  commitment  did  not  charge  the  defendant  with  a  felo- 
nious intent  to  rob,  but  merely  with  an  intent  feloniously  to  steal, 
take,  and  carry  away,  (a) 
j  y         In  prosecutions  unoer  the  1  Vict  c.  87.  where  the  prisoner  is  Where  a  de- 
"'       charged  with  demanding  money,  &c,  by  menaces,  fee,  with  intent  mandmuttbe 
to  steal,  it  should  seem  that  an  actual  or  express  demand  bywoyds  is  ^e^Jj,1!* 


not  necessary*     In  proceeding  upon  indictments  framed  upon  the  actual  or  ex. 

second  clause  of  the  repealed  act  7  Geo.  2,  c.  21,  for  assaulting,  and  P1*8*  demand 

by  menaces,  or  in  and  by  any  forcible  or  violent  manner  demanding  ^'neewsarv 


money,  &c,  with  a  felonious  intent  to  rob,  it  was  the  better  opinion, 
that  an  express  demand  of  money  by  words  was  not  necessary ;  and 
that  the  fact  of  stopping  another  on  the  highway,  by  presenting  a 
pistol  at  his  breast,  was,  if  unexplained  by  other  circumstances,  suffi- 
cient evidence  of  a  demand  of  money  to  be  left  to  the  jury.  It 
was  observed,  that  the  unfortunate  sufferer  understood  the  language 
but  too  well ;  and  the  question  was  put,  "  Why  must  Courts  of  jus- 
tice be  supposed  ignorant  of  that  which  common  experience  makes 
notorious  to  all  men?9  (A)  And  in  one  case  upon  that  act,  the 
Court  appear  to  have  considered,  that  an  actual  demand  was  not 
necessary ;  and  that  whether  there  was  a  demand  or  not  was  a  fact 
for  the  consideration  of  the  jury  under  all  the  circumstances,  (i) 

But  the  indictment  must  aver  from  whom  the  money,  &c,  wag  The  indict- 
Einanded :  and  if  the  indictment  be  for  threatening  to  accuse.  &a,  men*j"»t 
it  must  allege  who  was  the  pereon  threatened.     One  count  of  an  in-  whom  the 

(cT)  Sharwm's  case,  Oakham,  1785,  cor.  p,  420,  421. 

-Gould,  J.    1  East,   P.  C.  c,   8,  s.    13,  ( g)  Rex  v.  Remnant,  5  T.  R.  109.    2 

p.  421.  Leach,  583.    1  Hawk,  P.  C.  c.  55,  s.  8. 

(«)  Rex  v.  Edwards,  6  0.  &  P.  521,  (A)  1  East,  P.  C.  c.  8,  s.  11,  p.  417.     1 

Bottsicraet  and  Patteson,  Js.  (i)  Rex  v.  Jackson  and  Randall,  1  Leach, 

</)f  Monteth's  case,  O.   B.   1796.    2  267. 
Leach,  702.    1  East,  P.  G.  c  8,  s.  12, 
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money,  &c. 

was  demanded. 

And  an  indict- 
ment for 

threatening  to 
ocuse,  &c, 

nust  state  who 

vas  threat- 
ened. 
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If  money  be 
demanded  with 
menaces,  that 
is  sufficient, 
though  the 
party  me- 
naced have 
none  with  him 
at  the  time. 


dictment  stated,  that  the  prisoners,  feloniously,  by  menaces,  did 
demand  the  monies  of  one  J.  Axx,  with  intent  the  said  monies  of 
the  said  J.  Axx,  then  and  there  feloniously  to  steal,  &c     Another 
count  stated,  that  the  prisoners  feloniously  did  threaten  to  accuse 
the  said  J.  Axx  of  the  crime  of  buggery,  being  a  crime  punishable 
by  law  with  death,  with  a  felonious  intent  to  extort  money  from  the 
said  J.  Axx,  and  the  said  money,  then  and  there,  feloniously  to  steal, 
&c.     It  was  objected  in  arrest  of  judgment,  that  the  first  of  these 
counts  did  not  state  that  any  demand  of  money  was  made  upon  J. 
Axx :  that  although  the  monies  of  J.  Axx  were  alleged  to  have  been 
demanded,  it  was  not  stated  from  what  person  they  were  demanded; 
that  it  was  not  inconsistent  with  this  count  to  suppose  that  the  menace 
was  offered  to  the  wife,  the  child,  or  the  servant  of  the  said  J.  Axx, 
or  that  the  demand  was  made  on  his  wife,  child,  or  servant ;  and  it 
was  urged,  that  a  demand  of  the  monies  of  the  said  J.  Axx,  made 
upon  any  other  person  than  J.  Axx,  and  accompanied  with  a  threat 
to  any  other  person,  would  not  be  an  offence  within  this  statute ; 
and  even  if  such  a  demand  upon  any  other  person  were  within  the 
act,  still  it  was  said  that  there  ought  to  be  a  distinct  and  precise  aver- 
ment as  to  the  person  on  whom  the  demand  was  made,  that  the  party 
accused  might  know  with  certainty  the  charge  on  which  he  was  to  be 
tried.     To  the  last  count  it  was  objected,  that  it  did  not  state  that 
the  prisoners  threatened  the  said  /.  Axx  to  accuse  him  of  the  crime ; 
and  it  was  submitted,  for  reasons  similar  to  those  mentioned  in  the 
objection  to  the  other  count,  that  the  omission  of  such  a  material 
averment  was  fatal.    Judgment  was  respited  upon  these  objections j 
and  the  case  was  submitted  to  the  consideration  of  the  judges,  who 
held  both  the  objections  valid;  and  the  judgment  was  accordingly 
arrested,  (j) 

There  appears  to  be  some  doubt  whether,  where  the  m< 
actually  obtained  by  threats,  a  count  for  demanding  money  with 
menaces  under  sec  7,  is  supported.  §g^the  evidence  proves  another 
offence.  In  a  case  where  the  indictment  included  counts  for  robbery, 
and  also  for  demanding  money  with  menaces,  and  it  appeared  that 
the  money  was  actually  obtained,  the  Recorder  held,  that  if  menaces 
were  used  to  obtain  the  money  the  count  for  demanding  money  with 
menaces  was  sustained,  although  the  money  was  actually  obtained, 
but  the  prisoner  was  sentenced  on  the  count  for  robbery,  and  not 
upon  this  count  (k) 

If  a  person  with  menaces  demanded  a  sum  of  money  of  another,  and 
that  other  did  not  give  it  him  because  he  had  it  not  with  him,  that 
was  within  the  repealed  clause  in  the  7  &  8  Geo.  4T  c.^29 ;  but,  if 
the  person  demanding  the  money  knew  that  the  money  was  not 
then  in  the  possession  of  the  party,  and  only  intended  to  obtain  an 
order  for  the  payment  of  it,  it  was  otherwise.  The  prosecutor  was 
forced  by  the  prisoners  into  a  retired  place  in  a  house,  and  fastened 
down  on  a  bench  with  a  chain,  and  his  legs  fastened  with  cords, 
and  then  told  that  he  should  not  stir  from  the  spot  till  he  paid 
1,200£ ;  the  prosecutor  said  the  money  was  in  a  bank,  and  if  he 
were  permitted  to  write  to  his  family,  he  would  send  for  the 


(j)  Rex  v,  Dunkley  and  others,  East      See  this  case,  po$t,  in  the 
T.  1825.     Ry.  &  Mood.  C.  C.  90.  bery.  C.  8.  G. 

(A)  Reg.  ».  Norton,  8  C.  &  P.  671. 
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required  sum*  This  was  refused,  and  paper,  pens  and  ink,  were 
brought,  and  the  prosecutor  wrote  a  cheque  for  800/.;  the  pro- 
secutor had  money  about  his  person,  but  it  was  not  taken  or  de- 
manded by  the  prisoners.  It  was  held  that  these  facts  did  not 
support  an  indictment  containing  a  count  for  demanding  with 
menaces  and  by  force  the  money  of  the  prosecutor,  and  a  count 
for  an  assault  with  intent  to  rob  the  prosecutor  of  his  money.  ***  *•"•'  '**<?  £-  <*/ 
Patteson,  J.,  "  If  a  man  with  menaces  demands  a  sum  of  money  of 
another,  and  the  person  does  not  give  it  him,  because  he  has  it 
not  with  him,  the  offence  is  the  same ;  but  if  it  turns  out,  as  in 
this  case,  that  a  sum  of  money,  known  to  be  not  then  in  his  pos- 
session, was  demanded,  the  case  is  different  The  prisoners  do  not 
take  anything  from  Mr.  Gee:  they  got  an  order  lor  the  delivery 
of  the  deeds,  and  that  was  all  they  wanted."  (I) 

The  11  &  12  Wm.  3,  c  7,  s.  9,  enacts  that,  "if  any  person  shall  n  &  12  W.  3, 
lay  violent  hands  on  his  commander,  whereby  to  hinder  him  from  f*  ?•  ^JS?" 
fighting  in  defence  of  his  ship  and  goods,  committed  to  his  "  trust,"  Cn  the  com- 
he  shall  be  adjudged  to  be  a  pirate,  felon,  and  robber;  and  being  manderofa 
convicted,  shall  suffer  death  and  loss  of  lands,  goods,  &c,  as  pirates,  "*"?' &c* 
felons,  and  robbers  upon  the  seas,  ought  to  suffer."  (m) 

The  following  enactments  concerning  aggravated  assaults,  are  9  Geo.  4,  c.  31 
contained  in  the  9  Geo.  4,  c.  31 ;  by  sec.  23,  "  If  any  person  shall  iiifltiM 
arrest  any  clergyman  upon  any  civil  process,  while  he  shall  be  per-  clergyman 
forming  divine  service,  or  shall,  with  a  knowledge  of  such  person,  during  divine 
be  going  to  perform  the  same,  or  returning  from  the  performance  ■ornce« 
thereof  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof,  shall  suffer  such  punishment,  by  fine  or 
imprisonment,  or  by  both,  as  the  Court  shall  award." 

fey  sec  24,  "It  any  person  shall  assault  and  strike,  or  wound,  Punishment 
any  magistrate,  officer,  or  other  person  whaSoever  lawfully  autho-  foT  assault  on 
rized,  on  account  of  die  exercise  of  his  duty  in  or  concerning  the  jJ^J^  £l 
preservation  of  any  vessel  in  distress,  or  of  any  vessel,  goods,  or  deayoursto 


effects  wrecked,  stranded,  or  cast  on  shore,  or  lying  under  water,  •«•  «Mp- 
every  such  offender,  being  convicted  thereof,  shall  be  liable  to  be  JJJJy™ pro" 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be 
imprisoned,  with  or  without  hard  labour,  in  the  common  gaol  or 
house  of  correction,  for  such  term  as  the  Court  shall  award." 

By  sec  25,  "Where  any  person  shall  be  charged  with,  and  con-  Assault  with 
victed  of  any  of  the  following  offences  as  misdemeanors;   that  is  mJ«nttocom- 

</>  to  say,  of  any  assault  with  intent  to  commit  felony;  of  any  assault  a^^ts ^y' 

2  j  upon  any  peace  officer,  or  revenue  officer  in  the  due  execution  of  peace  officers, 
his  duty,  or  upon  any  person  acting  in  aid  of  such  officer;  of  any  &c-» assaults  in 

L3j   assault  upon  any  person  with  intent  to  resist  or  prevent  the  lawful  JJ^S^to* 
apprehension  or  detainer  of  the  party  so  assaulting,  gr  of  any  othex  raise  wages, 
person,  for  any  offence  for  which  he  _or  they  may  beliable  by  law 
to  be  apprehended  or  detained;   or  of  any  assault  committed  in 

l*>  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages;  in  any 
such  case  the  Court  may  sentence  the  offender  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house  of  cor- 
rection, for  any  term  not  exceeding  two  years,  and  may  also  (if  it 
shall  so  think  fit)  fine  the  offender,  and  require  him  to  find  sureties 
for  keeping  the  peace." 

(/)  Rex  e.  Edwards,  6  O.  &  P.  515.         (m)  See  this  statute  more  at  large,  o»*t, 
cor.  Bosauquet  &  Patteson,  Js.  p.  95,39. 
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Assault  on  any  By  sec.  26,  "If  any  person  shall  unlawfully,  and  with  force, 
seaman,  &c.;  hinder  any  seaman,  keelman,  or  caster,  from  working  at  or  exer- 
fromnirorkinff1-  c*s^ng  ^  kwful  trade,  business,  or  occupation,  or  shall  beat,  wound, 
or  to  obstruct '  or  use  any  other  violence  to  him,  with  intent  to  deter  or  hinder 
the  buying  or  him  from  working  at  or  exercising  the  same ;  or  if  any  person  shall 
CTalnfor  its  beat,  wound,  or  use  any  other  violence  to  any  person,  with  intent 
free  passage,     to  deter  or  hinder  him  from  selling  or  buying  any  wheat  or  other 

n,  flour,  meal,  or  malt,  in  any  market  or  other  place,  or  shaH 
at,  wound,  or  use  any  other  violence  to  any  person  having  the 
care  or  charge  of  any  wheat  or  other  grain,  flour,  meal,  or  malt, 
whilst  on  its  way  to  or  from  any  city,  market-town,  or  other  place, 
with  intent  to  stop  the  conveyance  of  the  same,  every  such  offender 
may  be  convicted  thereof  before  two  justices  of  the  peace,  and  im- 
prisoned, and  kept  to  hard  labour  in  the  common  gaol  or  house  of 
correction,  for  any  term  not  exceeding  three  calendar  months :  pro- 
vided always,  that  no  person,  who  shall  be  punished  for  any  such 
offence,  by  virtue  of  this  provision,  shall  be  punished  for  the  same 
offence  by  virtue  of  any  other  law  whatsoever. 

1  &  2  Wm.4,       By  the   1  &  2  Wm.  4,  c.  41,  s.  1,  two  or  more  justices,  upon 

°  41tawfpeci*1  information  upon  oath,  that  disturbances  are  likely  to  take  place.*' 
may  appoint  special  constables  out  of  the  householders,  or  other 
persons  (not  legally  exempt  from  serving  the  office  of  constable,)  A 
residing  in  any  parish,  township,  or  place  wherein  disturbances  are 
likely  to  occur,  or  in  the  neighbourhood  thereof;  and  by  sec.  5, 
every  special  constable,  so  appointed,  shall  not  only  within  the 
parish,  township,  or  place  for  which  he  shall  have  been  appointed, 
but  also  throughout  the  entire  jurisdiction  of  the  justices  appointing 
him,  have,  exercise,  and  enjoy  all  such  powers,  authorities,  advantages 
and  immunities,  and  be  liable  to  all  such  duties  and  responsibilities 
as  any  constable  duly  appointed  now  has  within  his  constablewick, 
by  virtue  of  the  common  law  of  this  realm,  or  of  any  statute  or 
statutes. 

A  special  constable,  appointed  under   this  act,  continues  such, 
and  has  all  the  authority  of  an  ordinary  constable,  until  his  ser- 
vices are  either  suspended  or  determined,  under  sec.  9  of  the  act, 
although  eight  years  may  have  elapsed  since  his  appointment,  (n) 
5  &  G  Wm.  4,        The  5  &  6  Wm.  4,  c.  43,  s.  1,  makes  all  persons,  willing  to  art  as 
c-  43-  special  constables,  capable  of  being  appointed,  although  they  may.  ♦  • 

not  be  resident  in  the  parish,  township,  or  place,  or  m  the  neigh- 
bourhood thereof,  and  gives  such  persons  all  the  same  powers,  &c, 
when  appointed,  as  the  special  constables  appointed  under  the 
1  &  2  Wm.  4. 

2  &  3  Vict.  The  Rural  Police  Act,  2  &  3  Vict.  c.  93,  s.  8,  enacts,  that  the 
c  93.  Rural  chief  constable,  and  other  persons  appointed  under  the  act,  u  shall 
Police.             1^  sworn  gg  constables  before  a  justice  of  the  county,  and  shall 

have  all  the  powers,  privileges,  and  duties  throughout  the  county, 
and  also  in  all  liberties  and  franchises,  and  detached  parts  of 
other  counties  locally  situate  within  such  county,  and  also  in  any 
county  adjoining  to  the  county  for  which  they  are  appointed, 
which  any  constable  duly  appointed  has  within  his  constablewick, 
by  virtue  of  the  common  law,  or  of  any  statute  made  or  to  be 

3  &  4  Vict       made."    And  the  3  &  4  Vict  c  88,  s.  16,  which  provides  for  the 

c.  88. 

(a)  Beg.  v.  Porter,  9  C,  &  P.  778,  Coleridge,  J.,  ante,  p.  593. 
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appointment  of  local  constables  for  parishes,  &C,  gives  such  local 
constables  similar  porters,  &c,  but  they  are  not  bound  to  act  beyond 
the  parish,  &c.,  for  which  they  are  appointed,  (o) 

As  prosecutions  for  assaulting  constables,  and  other  peace  officers,  Constables, 
are  by  no  means  uncommon,  it  may  be  well  to  introduce  in  this  &c* 
place  some  of  the  authorities,  which  may  be  useful  in  such  prosecu- 
tions.    In  the   case  of  all   peace   officers,  justices  of  the  peace,  Evidence  of 
constables,  &c,  it  is  sufficient  to  prove  that  they  acted  in  those  f**™*1*"*"* 
characters,  without  producing  their  appointments,  and  that  even  in 
a  case  of  murder  (p),  and  this  rule  extends  to  constables  and 
watchmen  appointed  under  local  acts,  (j) 

Constables,  and   otter   peace    officers,  are  invested  with   large  Their  powers 
powers  and  extensive  authority  at  common  law,  for  the  purpose  of  k  keeping  the* 

S reserving  the  peace,  preventing  the  commission  of  crimes  and  tais-  P6*06' 
emeanors,  apprehending  offenders,  and  executing  the  warrants  of 
justices  of  the  peace.  Every  hign~  and  petty  constable,  within  the 
limits  of  their  hundreds  and  districts,  are  conservators  of  the  peace  at 
common  law.  (r)  It  is  their  duty,  therefore,  to  do  all  that  they  can  to 
preserve  the  peace  within  their  respective  constablewicks  :  and  for 
this  purpose,  they  not  only  may,  but  ought  to  apprehend,  any  person 
who  shall  make  an  affray  or  assault  upon  another  in  their  presence, 
or  who  shall  threaten  to  kill,  beat,  or  nurt  another,  or  shall  be  ready 
to  break  the  peace  in  their  presence,  and  may  takti  such  persons 
before  a  justice  of  the  peace,  in  order  that  they  may  find  surety  for 
the  peace.  (#)  So  also  by  the  common  law,  the  sheriff,  under  sheriff, 
constable,  or  any  other  peace  officer  may  and  ought  to  do  all  that  in 
them  lies  towards  the  suppressing  of  a  riot  (t)  And  in  order  the 
better  to  enable  peace  officers  to  preserve  the  peace,  they  have 
authority  to  command  all  other  persons  to  assist  them,  in  en- 
deavouring to  appease  such  disturbances  as  take  place  in  their 
presence,  (u) 

In  all  cases  of  felony,  a  peace  officer  has  not  only  authority  to  in  felony. 
apprehend  a  felon,  while  committing  the  felony,  but  also  upon 
pursuit,  or  information  at  any  time  afterwards;  (y)  and  he  may  even 
justify  apprehending  an  innocent  person,  if  he  have  reasonable 
ground  to  suspect  that  he  is  guilty  of  felony,  and  this  although  no 
felony  have  been  committed,  (to)  In  all  cases  of  misdemeanor,  famigde- 
a  peace  officer  may  apprehend  the  party  while  Committing  the  meanor. 
offence  ;  (x)  and  it  should  seem,  upon  fresn  and  immediate  pursuit, 
in  some  instances.  ( y )  But  the  general  rule  is,  that  if  a  misde- 
meanor  be  committed  in  the  absence  of  a  peace  officer^  he  cannot 
arterwards  apprehend  the  party  who  committed  it  (z)  It  has  been 
said,  that  a  constable  may  take  those  before  a  justice,  who  were 
arrested  by  such  as  were  present  at  an  affray,  but  this  may  well  be 

(o)  Many  local  acts  also  authorise  the  (f)  Dalt.  c.  1. 

appointment  of  constables  and  watchmen,  («)  Dalt  c  1,  and  see  ante,  p.  294. 

and  give  them  the  same  powers  as  ordinary  (*)  Ante,  p.  285,  286,  and  note,  ibid, 

constables.     See  also  the  Municipal  Cor*  («)  Ante,]*.  285.  Dalt.  c.  1. 

poration  Act,  5  &  6  Wm.  4,  c.  76,  s.  76  (»)  Ante,  p.  593,  et  §eq. 

&  83.  (or)  Beckwith  v.  Philby,  6  B.  &  C.  638, 

(/>)  2  Vol.,  tit.   Evidence,  c.  3*   s.  2.  ante,  p.  595. 

Gordon's  case,  1  Leach,  515.  (?)  Ante,  p.  598. 

(?)  Butler  «.  Ford,  1  C.  &  M.  162.    3  (y)  Ante,  p.  607. 

Tyrw.  677.     See  also  M'Gahey  v.  Alston,  (z)  Ante,  p.  295,  and  p.  598,  et  $eq. 
2M.&W.  206. 
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In  public- 
houses. 


Executing 
warrants. 


doubted,  (a)  But  a  constable  may  arrest,  if  a  witness  to  an  affray 
gives  one  of  the  affrayers  in  charge  to  the  constable  on  the  spot 
where  it  was  committed,  and  whilst  there  is  a  reasonable  apprehen- 
sion of  its  continuance,  (b)  So  a  constable  may  apprehend  a  person 
while  attempting  to  commit  a  felony  ;  (c)  or,  it  should  seem,  even 
upon  fresh  pursuit,  after  he  has  desisted  from  the  attempt  (d) 

If  an  officer  hear  a  disturbance  in  a  public  house  in  the  night, 
and  the  door  be  open,  he  may  enter,  (e)  But  he  has  no  authority 
to  turn  any  one  out  of  a  public  house,  unless  the  party  had  com- 
mitted some  offence  punishable  by  law.  (/)  Nor  to  prevent  a 
guest  from  going  into  a  room  in  such  house,  unless  a  breach  of  the 
peace  was  likely  to  occur.  ( g)  But  if  a  person  makes  such  a 
disturbance  in  a  public  house  as  is  calculated  to  alarm  the  neigh- 
bourhood, a  policeman  may  apprehend  him.  (A) 

It  is  to  be  observed,  that  tne  authority  of  a  constable,  or  other 
peace  officer,  to  act  without  a  warrant  is  confined  by  the  common 
law  to  the  district  for  which  he  is  an  officer,  and  consequently  he 
cannot  legally  act  as  an  officer  in  any  other  district  (t) 

The  constable  is  the  proper  officer  to  the  Justice  of  the  peace, 
and  bound  to  execute  his  warrants ;  and,  therefore,  where  a  statute 
authorizes  a  justice  of  the  peace  to  convict  a  man  of  a  crime,  and 
to  levy  the  penalty  by  warrant  of  distress  without  saying  to  whom 
such  warrant  shall  be  directed,  or  by  whom  it  shall  be  executed,  the 
constable  is  the  proper  officer  to  execute  such  warrant ;  (j)  and  inas- 
much as  the  office  of  constable  is  wholly  ministerial,  and  no  way  judi- 
cial, it  seems  that  he  may  appoint  a  deputy  to  execute  a  warrant 
directed  to  him,  when  by  reason  of  sickness,  absence,  or  otherwise, 
he  cannot  do  it  himself,  (k) 

At  common  law,  where  a  warrant  was  directed  to  officers  as  indi- 
viduals,  they  might  execute  it  anywhere  within  the  extent  of  the 
magistrate's  jurisdiction  who  granted  it ;  but  where  it  was  directed 
to  persons,  by  the  name  of  their  office,  it  was  confined  to  the  districts 
in  which  they  were  officers.  (/)  If,  therefore,  a  warrant  was  directecT 
to  "the  constable  of  the  parish  of  S.,"  such  constable  had  no 
authority  at  common  law  to  execute  it  out  of  the  parish  of  S. ; 
and  if  he  attempted  so  to  do,  he  was  a  trespasser,  (wt)  But  now, 
by  the  5  Geo.  4,  c  18,  a  constable,  in  such  a  case,  may  execute  a 
warrant  out  of  his  precinct  at  any  place  within  the  jurisdiction  of  the 
magistrate  who  granted  it  (») 

If  a  warrant  be  good  upon  the  face  of  it,  and  for  an  offence  within 


the  jurisdiction  of  the  justice,  the  falsity  of  the  charge  will  not  pre- 
vent the  execution  of  the  warrant  from  being  legaL  jo)  But  if  the 
warrant  be  bad  upon  the  face  of  it,  as  if  the  name  of  the  person 
on  whom  it  is  to  be  executed  be  insufficiently  stated,  or  the  name  of 


(a)  Ante,  p.  295. 

(6)  Timothy  0.  Simpson,  5  Tyrw.  244, 
ante,  p.  294. 

(c)  Rex  p.  Hunt,  ante,  p.  594. 

(d)  Rex  v.  Howarth,  ante,  p.  608. 

(t)  Rex  v.  Smith,  6  C.  &  P.  136,  Tin- 
dal,  C.  J. 

(/)  Wheeler  v.  Whiting,  9  C.  &  P. 
262,  ante,  p.  602. 

(g)  Reg.  v.  Mabel,  9  C.  &  P.  474, 
ante,  p.  603. 


(A)  Howell  v.  Jackson,  6  C.  &  P.  723, 
ante,  p.  603. 

(0  Ante,  p.  614. 

O)  2  Hawk.  P.  C.  c  10,  a.  35. 

(A)  2  Hawk.  P.  C.  c.  10,  a.  36,  and 
casea  there  cited. 

(0  Ante,  p.  615. 

(m)  Rex  «.  Weir,  1  B.  &  C.  288,  ante, 
p.  615. 

(»)  Ante,  p.  615. 

(0)  Ante,  p.  617. 
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the  officer  who  is  to  execute  it  be  inserted  after  the  warrant  is  issued, 
the  officer  will  not  be  justified  in  acting  under  it.  (p)  So  a  constable 
cannot  justify  an  arrest  by  virtue  of  a  warrant,  which  appears  on  the 
face  of  it  to  be  for  an  offence,  whereof  a  justice  of  the  peace  has  no 
jurisdiction,  or  to  brine  the  party  before  him  at  a  place  out  of  the 
county  for  which  he  is  a  justice,  (q)  or  by  virtue  of  a  blank 
warrant  (r)  A  constable  in  executing  a  warrant  must  act  in  strict 
conformity  with  the  warrant,  otherwise  he  is  a  trespasser.  He 
cannot,  therefore,  justify  apprehending  Richard  H.,  under  a  warrant 
to  apprehend  John  H.  (s)  So  in  executing  a  search  warrant  he 
cannot  justify  seizing  any  goods  except  the  goods  specified  in 
the  warrant,  unless  perhaps  in  a  case  where  they  would  furnish 
evidence  of  the  identity  of  the  goods  stolen.  (/) 

The  right  of  officers  to  break  open  doors  or  windows  in  order  to 
make  an  arrest  has  already  been  considered,  (u)  as  has  also  the  ne- 
cessity of  giving  due  notice  of  the  officer's  business,  (v)  and  so  have 
the  cases  of  officers  taking  opposite  sides  in  an  affray,  (w) 

In  all  cases  where  officers  are  authorized  to  act,  they  must  exercise  officers  guilty 
their  authority  in  a  proper  manner,  and  if  they  exceed  the  reasonable  of  excess, 
bounds  of  what  is  required  for  the  due  performance  of  their  duties, 
they  become  wrong  doers.  Thus  if  a  constable  arrest  a  man  upon 
suspicion  of  felony,  he  must  take  him  as  soon  as  he  reasonably  can 
before  a  magistrate  for  examination,  and  if  he  keep  him  in  custody  for 
an  unreasonable  time,  as,  for  instance,  three  days,  before  he  does  so, 
he  becomes  a  trespasser,  (x)  So  a  constable  is  bound  to  treat  a  pri- 
soner, while  in  his  custody,  with  no  greater  severity  than  is  necessary 
to  prevent  his  escape ;  if,  therefore,  he  handcuff  a  prisoner  where  it 
is  not  necessary  in  order  to  prevent  his  escape,  or  where  he  has  not 
attempted  to  escape,  he  is  a  trespasser,  (y)  So  although  a  constable 
may  be  justified  in  removing  from  church  a  person  who  attempts 
to  read  a  notice  in  the  church,  and  detaining  him  until  the 
service  is  over,  he  cannot  legally  detain  him  afterwards  in  order 
to  take  him  before  a  magistrate.  (e) 

The  following  cases  have  been  decided  as  to  assaults  upon  collectors  Collectors  of 
of  taxes  and  peace  officers  called  in  to  assist  them  in  the  execution  Uze*- 
of  their  duties.  In  order  to  justify  a  distress  for  assessed  taxes 
under  the  43  Geo.  3,  c.  99,  s.  33,  it  is  not  necessary  that  there 
should  have  been  a  personal  demand  by  the  collector,  or  a  personal 
refusal  by  the  party  distrained  upon.  Nor  is  it  essential  that  the  de- 
mand, to  whicn  the  refusal  applies,  should  have  specified  the  precise 
amount  claimed,  if  the  debtor  understood  what  the  amount  was,  and 
did  not  object  to  it  If  a  count  for  assaulting  a  party  in  possession 
of  goods  distrained  for  assessed  taxes  states  the  sum  tor  which  they 
were  distrained,  and  a  different  sum  is  proved,   this  is  a  fatal 


(  p)  Ante.  p.  618,  et  eeq. 

(a)  2  Hawk.  P.  C.  c.  14,  s.  10.  See  the 
'28  Geo.  3,  c.  49,  as  to  justices  who  act  for 
two  or  more  adjoining  counties. 

(r)  Ante,  p.  619,  et  teq, 

(«)  Hoye  p.  Bush,  ante,  p.  619. 

(0  Crozier  v.  Cundey,  6  B.  &  C.  232. 
See  Partem  v.  Williams,  3  B.  &  Aid.  330. 
Smith  «.  Wiltshire,  2  B.  &  B.  619. 
Theobald  r.  Crichmore,  1  B.  &  A.  227, 
and  other  cases  decided  on  the  24  Geo.  2, 
44,  which  protects  officers  executing 


c. 


warrants  where  they  act  strictly  in  obedience 
to  the  warrant,  and  where  the  justice  still 
remains  liable. 

(u)  Ante,  p.  629,  et  teq. 

(t>)  Ante,  p.  623,  et  teq, 

(w)  Ante,?. 604. 

(*)  Wright  v.  Court,  4  B.  fit  C.  696. 

(  y)  Ibid. 

(z)  Williams  ».  Glenister,  2  B.  &  C. 
699,  and  see  Imason  v.  Cope,  ante,  p.  577. 
Levy  v.  Edwards,  IC.&P.  40,  ibid. and 
Stocken  v.  Carter,  4  C.  &  P.  477. 
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variance ;  but  if  a  count  mention  no  sum  the  defendant  may  be  con- 

aon  for 


of  goods  seized  for  6/L  15*.  6A,  arrears  of  assessed  taxes,  and  the 
second  count  with  a  common  assault,  it  appeared  that  the  goods  of 
one  Ford  had  been  distrained  on  his  premises  for  taxes  due  from  him, 
and  J.  S.  had  been  left  in  possession.  In  order  to  shew  that  the 
taxes  had  been  regularly  demanded  before  putting  in  the  distress,  it 
was  proved  that  the  collector  had  gone  to  Ford's  house  on  the  23rd 
of  January,  and  Ford  not  being  at  home,  had  demanded  the  taxes 
of  a  female  who  was  there,  and  said  that  he  had  called  often  before, 
and  would  distrain  on  the  following  day  if  they  were  not  paid.  The 
woman  answered  that  Ford  had  been  told  before  of  the  collector's 
coming  for  taxes,  but  said  he  could  not  pay;  the  collector  left 
a  message  with  the  woman,  requesting  Ford  to  call  on  him ;  which 
Ford  afterwards  did,  and  stated  that  he  was  very  poor  and  could  not 
pay ;  it  was  objected  that  this  was  not  sufficient  evidence  of  a 
demand  and  refusal  within  the  terms  of  the  43  Geo.  3,  a  99,  s.  33 ; 
but  Lord  Denman,  C.  J.,  held  that  it  was  not  necessary  to  show  a 
refusal  given  by  die  householder  himself,  or  to  the  collector  per- 
sonally ;  but  that  it  was  sufficient,  if  the  circumstances  showed  that 
the  householder,  from  poverty  or  otherwise,  would  not  pay,  and  if  the 
party  meeting  with  the  refusal  was  one  authorized  to  act  for  him ;  and 
He  left  it  to  the  jury  to  say  whether  they  were  satisfied  that  there 
had  been  a  refusal :  his  lordship  also  held  that  as  the  first  count 
specified  a  particular  amount  of  arrears,  and  a  different  one  was 
proved,  that  count  was  not  maintainable ;  but  upon  the  second, 
which  mentioned  no  sum,  that  there  might  be  a  verdict  against  the 
defendants,  if  the  prosecutor  was  lawfully  in  nossession  for  any 
amount :  and  upon  a  motion  for  a  new  trial  the  Court  held  that  the 
motion  should  be  refused :  by  the  statute  a  distress  is  to  be  taken 
only  if  there  shall  have  been  a  demand  and  refusal  of  the  taxes,  but 
nothing  is  said  to  apply  that  provision  to  particular  individuals,  or 
particular  sums ;  it  is  sufficient  if  there  has  been  a  demand  of  the 
taxes,  which  the  party  has  understood,  and  he  hj$  not  objected 
to  the  amount  but  has  refused  to  pay,  (a) 
A  collector  of  A  collector  offahd-tax  is  not  entitled,  under  the  provisions  of  the 
land-tax  is  not  38  Geo.  3,  c.  5,  s.  17,  or  under  his  general  authority,  to  take  a  con- 

u^Tconsta-    sta^e  ™*^  ^m   mto  ^e  ^OUfle  °f  a  person  from  whom  he  is 

ble  with  him,     demanding  payment  of  the  arrears  of  land-tax.     But  if  he  has  rea- 

unlesshe  ap.     sonable  ground  (from  past  or  present  circumstances,)  to  apprehend 

EreachofUxe     v^ence  fr°m  8Ucn  person,  he  may  call  in  constables  to  assist  in 

peace.  keeping  the  peace,  and  such  constables  are  justified  in  staying  while 

the  collector  remains  to  be  paid,  as  long  as  there  is  reason  to  expect 

violence,  and  if  the  owner  of  the  house  use  violence  to  remove  them, 

he  is  indictable  for  assaulting  a  peace  officer  in  the  execution  of  his 

duty.     Such  a  collector  has  a  general  authority,  under  the  act  to 

distrain,  and  a  special  warrant  is  not  necessary  :  and  he  need  not 

have  his  warrant  or  the  book  of  assessments  with  him  at  the  time 

he  distrains.  Clark  and  Austen  were  indicted  for  assaulting  Grinder, 

a  peace  officer  in  the  execution  of  his  duty,  and  for  a  common 

.(«)  Rex  p.  Ford,  2  A.  &  E.  588. 
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assault.     Tinner,  a  collector  of  land-tax,  had  applied  on  the  28th  of 
October  to  Clark  for  arrears  of  lad-tax  dnue  from  him,  which  had  been 
repeatedly  demanded  before  ;  Clark  said,  "  I  suppose  if  I  do  not 
pay  it,  you  are  going  to  distrain  T  Tipper  replied  that  he  probably 
should     Clark  answered,  "  If  you  put  your  hand  upon  anything, 
I  will  split  your  skulL"    Collins,  a  constable,  was  with  Tipper  on 
this  occasion.     On  the  29th  of  November  following,  Tipper  went  to 
Clark's  house,  with  Collins,  Grinder,  and  a  third  constable  :  he 
desired  the  two  last  to  remain  outside,  and  to  be  on  the  alert,  lest 
there  should  be  a  row ;    he  and  Collins   entered  a  room,   and 
again  demanded  the  arrears  ;  as  soon  as  the  demand  was  made 
Clark  quitted  the  room,  and  directly  afterwards  he  was  heard  to 
festen  the  house  door ;  upon  this  Collins,  by  Tipper's  order,  unfas- 
tened the  door,  and  brought  in  Grinder  and  the  other  constable. 
Clark  soon  afterwards  returned  into  the  room,  with  bank  notes  in 
his  hand,  accompanied  by  ten  or  twelve  men,  among  whom  was 
Austen.      Clark   asked  what   Grinder    did    there ;    and   Collins 
answered  that  Grinder  was  there  to  aid  and  assist  if  required : 
upon  this  Clark  said,  "  I  will  not  pay  the  taxes  till  the  thief-catcher 
has  left  the  room."     Grinder  refused  to  depart,  upon  which  Clark 
desired  Austen  to  put  him  out,  saying  that  he  would  be  answerable ; 
Austen  then  attempted  to  force  Grinder  out  of  the  room,  and,  in  so 
doing,  committed  the  assault  in  question.     Clark  afterwards  paid 
the  taxes^  with  the  notes  in  his  hand.     It  was  left  to  the  jury  to  say, 
whether  Tapper  introduced  Grinder  for  the  purpose  of  keeping  the 
peace,  and  if  they  thought  he  did  so,  they  were  directed  to  find  a 
verdict  of  guilty  ;  the  jury  found  in  the  affirmative  of  the  question 
left,  and  convicted  both  defendants.     Upon  a  motion  for  a  new  trial, 
it  was  contended  that  the  collector  had  no  right  to  take  a  constable 
with  him  ;  that  it  ought  to  have  been  shown  that  the  collector  had 
a  warrant  to  distrain,  or  the  book  of  assessments  with  him ;  but  it 
was  held  that  it  was  not  necessary  that  the  collector  should  have 
either  the  warrant  or  the  book  of  assessments  with  him  ;  and  although 
the  statute  was  applicable  only  to  cases  where  a  house  or  chest  was 
to  be  broken  open,  and  therefore  the  collector  had  no  right  to  take 
Collins  or  any  other  person  with  him  for  the  purpose  of  demanding 
the  money  ;  yet  as  the  collector  had  good  ground,  from  what  had 

i)assed  at  that  time  and  on  the  previous  occasion,  to  apprehend  viol- 
ence, he  was  perfectly  justified  in  introducing  Grinder  and  the 
other  constable  to  keep  the  peace,  and  that  Grinder  was  justified  in 
remaining  to  prevent  violence,  and  consequently  was  assaulted 
whilst  in  the  execution  of  his  duty.  And  although  the  collector 
had  no  right  to  take  Collins  into  the  house  on  either  occasion,  yet 
as  no  objection  was  made  to  his  presence,  it  did  not  vary  the 
case,  (b) 

It  seems  to  be  settled,  that  an  arrest  unlawfully  made  by  a  con- 
stable, without  a  warrant,  cannot  be  made  good  by  a  warrant  taken 
out  afterwards,  (c)  Also  it  has  been  held,  that  if  a  constable,  after 
he  has  arrested  a  party  by  force  of  a  warrant,  suffer  him  to  go  at 
large,  uponTus  promise  to  return  at  such  a  time,  and  find  sureties, 
ne  cannot  afterwards  arrest  nim  again  by  virtue  of  the  same  war- 

(b)  Rex  v.  Clark,  3  Ad.  &  E.  287.  (c)  2  Hawk.  P.  C.  c.  13,  s.  9. 
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rant,  (d)  However,  if  the  party  return,  and  put  himself  again  under 
the  custody  of  the  constable,  it  seems  that  it  may  probably  be 
argued  that  the  constable  may  lawfully  detain  him,  and  bring  him 
before  a  justice  in  pursuance  of  the  warrant  (e) 
Indictment.  ||  An  indictment  for  assaulting  an  officer,  in  the  execution  of  his  I 
duty,  under  a  warrant  must  clearly  show  that  he  is  such  an  officer 
as  is  authorized  to  execute  the  warrantT  and  if  it  do  not  the  de- 
fendant cannot  be  sentenced  upon  it  for  a  common  assault  A  count 
for  assaulting  A.,  in  the  execution  of  his  office,  imprisoning  him, 
and  preventing  him  from  arresting  a  person,  as  he  was  commanded, 
by  a  writ  issued  by  the  Court  of  Record  of  a  town  and  county, 
merely  described  A.  as  "  one  of  the  serjeants-at-mace  of  the  said 
town  and  county,"  and  the  judgment  was  arrested,  because  it  did 
.  not  appear  that  A.  was  a  legal  officer  of  the  Court  out  of  which  the 
writ  issued  ;  for  a  serjeant-at-mace,  ex  vi  termini,  means  no  more 
than  a  person  who  carried  a  mace  for  somebody,  and  the  indictment 
did  not  show  for  whom  ;  and,  taking  the  whole  count  together,  the 
jury,  in  effect,  had  found  that  there  was  an  assault  and  imprison- 
ment, but  committed  under  circumstances  which  justified  the 
defendant,  and  therefore  there  was  not  sufficient  to  sustain  the 
judgment,  as  for  a  common  assault,  or  for  an  imprisonment  (/) 
7  &  8  Geo.  4,  The  7  &  8  Geo.  4,  c.  53,  an  act  to  consolidate  the  laws  relating 
c.  53.    As-       to  the  management  and  collection  of  the  excise,  by  sec.  40  enacts, 

and  wfenue**   **  '^lat  ^  an?  person,  armed  with  any  offensive  weapon  whatso- 
oiBcera.  ever,  shall  with  force  of  violence  assault  or  resist  any  officer  of 

excise,  or  any  person  employed  in  the  Tevenue  or  excise,  or 
any  person  acting  in  the  aid  or  assistance  of  such  officer  or 
person  so  employed,  who  in  the  execution  of  his  office  or  duty, 
shall  search  for,  take,  or  seize,  or  shall  endeavour  or  offer  to  search 
for,  take,  or  seize,  anygoods  or  commodities  forfeited  under  or  by 
virtue  of  this  act,  or  any  other  act  or  acts  of  Parliament,  relating  to 
the  revenue  of  excise  or  customs,  or  who  shall  search  for,  take,  or 
seize,  or  shall  endeavour  or  offer  to  search  for,  take,  or  seize  any  vessel, 
boat,  cart,  carriage,  or  other  conveyance,  or  any  horse,  cattle,  or 
other  thing  used  in  the  removal  of  any  such  goods  or  commodities, 
or  who  shall  arrest,  or  endeavour  or  oner  to  arrest,  any  person  car- 
rying, removing,  oj:  concealing  the  same,  or  employed  or  concerned 
therein,  and  liable  to  such  arrest,  then  and  in  every  such  case,  it 
shall  be  lawful  for  every  such  officer  and  person  so  employed,  and 
person  acting  in  such  aid  and  assistance  as  aforesaid,  who  shall  be 
so  assaulted  or  resisted,  to  oppose  force  to  force,  and  by  the  same 
means  and  methods  by  which  he  is  so  assaulted  or  resisted,  or  by 
any  other  means  or  methods,  to  oppose  such  force  and  violence,  and 
to  execute  his  office  or  duty,  and  if  any  person  so  assaulting  or 
resisting  such  officer  as  aforesaid,  or  any  person  so  employed,  or  any 
person  acting  in  such  aid  and  assistance  as  aforesaid,  shall  in  so 
doing  be  wounded,  maimed,  or  killed,  and  the  said  officer  or  person 
so  employed,  or  person  acting  in  such  aid  and  assistance  as  afore- 
said, snail  be  sued  or  prosecuted  for  any  such  wounding,  maiming, 
or  killing,  it  shall  be  lawful  for  every  such  officer,  or  person  so 

(d)  2  Hawk.  P.  C.  c  13,  b.  9.  p.  409.    There  does  not  appear  to  have 

(«)  2  Hawk.  P.  C.  ibid.  been  any  count  for  a  common  assaak  is 

(/)  Rex  v.  Oimer,  5  East,  304,  ante,      this  indictment.  C.  S.  6. 
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employed,  or  person  acting  in  such  aid  and  assistance,  to  plead  the 
general  issue,  and  give  this  act  and  the  special  matter  in  evidence  in 
Bis  defence  ;  and  it  shall  be  lawful  for  any  justice  or  justices  of  the 
peace,  or  other  magistrate  or  magistrates  before  whom  any  such 
officer  or  person  so  employed,  or  person  acting  in  such  aid  and 
assistance  as  aforesaid,  snail  be  brought  for,  or  on  account  o£  any 
such  wounding,  maiming,  or  killing  as  aforesaid,  and  every  sucn 
justice  of  the  peace  and  magistrate  is  hereby  directed  and  required 
to  admit  to  bail  every  such  officer,  and  every  person  so  employed, 
and  every  person  acting  in  such  aid  and  assistance  as  aforesaid,  any 
law,  usage,  or  custom  to  the  contrary  thereof  in  anywise  notwith- 
standing." (ff) 

By  sec  43,  for  the  better  and  more  impartial  trial  of  any  indict-  Venue, 
ment  or  information  for  any  such  violent  assault,  as  aforesaid, 
"  every  such  offence  shall  and  may  be  inquired  of,  examined,  tried, 
and  determined  in  any  county  m  England,  if  such  offence  shall 
have  been  committed  in  England  or  in  any  of  the  islands  thereof, 
or  in  any  county  in  Scotland,  u  the  same  shall  have  been  committed 
in  Scotland  or  m  any  of  the  islands  thereof,  or  in  any  county  in  Ire- 
land, if  the  same  shall  have  been  committed  in  Ireland  or  in  any  of 
the  islands  thereof,  in  such  manner  and  form  as  if  the  same  offence 
had  been  committed  in  such  county  respectively  ;  (A)  and  that 
whenever  any  person  shall  be  convicted  of  any  such  violent  assault  Pun,sI,,n€llf« 
or  resistance  as  aforesaid,  it  shall  be  lawful  for  the  Court  before 
which  any  such  offender  shall  be  convicted,  or  which  by  law  is 
authorized  to  pass  sentence  upon  any  such  offender,  to  award  and 
order  (if  such  Court  shall  think  fit,)  sentence  of  imprisonment,  with 
hard  labour,  for  any  term  not  exceeding  the  term  of  three  years, 
either  in  addition  to,  or  in  lieu  of,  any  other  punishment  or  penalty 
which  may  by  law  be  inflicted  or  imposed  upon  any  such  offender, 
and  every  such  offender  shall  thereupon  suffer  such  sentence  in  such 
place,  and  for  such  term  as  aforesaid,  as  such  Court  shall  think  fit  to 
direct"  (AA) 

By  the  7  &  8  Geo.  4,  c  33,  s.  1,  "If  any  convict  in  the  general  7  &  8  G*^}* 
Penitentiary  at  Millbank,  shall  assault  the  governor  thereof,  or  any  on^ocwhi * 
officer  or  servant  employed  therein,  the  committee  appointed  for  the  Millbank  Pe- 
management  of  the  said  Penitentiary,  under  and  by  virtue  of  the  ritentiary. 
acts  tor  the  regulation  of  the  said  renitentiary,  may  order  him  or 
her  to  be  prosecuted  for  the  said  offence,  and,  upon  conviction 
thereof,  such  offender  shall  be  liable  to  be  confined  in  the  said  Peni- 
tentiary for  any  term  not  exceeding  two  years,  in  addition  to  the 
term  for  which,  at  the  time  of  committing  such  offence,  he  or  she 


(p)  By  sec.  41,  persona  against  whom 
indictments  or  informations  have  been  found 
or  filed  for  such  assaults,  are  to  be  bound 
with  two  sureties  to  answer  the  same,  and 
in  default  to  be  committed  :  by  sec  42,  if 
any  offender  be  in  prison  for  want  of  bail,  a 
copy  of  the  indictment  or  information  may 
be  delivered  to  the  gaoler  with  a  notice  of 
trial  and  proceedings  had  thereon. 

(A)  This  provision  would  probably  be 
held  to  extend  only  to  assaults  upon  officers 
when  in  the  execution  of  their  duty.  If, 
therefore,  upon  an  indictment  containing 


counts  for  assaulting  an  officer  in  the 
execution  of  his  duty,  and  for  a  common 
assault,  the  jury  were  to  acquit  on  all  the 
counts  except  on  that  for  the  common  assault, 
the  judgment  would  be  arrested  if  the  venue 
were  laid  in  any  county  except  that  in 
which  the  assault  was  committed.  Rex  0. 
Cartwright,  4  T.  R.  490,  arte,  p.  120. 

(AA)  Some  of  the  provisions  of  t>»f  act 
are  repealed  by  the  4  &  5  Wm.  4,  c.  51, 
and  the  4  &  5  Vict.  c.  20,  but  not  the  pro- 
visions above  set  forth.  C.  S.  6. 
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was  subject  to  be  confined,  and  shall  be  liable  (if  a  male,)  to  be 
publicly  or  privately  whipped,  if  die  Court  shall  so  think  fit."  (t ) 

Formerly  upon  an  indictment  for  felony,  the  prisoner  must  either 
have  been  convicted  of  a  felony  or  entirely  acquitted  ;(j)  but  the  1  Vict, 
c.  85.  has  introduced  a  very  important  alteration  in  cases  where  the 
crime  charged  includes  an  assault. 

By  sec  11  of  that  act,  "  on  the  trial  of  any  person  for  any  of  the 
offences  hereinbefore  mentioned,  (k)  or  for  any  felony  whatever, 
where  the  crime  charged  shall  include  an  assault  against  the  person* 
it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a 
verdict  of  guilty  of  assault  against  the  person  indicted,  if  the  evidence 
shall  warrant  such  finding;  and  when  such  verdict  shall  be  found, 
the  Court  shall  have  power  to  imprison  the  person  so  found  guilty  of 
an  assault  for  any  term  not  exceeding  three  years." 

By  sec.  8,"  where  any  person  shall  be  convicted  of  any  offence  punish- 
able under  this  act,  for  which  imprisonment  may  be  awarded,  it  shall 
be  lawful  for  the  Court  to  sentence  the  offender  to  be  imprisoned,  or  to 
be  imprisoned  and  kept  to  hard  labour,  in  the  common  gaol  or  House 
of  Correction;  and  also  to  direct  that  the  offender  6hall  be  kept  in 
solitary  confinement  for  any  portion  or  portions  of  such  imprison- 
ment, or  of  such  imprisonment  with  hard  labour,  not  exceeding  one 
month  at  any  one  time,  and  not  exceeding  three  months  in  any  one 
year,  as  to  the  Court  in  its  discretion  shall  seem  meet." 

Under  section  11,  a  prisoner  may  be  convicted  of  an  assault, 
although  the  offence  for  which  he  is  tried  was  committed  before  the 
1  Vict.  c.  85  came  into  operation.  Upon  an  indictment  under  the 
9  Geo.  4,  c.  31,  for  maliciously  wounding  with  intent  to  murder, 
&c,  on  the  23rd  of  September,  1837,  which  was  tried  on  the  31st 
of  October  following,  it  was  held,  that  the  prisoner  might  be  ac- 
quitted of  the  felony,  and  convicted  of  an  assault  under  the  1  Vict, 
c  85,  s.  11.  (I) 

All  persons  convicted  of  assaults  under  sec.  1 1,  upon  indictments 
for  felonies,  may  be  sentenced  to  hard  labour  under  sec  8.  On  an 
indictment  for  a  rape  in  the  common  form,  the  prisoner  was  found 
guilty  of  an  assault  This  being  an  offence  at  common  law,  and  not 
punishable  under  the  1  Vict  c.  85,  Mr.  B.  Parke  and  Mr.  B.  Bol- 
land  thought  they  had  no  power  to  sentence  to  hard  labour,  and  the 
sentence  was  accordingly  only  to  imprisonment  for  three  years ;  but 
it  appearing  that  other  judges  had  acted  differently,  the  opinion  of 
the  judges  was  asked  upon  this  question,  and  they  were  unanimously 
of  opinion,  that  hard  labour  might  be  added,  (m) 


(t)  By  tec.  3,  any  such  offender  may  be 
tried  either  where  the  offence  was  com- 
mitted, or  where  he  was  apprehended,  and 
the  order  of  the  Secretary  of  State  for  the 
confinement  of  the  party  in  the  Peniten- 
tiary, together  with  proof  of  his  identity, 
and  the  register  of  the  Penitentiary  in 
which  his  commitment  and  his  having 
been  received  under  the  said  order  is 
entered,  is  made  sufficient  evidence  of  all 
the  facts  inserted  in  such  registry,  without 
producing  the  record  of  such  conviction,  or 
proof  that  such  convict, had  been  convicted 


of  felony,  and  legally  ordered  to  be  confined 
in  the  said  Penitentiary. 

(j)  Except  in  those  cases  where  on  an 
indictment  lor  murder  the  jury  might  find 
the  prisoner  guilty  of  endeavouring  to  con- 
ceal the  birth. 

(k)  That  is  for  any  of  the  offences  against 
the  1  Vict  c.  85,  mentioned  in  chapter  4, 
ante,  p.  671,  and  chapter  9,  ante,  p.  719. 

(0  Reg.  ».  Hagan,  8  C.  Ct  P.  167, 
Bolland,  B.,  and  Coltman,  J. 

(m)  Anonymous,  2  Moo.  C.  C.  R.  40. 
The    learned  Barons  also  submitted    the 
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It  has  been  held,  that  a  prisoner  may  be  convicted  of  an  assault  To  what  cases 
under  this  section  upon  an  indictment  for  rape,  (q)  and  this,  al-  Ae  ****** 
though  he  be  under  fourteen,  and  therefore  incompetent  to  commit 
a  rape,  (r)  or  although  it  turn  out  that  the  prosecutrix  consented, 
supposing  the  prisoner  to  be  her  husband,  (s)  So  a  prisoner  may  be 
convicted  under  this  section  upon  an  indictment  for  murder ;  (t)  or  on 
an  inquisition  for  manslaughter ;  (u)  or  upon  an  indictment  for 
abduction,  if  the  jury  are  not  satisfied  that  the  prisoner  took  the  fe- 
male away  from  motives  of  lucre,  but  he  used  force  to  her  person  in 
taking  her  away,  (v)  or  upon  an  indictment  under  the  1  Vict  c.  85, 
s.  2,  for  causing  a  bodily  injury  dangerous  to  life,(t0)  or  for  stabbing 
with  intent  to  maim,  &c.  (ww) 

It  has  been  held,  that  a  prisoner  may  be  convicted  of  an  assault 
upon  an  inquisition  for  manslaughter,  alleging  the  death  to  be  caused 
by  striking,  although  there  be  no  evidence  of  the  cause  of  death. 
Upon  an  inquisition  by  which  the  prisoner  was  charged  with  killing 
the  deceased  by  striking  and  beating  him,  on  the  part  of  the  prosecu- 
tion it  was  proposed  to  offer  no  evidence,  as  the  cause  of  the  death 
could  not  be  sufficiently  ascertained.  Gurney,  B.  "  Taking  that  to 
be  so,  we  should  have  evidence  of  the  blows,  because  on  this  inqui- 
sition the  prisoner  may  be  convicted  of  an  assault  under  the  1  Vict, 
c.  85,  8.  11."  No  evidence  of  any  assault,  however,  was  produced, 
and  the  prisoner  was  acquitted,  (x) 

It  has  also  been  held,  upon  an  indictment  for  robbery,  if  the  jury  where  the 
find  the  prisoner  guilty  of  an  assault,  but  without  any  intention  jury  negative 
to  commit  a  felony,  that  he  may  be  sentenced  under  tnis  section.  **y  .^"fta*1 
Upon  an  indictment  under  the   1  Vict.  c.  87,  s.  3,  for  a  robbery,  felony, 
accompanied  by  violence,  the  prosecutor  stated  that  the  prisoner 
spit  in  his  face,  and  knocked  him  down,  that  he  was  stunned,  and 
when  he  came   to  his  senses  he  found  his  pocket  turned  inside 
out,  and  his  watch  gone  ;   contradictory  evidence  was,  however, 
given  on  the  part  of  the  prisoner;  and  the  jury  found  the  prisoner 
guilty  of  an  assault,  but  without  any  intention  to  commit  a  felony. 
It  was  contended  that  the  prisoner  could  not  be  convicted  of  the 
assault ;  the  meaning  of  the  section  was,  that  a  prisoner  might  be 
convicted  of  the  attempt  to  commit,  though  not  of  the  actual  and 
complete  commission  ;  and  here  the  finding  of  the  jury  disconnected 
the  assault  from  the  robbery.     Alderson,  8.,  said  that  the  words 
"  the  crime  charged,"  were  intended  to  signify  the  charge  as  stated 
in  the  indictment ;  and  that,  in  all  cases  of  felony,  where  an  assault 
was  stated  as  part  of  the  charge,  the  jury  were  at  liberty  to  acquit  of 
the  felony,  and  find  the  party  guilty  of  a  common  assault.     His 


further  question  whether  it  would  not  be 
advisable  for  the  future  to  direct  that  in- 
dictments for  felonies,  including  assaults, 
should  state  the  assault  to  have  been  with 
intent  to  commit  the  felony,  in  which  case 
the  prisoner  might  be  sentenced  to  hard 
labour ;  but  no  opinion  as  to  this  is  men- 
tioned in  the  report  C.  S.  G. 

(9)  Anonymous,  2  Moo.  G.  C.  40. 

(r)  Reg.  t>.  Brimilow,  2  Moo.  C.  C.  R. 
122.  9  C.  &  P.  366. 

(*)  Reg.  v.  Saunders,  8  G.  &  P.  265, 
Gurney,  6.    Reg.  o.  Williams,  8  0.  fit  P. 


286,  Alderson,  B.,  ant#,p.  678. 

(0  Reg.  v.  Gould,  9  C.  &  P.  364, 
Tindal,  C.  J.,  and  Parke,  B.  Reg.  v. 
Phelps,  Goltman,  J.,  Gloucester  Sum.  Ass, 
1841.  MSa  G.  S.  G. 

(«)  Reg.  v.  Pool,  9  G.  &  P.  728. 

<«)  Reg.  0.  Barratt,  9  C.  &  P.  387, 
Parke,  B.,  ante,  p.  709. 

(v)  Reg.  v.  Cruse,  8  C.  &  P.  541, 
Patteson,  J.,  and  all  the  Judges,  2  Moo. 
G.  G.  R.  53. 

(tew)  Reg.  v.  Nicholls,  9  G.  &  P.  267. 

(*)  Reg.  ».  Pool,  9  C.  &  P.  728. 
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Lordship  added,  that  the  point  had  been  reserved  by  Mr.  Baron 
Parke,  tor  the  opinion  of  the  fifteen  Judges,  who  had  decided  the 

Question  in  the  way  he  had  mentioned,  and  did  not  express  any 
oubt  on  the  subject     And  it  was  held  that  the  jury  could  convict 
the  prisoner  of  the  assault  (y) 

It  has  been  held  that  ii  a  prisoner  be  indicted  for  a  felony 
which  includes  an  assault,  he  may  be  convicted  of  an  assault,  if  the 
indictment  contain  one  good  count,  although  the  jury  may  not  find 
their  verdict  on  that  count  Upon  an  indictment  containing  counts 
for  wounding  with  intent  to  maim,  disfigure,  disable,  and  to  do  some 
grievous  bodily  harm  ;  the  case  was  left  to  the  jury  on  the  count  with 
intent  to  do  grievous  bodily  harm  only,  and  the  jury  found  the  prisoner 
guilty  of  an  assault  It  was  moved,  in  arrest  of  judgment,  that  the 
last  count  was  bad,  and  therefore  no  judgment  for  assault  could  be 

S'ven  upon  it  Gurney,  B.,  "  If  there  is  any  one  count  good,  and 
ere  is  an  acquittal  upon  all,  still  judgment  may  be  given  for  an 
assault  If  the  record  were  drawn  up,  there  would  be  no  error  on 
the  face  of  it"  It  was  submitted  that  if  the  record  were  drawn  up, 
it  would  state  that  the  jury  found  that  the  prisoner  was  not  guilty 
altogether  on  the  first  three  counts,  and  not  guilty  of  maliciously 
cutting,  but  guilty  of  an  assault  on  the  last  count,  and  then  if  the 
last  count  were  bad,  judgment  would  be  reversed  on  error.  Gur- 
ney, B.,  "I  am  clearly  of  opinion  that  the  objection  is  not 
vand."  (*) 

Upon  an  indictment  for  felony,  the  jury  cannot  convict  of  an 
assault  which  is  a  completely  separate  and  distinct  assault  On  an 
Indictment  for  a  rape,  it  appeared  that  the  prisoners  had  assaulted 
and  ill-used  the  prosecutrix,  at  different  times  in  the  evening,  and 
previous  to  the  time  when  the  rape  was  alleged  to  have  been  com- 
mitted, and  it  was  contended  that  on  this  indictment  the  jury  ought 
not  to  convict  the  prisoners  of  such  separate  and  independent 
assaults.  Parke,  B«,  "  I  quite  agree  with  the  learned  counsel,  that 
on  an  indictment  for  felony,  you  ought  not  under  the  late  statute, 
to  convict  of  a  completely  independent  and  distinct  assault,  but  only 
of  such  an  assault  as  is  connected  with  the  felony  charged."  (a)  It  must 
be  an  assault  involved  in,  and  connected  with  the  felony  charged* 
connected  with  ^here  upon  an  indictment  for  attempting  to  discharge  a  loaded 
the  felony  pistol  at  the  prosecutor,  it  appeared  that  the  prisoner  had  corn- 
charged,  mitted  several  assaults  with  his  hands  on  the  prosecutor,  by  pulling 

his  nose  and  otherwise,  before  he  pulled  out  the  pistol,  which  he 
attempted  to  discharge  ;  Parke,  B.,  said,  "  My  idea  is,  that  the 
prisoner  can  only  be  found  guilty  under  this  act  of  Parliament  of 
that  assault  which  was  involved  in,  and  connected  with,  the  pre- 
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to) Reg.  o.  Ellis,  8  C.  &  P.  654,  Park, 
J.  A.  J.,  and  Alderson,  B.  See  note  (/), 
po$t,  p.  782.  Park,  J.  A.  J.,  said  there 
was  a  case  before  him  on  the  last  Nor- 
folk circuit,  in  which  a  man  was  charged 
with  a  rape,  and  when  the  case  had  pro- 
ceeded to  a  certain  point,  all  on  a  sudden 
the  counsel  on  both  sides  agreed  that  the 
rape  was  not  satisfactorily  made  out,  and 
the  man  was  found  guilty  of  an  assault  only. 

(?)  Reg.  v    Nicholls,  9  C.  &  P.  267. 


But  see  Reg.  v.  Cruse,  8  C.  &  P.  541,  where 
an  objection  was  proposed  to  be  taken  on 
demurrer,  but  at  the  suggestion  of  Mr.  J. 
Patteson,  the  point  was  reserved  as  if 
taken  on  demurrer,  and  the  prisoners  con- 
victed of  an  assault ;  and  Mr.  J.  Patteson 
said  he  should  still  reserve  the  case  (and 
did  so),  because  "  if  the  demurrers  are 
well  founded  the  prisoners  ought  not  to 
have  been  tried  at  all." 
(a)  Reg.  v.  Guttridge,  9C.  &  P.  471. 
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sentation  of  a  loaded  pistol.     Suppose  there  was  a. common  assault 
committed  in  the  course  of  a  dispute  between  the  prisoner  and  the 
prosecutor,  I   do    not  think   that    the  prisoner  could   be    found 
guilty  of  that  assault  on  an  indictment  charging  him  with  felony. 
I  had  occasion  to  lay  down  the  same  rule  in  a  case  at  Worcester,  (a) 
which  was  the  case  of  an  assault  upon  a  female.     There  was  some 
question  about  the  crime  itself  having  been  committed,  but  there 
was  no  doubt  that  a  great  number  of  assaults  had  been  committed 
in  the  course  of  the  same  evening ;  the  learned  counsel  for  the  pri- 
soner suggested  that  if  the  jury  were  not  satisfied  of  the  assault 
which  was  connected  with  the  felony  charged,  the  prisoner  could 
not  be  found  guilty*  of  other  assaults  committed  on  the   same 
evening,  which  were  unconnected  with  the  crime,  and  I  was  of  that 
opinion.     It  appears  to  me  that  the  prisoner  can  only  be  found 
guilty  of  the  assault  involved  in  the  felony  charged."  (fr)     So  where 
upon  an  indictment  for  murder  against  Phelps,  Southan,  and  Smith,  it 
appeared  that  Phelps  had  struck  the  deceased  violently  with  his 
fist  several  times,  and  the  evidence  tended  to  show  that  he  then 
went  away,  and  was  not  present  at  the  time  the  fatal  blow  was 
struck,  which  might  hjtve  Deen  a  quarter  of  an  hour  afterwards ; 
and  the  only  evidence  against  Southan  and  Smith  was,  that  Southan 
had  said  something  to  encourage  Phelps  to  strike  the  deceased,  and 
that  Smith  had  said  he  had  given  the  deceased  a  kick,  and  that  they 
might  both  have  been  present  at  the  time  when  the  fetal  blow  was 
struck  ;  but  there  was  no  evidence  to  show  who  struck  it     Colt- 
man,  J.,  told  the  jury,  that  if  they  thought  Phelps  had  gone  away 
before  the  fetal  blow  was  struck,  they  might  convict  mm  of  an 
assault,  but  that  they  must  either  convict  Southan  and  Smith  of 
manslaughter,  or  entirely  acquit  them,  as  the  same  evidence  that 
tended  to  show  that  they  assaulted  the  deceased,  tended  to  show 
that  they  caused  his  death ;   and  the  jury  found  Phelps  guilty  of 
an  assault,  but  acquitted  Southan  and  Smith  altogether:  whereon 
it  was  objected,  that  as  the  finding  of  the  jury  must  have  proceeded 
upon  the  ground  that  Phelps  was  absent  at  the  time  the  ratal  blow 
was  given,  he  could  not  be  convicted  of  an  assault ;  that  the  assaults 
committed  by  him  were  just  the  same  as  if  they  had  been  committed 
the  day  before,  and  the  two  preceding  cases  were  relied  upon ; 
Coltman,  J.,  after  taking  time  to  consider  till  the  next  day,  reserved 
the  point,  and  the  judges  held  that  the  conviction  was  wrong,  and 
Phelps  was  discharged,  (c) 

The  prisoner  cannot  be  convicted  of  an  assault  under  this  section, 
upon  an  indictment  for  carnally  knowing  and  abusing  a  child  under 
the  age  of  ten  years,  (d)  or  for  carnally  blowing  and  abusing  a  child 
between  the  age  of  ten  and  twelve  years,  where  the  child  con- 
sented, (e)    The  jury  can  only  convict  where  the  crime  charged 

(a)  Reg.  v.  Gattridg*,9  C.  &  P.  471.  (<)  Reg.  v.  Martin,  2  Moo.  C.  G.  R. 

to)  Reg.  v.  St  George,  9  C.  &  P.  483.  123,  8.  C.    9  C.  &  P.  213,  ante,  696. 

(c)  Reg.  v.  Phelps,  Gloucester  Sum.  It  should  seem  that  if  the  offence  charged 
Ass.  1841.  MS.  C.  S.  G.  6t  M.  T.  1841.  in  the  indictment  would  be  proved,  al- 
The  case  was  reduced  to  manslaughter.  though  there  were  consent,  as  in  these 
Seeonle,  p.  606.  two  cases,  the  prisoner  could  not  be  con- 

(d)  Reg.  v.  Banks,  8  C.  &  P.  574,  rioted  of  an  assault,  because  "  the  crime 
Patteson,  J.,  ante,  p.  696.  charged"  would  not  in  such  case  "  include 
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includes  an  assault  against  the  person.  They  cannot,  therefore, 
convict  of  an  assault  upon  an  indictment  for  an  unnatural  crime 
committed  upon  an  animal  (J) 


an  assault,"  and  though  the  indictment 
might  allege  an  assault,  that  would  not 
render  it  part  of  the  crime  charged  within 
the  meaning  of  this  section.  G.  8.  G. 

(/)  Reg*  '•  Eaton,  8  G.  &  P.  417.  It 
may  admit  of  some  doubt  whether  the 
construction  of  sec.  11  of  the  1  Vict, 
c.  85,  is  finally  settled.  The  framer  of 
the  clause  probably  intended  that  the 
clause  should  apply  to  those  cases  where 
upon  an  indictment  for  a  felony,  includ- 
ing an  assault,  the  jury  should  acquit 
on  the  ground  that  the  felony,  although  at- 
tempted, was  not  completed;  but  if  such 
were  the  intention  the  words  do  not  so 
clearly  express  it  as  they  ought,  as  they 
authorize  the  jury  to  convict  "  of  assault," 
on  any  indictment  for  felony, "  where  the 
crime  charged  shall  include  an  assault" 
These  words  are  so  general  that  they 
might  include  any  assault,  whether  at  tbe 
time  of  the  felony  charged  or  not :  and  the 
learned  judges  have  therefore  been  obliged 
to  put  some  limitation  upon  them,  and  tbe 
proper  limitation  seems  to  be  that  which 
has  been  put  upon  them  by  the  very  learned 
Baron  in  Rex  v.  St  George,  namely,  that 
ike  assault  must  be  an  assault  involved  in 
and  connected  with  the  felony  charged;  and 
it  is  submitted  that  it  must  be  such  an 
assault  as  is  essential  to  constitute  part 
of  the  crime  charged.  A  felony  incluaing 
an  assault  may  be  said  to  consist  of  the 
assault,  the  intent  to  commit  the  felony, 
and  the  actual  felony.  Thus  in  robbery 
there  is  the  assault,  the  intent  to  rob,  and 
the  actual  robbery  t  and  in  such  a  case  it  is 


submitted  the  assault,  of  which  the  prisoner 
may  be  convicted,  must  be  such  an  assault 
as  constitutes  one  step  towards  the  proof  of 
the  robbery.    Upon  this  the  question  arises 
whether  an  assault,  where  the  jury  negative 
any  intention  to  commit  a  felony,  is  within 
the  section ;  and  it  is  submitted  that  it  is 
not,  as  such  an  assault  cannot  be  said  to  be 
involved  in  or  connected  with  the  felony 
charged  in  any  manner  whatsoever.     It 
is  true  that  an  assault  is  included  in  tbe 
felony,  but  it  is  an  assault  coupled  with  an 
intent,  and  if  the  jury  negative  the  intent 
such  an  assault  in  no  way  tends  to  prove 
the  felony :  and  it  certainly  would  be  a  great 
anomaly  if  the  prisoner  were  indicted  for 
a  felony,  and  the  jury  found  that  he  had  no 
intention  of  committing  a  felony,  that  he 
might  be  sentenced  to  three  years'  imprison- 
ment and  hard  labour,  while  if  he  had  been 
indicted  for  the  offence  of  which  he  really 
was  guilty,  he  could  only  be  sentenced  to 
imprisonment  without  hard  labour.  Reg.  v. 
Ellis,  ante,  p.   780,  therefore  seems  de- 
serving of  reconsideration,  and  the  more  so 
as  it  was  decided  before  Reg.  e.  Guttridge, 
Reg.  v.  St  George,  and  Reg.  t?.!Phelps,  ante* 
p.  78 1 .    The  intention,  no  doubt,  was  to  pu- 
nish attempts  to  commit  felonies,  including 
assaults,  and  it  is  to  be  regretted  that 
the  provision,  instead  of   being  what  it 
is,  was  not  that  upon  any  indictment  for 
felony,  if  the  jury  should  think  that  the 
felony  was  not  completed,  they  might  find 
the  prisoner  guilty  of  an  attempt  to  commit 
the   felony   charged  in   the   indictment 
G.  S.  G. 
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CHAPTER  THE  ELEVENTH. 


OF  MAIMING,   &C.   BY  THE  FURIOUS  DRIVING,   &C.   OF  STAGE 

COACHMEN. 

The  1  Geo.  4,  c  4,  enacts,  "  that  if  any  person  whatever  shall  Whew  any 
be  maimed,  or  otherwise  injured  by  reason   of  the  wanton   and  JJJJJdby  the 
furious  driving  or  racing,  or  by  the  wilful  misconduct  of  any  coach-  wanton  and 
man  or  other  person  having  the  charge  of  any  stage  coach  or  public  ft>™ j»  driring, 
carnage,  such  wanton  and  tunous  driving  or  racing,  or  wilful  mis-  misconduct  of 
conduct  of  such  coachman  or  other  person,  shall  be  and  the  same  the  coachman 
is  hereby  declared  to  be  a  misdemeanor,  and  punishable  as  such  ©f»yp«Mk 
by  fine  and  imprisonment:  provided  always,  that  nothing  in  this  wutoTdriv- 
act  contained  shall  extend  or  be  construed  to  extend  to  hackney  ing,&c,  is  de- 
coaches,  being  drawn  by  two  horses  only,  and  not  plying  for  hire  as  cl!"Td  *°  **  R 
stage  coaches."  mi        waoT' 

Sy  the  2  &  3  Wm.  4,  c.  120,  s.  34,  a  penalty  is  imposed  for  carry- 
ing a  greater  number  of  passengers  than  is  authorized  by  the  license, 
of  5L  for  each  passenger  above  the  number. 

By  the  7  &  8  Geo.  4,  c.  lxxv.,  s.  38,  every  person  convicted  of 
working  or  navigating  any  wherry,  boat,  or  other  vessel  licensed 
to  carry  persons  or  passengers  on  the  river  Thames,  in  which  any 
greater  number  of  persons  or  passengers  shall  be  taken  or  carried 
than  are  allowed  to  be  carried  therein,  in  case  any  one  or  more 
of  them  shall  by  reason  thereof  be  drowned,  besides  being  liable  to 
be  punished  for  a  misdemeanor,  is  disfranchised  and  not  allowed  at 
any  time  thereafter  to  work,  row,  or  navigate  any  wherry,  boat, 
or  other  vessel,  or  to  enjoy  any  of  the  privileges  of  a  freeman  of  the 
company  of"  The  Master,  Wardens,  and  Commonalty  of  Watermen 
and  Lightermen  of  the  River  Thames." 
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CHAPTER  THE  TWELFTH. 


OF  SETTING  SPRING  GUNS,  &C. 

7  &  8  Goo.  4,  The  7  &  8  Geo.  4,  c.  18,  s.  1,  enacts  and  declares,  "  That  if  any 
c.  18.  Penons  person  shall  set  or  place,  or  cause  to  be  set  or  placed,  any  spring 

pUcSht  rarine  B1111'  man  ^P*  or  °^leT  enghie  calculated  to  destroy  human  life, 
guns,  man  or  inflict  grievous  bodily  harm,  with  the  intent  that  the  same,  or 
traps,  &&,  whereby  the  same  may  destroy  or  inflict  grievous  bodily  harm,  upon 
S^ynwamir     a  ^xesP8i88eT  or  other  person  coming  in  contact  therewith,  the  person 

so  setting  or  placing,  or  causing  to  be  so  set  or  placed,  such  gun, 

trap,  or  engine  as  aforesaid,  shall  be  guilty  of  a  misdemeanor." 
Sec. 2.  Proviso  By  sec.  2,  "Nothing  herein  contained,  shall  extend  to  make  it 
fcrtrajw for  illegal  to  set  any  gin  or  trap,  such  as  may  have  been  or  may  be 
^JJ^JJ11*  usually  set  with  the  intent  of  destroying  vermin." 
Sect.  3.  Per-  By  sec.  3,  "  If  any  person  shall  knowingly  and  wilfully  permit 
sons  permitting  any  such  spring  gun,  man  trap,  or  other  engine,  as  aforesaid,  which 
E^^P'  may  have  been  set,  fixed,  or  left  in  any  place,  then  being  in,  or 
others,  to  con-  afterwards  coming  into  his  or  her  possession  or  occupation,  by  some 
tinue,  deemed  other  person  or  persons,  to  continue  so  set  or  fixed,  the  person  so 
th  hJame°t        permitting  the  same  to  continue,  shall  be  deemed  to  have  set  and 

fixed  such  gun,  trap,  or  engine,  with  such  intent  as  aforesaid." 
Sec  4.  Proviso      ^v  sec#  *»  "  Nothing  in  this  act  shall  be  deemed  or  construed  to 
for  guns,  traps,  make  it  a  misdemeanor,  within  the  meaning  of  this  act,  to  set  or 
&<*,  set  for  the  cause  to  be  set,  or  to  be  continued  set,  from  sun-set  to  sun-rise,  any 
SvreUmjr?        spring  gun,  man  trap,  or  other  engine,  which  shall  be  set,  or  caused 

or  continued  to  be  set,  in  a  dwelling-house,  for  the  protection 

thereof 

By  sec.  5,  the  act  is  not  to  affect  proceedings  touching  any  matter 

or  thing  done  or  committed  previous  to  its  passing.     And  by  sec  6> 

the  act  is  not  to  extend  to  Scotland. 


BOOK  THE  FOURTH. 


OF  OFFENCES  AGAINST  PROPERTY*,  PUBLIC  OR 

PRIVATE. 


CHAPTER  THE  FIRST. 


OF  BURGLARY. 


It  is  laid  down  in  the  more  ancient  authorities,  that  the  offence  Definition  of 
ot  burglary  may  be  committed  by  the  felonious  breaking  and  en-  the  offence, 
tering  of  a  church,  and  the  walls  and  gates  of  a  town,  in  time  of 

Eeace,  as  well  as  by  the  felonious  breaking  and  entering  of  a  private 
ouse.  (a)  But  the  more  material  inquiry  at  the  present  day  relates 
to  the  breaking  and  entering  of  private  houses,  or,  in  the  language  of 
the  books,  the  mansion-houses  of  individuals :  and  this  species  of  the 
offence  appears  to  be  well  described,  as— A  breaking  and  entering 
the  mansion-hotise  of  another  in  the  night,  with  intent  to  commit  some 
felony  within  the  same,  whether  such  felonious  intent  be  executed 
or  not.  (b) 


(a)  StaundX  P.  C.  30.  22  Ass.  pL  95. 
Britt  c.  10.  Dalt.  c.  99.  Crom.  31.  dpelm. 
in  verba  Burglaria.  In  3  Inst.  64,  Lord 
Coke  gives  as  a  reason  for  considering  the 
breaking  and  entering  the  church  as  a  bur- 
glary, that  the  church  is  domus  mansumalis 
omnipotentia  Dei;  but  Hawkins  says  that 
he  does  not  find  this  nicety  countenanced 
by  the  more  ancient  authors  ;  and  that  the 
general  tenor  of  the  old  books  seems  to  be 
that  burglary  may  be  committed  in  break* 
ing  houses,  or  churches,  or  the  walls,  of 
gates  of  a  town.  1  Hawk.  P.  C.  c.  38, 
s.  17.  And  in  4  Blac.  Com.  224,  it  is 
stated  that  breaking  open  a  church  is  un- 
doubtedly burglary. 

(b)  3  Inst.  63.  I  Hale,  549.  Sum.  79. 
1  Hawk.  P.  C.  c.  38,s.  1.  4  Blac.  Com. 
224.  2  East,  P.  C.  c.  15,  s.  1,  p.  484. 
Burn.  Just  tit.  Burglary,  s.  1.  The  word 
burglar  is  supposed  to  have  been  introduced 
from  Germany  by  the  Saxons ;  and  to  be 
derived  from  the  German,  burg,  a  house, 

VOL.  L  E 


and  larton,  a  thief;  the  latter  word  being 
from  the  Latin,  latro.  Burn.  Just.  tit.  Burgh 
s.  1.  2  East,  P.  C.  c  15,  s.   1,  p.  484. 
But  Sir  H.  Spelman  thinks  that  the  word 
burglaria  was  brought  here  by  the  Nor- 
mans, as  he  does  not  find  it  amongst  the 
Saxons :  and  he  says  that  butglatores,  or 
burgatoret,  were  so  called,  quod  dum  alii 
per  campoe  latroeinantur  eminus,  hi  burgoe 
pertinaciut  effringunt,  et  depradantur.  The 
crime,    however,    appears  to   have    been 
noticed  in  our  earliest  laws,  in  the  common 
genus  of  offences  denominated  Hamsecken ; 
and  by  the  ancient  laws  of  Canutus,  and  of 
Hen.  1,  to  have  beenpunishable  with  death. 
LI.  Canuti,c.  61.     Hen.  1,  c.  13.  1  Hale, 
547,  citing  Spelm.  Gloss,  tit.   Hamsecken, 
and  ibid.  tit.  Burglaria.    Originally,  the 
circumstance  of  time,  which  is  now  of  the 
very  essence  of  the  offence,  does  not  seem 
to  have  been  material j  and  the  malignity 
of  the  crime  was  supposed  to  consist  merely 
in  the  invasion  on  the  right  of  habitation,  to 
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A  breaking 
and  entering 
are  both  ne- 


Pursuing  the  order  of  this  definition,  we  may  consider,  I.  Of 
the  breaking  and  entering :  II.  Of  the  mansion-house  ;  1IL  Of 
the  time — namely,  the  night :  IV.  Of  the  intent  to  commit  a 
felony. 

L  Notwithstanding  some  loose  opinions  to  the  contrary,  which 
may  have  been  formerly  entertained,  it  is  now  well  settled  that  both 
a  breaking  and  entering  are  necessary  to  complete  the  offence  of 
burglary,  (c) 

With  respect  to  the  breaking,  it  is  agreed  that  it  is  not  every  en- 
trance into  a  house,  in  the  nature  of  a  mere  trespass,  which  will  be 
sufficient,  or  satisfy  the  language  of  the  indictment,  felonice  et  bur- 
glariter  f regit,  (d)  Thus,  if  a  man  enter  into  a  house  by  a  door  or 
window,  which  he  finds  open,  or  through  a  hole  which  was  made 
there  before,  and  steal  goods  ;  or  draw  goods  out  of  a  house  through 
such  door,  window,  or  hole,  he  will  not  be  guilty  of  burglary,  (e) 
There  must  either  be  an  actual  breaking  of  some  part  of  the  house, 
in  effecting  which  more  or  less  of  actual  force  is  employed  ;  or  a 
breaking  by  construction  of  law,  where  an  entrance  is  obtained  by 
threats,  fraud,  or  conspiracy. 

Where,  therefore,  a  cellar  window,  which  was  boarded  up,  had  in 
it  a  round  aperture  of  considerable  size,  to  admit  light  into  the 
cellar,  and  through  this  aperture  one  of  the  prisoners  thrust  his 
head,  and,  by  the  assistance  of  the  other  prisoner,  he  thus  entered 
the  house,  but  the  prisoners  did  not  enlarge  the  aperture  at  all ;  it 
was  held  that  this  was  not  a  sufficient  breaking.  (/)  So  where  a 
hole  had  been  left  in  the  roof  of  a  brewhouse,  part  of  a  dwelling- 
house,  for  the  purpose  of  light,  and  it  was  contended  that  an  entry 
through  this  hole  was  like  an  entry  by  a  chimney :  it  was  held 
that  this  was  not  a  sufficient  breaking.  Bosanquet,  J.,  "  The 
entry  by  the  chimney  stands  upon  a  very  different  footing  ;  it  is  a 
necessary  opening  in  every  house,  which  needs  protection  ;  but  if  a 
man  choose  to  leave  an  opening  in  the  wall  or  roof  of  his  house,  in- 
stead of  a  fastened  window,  he  must  take  the  consequences.  The 
entry  through  such  an  opening  is  not  a  breaking.9'  (a) 

An  actual  breaking  of  the  house  may  be  by  making  a  hole  in  the 
wall ;  by  forcing  open  the  door ;  by  putting  back,  picking,  or 
opening  the  lock  with  a  false  key  ;  by  breaking  the  window  ;  by 
taking  a  pane  of  glass  out  of  the  window,  either  by  taking  out  the 
nails  or  other  fastenings,  or  by  drawing  or  bending  them  back,  or  by 


which  the  laws  of  England  have  always 
shewn  an  especial  regard,  herein  agreeing 
with  the  sentiments  of  ancient  Rome,  as 
expressed  in  the  words  of  Cicero  :  Quid 
emm  eanctiuB,  quid  omni  reUgume  munitiu*, 
quam  donate  nniuscujutque  civiumf  Hie 
arte  ttati,  hie  foci — hoe  perfugium  eU  ita 
sanctum  omnibus,  ut  inde  abripi  neminem  fas 
tit.  The  learned  editor  of  Bacon's  Abridg- 
ment says  that  his  researches  had  not 
enabled  him  to  discover  at  what  particular 
period  time  was  the  first  deemed  essential  to 
the  offence ;  bat  that  it  must  have  been  so 
settled  before  the  reign  of  Ed.  6,  as  in 
the  fourth  year  of  that  king  it  is  expressly 
laid  down  that  it  shall  not  be  adjudged 
burglary,  nisi  ou  U  infreinder  del  meason  est 
pernoctem,  (Bro.  tit.  Corone,  pi.  185),  and 


that,  two  years  before,  per  nociem  is  intro- 
duced (Id.  pi.  180),  as  of  course  in  the 
mention  of  the  offence.  1  Bac  Ab.  tit. 
Burglary,  539  (ed  1807.)  And  see  3  Inst. 
66. 

(e)  1  Hawk.  P.  G.  c  38,  s.  3.  1  Hale, 
651.    4  Blac  Com.  226. 

(<f  )  3  Inst  64.  1  Hawk.  P.  C.  c  38, 
s.4.     1  Hale,  551,552. 

(«)  Id.  ibid.  For  if  a  person  leaves  has 
doors  or  windows  open,  it  is  his  own  folly 
and  ne^hpence;  and  if  a  man  enters 
therein  it  is  no  burglary.  4  Blac.  Com, 
226. 

( /)  Rex  v.  Lewis,  2  C  &  P.  628, 
Vaughan,  B. 

(  o)  Rex  v.  Spriggs,  1  M.  &  Rob.  357. 


chap,  i.]  Of  an  Actual  Breaking.  787 

putting  back  the  leaf  of  a  window  with  an  instrument  And  even 
the  drawing  or  lifting  up  the  latch  (A),  where  the  door  is  not  other- 
wise fastened  ;  the  turning  the  key  where  the  door  is  locked  on  the 
inside :  or  the  unloosing  any  other  fastening  which  the  owner  has 
provided,  will  amount  to  a  breaking,  (t) 

Where  a  pane  of  glass  had  been  cut  for  a  month,  but  there  was  no 
opening  whatever,  as  every  portion  of  the  glass  remained  exactly  in 
its  place,  and  the  prisoner  was  both  seen  and  heard  to  put  his  hand 
through  the  glass,  this  was  held  a  sufficient  breaking,  (j) 

So  where  a  window  opening  upon  hinges,  is  fastened  by  a  Opening 
wedge,  so  that  pushing  against  it  will  open  it,  if  such  window  be  window* 
forced  open  by  pushing  against  it,  there  will  be  a  sufficient  breaking. 
The  prisoner  got  into  the  prosecutor's  cellar,  by  lifting  up  a  heavy 
grating,  and  into  his  house  by  forcing  open  a  window  which  opened 
on  hinges,  and  was  festenea  by  two  nails,  which  acted  as  wedges, 
but  would  open  by  pushing  :  upon  a  case  reserved,  the  judges  held 
the  forcing  open  tne  window  to  be  a  sufficient  breaking,  (k)  So 
pulling  down  the  sash  of  a  window  is  a  breaking,  though  it  has  no 
fastening,  and  is  only  kept  in  its  place  by  the  pulley  weight :  and  it 
makes  no  difference  that  there  is  an  outer  shutter  which  is  not 
closed.  The  prisoner  entered  a  house  by  pushing  down  the  upper 
sash  of  a  window,  which  had  no  fastening,  and  was  kept  in  its  place 
by  die  pulley  weight  only.  There  was  an  outer  shutter,  but  it  was 
not  put  to.  A  case  was  reserved  upon  the  question,  whether  the 
pushing  down  the  sash  was  a  breaking,  and  all  the  judges  were  una-  > 
nimous  that  it  was.  (/) 

So  raising  a  window,  which  is  shut  down  close,  but  not  fastened, 
is  a  breaking,  although  there  be  a  hasp,  which  could  have  been 
fastened  to  keep  the  window  down,  (m) 

But  if  a  window  be  partly  open,  but  not  sufficiently  so  as  to  admit 
a  person,  the  raising  it  higher,  so  as  to  admit  a  person,  is  not  a 
breaking.  The  prisoner  was  seen  very  near  a  window,  which  in  the 
morning  had  been  shut  quite  down,  but  when  the  prisoner  was  seen 
was  raised  about  a  couple  of  inches,  and  he  immediately  afterwards 
threw  the  sash  quite  up,  and  entered  :  and  upon  a  case  reserved  the 
judges  were  unanimous  that  this  was  not  a  breaking,  (»)  But  where 
a  square  of  glass  in  a  kitchen  window,  through  which  the  prisoners 
entered,  had  been  previously  broken  by  accident,  and  half  of  it  was 
out  at  the  time  when  the  prosecutor  left  the  house,  and  the  aperture 
was  sufficient  to  admit  a  hand,  but  not  to  enable  a  person  to  put  his  . 
arm  in,  so  as  to  undo  the  fastening  of  the  casement,  and  one  of  the 
prisoners  thrust  his  arm  through  the  aperture,  thereby  breaking  out 
the  residue  of  the  square,  ana  having  so  done,  he  removed  the  fas- 
tening of  the  casement;  Mr.  J.  Alderson,  and  Mr.  J.  Patteson, 
entertaining  a  doubt,  from  the  difficulty  they  had  to  distinguish  satis- 
factorily the  case  of  enlarging  a  hole  already  existing,  from  the 

(ft)  Owen's  case,  I  Lewin,  35,  per  Bay-  (k)  Ilex  v.  Hall,  Beat,  T.  1818.    Run. 

ley,  J.,  whether  it  be  an  outer  or  inner  &  Ry.  355. 

door,  and  see  Bex  v.  Lawrence,  4  C.  &  P.  (I)  Rex  t.  Haines  &  Harrison,  East.  T. 

231,  and  Rex  v.  Jordan,  7  C.  &  P.  432.  1821.     Russ.  &  Ry.  451. 

(i)  1  Hale,  552.    3  Inst.  64.    Sum.  80.  (m)  Rex  t>.  Hyams,  7  C.  &  P.  441, 

1  Hawk.  P.  C,  c.  38,  s.  6.     2  East,  P.  C.  Park,  J.  A.  J.,  and  Coleridge,  J. 

c.  15,  s.  3,  p.  487.  (»)  Rex  t>.  Smith,  R.  &  M.  C.  C.  B. 

O)  Reg.  v.  Bird,  9  C.  &  P.  44,  Bosan-  178.     H.  T.  1828. 
quet,  J. 
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Where  the 
fastening  of  a 
trap-door  or 
flap  of  a  cellar 


enlarging  an  aperture,  by  lifting  up  further  the  sash  of  a  win- 
dow, in  the  preceding  case,  submitted  the  case  to  the  judges,  who 
were  unanimously  of  opinion  that  this  was  a  sufficient  breaking,  not 
by  breaking  the  residue  of  the  pane,  but  by  unfastening  and  opening 
the  window,  (o) 

It  was  doubted,  on  one  occasion,  whether  a  thief,  setting  into 
a  house  by  creeping  down  the  chimney,  could  be  found  guilty 
of  burglary,  as  the  house,  being  open  in  that  part,  could  not  be  said 
to  have  been  actually  broken  ;  (p)  but  it  was  afterwards  agreed, 
that  such  an  entry  into  a  house  will  amount  to  a  breaking,  on  the 
ground,  that  the  house  is  as  much  closed  as  the  nature  of  things  will 
permit  (q) 

Getting  into  the  chimney  of  a  house  is  a  sufficient  breaking  and 
entering  to  constitute  burglary,  though  the  party  does  not  enter  any 
of  the  rooms  of  the  house.  The  prisoner  got  in  at  the  top  of  a 
chimney,  and  got  down  to  just  above  the  mantle-piece  of  a  room  on 
the  ground-floor.  A  case  was  reserved  upon  the  question,  whether 
this  was  a  breaking  and  entering  of  the  dwelling-house ;  and  two  of 
the  judges  thought  it  was  not,  because  the  party  could  not  be  consi- 
dered as  being  in  the  dwelling-house,  not  having  got  below  the 
chimney-piece ;  but  the  ten  other  judges  held  otherwise,  on  the 
ground  that  the  chimney  was  part  of  the  dwelling-house,  that  the 
getting  in  at  the  top  was  a  breaking  of  the  dwelling-house,  and  that 
the  lowering  himself  by  the  party  was  an  entry  within  the  dwelling- 
house,  (r) 

A  case  is  reported,  in  which  the  breaking  was  holden  to  be  suffi- 
cient, though  there  was  no  interior  fastening  to  the  doors  which  were 
opened.  The  place  which  the  prisoner  entered  was  a  mill,  under 
the  same  roo£  and  within  the  same  curtilage,  as  the  dwelling-house : 
through  the  mill  there  was  an  open  entrance,  or  gateway,  capable 
of  admitting  waggons,  and  intended  for  the  purpose  of  loading  them 
more  easily  with  flour  by  means  of  a  large  aperture  or  batch, 
over  the  gateway,  communicating  with  the  floor  above ;  and  this 
aperture  was  closed  by  folding  doors  with  hinges,  which  fell  over 
it,  and  remained  closea  by  their  own  weight,  but  without  any  inte- 
rior fastening ;  so  that  persons  on  the  outside,  under  the  gate- 
way, could  push  them  open  at  pleasure,  by  a  moderate  exertion 
of  strength.  The  prisoner  entered  the  mill  in  the  night,  by  so 
pushing  open  the  folding  doors,  with  the  intention  of  stealing  flour ; 
and  this  was  holden  to  be  a  sufficient  breaking  by  the  learned  judge 
who  tried  the  prisoner  ;  and  the  prisoner  was  accordingly  convicted 
of  burglary.  (s) 

But  doubts  were  entertained  whether  lifting  up  the  trap-door  or 
flap  of  a  cellar,  which  was  kept  down  solely  by  its  own  weight,  was  a 
sufficient  breaking  ;  such  trap-door  or  flap  being  used  for  the  pur- 
pose only  of  taking  in  liquors  to  the  cellar,  and  not  as  a  common 

it  burglary. 


(o)  Rext>.  Robinson,  R.  &  M.  C.  C.  R. 
327.    H.  T.  1832. 

(p)  1  Hale,  552,  where  the  learned 
author  says  that  he  was  doubtful  whether  it 
was  burglary,  and  so  were  some  others; 
but  that  upon  examination  it  appeared  that 
in  the  creeping  down  of  the  prisoner,  some 
of  the  bricks  of  the  chimney  were  loosened, 
and  fell  down  in  the  room,  which  put  it  out 
of  question ;  and  direction  was  given  to  find 


(a)  Crompt.  32  (b\  Dalt  253.  I  Hawk. 
P.  G.  c.  38,s.  6.  2  East,  P.  C.  c  15,  a. % 
p.  485. 

(r)  Rex  r.  Brice,  East  T.  1 821.  Rosa. 
&  Ry.  450. 

(«)  Brown's  case,  Winton  Sbr.  An. 
799,  cor.  Buller,  J.  2  East,  P.  C.  c.  15, 
s.  3,  p.  487. 
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entrance  for  persons.    The  prisoner  was  indicted  for  stealing  some  wa8  0Dly  such 
bottles  of  wine  in  a  dwelling-house,  and  afterwards  burglariously  as  was  caused 
breaking  out  of  the  house.     Tne  wine  was  taken  from  a  bin,  in  the  ^^J^rlti 
cellar  of  the  house,  which  was  a  public-house,  and  removed  by  the  natural 
prisoner  from  the  bin  to  the  trap-door,  or  flap  of  the  cellar,  in  get-  weight;  it  was 
ting  out  of  which  he  was  apprehended.     The  cellar  was  closed  on  JertheoTCn- 
the  outside,  next  the  street,  only  by  the  flap,  which  had  bolts  be-  ingitconsti- 
longing  to.  it,  for  the  purpose  of  bolting  it  on  the  inside,  and  was  of  tuteda  suffi- 
considerable  size,  being  made  to  cover  the  opening  through  which  cient  breakxnff • 
the  liquors  consumed  in  the   public-house  were  usually  let  down 
into  the  cellar.      The  flap  was  not  bolted  on  the  night  in  ques- 
tion ;  but  it  was  proved  to  have  been  down ;   in  which  situation 
it   would    remain,  unless   raised  by  considerable   force.      When 
the  prisoner  was  first  discovered,  his  head  and  shoulders  were  out  of 
the  flap  ;  and  upon  an  attempt  being  made  to  lay  hold  of  him,  he 
made  a  spring,  got  quite  out,  and  ran  away,  when  die  flap  fell  down, 
and  closed  in  its  usual  way,  by  its  own  weight     Upon  this  evidence 
it  was  doubted  whether  there  was  a  sufficient  breaking  to  constitute 
the  crime  of  burglary ;  and,  the  prisoner  having  been  convicted,  the 
question  was  saved  by  the  learned  judge  who  presided  at  the  trial, 
for  the  opinion  of  the  twelve  judges,  who  were  divided  in  opinion  as 
to  this  being  a  sufficient  breaking,  (t) 

But  it  has  since  been  held,  that  lifting  up  the  flap  of  a  cellar,  But  it  ^ 
which  was  kept  down  by  its  own  weight,  is  a  sufficient  breaking,  been  since 
although  such  flap  may  have  been  occasionally  fastened  by  nails,  and  neW  sufficient, 
was  not  so  fastened  at  the  time  the  entry  was  made.     The  prisoner 
entered  into  a  cellar,  by  raising  up  a  flap-door,  which  let  down,  and 
had  from  time  to  time  been  fastened  with  nails,  when  the  cellar  was 
not  wanted  to  keep  coals  in :  and  the  jury  found  upon  the  evidence 
that  it  was  not  nailed  down  on  the  night  the  prisoner  entered ;  it 
was  held,  on  a  case  reserved,  that  there  was  a  sufficient  breaking,  (u) 

The  book,  22  Assiz.  95,  in  which  burglary  is  defined  as   the  Breaking  a 
breaking  of  houses,  churches,  walls,  courts,  or  gates,  in  time  of  peace,  wall,  built 
is  referred  to  by  Lord  Hale,  as  seeming  to  lead  to  the  conclusion,  J^  Jafo^6 
that  where  a  man  has  a  wall  about  his  house  for  its  safeguard,  if  a  guard, 
thief  should  in  the  night-time  break  such  wall,  or  the  gate  thereof, 
and  finding  the  doors  of  the  house  open,  should  enter  the  house,  it 
would  be  burglary ;  though  it  would  be  otherwise  if  the  thief  should 
get  over  the  wall  of  the  court,  and  so  enter  through  the  open  doors 
of  the  house,  (v)     But  upon  this  it  has  been  remarked,  that  the  doc- 
trine referred  to  by  Lord  Hale  was  anciently  understood  only  as  re- 
lating to  the  walls  or  gates  of  a  city  ;  and  did  not,  therefore,  support 
his  conclusion,  when  ne  applied  it  to  the  wall  of  a  private  house,  (w) 
And  the  distinction  between  breaking  and  coming  in  over  the  gate 
or  wall  is  spoken  of  by  an  able  writer,  as  being  over-refined  ;  for  if, 
as  he  observes,  the  gate  or  wall  be  part  of  the  mansion,  for  the  pur- 
pose of  burglary,  and  be  inclosed  as  much  as  the  nature  of  the 
thing   will   admit  of,  it   seems   to   be    immaterial  whether  it  be 
broken  or  overleaped,  and  more  properly  to  fall  under  the  same 

(0  Callan's  case,  cor.   Lord    Ellenbo-  (k)  Rex  0.  Russell,  East.  T.  1 833.  R.  &  M. 

borough,  0.  J.,  O.  B.  November,  1809.  C.  C.  R.  377.    This  case  seems  to  overrule 

Mich.  T.  1809.  MS.  Bayley,  J.,  and  Russ.  Rex  v.  Lawrence,  infra,  p.  792. 

&  Ry.   157.     This  case  approaches  very  (o)  1  Hale,  559. 

closeiy  to  Brown's  case,  ante,  p.  788.  («?)  Note  (»),  1  Hale,  559,  ed.  1800. 
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consideration  as  the  case  of  a  chimney ;  and  that  if  it  be  not 
part  of  the  mansion-house  for  this  purpose,  then  whether  it  be 
broken  or  not  is  equally  immaterial,  as  in  neither  case  will  it  amount 
to  burglary,  (x) 

A  door,  wall,  or  other  fence,  forming  part  of  the  outward  fence  of 
the  curtilage  and  opening  into  no  building,  but  into  the  yard  only, 
was  held  not  to  be  such  a  part  of  the  dwelling-house  as  that  the 
breaking  thereof  would  constitute  burglary  ;  and  it  was  held  to  make 
no  difference  that  the  door  broken  was  the  entrance  to  a  covered 

gateway,  and  that  some  of  the  buildings  belonging  to  the  dwelling- 
ouse  and  within  the  curtilage,  were  over  the  gateway,  and  that 
there  was  a  hole  in  the  ceiling  of  the  gateway*  for  taking  up  goods 
into  the  building  above.  The  prosecutor  nad  a  dwelling-house, 
warehouses,  and  other  buildings,  and  a  yard  ;  the  entrance  into  the 
yard  was  through  a  pair  of  rates,  which  opened  into  a  covered  way ; 
over  this  way  were  some  of  the  warehouses,  and  there  was  a  loop- 
hole and  crane  over  the  gates,  to  admit  of  goods  being  craned  up  ; 
and  there  was  also  a  trap-door  in  the  roof  of  the  covered  way ; 
there  was  free  communication  from  the  warehouses  to  the  dwelling- 
house  :  die  prisoners  broke  open  the  gates  in  the  night,  with  intent 
to  steal,  and  entered  the  yard,  but  did  not  enter  any  of  the  build- 
ings ;  and  upon  a  case  reserved,  the  judges  were  unanimous,  that  the 
outward  fence  of  the  curtilage,  not  opening  into  any  of  the  buildings, 
was  no  part  of  the  dwelling-house.  (  y)  So  an  area  gate,  opening 
into  the  area  only,  is  not  such  part  of  the  dwelling-house,  that 
the  breaking  of  the  gate  will  be  burglary,  if  there  oe  any  door 
or  fastening  to  prevent  persons  in  the  area  from  entering  the 
house,  although  such  door  or  other  fastening  may  not  be  secured  at 
the  time.  The  prisoners  opened  an  area  gate  in  a  street  in  London, 
and  entered  the  house  through  a  door  in  the  area,  which  happened 
to  be  open,  but  which  was  always  fastened  when  the  family  went  to 
bed,  and  was  one  of  the  ordinary  barriers  against  thieves.  Having 
stolen  in  the  house  to  the  value  only  of  39*.,  a  question  was  made, 
whether  the  breaking  the  area  gate  was  breaking  the  dwelling- 
house  so  as  to  constitute  burglary ;  and  as  there  was  no  free  pas- 
sage in  time  of  sleep  from  the  area  into  the  house,  the  juoges 
held  unanimously  that  the  breaking  was  not  a  breaking  of  the  dwel- 
ling-house. (*) 

Where  the  prisoner  broke  open  a  box,  used  as  a  shutter-box, 
which  partly  projected  from  the  wall  of  the  house,  and  adjoined  one 
side  ot  the  window  of  the  shop,  which   side  of  the  window  was 

Erotected  by  wooden  panelling,  lined  with  plates  of  iron ;  it  was 
eld  that  the  shutter-box  was  no  part  of  the  dwelling-house,  (a) 
The  breaking  requisite  to  constitute  a  burglary  is  not  confined 
to  the  external  parts  of  the  house,  but  may  be  of  an  inner  door, 
after  the  offender  has  entered  by  means  of  a  part  of  the  house  which 
he  has  found  open.    Thus,  if  A.  enter  the  house  of  B.  in  the  night 


(x)  2  East,  P.  C.  c  15,  s.  3,  p.  488. 

(y)  Rex  v.  Bennett  and  another,  Hil. 
1815.  MS.  Bayley,  J.,  and  Run.  &  Ry. 
289. 

(z)  Rex  v.  Davis  and  another,  Hil.  1817, 
MS.  Bayley,  J.,  Russ.  &  R.  322. 

(a)  Rex  v.  Paine,  7  C.  &  P.  135,  Lord 


Denman,  C.  J.,  Park,  J.  A.  J.,  Bolland,  B., 
Sir  J.  Cross.  The  whole  nuts  in  the 
report  are  inserted.  It  is  not  stated  whe- 
ther the  box  had  any  communication  with 
the  inside  of  the  house,  or  whether  the 
breaking  was  such  as  to  make  an  opening 
into  the  inside  of  the  house.  C.  Si  G. 
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time,  the  outward  door  being  open,  or  by  an  open  window,  and, 
when  within  the  house,  turn  the  Key  of  a  chamber  door,  or  unlatch 
it,  with  intent  to  steal,  this  will  be  burglary,  (b)  So  where  the 
prisoners  went  into  the  house  of  the  cook  at  Serjeant's  Inn,  in  Fleet- 
street,  to  eat,  and  taking  their  opportunity,  slipped  up  stairs,  picked 
open  the  lock  of  a  chamber  door,  broke  open  a  chest,  and  stole 
plate,  it  was  agreed  that  the  picking  open  the  lock  of  a  chamber 
door,  ousted  them  of  their  clergy,  though  the  breaking  open  the 
chest  would  not  have  done  so,(c)  And  it  will  also  axnouut  to 
burglary  if  a  servant  in  the  night  time  open  the  chamber  door  of  his 
master  or  mistress,  whether  latched  or  otherwise  fastened,  and  enter 
for  the  purpose  of  committing  murder  or  rape,  or  with  any  other 
felonious  design ;  or  if  any  other  person,  lodging  in  the  same  house, 
or  in  a  public  inn,  open  and  enter  another's  door,  with  such  evil  in- 
tent (d)  But  it  has  been  questioned  whether,  if  a  lodger  in  an  inn 
should,  in  the  night  time,  open  his  chamber  door,  steal  goods,  and 
go  away,  the  offence  would  be  burglary ;  on  the  ground  of  his 
having  a  kind  of  special  property  and  interest  in  his  chamber,  and  4 

the  opening  of  his  own  door  being  therefore  no  breaking  of  the  inn- 
keeper's house,  (e) 

It  is  clear  that  the  breaking  open  of  a  chest,  or  box,  by  a  thief  q„.  Astotbe 
who  has  entered  by  means  of  an  open  door  or  window,  is  not  a  kind  breaking  of 
of  breaking  which  will  constitute  burglary,  because  such  articles  are  2?b^[f  to 
no  part  of  the  house.  (J)     But  the  question  with  respect  to  the  the  freehold- 
breaking  of  cupboards,  and  other  things  of  a  like  kind,  when  affixed 
to  the  freehold,  has  been  considered  as  more  doubtful     Thus,  at  a 
meeting  of  the  judges,  upon  a  special  verdict,  to  consider  the  point, 
whether  breaking  open  tne  door  of  a  cupboard  let  into  the  wall  of 
the  house  were  burglary  or  not,  it  appears  that  they  were  divided 
upon  the  question,  (g)    But  Lord  Hale  says,  that  such  breaking  is 
not  burglary  at  common  law.  (h)    And  Mr.  J.  Foster  thinks  that, 
with  regard  to  cupboards,  presses,  lockers,  and  other  fixtures  of  the 
like  kind,  a  distinction  should  be  taken,  in  favour  of  life,  between 
cases  relative  to  mere  property,  and  such  wherein  life  is  concerned. 
He  says,  "  In  questions  between  the  heir  or  devisee,  and  the  exe- 
cutor, those  fixtures  may,  with  propriety  enough,  be  considered  as 
annexed  to,  and  parts  of  the  freehold.     The  law  will  presume,  that 
it  was  the  intention  of  the  owner,  under  whose  bounty  the  executor 
claims,  that  they  should  be  so  considered ;  to  the  end  that  the  house 
might  remain  to  those  who,  by  operation  of  law,  or  by  his  bequest, 
should  become  entitled  to  it,  in  the  same  plight  he  put  it,  or  should 
leave  it,  entire  and  undefaced.    But  in  capital  cases,  I  am  of  opinion 
that  such  fixtures  which  merely  supply  the  place  of  chests,  and  other 
ordinary  utensils  of  household,  should  be  considered  in  no  other 


(6)  1  Hale,  553.  1  Hawk.  P.  C.  c.  38, 
s.  6.  Johnson's  case,  Mich.  T.  *1786, 
2  East,  P.  C.  c  15,  s.  4,  p.  488. 

(c)  Anon.  1  Hale,  624. 

(d)  1  Hale,  653,  554.  4  Blac.  Com. 
227.  Binglose's  case,  2  W.  &  M.  MS. 
Denton,  cited  2  East,  P.  C.  c  15,  s.  4, 
p.  488.  Gray's  case,  I  Str.  481.  Sum.  82, 
84.     Bac.  Abr.  tit.  Burglary  (A). 

(e)  1  Hale,  554.  But  upon  this  it  is 
observed,  that  if  another  person  should  open 
such  lodger's  door  burglariously,  it  must  be 


laid  to  be  the  mansion  of  the  innkeeper,  and 
that  a  guest  may  commit  larceny  of  the 
things  delivered  to  his  charge.  2  East, 
P.  C.  c.  15,  s.  4,  p.  468,  and  see  Reg.  v. 
Wheeldon,  pott,  792,  note  (A)* 

(/ )  1  Hale,  523,  524,  555.  1  East. 
P.  C.  c.  15,  s.  5.  p.  488,  489. 

(g)  Fost.  108,  citing  MS.  Denton.  The 
meeting  of  the  judges  was  in  January, 
1690. 

(h)  1  Hale,  527. 
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light  than  as  mere  moveables,  partaking  of  the  nature  of  those  uten- 
sils, and  adapted  to  the  same  use."  ($) 

Though  it  was  said  to  be  the  law,  that  the  entering  into  the  house 
of  a  person,  without  breaking  it,  with  an  intent  to  commit  some 
felony,  and  afterwards  breaking  the  house  in  the  night  time  to  get 
out,  was  burglary ;  yet,  the  doctrine  was  questioned  by  great  autho- 
rity: (j)  and  it  was  thought  expedient  to  remove  the  doubt  by 
legislative  enactment  This  was  done  by  the  12  Anne,  stat  1,  c.  7, 
s.  3,  now  repealed  by  the  7  &  8  Geo.  4,  c.  27 ;  and  the  7  &  8  Geo.  4, 
c.  29,  s.  11,  declares,  that  "  if  any  person  shall  enter  the  dwelling- 
house  of  another  with  intent  to  commit  felony,  or  being  in  such 
dwelling-house,  shall  commit  any  felony,  and  shall  in  either  case 
break  out  of  the  said  dwelling-house  in  the  night  time,  such  person 
shall  be  deemed  guilty  of  burglary." 

If  a  person  commits  a  felony  in.  a  house,  and  breaks  out  of  it  in 
the  night  time,  this  is  a  burglary,  although  he  might  have  been  law- 
fully in  the  house ;  if,  therefore,  a  lodger  has  committed  a  larceny 
in  the  house,  and  in  the  night  time  even  lifts  a  latch  to  get  out  of 
the  house  with  the  stolen  property,  this  is  a  burglariously  breaking 
out  of  the  house,  (k) 

It  lias  been  held  that  getting  out  of  a  house  by  pushing  up  a  new 
trap-door,  which  was  merely  kept  down  by  its  own  weight,  and  on 
which  fastenings  had  not  at  that  time  been  put,  but  the  old  trap- 
door, for  which  this  new  one  was  substituted,  nad  been  secured  by 
fastenings,  was  not  a  sufficient  breaking  out  of  the  house.  (/) 

Having  mentioned  these  points  relating  to  an  actual  breaking,  we 

by  construction  may  now  inquire  concerning  a  breaking  by  construction  of  law, 
aw*  where  an  entrance  is  obtained  by  threats,  fraud,  or  conspiracy. 

By  threats.  Where  in  consequence  of  violence  commenced  or  threatened  in 

order  to  obtain  entrance  to  a  house,  the  owner,  either  from  appre- 
hension of  the  violence,  or  in  order  to  repel  it,  opens  the  door,  and 
the  thief  enters,  such  entry  will  amount  to  a  breaking  in  law :  (tn)  for 
which  some  have  given  as  a  reason  that  the  opening  of  the  door  by 
the  owner,  being  occasioned  by  the  felonious  attempt  of  the  thief, 
is  as  much  imputable  to  him  as  if  it  had  been  actually  done  by  his 
own  hands,  (w)  And  in  a  late  case,  where  the  evidence  was,  that 
the  family  within  the  house  were  forced  by  threats  and  intimidation, 
to  let  in  the  offenders,  Thomson,  B.,  told  the  jury,  that  although  the 
door  was,  literally,  opened  by  one  of  the  family,  yet  if  such  opening 

5>roceeded  from  the  intimidations  of  those  who  were  without,  ana 
rom  the  force  that  had  been  used,  knocking  at  and  breaking  the 
windows,  calling  out  and  insisting  upon  the  door  being  opened,  and 
firing  of  guns,  if  under  these  circumstances  the  persons  within  were 

(t)  Fost  109.  And  see  2  East.  P.  C. 
c.  15,  s.  5,  p.  489. 

(j)  By  Lord  Holt  and  Trevor,  C.  J.f  in 
Clarke  s  case,  O.  B.  1707.  2  East,  P.  C. 
c.  15,  s.  6,  p.  490.  And  tbe  question  is 
also  stated  in  I  Hale,  554,  where  he  says, 
"  If  a  man  enter  in  the  night  time  by  tne 
doors  open,  with  the  intent  to  steal,  and  is 
pursued,  whereby  he  opens  another  door  to 
make  his  escape  :  this.  I  think,  is  not  bur- 
glary, against  the  opinion  of  Dalt.p.  253 
(new  edit  p.  487),  out  of  Sir  Francis 
Bacon  ;  for  /regit  et  ejritit,  ho*  frrgit  et 


intrant."    Lord    Bacon   thought    h 
burglary.  Elem.  65. 

(f)  Reg.  v.  Wbeeldon,  8  C.  &  P.  747, 
Erskine,  J. 

(0  Rex  v.  Lawrence,  4  C.  &  P.  231, 
Holland,  B.  Unless  a  breaking  out  of  a 
house  can  be  distinguished  from  a  breaking 
into  a  house,  this  case  seems  overruled  by 
Rex  v.  Russell,  ante,  p.  789,  note  («).  See 
Jervis'  Archb.  8  Ed.  '309.    C.  S.  G. 

(m)  Crorapt.  32  (a),  1  Hale,  553.  2 
East,  P.  C.  c.  15,  s.  2,  p.  486. 

(«)  1  Hawk.  P.  C.  c.  38,  s.  7. 
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induced  to  open  the  door,  it  was  as  much  a  breaking  by  those  who 
made  use  of  such  intimidations  to  prevail  upon  them  so  to  open  it, 
as  if  they  had  actually  burst  the  door  open,  (o)  But  if,  upon  a  bare 
assault  upon  a  house,  the  owner  fling  out  his  money  to  tne  thieves, 
it  will  not  be  burglary ;  (p)  though  if  the  money  were  taken  up  in 
the  owner's  presence,  it  is  admitted  that  it  would  be  robbery,  (q) 
And  though  the  assault  were  so  considerable  as  to  break  a  hole  in 
the  house;  yet  if  there  were  no  entry  by  the  thief,  but  only  a 
carrying  away  of  the  money  thrown  out  to  him  by  the  owner,  the 
offence  could  not,  it  should  seem,  be  burglary,  though  certainly 
robbery,  (r) 

Where  an  act  is  done,  infraudem  legis,  the  law  gives  no  benefit  By  fraud, 
thereof  to  the  party.  Thus  if  thieves,  having  an  intent  to  rob, 
raise  hue  and  cry,  and  bring  the  constable,  to  whom  the  owner 
opens  the  door,  and  they,  when"  they  come  in,  bind  the  constable, 
and  rob  the  owner,  it  is  burglary,  (s)  And,  upon  the  same  prin- 
ciple, the  getting  possession  of  a  dwelling-house  by  a  judgment 
against  the  casual  ejector,  obtained  by  false  affidavits,  without  any 
colour  of  title,  and  then  rifling  the  house,  was  ruled  to  be  within 
the  statute  against  breaking  the  house,  and  stealing  the  goods 
therein,  (f)  So  if  a  man  go  to  a  house  under  pretence  of  having 
a  search  warrant,  or  of  being  authorized  to  make  a  distress,  and  by 
these  means  obtain  admittance,  it  is,  if  done  in  the  night-time, 
a  sufficient  breaking  and  entering  to  constitute  burglary,  or,  if  done 
in  the  day-time,  house-breaking,  (u) 

If  admission  to  a  house  be  gained  by  fraud,  not  carried  on  under 
the  cloak  of  legal  process,  as  by  a  pretence  of  business,  it  will  also 
amount  to  a  breaking  by  the  construction  of  law.  Accordingly 
it  was  adjudged,  that  where  thieves  came  to  a  house  in  the  night- 
time, with  intent  to  commit  a  robbery,  and  knocked  at  the  door, 
pretending  to  have  business  with  the  owner,  and,  being  by  such 
means  let  in,  robbed  him,  they  were  guilty  of  burglary,  (v)  And 
so  where  some  persons  took  lodgings  m  a  house,  and  afterwards, 
at  night,  while  the  people  were  at  prayers,  robbed  them:  it  was 
considered,  that  the  entrance  into  the  house  being  gained  by  fraud, 
with  an  intent  to  rob,  the  offence  was  burglary,  (w)  For  the  law 
will  not  endure  to  have  its  justice  defrauded  by  such  evasions,  (x) 


(o)  Rex  v.  Swallow  and  others,  cor. 
Thomson,  B.  York,  Jannunry,  1813.  MS. 
Bayley,  J.  The  prisoners  were  convicted, 
and  executed. 

(p)  1  Hawk.  P.  C.  c.  38,  s.  3. 

(q)  Sum.  81. .  2  East,  P.  C.  c.  15,  s.  2, 
p.  486. 

(r)  1  Hale,  555,  bat  he  says,  that  some 
have  held  it  burglary,  though  the,  thief 
never  entered  the  house ;  and  that  it  is 
reported  to  have  been  so  adjudged  by  Saun- 
ders, chief  baron,  Crorapt.  31  6.  Lord 
Hale  subjoins  to  this  doctrine  tatnen  quart, 
and  certainly,  as  a  part  of  the  statement  of 
the  case  is,  that  there  was  no  entry  into  the 
house,  and  as  an  entry  is,  as  will  be  pre- 
sently shewn,  as  essential  a  part  of  the 
offence  as  the  breaking,  it  seems  difficult  to 
discover  the  ground  on  which  it  could  have 
been  ruled  to  be  burglary.     The  editor  of 


Lord  Hale  (ed.  1800),  states  in  a  note, 
that  it  was  adjudged  by  Montague,  chief 
justice  of  the  C.  B.,  and  that  Saunders  only 
related  it. 

0)  3  Inst  64.  1  Hale,  552,  553.  Sum. 
81.  Crompt  32  6.  Kel.  44, 82.  I  Hawk. 
P.  C.  c.  38,  s.  10.    4  Blac  Com.  226. 

(0  Farre's  case,  Eel  43. 

(«)  Per  Cur.  in  Gascoigne's  case,  I 
Leach,  284. 

(o)  Le  Mott's  case,  Kel.  42.  1  Hawk. 
P.  C.  c.  38,  s.  8. 

(w)  Cassy  and  Cotter,  (case  of)  Kel. 
62,  63.  1  Hawk.  P.  C.  c.  38,  s.  9,  re- 
ferred to  by  the  Court,  in  giving  judgment 
in  Scrapie's  case,  1  Leach,  424. 

(x)  1  Hawk.  P.  C.  c.  38,  s.  9.  4  Blac. 
Com.  227.  2  East,  P.  C.  c.  15,  a.  2, 
p.  485. 


794 


Of  Burglary. 


[book  iv. 


A  case  is  also  reported,  where  the  entrance  to  the  house  was 

red  by  deluding  a  boy  who  had  the  care  of  it  It  appeared  upon 
evidence,  that  the  prisoner  was  acquainted  with  the  house, 
and  knew  that  the  family  were  in  the  country;  and  that  upon 
meeting  with  the  boy  who  kept  the  key,  she  desired  him  to  go 
with  her  to  the  house ;  and,  by  way  of  inducement,  promised  him 
a  pot  of  ale.  The  boy  accordingly  went  with  her,  opened  the 
door,  and  let  her  in ;  upon  which  she  sent  him  for  the  pot  of  ale, 
and,  when  he  was  gone,  robbed  the  house,  and  went  away.  And 
this  being  in  the  night  time,  it  was  adjudged  that  the  prisoner  was 
clearly  guilty  of  burglary,  (y) 
By  conspiracy.  The  breaking  may  also  be  by  conspiracy.  Thus  where  a  servant 
conspired  with  a  thief  to  let  mm  into  his  master's  house  to  com- 
mit a  robbery,  and  in  consequence  of  such  agreement,  opened  the 
door  or  window  in  the  night  time,  and  let  him  in ;  this,  according 
to  the  better  opinion,  was  considered  to  be  burglary  in  both  the 
thief  and  the  servant  (z)  And  this  doctrine  is  confirmed  by  a 
subsequent  decision.  Two  men  were  indicted  for  burglary;  and, 
upon  the  evidence,  it  appeared,  that  one  of  them  was  a  servant  in 
the  house  where  the  offence  was  committed;  that  in  the  night 
time  he  opened  the  street  door,  let  in  the  other  prisoner,  and  shewed 
him  the  side-board,  from  whence  the  other  prisoner  took  the  plate ; 
that  he  then  opened  the  door,  and  let  the  other  prisoner  out;  did 
not  go  out  with  him,  but  went  to  bed.  And  upon  these  facts 
being  found  specially,  all  the  judges  were  of  opinion,  that  both 
the  prisoners  were  guilty  of  burglary;  and  they  were  accordingly 
executed,  (a) 

It  may  be  here  mentioned,  that  in  the  case  of  a  servant  opening 
a  door  of  his  master's  house  for  a  felonious  purpose,  without  any 
plan  or  conspiracy  with  other  persons  to  commit  a  robbery,  it 
seems  to  have  been  considered,  that  the  question  whether  such  act 
will  amount  to  a  breaking  must  depend  upon  the  point,  whether 
the  door  might  have  been  opened  by  the  servant  in  the  courae  of 
his  trust  and  employment  Thus,  it  is  said,  that  if  a  servant  un- 
latch a  door,  or  turn  a  key  in  a  door  of  his  master's  house,  and 
steal  property  out  of  the  room ;  such  opening  of  the  door,  being 
within  his  trust,  is  not  a  breaking:  but  that  if  a  servant  break  open 
a  door,  whether  outward  or  inward,  (as  a  closet,  study,  or  counting 
house,)  and  steal  goods,  such  opening,  not  being  within  his  trust, 
will  amount  to  a  breaking  of  the  house,  either  within  the  statutes 
relating  to  the  breaking  of  dwelling-houses  in  the  day  time,  or 
within  the  law  of  burglary,  (b) 

With  respect  to  the  entering  necessary  to  constitute  burglary; 
it  is  agreed,  that  any,  the  least,  entry  either  with  the  whole  or 
any  part  of  the  body,  hand,  or  foot,  or  with  any  instrument  or 
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constitute  a 
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( y)  Rex  v.  Hawkins,  0.  B.  1704.  1 
East,  P.  C.  c.  15,  s.  2,  p.  485,  cited  from 
MS.  Tracy  80,  and  MS.  Sum. 

(*)  1  Hale,  553.  1  Hawk.  P.  C.  c  38, 
s.  14.  4  Blac  Com.  227.  In  Dalt.  c  99, 
p.  253  (later  ed.  p.  487 ),  it  is  supposed 
only  to  be  larceny  in  the  servant ;  but, 
Lord  Hale  says,  it  seems  to  be  burglary  in 
both,  for  if  it  be  burglary  in  the  thief,  it 
must  needs  be  so  in  the  servant,  because  he 
is  present  and  aiding  the  thief  to  commit  a 


burglary. 

(a)  CornwaTs  case,  2  Sir.  881.  1 
Hawk.  P.  C.  c.  38,  s.  14.  19  8t  Tri. 
(  Howel)  782  in  the  note. 

(6)  2  Hale,  354.  355.  Sed  murrt,  and 
see  Edmond's  case,  Hutt  20,  Eel.  67,  1 
Hale  564,  where  a  servant  who  unlatched 
the  stair-foot  door  and  went  with  a  hatchet 
to  kill  his  master,  was  held  guilty  of  bw- 
glary.     And  sve  ante,  p.  791.    C.  S.  G. 
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weapon,  introduced  for  the  purpose  of  committing  a  felony,  will 
be  sufficient,  (c)  Thus,  where  the  prisoner,  in  the  night  time, 
cut  a  hole  in  the  window  shutters  of  the  prosecutor's  shop,  which 
was  part  of  the  dwelling-house,  and  putting  his  hand  through  the 
bole,  took  out  watches  and  other  things,  which  hung  in  the  shop, 
within  his  reach,  it  was  holden  to  be  burglary,  (d)  So,  if  a  thief 
breaks  the  window  of  a  house  in  the  night  time,  with  an  intent  to 
steal,  and  puts  in  a  hook  or  other  engine,  to  reach  out  goods;  or 
puts  a  pistol  in  at  the  window  with  intent  to  kill ;  this  is  burglary, 
though  his  hand  be  not  within  the  window,  (e)  And,  in  a  case 
where  thieves  came  in  the  night  to  rob  A.,  who  perceiving  it  opened 
his  door,  issued  out,  and  struck  one  of  the  thieves  with  a  staff, 
when  another  of  them,  having  a  pistol  in  his  hand,  and  perceiving 
persons  in  the  entry  ready  to  interrupt  them,  put  his  pistol  within 
the  door,  over  the  threshold,  and  shot,  in  such  manner  that  his 
hand  was  over  the  threshold,  but  neither  his  foot  nor  any  other  part 
of  his  body,  it  was  adjudged  burglary  by  great  advice.  (/) 

Though  it  is  admitted  that  a  person  putting  a  pistol  in  at  a  Discharging  a 
window  with  intent  to  kill,  thereby  makes  a  sufficient  entry,  to  §"■»  ^c-,on 
constitute  a  burglary,  yet  it  has  been  questioned  whether  if  he  the  house.  ° 
should  shoot  without  the  window,  and  the  Dullet  come  in,  the  entry 
would  be  sufficient  (g)    It  is,  however,  elsewhere  laid  down,  that 
to  discharge  a  loaded  gun  into  a  house  is  a  sufficient  entry.  (A)    And 
a  learned  writer  has  observed,  that  it  seems  difficult  to  make  a  dis- 
tinction between  this  kind  of  implied  entry,  and  that  which  is 
effected  by  means  of  an  instrument  introduced  within  the  window 
or  threshold,  for  the  purpose  of  committing  a  felony ;  unless  it  be 
that  the  one  instrument  ov  which  the  entry  is  effected  is  holden  in 
the  hand,  and  the  other  cuschaiged  from  it;  but  that  no  such  dis- 
tinction is  any  where  laid  down  in  terms,  (t) 

It  appeals,  however,  that  the  mere  introduction  of  an  instru-  Introduction 
ment,  in  the  act  of  breaking  the  house,  will  not  make  a  sufficient  of  »i?stru- 
entry;   but  that  the  instrument  by  which   the  entiy  is  effected  ITof  breaking 
must  be  introduced  for  the  purpose  of  committing  a  felony.     So  the  house, 
that  where  a  thief  broke  a  hole  in  a  house,  intending  to  rob  the 
owner,  but  had  not  otherwise  entered,  when  the  owner  for  fear 
threw  out  his  money  to  him,  and  he  went  off  with  it;  the  better 
opinion  appears  to  have  been,  that  it  was  not  burglary.^;)     In 
another  case,  where  the  prisoners  had  bored  a  hole  with  an  instru- 
ment called  a  centre-bit  through  the  panel  of  a  house  door,  near 
to  one  of  the  bolts  by  which  it  was  fastened;  and  that  some  pieces 
of  the  broken  panel  were  found  withinside  the  threshold  of  the 
door;  but  it  did  not  appear,  that  any  instrument,  except  the  point 
of  the  centre-bit,  or  that  any  part  of  the  bodies  of  the  prisoners  had 


(<:)  3  Inst.  64.  1  Hale,  555.  Sum.  80. 
1  Hawk.  P.  C.  c.  38,  s.  1],  12,  1  And. 
115.  Lamb,  c  7,  p.  263.  Fost.  108. 
4  Blac  Com.  227.  Bacon.  Ab.  tit. 
Bursary  (&). 

(d)  Gibbons*  case,  Fost.  107,  108. 

(«>  3  Inst  64.    1  Hale,  555.    Sum.  80. 

(/)  1  Hale,  553.  Crompt.  32  (a).  2 
East,  P.  C.  c  15,  s.  7,  p.  490. 

(jjr)  1  Hale,  555,  where  it  is  said  that  this 
seei  as  to  be  no  entry,  to  make  a  burglary  ; 


but  a  qu.  is  added.    And  see  1  Anders.  1 15. 

(A)  1  Hawk.  P.  C.  c.  38,  a.  1 1 ;  and  it 
appears  to  have  been  ruled  by  Lord  Ellen- 
borough,  C.  J.,  that  a  person  discharging  a 
gun  from  the  outside  of  a  field,  into  it,  so 
as  that  the  shot  must  have  struck  the  soil, 
was  guilty  of  breaking  and  entering  the 
field.  See  Pickering  v.  Rudd,  4  Gampb. 
220.     1  Stark.  R.  58. 

(•)  1  East,  P.  C.  c  15,  s.  7,  p.  490. 

(j)!  Hale,  555,  ante,  p.  793,  note  (p). 
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Introducing 
the  hand  be- 
tween the 


been  withinside  the  house,  or  that  the  aperture  made  was  large 
enough  to  admit  a  man's  hand:  the  court  held  this  not  to  be  a 
sufficient  entry,  (k) 

Where  a  glass  window  was  broken,  and  the  window  opened  with 
the  hand,  but  the  shutters  in  the  inside  were  not  broken,  it  was 
ffUsTofa  win-  ruled  to  be  burglary,  but  considered  as  going  to  the  extremity  of 
Sow  and  an  the  law.  (I)  In  a  more  recent  case,  however,  it  was  decided  that 
inner  shutter,  introducing  the  hand  between  the  glass  of  an  outer  window,  and 
an  inner  shutter,  is  a  sufficient  entry  to  constitute  burglary,  on 
the  ground  that  as  the  glass  of  the  window  is  the  outer  fence, 
whatever  is  within  the  glass  is  within  the  house.  A  sash  window 
was  fastened  in  the  usual  way  by  a  latch  from  the  bottom  of  the 
upper  sash  to  the  top  of  the  lower  one,  and  there  were  inside 
shutters  fastened  within :  the  prisoner  broke  a  pane  in  the  upper 
sash,  and  introduced  his  hand  within  the  window  to  undo  the  latch, 
but  whilst  he  was  cutting  a  hole  in  the  shutter  with  a  centre-bit, 
and  before  he  had  undone  the  latch  of  the  window,  he  was  seized. 
The  point  saved  for  the  consideration  of  the  judges  was,  whether 
the  introduction  of  the  hand  between  the  window  and  the  shutter 
to  undo  the  window  latch,  was  a  sufficient  entry,  and  the  judges 
present  held  that  it  was.  (m)  And  in  a  more  recent  case,  where 
in  breaking  a  window  in  order  to  steal  something  in  the  house, 
the  prisoner's  finger  went  within  the  house,  the  judges  held  that 
there  was  a  sufficient  entry  to  constitute  burglary*  The  prisoner 
was  instantly  apprehended  before  he  could  put  his  hand  to  steal 
anything,  (w) 

"cut  throwing  up  a  sash  and  introducing  an  instrument  between 
the  sash  and  an  inside  shutter  to  force  open  the  shutter,  is  not  an 
entry,  if  the  hand  or  some  part  of  it  is  not  within  the  sash.  A 
glass  sash  window  was  left  closed  down,  but  was  thrown  up  by  the 
prisoners ;  the  inside  shutters  were  fastened,  and  there  was  a  space 
of  about  three  inches  between  the  sash  and  the  shutters,  which  were 
about  an  inch  thick ;  after  the  sash  was  thrown  up,  a  crow-bar  had 
been  introduced  to  force  the  shutters,  and  had  been  not  only  within 
the  sash,  but  had  reached  to  the  inside  of  the  shutters,  as  the  mark 
of  it  was  found  on  the  inside  of  the  shutters;  and  upon  a  case 
reserved,  the  judges  held  that  this  was  not  an  entry,  as  it  did  not 
appear  that  any  part  of  the  prisoner's  hand  was  within  the  window,  (o) 
The  prisoners  were  convicted  before  Best,  J.,  on  an  indictment 
charring  them  with  burglariously  breaking  and  entering  the  dwell- 
ing house  of  the  prosecutor,  with  intent  to  steal,  and  stealing  a 
flitch  of  bacon.  The  prisoner  Loosely  lodged  in  the  prosecutor's 
house :  the  window-shutter  was  in  the  night  time  opened  from  the 


Introducing  in- 
struments to 
force  shutters. 


(k)  Rex  v.  Hughes  and  others,  O.  B. 
1785.  1  Leach,  406.  1  Hawk.  P.  C. 
c  3K,  s.  12.  2  East,  P.  C.  c  15,  s.  7, 
p.  491. 

(/)  Roberts's  aha*  Chambers's  case, 
O.  B.  1702.  1  East,  P.  C.  c.  15,  s.  3, 
p.  487.  It  was  so  ruled  by  Ward,  Gh.  B., 
Powis  and  Tracy,  Js.,  and  the  Recorder  ; 
and  they  thought  this  the  extremity  of  the 
law :  and,  on  a  subsequent  conference  with 
the  other  Judges,  Holt,  C.  J.,  and  Powell, 
J.,  doubting,    and   inclining    to  another 


opinion,  no  judgment  was  given. 

(m)  Rex  v.  Bailey,  HiL  T.  1818,3*8. 
Bayley,  J.,  and  Russ.  &  Ry.  341.  Two 
of  the  judges,  Lord  EUenborough,  C.  J., 
and  Garrow,  B.,  had  some  little  doubt. 
The  judges  absent  were  Gtbbs,  C.  J., 
Bayley,  J.,  and  Dallas,  J.  Rex  t>.  Perkes, 
1  C.  &  P.  300,  S.  P. 

(»)  Rex  v.  John  Davis.  Hil.  T.  1823, 
Russ.  &  Ry.  490. 

(o)  Rex  v.  Rust,  R.  Sc  M.  C  C.  R. 
183:     East  T.  1328. 
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inside  of  the  house,  the  casement  of  the  window  was  taken  out, 
and  the  bacon  was  most  probably  put  through  the  window  to  Burr, 
by  whom  it  was  carried  away  from  the  prosecutor's  premises  to 
Burr's  house.  It  did  not  appear  that  Loosely  went  out  of  the 
house,  or  that  Burr  ever  entered  the  house.  His  Lordship  inclined, 
at  the  trial,  to  think  that  the  charge  of  burglary  in  the  indictment 
was  not  supported  by  the  evidence ;  but  told  the  jury,  that  if  they 
believed  the  facts,  he  advised  them  to  convict,  and  that  he  would 
save  the  point  for  the  twelve  judges ;  afterwards,  on  conferring  with 
the  judges  of  the  court  of  King's  Bench,  he  thought  that  there  was 
no  evidence  of  entering  the  house,  and  he  therefore  did  not  present 
the  case  to  the  twelve  judges,  but  recommended  a  pardon,  on  con- 
dition of  transportation  for  seven  years,  as  the  prisoners  were  properly 
convicted  of  a  larceny.  ( p) 

The  entry  need  not  be  made  on  the  same  night  as  the  breaking,  Entry  need  not 
though  both  must  be  done  in  the  night  time :  (a)  but  this  point  wul  *»  n^®  the 
be  more  properly  mentioned  in  the  treating  of  tne  time  at  which  the  thebreHing; 
offence  may  be  committed* 

The  doctrine  which  has  been  laid  down,  respecting  principals  in  A  breaking 
the  second  degree,  and  aiders  and  abettors,  in  a  former  part  of  this  j"1**  entering 
work,  will  apply  to  the  case  of  burglary;  and  make  the  breaking  be  Se  act  of 
and  entering  by  one  the  act  of  all  the  party  engaged  in  the  tran-  the  whole  party 
saction,  and  legally  present  while  the  feet  is  committed,  (r)    So  J?*"**1 " 
that  if  A.,  B.,  and  (J.,  go  upon  a  common  purpose  and  design  to  tion!™8"11" 
commit  a  burglary  in  the  house  of  D.,  and  A.  only  actually  break 
and  enter  the  house,  B.  stand  near  the  door  but  do  not  enter,  and 
C.  stand  at  the  lane's  end,  orchard  gate,  &c,  to  watch,  this  will 
be  burglary  in  them  all ;  and  they  are  ail  in  law  principals.  (*) 

Neither  will  the  offence  be  the  less  the  act  of  the  party  from  Entry  and 
his  having  effected  the  entry  and  the  stealing  by  means  of  an  in-  J^jJ"1?  rf~ 
fent  under  the  age  of  discretion.     Thus,  if  A.,  a  man*  of  fall  age,  meaMofan 
take  a  child  of  seven  or  eight  years  old,  well  instructed  by  him  in  infant 
the  villanous  art,  as  some  such  there  are ;  and  the  child  goes  in  at 
the  window,  takes  goods  out,  and  delivers  them  to  A.,  who  carries 
them  away,  this  is  burglary  in  A.,  though  the  child  who  made  the 
entry,  be  not  guilty,  by  reason  of  his  infancy,  (t) 

IL  The  breaking  and  entering,  which  have  been  thus  described,  Of  the  man- 
must  take  place  in  a  mansion  or  dwelling-house;  which  latter  term  »o»-n«we- 
is  now  generally  adopted  in  indictments  for  burglary.  And  in 
treating  of  such  mansion,  or  dwelling-house,  it  wul  be  proper  to 
inquire,  first,  as  to  what  shall  be  so  considered ;  secondly,  how  far 
it  must  be  inhabited ;  and,  thirdly,  as  to  the  person  to  be  deemed 
the  owner  of  it;  for  the  ownership  must  be  correctly  stated  in  the 
indictment 

Every  house  for  the  dwelling  and  habitation  of  man  is  taken  to  What  shall  be 
be  a  mansion-house  in  which  burglary  may  be  committed,  (u)    And  J^jJjjJ?1* 
a  portion  only  of  a  building  may  come  under  this  description.    Thus  house, 
where,  upon  an  indictment  for  burglary,  it  appeared  that  the  pro- 
secutor rented  only  certain  rooms  of  a  house,  namely,  a  shop  and 
parlour,  in  which  the  burglary  was  committed,  but  that  the  owner 

(p)  Rex  v.  Burr.  O.  B.  1821,  MS.  3  (s)  1  Hale,  565. 

Burn,  J.,  D.  &  W.  93.  (0  1  Hale,  555,  556. 

(q)  1  Hale,  551.    4  Blac.  Com.  236.  («)  3  Inst.  64. 
(r)  Ant*,  p.  26,  ft  ttq. 
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Booths,  tents, 


Not  building* 
within  the 
curtilage,  un- 


did not  inhabit  any  part  of  the  house,  and  only  occupied  the  cellar, 
it  'was  holden  that  the  shop  and  parlour  were  to  be  considered  as 
the  mansion-house  of  the  prosecutor,  (t?)  And  sets  of  chambers  in 
a  college,  or  an  inn  of  court,  are  to  all  purposes  considered  as  distinct 
dwelling-houses ;  being  often  held  unaer  distinct  titles,  and,  in  their 
nature  and  manner  of  occupation,  as  unconnected  with  each  other, 
as  if  they  were  under  separate  roofs,  (w)  A  loft,  situated  over  a 
coach-house  and  stables,  in  a  public  mews,  and  converted  into 
lodging-rooms,  has  also  been  holden  to  be  a  dwelling-house.  The 
prosecutor,  who  was  coachman  to  a  lady,  rented  the  rooms  at  a 
yearly  rent ;  but  he  had  never  paid  any  rent ;  and  the  rooms  were 
not  rated  in  the  parish  books  as  dwelling-houses,  but  as  appur- 
tenances to  the  coach-house  and  stables:  the  way  to  the  coach- 
house and  stables  was  down  a  passage  out  of  the  public  mews,  to 
a  staircase  which  led  to  these  rooms,  and  the  entrance  to  which 
staircase  was  through  a  door,  which  was  never  fastened,  but  there 
was  a  door  at  the  top  of  the  staircase  to  the  rooms,  which  was 
locked  at  night,  and  was  broken  by  the  prisoner.  It  was  con- 
tended, on  behalf  of  the  prisoner,  that  these  rooms,  which  probably 
were  originally  intended  as  mere  hay-lofts,  did  not,  in  contem- 
plation of  law,  form  such  mansions  or  dwelling-houses,  as  to 
become  the  subject  of  burglary :  but  the  objection  was  overruled 
by  the  Court,  who  thought  that  the  circumstance  of  these  rooms 
being  situated  over  the  coach-house  and  stables,  would  not  alter 
the  nature  of  the  case  ;  and  that  they  were,  to  all  intents  and  pur- 
poses, the  habitation  and  domicile  of  the  prosecutor  and  his  family,  (a?) 
Burglary,  however,  cannot  be  committed  by  breaking  into  any 
inclosed  ground,  or  any  booth,  or  tent,  erected  in  a  market,  or 
fair,  though  the  owner  may  lodge  therein ;  for  the  law  regards 
thus  highly,  nothing  but  permanent  edifices ;  and  the  lodging  of 
the  owner  m  so  fraila  tenement  no  more  makes  it  burglary  to  break 
it  open,  than  it  would  be  to  uncover  a  tilted  waggon  in  the  same  cir- 
cumstances, (y) 

Where,  however,  a  permanent  building  of  mud  and  brick  on  the 
Down  at  Weyhill,  which  was  only  used  as  a  booth,  for  the  purposes  of 
the  fair,  for  a  few  days  in  the  year,  had  wooden  doors,  and  windows 
bolted  inside,  and  the  prosecutor  rented  it  for  the  week  of  the  fair, 
and  he  and  his  wife  slept  there  every  night  of  the  fair,  during  one 
night  of  which  the  offence  was  committed ;  it  was  held  that  this  was  a 
sufficient  dwelling-house  for  the  purpose  of  burglary,  (s) 

The  mansion  or  dwelling-house,  in  which  burglary  might  be 
committed,  was  held  formerly  to  include  the  outhouses,  such  as 
warehouses,  barns,  stables,  cowhouses,  or  dairy-houses,  though  not 


(©)  Rogers's  case,  1  Leach,  89,  428.  2 
East,  P.  C.  <J.  15,s.  19,  p.  606.  The  points 
respecting  different  mansions  in  the  same 
house,  will  be  considered  presently,  in 
bMtbg  of  the  ovnerMp  «f  the  mansion- 
house. 

(«)  1  Hale,  522,  556.  1  Hawk.  P.  C. 
c.  38,  a.  18.  Evans  and  tfynche  (case  of)* 
Cro.  Car.  473.  4  Blac.  Com.  225.  2 
East,  P.  C.  c  15,  s.  17,  p.  505. 

(*)  Tomer's  case,  O.  B.  1784,  ear. 
Gould  and  Buller,  Js. ;  and  Perryn,  B. 
1  Leach,  305.    2  East,  P.  C.  c.  15,  s.  9, 


p.  492.  Mir.  J.  Boiler  did  not  give  any 
opinion ;  but  said  he  would  save  the  case 
for  the  opinion  of  the  judges,  who  after- 
wards considered  die  case,  and  were  of 
opinion  that  this  was  a  dwelling-bouse; 
and  the  prisoner,  who  had  been  acquitted 
of  breaking  and  entering  in  the  night  time, 
had  judgment  for  stealing  to  the  ▼aloe  of 
forty  shillings  out  of  the  dwelling-house. 

(?)  1  Hale,  557.  1  Hawk.  P.  C.  c  18, 
s.  35.     4  Blac.  Com.  226. 

(z)  Rex  o.  Smith,  1M.&  Rob.  256V 
Park,  J.  A.  J.,  and  Littledale,  J. 
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under  the  same  roof,  or  joining  contiguous  to  the  dwelling-house,  ton  there  be 
provided  they  were  parcel  thereof,  (z)     And  any  outhouse  within  *«»»«M"uca- 
the  curtilage^  or  same  common  fence,  as  the  mansion  itself,  was 
considered  to  be  parcel  of  the  mansion,  upon  the  ground  that  the 
capital  house  protected  and  privileged  all  its  branches  and  appur- 
tenants, if  witnin  the  curtilage  or  homestalL  (a)    But  the  7  &  8   7  &  8  Geo.  4, 
Geo.  4,  c.  29,  s.  13,  has  made  an  important  alteration  in  this  c*      *' 
respect.     It  enacts,  "  that  no  building,  although  within  the  same 
curtilage  with  the  dwelling-house,  and  occupied  therewith,  shall  be 
deemed  to  be  part  of  such  dwelling-house  for  the  purpose  of  burg- 
lary, unless  there  shall  be  a  communication  between  such  building 
and  dwelling-house,  either  immediate,  or  by  means  of  a  covered  and 
enclosed  passage  leading  from  the  one  to  the  other."     But  the 
breaking  and  entering  any  building  within  the  curtilage  of-  a  dwel- 
ling-house, and  stealing  therein,  is  subjected  to  a  higher  punishment 
than  simple  felony  by  another  section  of  the  same  statute,  which  will 
be  more  particularly  mentioned  in  a  subsequent  chapter,  (6) 

In  some  cases,  a  part  of  a  mansion-house  may  be  so  severed  from   a  pert  of  a 
the  rest,  by  being  let  to  a  tenant,  as  to  be  no  longer  a  place  in  house  may  be 
which  burglary  can  be  committed     Thus,  though  a  shop  may  be,  jJJ,2Jaiewit 
and  usually  is,  a  parcel  of  the  dwelling-house  to  which  it  is  attached;  as  no  longer 
yet  if  the  owner  of  the  dwelling-house  let  the  shop  to  a  tenant  who  to  be  a  place  in 
occupies  it  by  means  of  a  different  entrance  from  that  belonging  to  wW^^J2l*r3r 
the  dwelling-house,  and  carries  on  his  business  in  it,  but  never  mitted\ 
sleeps  there,  it  is  not  a  place  in  which  burglary  can  be  committed, 
if  there  be  no  internal  communication  with  the  other  part  of  the 
house ;   for  it  is  not  parcel  of  the  dwelling-house  of  the  owner, 
who  occupies  the  other  part,  being  so  severed  by  lease ;  nor  is  it  the 
dwelling-house  of  the  lessee,  when  neither  he  nor  any  of  his  family 
ever  sleep  there,  (c)    But  if  there  be  an  internal  communication, 
burglary  it  seems  may  be  committed.     Thus,  where  a  man  let  part 
of  his  house,  including  a  shop,  to  his  son,  and  there  was  a  distinct 
entrance  into  the  part  so  let,  but  a  passage  from  the  son's  part  led 
to  the  father's  cellars,  and  they  were  open  to  the  father's  part  of  the 
house,  and  the  son  never  slept  in  the  part  so  let  to  him,  it  was  held, 
upon  a  case  reserved,  after  a  conviction  for  burglary  in  the  shop, 
laid  to  be  the  dwelling-house  of  the  father,  that  the  conviction  was 
right,  upon  the  ground  that  the  part  of  the  house  let  to  the  son  con- 
tinued to  be  part  of  the  dwelling-house  of  the  father,  by  reason  of 
the  internal  communication,  (d)     Where  a  pauper  hired  a  house 
and  garden  for  a  year,  and  held  the  same  from  1812  to  1821,  but 
during  the  last  four  years  let  to  a  lodger  one  of  the  rooms  on  the 
ground  floor,  which  communicated  with  the  yard  appurtenant  to  the 
house  by  an  outer  door,  and  with  the  adjoining  rooms  of  the  house 
by  an  inner  door,  of  which  doors  the  lodger  kept  the  keys,  and  he 
occupied  nothing  but  the  room ;  Lord  Tenterden,  C.  J.,  said,  "  It  is 
said  that  the  lodger  held  a  part  distinct  from  the  rest,  so  that  a 

(z)  3  Inst.  64.     1  Hale,  558.    Sum.  82.    ,      (c)  1  Hale,  557,  558.     KeL  83,  84.    4 

1  Hawk.  P.  C.  c.  38,  s.  2i.  4  Blac  Com.  Blac  Com.  225, 226.  2  East,  P.  Cc.  15, 

225.  s.  20,  p.  507. 

(a)  1  Hale,  558,  9.  1  Hawk.  P.  C.  (<*)  Rex  v.  Sefton,  Mteh.T.  1811.  M& 
c.  38,  s.  25.  4  Blac  Com.  225.  2  East,  Baylev,  J.,  and  Rosa.  &  Ry.  202,  where  it 
P.  Co.  15,8.10,  p.  493.  is  said  that  the  judges  thought  this  a  case 

(b)  Pott,  chap.  5.  of  much  nicety. 
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burglary  committed  in  that  part  might,  in  an  indictment,  be  laid  to 
have  been  in  the  dwelling-house  of  the  lodger ;  I  think,  however, 
that  that  proposition  is  not  established  by  the  facts  stated.  It  is 
said,  that  putting  the  key  of  the  inner  door  into  the  hands  of  the 
lodger  was  the  same  thing  as  if  there  was  a  brick  wall  between  his 
and  the  adjoining  room.  I£  indeed,  it  had  been  stated  that  the 
key  was  delivered  to  the  lodger  for  the  express  purpose  of  prevent- 
ing the  communication  between  the  different  apartments,  there 
would  be  more  weight  in  the  argument  But  the  key  may  have 
been  delivered  to  mm  for  the  purpose  of  enabling  him  to  enter 
either  way ;  and  if  that  was  the  object,  then  he  had  not  any  distinct 
dwelling-house.  I  rather  infer  from  the  facts  stated,  that  that  was 
the  object  for  which  the  key  was  delivered;  and  if  so,  then  the 
pauper  held  the  whole  house,  and  it  is  to  be  considered  as  one 
entire  tenement ;  and  in  that  case  a  burglary  committed  in  the  part 
occupied  by  the  lodger  must  have  been  laid  to  have  been  in  the 
dwelling-house  of  the  pauper."  (e) 

If  the  lessee,  or  his  servant,  should  usually,  or  often,  lodge  at  night 
in  a  shop  or  other  premises  severed  from  the  house,  it  would  then  be 
the  mansion  or  dwelling-house  of  such  lessee,  in  which  burglary 
might  be  committed,  {ee) 
Chambers,  A  case  was  put  upon  the  old  law  of  burglary,  whether,  if  the 

letto^  tenant  owner  an(i  occupier  of  a  dwelling-house  should  let  a  part  of  it, 
with  no  in-  namely,  a  chamber  and  a  cellar,  to  a  tenant,  the  only  passage  to  the 
teraal  comma-  cellar  being  out  of  the  street,  and  the  cellar  should  be  broken  open 
the*re*t  of  the  *n  ^e  T^&lt>  lt  would  be  burglary ;  and  it  was  supposed  that  it 
house.  would  not,  on  the  ground  that  the  cellar  must  be  considered  as  se- 

vered by  the  lease,  and  had  no  communication  with  the  rest  of  the 
house.  (/)  Upon  this,  however,  it  was  observed,  that  the  cellar 
would  be  no  more  severed  from  the  house  by  the  lease  than  the 
chamber,  in  which  a  burglary  might  be  committed,  and  laid  to  be  in 
the  mansion  of  the  owner  and  occupier  of  the  dwelling-house,  there 
being  but  one  common  entrance  to  aim  and  the  lodger.  But  it  was 
admitted,  that  if  the  cellar  alone  were  let,  clearly  no  burglary  could 
be  committed  in  it  ( g)  And  this  distinction  seems  fully  to  have 
been  adopted  in  a  case  where  the  prisoners  were  convicted  of  a 
buiglaty  in  the  house  of  T.  Smith.  Smith  was  the  owner  of  a  house, 
in  which  he  resided,  and  to  which  house  there  was  a  shop  ad- 
joining, built  close  to  the  house  ;  but  there  was  no  internal  com- 
munication between  the  house  and  the  shop,  and  no  person  slept  in 
the  shop,  and  the  only  door  to  the  shop  was  in  the  court-yard, 
before  the  house  and  the  shop,  which  yarn  was  inclosed  by  a  brick 
wail,  three  feet  high,  including  both  the  house  and  shop.  Smith 
let  die  shop,  together  with  some  apartments  in  the  house  to  Hill, 
from  year  to  year,  at  a  rent  There  was  only  one  common  door  to 
the  house,  which  communicated  as  well  to  Smith's  as  to  Hill's  apart- 
ments. A  gate,  or  wicket,  fastened  by  a  latch  in  the  wall  ot  the 
court-yard,  next  the  road,  served  as  a  communication  both  to  the 

house  and  shop.     The  burglary  was  committed  in  the  shop.     And 

» 

(e)  Rex  v.  North  CoUingham,  1  B.  &  C.  (ee)  1  Hale,  558. 

578,  and  tee  Rex  v.  Great  Bolton,  8  B.  (f)  Kel.  83, 84. 

&  C.  71.     Rex  v.  Ditcheat,  9  B.  &  C.  (y)  2  East,  P.  C.  c  15,  s.  20,  p.  507. 

176.    Rex  0.  Macclesfield,  2  B.  &  Ad.  And  see  Rex  v.    Gibson,    Mutton,  and 

870.  Wiggs,  1  Leach,  357.    2  East,  506. 
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upon  objection  that  that  could  not  be  said  to  be  the  dwelling-house 
of  Smith,  the  point  was  referred  to  the  judges,  who  were  all  of 
opinion  that  tne  indictment  was  well  laid,  in  describing  it  to  be 
the  dwelling-house  of  Smith,  who  inhabited  in  one  part,  it  being 
within  the  same  building,  and  under  the  same  roof;  and  there  being 
but  one  outer  door,  especially  as  it  was  within  one  curtilage  or 
fence ;  and  that  the  shop  being  let  with  a  part  of  the  house  inha- 
bited by  Hill,  still  continued  to  be  part  of  the  dwelling-house  of 
Smith,  although  there  was  no  internal  communication  between 
them.  But  it  was  admitted,  that  if  the  shop  had  been  let  by  itself, 
Hill  not  dwelling  therein,  burglary  could  not  have  been  committed 
in  it ;  for  then  it  would  have  been  severed  from  the  house,  (h) 

It  was  observed  in  the  last  edition,  that  it  should  seem  that  no  bur-  A  room  in  a 
glary  could  now  be  committed  in  suchcellarasthatabove  mentioned,  (*)  c°^  thew^" 
whether  it  were  let  alone  or  together  with  the  chamber,  as  the  late  act  with,  is  put  of 
requires  that  there  should  be  a  communication  between  any  building  t^eho^8?' 
broken  into  and  the  dwelling-house,  in  order  to  constitute  bunrlary  ;  {. oug .  *  ere. 

u   «.  *u-  •*•  -.    u       *         •  si    iL     c  11       •  J*      °e  no  internal 

but  this  position  seems  to  be  at  variance  with  the  following  case,  in  oommunica- 
which  it  was  held  that  a  room  in  a  dwelling-house,  occupied  there-,  tion. 
with,  and  under  the  same  roof,  is  to  be  deemed  part  of  the  dwelling- 
house,  though  it  has  a  separate  outer  door,  and  there  is  no  internal, 
communication  with  the  rest  of  the  house.  The  prisoner  was 
indicted  for  a  burglary  in  the  house  of  Swinton :  Swmton's  house 
consisted  of  two  long  rooms,  another  room  used  as  a  cellar  and  wash- 
house,  on  the  ground  floor,  and  of  three  bed-rooms  up  stairs,  one 
of  them  over  the  wash-house ;  the  bed-room  over  the  house  place, 
communicated  with  the  bed-room  over  the  wash-house,  but  there 
was  no  internal  communication  between  the  wash-house  and  any  of 
the  other  rooms  in  the  house  :  the  whole  building  was  under  the 
same  roof ;  the  door  of  the  wash-house  opened  into  a  back  yard. 
The  prisoner  broke  into  this  wash-house,  and  was  breaking  through 
the  wall  between  the  wash-house  and  the  house  place,  when  he  was 
detected.  The  provision  in  7  &  8  Geo.  4,  c.  29,  s.  13,  appearing  to 
apply  to  buildings  within  the  curtilage,  other  than  the  dwelling- 
house,  the  question  whether  the  wash-house  was,  for  the  purpose  of 
burglary,  part  of  the  dwelling-house,  was  submitted  to  the  judges, 
who  differed  in  opinion  upon  it,  and  seven  of  them  thought  that  it 
was  part  of  the  dwelling-house,  but  the  other  five  that  it  was  not,  and 
the  conviction  was  affirmed,  (j) 

Upon  an  indictment  for  burglary,  it  was  proved  that  behind  the 
dwelling-house  there  was  a  pantry  ;  to  get  to  the  pantry  from  the 
dwelling-house  it  was  necessary  to  pass  through  the  kitchen,  into  a 
passage  ;  at  the  end  of  the  passage  tnere  was  a  door,  and  outside  the 
door,  on  the  left  hand,  was  the  door  of  the  pantry;  when  the 
passage  door  was  shut,  the  pantry  door  was  excluded  and  open  to 


(A)  Rex  «.  Gibson,  2  East,  P.  C.  o.  15, 
8.  20,  p.  506.   1  Leach,  357.  Where  the 

{»risoner  entered  a  loft,  beneath  which  were 
bur  apartments,  inhabited  as  a  dwelling- 
house,  but  which  did  not  communicate 
with  the  loft  in  any  manner  whatever ;  and 
on  the  side  of  the  dwelling-house  was  a  shop, 
which  was  not  used  as  a  dwelling,  and 
which  did  not  communicate  with  the  four 
chambers  ;  between  this  shop  and  the  loft 


there  was  a  communication  by  a  ladder ; 
the  dwelling  and  shop  both  opened  into 
the  same  fold  ;  Holroyd,  J.,  on  the  autho- 
rity of  Rex  v.  Gibson,  held  the  loft  to  be 
a  dwelling-house.  Thompson's  case,  1  Lew. 
32. 

(t)  Ante,  p.  800 

(  j)  Rex  v.  Burrowes,  R.  &  M.  C.  C.  R. 
274,  East.  T.  1830.  Sec  Reg  v.  Mayor  of 
Eye,  9  A.  &  E.  670. 
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the  yard.  But  the  roof  or  covering  of  the  passage  projected  beyond 
the  door  of  the  passage,  and  reached  as  far  as  the  pantry  door. 
There  was  no  door  communicating  directly  between  the  pantry  and 
the  house,  and  the  two  were  not  under  the  same  roo£  The  roof  of 
the  pantry  was  "  tea-fall,"  and  leant  against  the  wall  of  an  inner 
pantry,  in  which  there  was  a  latchet  window,  common  to  both,  and 
which  opened  betwixt  them,  but  there  was  no  door  of  communica- 
tion between  them.  The  inside  pantry  was  under  the  same  roof  as 
the  dwelling-house.  The  prisoners  entered  the  outer  pantry  by  a 
window,  which  looked  towards  the  yard,  having  first  cut  away  the 
hair-cloth  which  was  nailed  to  the  window  frame.  For  the  prisoners 
it  was  submitted,  that  this  was  not  a  burglary ;  the  pantry  not 
being  a  part  of  the  dwelling-house  within  the  description  contained 
in  the  7  &  8  Geo.  4,  c  29,  s.  13.  For  the  prosecution  it  was  con- 
tended, that  inasmuch  as  there  was  a  direct  communication  between 
the  outer  pantry  and  the  inner,  by  means  of  the  latchet  window, 
and  the  inner  pantry  was  under  the  same  roof  as  the  dwelling-house, 
the  outer  pantry  must  be  considered  a  part  of  the  dwelling-house, 
as  much  as  the  inner ;  and  further,  that  inasmuch  as  the  roof,  or 
covering  of  the  passage,  extended  beyond  the  door  of  the  passage, 
and  actually  formed  a  continuous  covered  way,  from  the  dwelling- 
house  to  the  outer  pantry,  the  outer  pantry  must  be  considered  as 
communicating  with  the  dwelling-house,  by  means  of  a  covered  and 
inclosed  passage,  within  the  meaning  of  those  words  as  used  in  the 
act  of  Parliament.  Taunton,  J.,  after  looking  carefully  into  the  act 
of  Parliament,  was  of  opinion,  that  the  pantry  was  not  apart  of  the 
dwelling-house,  it  not  being  under  the  same  roof,  nor  included 
within  the  passage  by  which  it  was  approached  ;  and,  consequently, 
that  no  burglary  was  committed  oy  the  breaking  and  entering 
therein.  (») 

Upon  an  indictment  for  stealing  in  a  dwelling-house,  it  appeared 
that  the  place  where  the  felony  was  committed  was  a  bed-room,  over 
a  stable,  between  which  and  the  prosecutor's  house  there  was  not 
any  direct  communication ;  there  was  a  wash-house  under  the  same 
roof  as  the  house,  though  there  was  no  internal  communication  from 
the  one  to  the  other  ;  but  the  stable  was  a  separate  building,  neither 
under  the  same  roof,  nor  communicating  with  it  by  means  of  any 
other  building,  and  it  was  held  that  this  was  not  a  stealing  in  the 
dwelling-house.  (A) 
Part  of  pre-  A  building  separated  from  the  dwelling-house  by  a  public  road, 

noises  con-  was  holden  not  to  be  parcel  of  the  dwelling-house,  though  the 
distinct  "wel-  roa^  wa8  vel7  narrow,  and  the  dwelling-house  and  building  were 
ling-house.  held  by  the  same  tenure,  and  some  of  the  offices  necessary  to  the 
dwelling-house  adjoined  to  such  building,  and  though  there  was 
an  awning  which  extended  to  it  from  the  dwelling-house;  but 
they  were  not  connected  by  any  common  fence  or  roof  But  it 
was  also  holden,  that  if  such  building  were  made  a  sleeping-place 
for  any  of  the  servants  of  the  dwelling-house,  it  might  be  deemed 
a  distinct  dwelling-house.  J.  B.  lived  in  Epsom,  and  his  kitchen, 
larder,  brew-house,  and  wash-house,  were  across  a  public  passage 
nine  feet  wide;  he  had  an  awning  over  this  passage  to  protect 
what  was  brought  across ;  one  of  his  servants,  a  boy,  slept  over 

(0  Somerville's  case,  2  Lew.  113,  York  (A)  Rex  v.  Tuner,  6  C.   &  P.  407, 

Spr.  Ass.  1834.  Vaughan,  B. 
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the  brew-house,  and  that  was  the  sleeping  place  allotted  him  by 
J.  B.  The  boy's  room  was  broken  into,  and  rark,  J.  A.  J.,  doubting 
whether  that  could  be  deemed  parcel  of  J.  B.'s  dwelling-house 
saved  the  point  Upon  consultation,  the  great  majority  of  the 
judges  thought  that  it  was  not  parcel  of  the  dwelling-house  in  which 
J.  B.  dwelt,  because  it  did  not  adjoin  to  it,  was  not  under  the  same 
common  roof,  and  had  no  common  fence.  Graham,  B.,  thought  it 
was  parcel  of  that  house ;  but  all  the  judges,  except  Park,  J.  A.  J., 
(Richardson,  J.,  being  absent)  thought  that  it  was  a  distinct  dwel- 
ling-house of  J.  B.'s,  and  that  as  the  indictment  described  it  as  his 
dwelling-house,  the  conviction  was  right  (*) 

It  should  seem  that  if  an  outhouse  have  a  communication  with  It  seems  that 
a  dwelling-house  such  as  is  described  by  the  7  &  8  Geo.  4,  c.  29,  ™  J**"0?""6 
8.  13,  it  will  not  be  prevented  from  being  parcel  of  the  dwelling-  p^ented 
house  by  being  holden  under  a  distinct  title.     It  was  said,  indeed,  from  being 
that  if  a  man  should  take  a  lease  of  a  dwelling-house  from  A.,  and  jj8"??! of  **• 
of  a  barn  from  B.,  such  barn  would  be  no  parcel  of  the  dwelling-  houVbybeing 
house,  and  not,  therefore,  a  place  in  which  burglary  could  be  com-  holden  under 
mitted;  (J)  a  position  which  would  seem  to  lead  to  the  inference,  a  distinct  title, 
that  no  outhouse,  holden  under  a  distinct  title  from  the  dwelling- 
house,  could  be  the  subject  of  burglary.     But  upon   this,  it  was 
observed,  that  the  circumstance  of  an  out-building  being  enjoyed 
by  the  occupier  under   a  different  title  from   his  dwelling-house, 
seemed  a  very  unsatisfactory  reason  of  itself  for  excluding  it  from 
the  same  protection,  if  it  were  within  the  curtilage,  or  under  the 
same  roof,  and  actually  enjoyed  as  parcel  of  the  dwelling-house  in 

Soint  of  fact,  and  under  such  circumstances  as  would,  apart  from  the 
ifference  of  title,  constitute  it  parcel  of  the  mansion  in  point  of  law.  (A) 

The  next  question  relating  to  the  mansion-house  is,  how  far  it  Oftheinha- 
must  be  inhabited  ?  biUncy- 

It  appears  to  be  well  settled,  that  unless  the  owner  has  taken  pos-  Cases  where 
session  of  the  house  by  inhabiting  it  personally,  or  bv  some  one  of  &e  ?™*T  *** 
his  family,  it  will  not  have  become  his  dwellhlg-house  in  the  proper  J^  mi,5it. 
meaning  of  the  word,  as  applied  to  the  offence  of  burglary.     There 
are  several  cases  to  this  effect,  which  sufficiently  overrule  any  dif- 
ferent opinions  which  may  have  been  formerly  entertained.  (I) 

A  Mr.  Smith  having  purchased  a  house  with  an  intention  to  CafeJf.{1Lyon8 
reside  in  it,  had  moved  into  it  some  of  his  furniture  and  effects,  to  "*        *' 
the  value  of  about  ten  pounds ;  the  house  was  put  under  the  care 
of  a  carpenter  for  the  purpose  of  being  repaired ;  but  Mr.  Smith 
had  not  himself  entered  into  the  occupation  of  any  part  of  it,  nor 
did  any  part  of  his  family,  nor  any  person  whatever,  sleep  therein. 
While  the  house  was  in  this  situation,  it  was  broken  open  in  the 
night  time;    and,  upon   a  case  reserved  for   the  consideration  of 
the  judges,  they  were  of  opinion  that  it  could  not  be  considered  as 
a  dwelling-house,  being  entirely  uninhabited ;  and  that,  therefore, 
there  could  be  no  burglary,  (m) 

(i)  Rex  v    Weitwood,  Mich.  T.  1822.  to  live  in  and  brought  part  of  his  goods  into, 

Ross.  &  Ry.  495.  hut  has  not  yet  lodged  in,  is  one  in  which 

( j)  1  Hale,  559.  burglary  may  be  committed.     The  point  is 

(*)  2  East,  P.  C.  c.  15,  s.  10,  p.  494,  and  mentioned  in  KeL  46,  but  not  as  having 

see  2  Stark.  Ev.  279,  note  («),  where  the  been  decided,  idea  quart  legem,  being  sub- 

doctrine  in  1  Hale,  559,  is  also  questioned.  joined. 

(I)  In  1  Hawk.  P.  C.  c.  38,  s.  18,  it  is  (m)  Rex  v.  Lyons  &  Miller,  1  Leach, 

said  that  a  house  which  one   has  hired  185.    The  case  is  rather  differently  re- 
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Where  the 
owner  putt  a 
person  to  sleep 
in  the  house 
at  nights,  till 
he  can  get  a 
tenant 

Davies's  case. 


Of  Burglary.  [book  iv. 

60  where  the  tenant  of  a  house,  when  the  former  tenant  had 
quitted,  put  all  his  furniture  into  it,  and  frequently  went  thither 
in  the  day  time,  but  neither  himself,  nor  any  of  his  family  had 
ever  slept  there ;  it  was  ruled  that  burglary  could  not  be  committed 
therein,  (n) 

And  though  persons  sleep  in  a  house  thus  situated,  yet,  if  they 
are  not  of  the  family  of  the  owner,  it  will  still  not  be  a  dwelling- 
house  in  which  burglary  can  be  committed. 

Thus,  where  the  prisoner  was  indicted  for  a  burglary  in  the 
dwelling-house  of  a  Mr.  Holland,  and  it  appeared  that  the  house 
was  newly  built  and  finished  in  every  respect,  except  the  painting, 
glazing,  and  the  flooring  of  one  garret ;  that  a  workman,  who  was 
constantly  employed  by  Mr.  Holland,  slept  in  it  for  the  purpose  of 
protecting  it,  but  that  no  part  of  Mr.  Holland's  domestic  family  had 
taken  possession  of  it ;  the  Court  held,  that  it  was  not  the  dwelling- 
house  of  Mr.  Holland.  (0) 

So  in  a  case  where  it  appeared  that  the  prosecutor  had  lately 
taken  the  house  which  was  broken  open;  that  he  himself  hail 
never  slept  there,  nor  any  of  his  family ;  but  that  on  the  night  in 
which  it  was  so  broken,  and  for  six  nights  before,  he  had  pro- 
cured two  hairdressers,  who  were  not  in  any  situation  of  ser- 
vitude to  him,  to  sleep  there  for  the  purpose  of  taking  care  of 
his  goods  and  merchandize,  which  were  deposited  therein;  the 
Court  was  of  opinion,  that  the  house  could  not,  in  contemplation  of 
law,  be  considered  as  the  dwelling-house  of  the  prosecutor,  (p) 

Where  the  owner  of  the  house  has  no  intention  of  going  to  re- 
side in  it  himself,  and  merely  puts  some  person  to  sleep  there  at 
nights  till  he  can  get  a  tenant,  the  same  rule  is  established ;  and 
the  house,  under  such  circumstances,  cannot  be  considered  as  the 
dwelling-house  of  the  owner. 

This  point  arose  upon  an  indictment  for  stealing  goods  to  the 
value  of  forty  shillings  in  the  dwelling-house,  (q)  Mr.  Pearce  was  a 
brewer  living  in  Milbank-street,  and  owner  of  a  public-house  in 
Palace-yard,  m  which  the  offence  was  committed*  The  house  was, 
at  the  time  of  the  offence,  shut  up,  and  in  the  day  time  entirely  un- 
inhabited ;  but  a  servant  of  Mr.  Pearce's  was  put  to  sleep  in  it  at 
night,  for  the  protection  of  the  goods,  until  some  other  publican 
should  take  possession  of  it  There  were  in  the  house  a  number  of 
beds,  chairs,  and  other  articles  of  furnituA,  which  Mr.  Pearce  had 
purchased  of  the  former  tenant,  with  a  view  to  accommodate  the 
person  to  whom  he  might  let  it,  but  with  no  intention  of  residing 
in  the  house  himself,  either  personally,  or  by  means  of  any  of  his 


ported  in  2  East,  P.  C.  c.  15,  s.  12,  p.  497, 
where  it  is  stated  that  no  goods  were  in  the 
house  at  the  time  it  was  broken  open,  and 
that  the  judges  were  therefore  also  of 
opinion  that  it  was  no  burglary,  because,  as 
the  indictment  charged  an  intent  to  steal,  it 
must  mean  to  steal  the  goods  then  and  there 
bcin£,  and  that  nothing  being  in  the  house, 
nothing  could  be  stolen ;  but  it  is  also  further 
stated,  that  it  seemed  to  be  the  sense  of  the 
judges,  and  Eyre,  B.,  declared  it  to  be  his 
opink>n,that  although  some  goods  might  have 
been  put  into  the  house,  yet  if  neither  the 
party  nor  any  of  his  family  had  inhabited  it, 
it  would  not  be  a  mansion-house  ia  which 


burglary  could  be  committed. 

(a)  Hallard's  case,  ear.  Buller,  J.,  Exeter 
Spr.  Assfc.  1796.  2  East,  P.  C.  c  15, 
s.  12,  p.  498.  2  Leach,  701,  note  (a), 
and  8.  P.  Thompson's  case,  cor.  Grose,  J., 
Kingston  Spr.  Ass.  1796,  2  East,  ibid. 
2  Leach,  771. 

(o)  Fuller's  case,  O.  B.  1 782,  tat.  the 
Recorder,  2  East,  P.  C.  c.  15,  s.  12, 
p.  498.    1  Leach,  186,  note  (6). 

(p)  Harris's  case,  O.  B.  1795,  cor.  the 
Recorder,  2  Leach,  701.  2  East,  P.  C. 
c.  15,  s.  12,  p.  498. 

(q)  Under  the  provisions  of  the  12  Anne, 
c.  7,  now  repealed. 
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servants.  Upon  a  case  reserved,  the  judges  were  of  opinion,  that  as 
Mr.  Pearce  never  intended  to  inhabit  the  house,  it  could  not,  in  con- 
templation of  law,  be  considered  as  his  dwelling-house ;  and  that  it 
would  have  been  no  burglary  if  the  house  had  Deen  broken  in  the 
niffht  (r) 

Where  the  owner  of  the  house  has  never,  by  himself  or  by  any  of  Usingthe 
his  family  slept  in  it,  though  he  has  used  it  for  his  meals,  and  all  the  h.OIMe  **  &"*■ 
purposes  of  his  business,  it  is  not  his  dwelling-house,  so  as  to  make  JJJ^Jt  ,w. 
the  breaking  thereof  burglary.     One  Clayson  took  a  house  in  a  ing  there, 
street,  and  in  it  carried  on  his  business  of  a  shop-keeper,  and  dined, 
entertained  his  friends,  and  passed  his  days  there,  and  had  bedding 
up  stairs ;  but  he  always  slept  at  his  mother's,  two  doors  off,  and  he 
had  no  servant  sleeping  in  the  house.     An  indictment  for  burglary 
described  this  as  his  dwelling-house,  and  the  prisoner  was  convicted ; 
but  the  judges  held,  that  it  could  not  be  deemed  his  dwelling-house, 
and  that  the  conviction  was  wrong,  (j) 

When  the  owner  of  the  house  has  once  entered  upon  the  posses-  A  home  will 
sion  and  occupation  of  it,  by  himself*  or  by  some  of  his  family,  it  will  ST'SwSiD  ^ 
not  cease  to  be  his  dwelling-house  on  account  of  any  occasional  or  ],oage  0f  ltf 
temporary  absence,  even  though  no  person  be  left  in  it  (t)    Thus,  owner,  on 
if  A.  have  a  dwelling-house,  and  upon  occasion  he  and  all  his  family  ac00,^[  ^ 
be  absent  for  a  night  or  more,  burglary  may  be  committed  in  their  temporary 
absence ;  and,  so  if  A.  have  two  mansion-houses,  and  be  sometimes  absence, 
with  his  family  at  one,  and  sometimes  at  the  other,  the  breach  of  one 
of  them  in  the  night  time,  in  the  absence  of  his  family,  will  be  bur- 
glary. («)    Also,  if  A.  have  a  chamber  in  a  college,  or  inn  of  Court, 
where  he  usually  lodges  in*  term  time ;  and,  in  his  absence  in  the 
vacation,  the  chamber  be  broken  open,  the  same  rule  will  apply,  (t?) 

The  following  case  was  decided  in  conformity  with  these  prin-  Caseof  Marry 
ciples.  The  owner  of  a  house  in  Westminster,  in  which  he  dwelt,  •*«*  Harris, 
took  a  journey  into  Cornwall,  with  intent  to  return ;  and  sent  his 
wife  and  family  out  of  town,  and  left  the  key  with  a  friend  to  look 
after  the  house ;  and,  after  he  had  been  gone  a  month,  no  person 
being  in  the  house,  it  was  broken  open  in  the  night,  and  robbed. 
A  month  afterwards,  the  owner  returned  with  his  family,  and  again 
inhabited  there.     This  breaking  was  holden  to  be  burglary,  (to) 

But  in  cases  of  this  kind  there  must  be  an  intention  on  the  part  Bat  there  must 
of  the  owner  to  return  to  his  house,  animus  revertendi ;  for  if  the  ^t^^mmt 
owner  has  quitted  without  any  intention  of  returning,  the  breaking 
of  a  house  so  left  will  not  be  burglary,  (x) 

The  prisoners  were  indicted  for  a  burglary  in  the  dwelling-house  Nutbrown's 
of  a  Mr.  Fakney,  and  stealing  divers  goods.     Mr.  Fakney  stated  that  caw- 
he  made  use  of  the  house  in  question,  which  was  situated  at  Hack- 
ney, as  a  country  house,  in  the  summer  time,  his  chief  residence 
being  in  London ;  about  the  end  of  the  summer  before  the  offence 
was  committed,  he  removed  with  his  whole  family  to  London,  and 


(r)  Davies's,  alias  Silk's  case,  2  Leach, 
876.    2  East,  P.  C.  c.  15,  s.  12,  p.  499. 

(•  Rex  v.  Martin,  East.  T.  1806.  MS. 
Bayley,  J.  ;  and  Russ.  &  Ry.  108. 

(r)  Fost.  77.  1  Hale,  556.  3  Inst  64. 
Bac  Ab.  tit  Burglary  (E). 

(m)  1  Hale,  656.  Sum.  82. 

(p)  Id.  ibid. 

(w)  Rex  v.  Mtury  &  Harris,  O.  B. 
10  W.  3.    2  East,  P.  C.  c  15,  s.  11, 


p.  496,  cited  also  in  Fost  77,  from  MS. 
Denton  and  Chappie,  as  a  case  upon  a 
burglary  in  the  house  of  Mr.  Nicholls.  In 
Rex  v.  Kirkhara,  Lane.  1817,  2  Stark.  Ey. 
279,  Wood,  B.,  held  that  the  offence  of 
stealing  in  a  dwelling-house  had  been  com- 
mitted, although  the  owner  and  his  family 
had  left  six  months  before,  having  left  the 
furniture,  and  intending  to  return, 
(x)  Fosk  77.    4  Bbc.  Com.  225. 
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brought  away  a  considerable  part  of  his  goods :  and  in  the  November 
following  his  house  was  broken  open,  and  in  part  rifled ;  upon  which 
he  removed  the  remainder  of  his  household  furniture,  except  a  clock, 
and  a  few  old  bedsteads,  and  some  lumber  of  very  little  value ; 
leaving  no  bed  or  kitchen  furniture,  nor  any  thing  else  for  the  ac- 
commodation of  a  family.  Being  asked  whether,  at  the  time  he  so 
disfurnished  his  house,  he  had  any  intention  of  returning  to  reside 
there,  he  declared  that  he  had  not  come  to  any  settled  resolution, 
whether  to  return  or  not ;  but  was  rather  inclined  totally  to  quit  the 
house,  and  to  let  it  for  the  remainder  of  his  term.  The  facts 
charged  were  sufficiently  proved  against  the  prisoners;  but  the 
Court  were  of  opinion  that  the  prosecutor  having  left  his  house,  and 
disfurnished  it  in  the  manner  before  mentioned,  without  any  settled 
resolution  of  returning,  but  rather  inclining  to  the  contrary,  the 
house  could  not,  under  these  circumstances,  be  deemed  his  dwelling-- 
house at  the  time  the  fact  was  committed ;  and  accordingly  directed 
the  jury  to  acquit  the  prisoners  of  the  burglary ;  which  they  did,  but 
found  them  guilty  of  felony,  in  stealing  the  clock,  &c.  (y) 
House  used  as  So,  if  a  man  leaves  his  house  without  any  intent  of  living  in  it 
a  warehouse,  again,  and  means  to  use  it  as  a  warehouse  only,  and  has  persons, 
not  of  his  family,  to  sleep  in  it  to  guard  the  property,  the  house 
cannot  be  described  as  his  dwelling-house.  One  Cox  lived  in  St 
Martin's-lane,  but  removed  to  the  Haymarket,  and  kept  the  house 
in  St  Martin's-lane  as  a  warehouse  only ;  none  of  his  family  or 
servants  remained  there,  but  two  women  Who  worked  for  him  in 
his  business  slept  there  to  guard  the  property ;  the  prisoner  stole  to 
the  amount  of  above  forty  shillings  in  the  house,  and  was  convicted 
upon  an  indictment  against  him  describing  the  house  as  the  dwell- 
ing-house of  Cox ;  but  upon  a  case  reserved,  the  judges  held  that 
the  conviction  was  wrong,  (z) 
House  inha-  But  though  a  man  leave  his  house,  and  never  mean  to  live  in  it 

▼ant  and  hiT"    a?a*n>  Yet  ^  ^e  uses  P*1*  of  it  as  a  shop,  and  lets  a  servant  and  his 
family.  family  live  and  sleep  in  another  part  of  it  for  fear  the  place  should  be 

robbed,  and  lets  the  rest  to  lodgers,  the  habitation  by  the  servant 
and  bis  family  is  a  habitation  by  the  owner,  and  the  shop  will  still  be 
considered  part  of  his  dwelling-house.  The  indictment  was  for  bur- 
glary in  the  dwelling-house  of  Bendall,  the  place  broken  into  was  a 
shop,  parcel  of  a  dwelling-house,  which  he  had  inhabited.  He  had 
left  the  dwelling-house,  and  never  meant  to  live  in  it  again,  but  re- 
tained the  shop,  and  let  the  other  rooms  to  lodgers ;  after  some 
time  he  had  put  a  servant  and  his  family  into  two  of  the  rooms,  lest 
the  place  should  be  robbed,  and  they  lived  there.  Upon  a  case 
reserved,  the  judges  thought  putting  in  a  servant  and  family  to  live, 
very  different  from  putting  them  in  merely  to  sleep,  and  that  this 
was  still  to  be  deemed  BendalPs  house,  and  that  the  conviction  was 
right  (a) 
Inhabitancy,  it  seems  that  the  mere  casual  use  of  a  tenement  as  a  lodging, 

oHb/somc  '    or  ^e  using  **  only  upon  some  particular  occasions,  will  not  be  such 
particular  pur-  an  inhabitancy  as  will  constitute  it  a  dwelling-house  in  which  bur- 
glary can  be  committed,  (b)    Thus,  it  was  agreed  by  all  the  judges, 

(y)  Nutbrown's  (John  and  Miles)  case.  (a)  Rex  v.  Gibbons,  East.  T.  1821,  MS. 

Fost.  76,  77.  Bayley,  J. 

(z)  Rex  ».  Flannagan,  Mich.  T.  1810.  (6)  2  East,  P.  C.  c.  15,  s.  II,  p.  497. 
Russ.  &  Ry.  187. 
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that  the  feet  of  a  servant  having  slept  in  a  barn,  on  the  night  in  note,  will  not 
which  it  was  broken  open,  and  for  several  nights  before,  he  being  be  sufficient, 
put  there  for  the  purpose  of  watching  thieves,  made  no  sort  of  dif- 
ference in  the  question,  whether  the  offence  was  burglary  or  not.  (e) 
And  the  circumstance  of  a  porter  lying  in  a  warehouse,  to  watch  goods, 
which  is  only  for  a  particular  purpose,  does  not  make  it  a  dwelling- 
house,  (d)  The  question,  therefore,  respecting  burglary  in  sucn 
barn  or  warehouse  will  remain  just  as  if  no  person  had  slept  in  them, 
to  be  disposed  of  by  the  principles  which  have  been  before  discussed, 
as  to  their  being  or  not  being  parcel  of  the  mansion  or  dwelling- 
house,  (e) 

A  point  of  some  nicety  arises  in  the  case  of  an  executor  putting  Qu.  as  to  the 
servants  into  the  house  of  his  testator,  but  not  going  to  live  there  case  °*  ■* 
himselC     A  case  of  this  kind  occurred,  which  is  thus  stated.     A.  ^ttnwser- 
died  in  his  house,  and  B.,  his  executor,  put  servants  into  it,  who  Ttntimtothe 
lodged  in  it,  and  were  on  board  wages ;  but  B.  never  lodged  there  house  of  his 
himself:  and  upon  an  indictment  for  burglary,  the  question  was,  notg0\^gt^ 
whether  this  might  be  called  the  mansion-house  of  B.     The  Court  live  there 
inclined  to  think  it  might,  because  the  servants  lived  there.  (/)     It  hinuelf- 
was  not  necessary  to  decide  the  point  in  that  case,  as  it  turned  out  on 
the  evidence  that  there  was  not  a  sufficient  breaking  of  the  house ; 
and  perhaps  it  would  be  difficult  to  reconcile  the  opinion,  to  which 
the  Court  is  said  to  have  inclined,  with  some  of  the  decided  cases  and 
principles  upon  this  subject,  if  the  facts  were  that  the  executor  did 
not  contemplate  any  occupation  of  the  house  by  himself,  and  that 
he  merely  put  the  servants  there  for  the  purpose  of  taking  care  of 
the  house  and  furniture,  till  they  should  be  properly  disposed  of  ac- 
cording to  his  trust  (g) 

It  remains  further,  in  treating  of  the  mansion  or  dwelling-house,  Of  the  owner- 
to  inquire  as  to  the  person  who  is  to  be  deemed  the  owner  of  it,  in  "^P  ?f  **£ 
order  to  be  able  to  state  correctly  in  the  indictment  the  name  of  the  m*n81011"  0UM" 
party,  in  whose  dwelling-house  the  burglary  is  alleged  to  have  been 
committed. 

The  subject  is  rather  of  a  complicated  nature,  but,  from  the 
cases  which  have  been  hitherto  decided,  it  seems  that  the  material 
point  to  be  ascertained  will  be,  whether  the  ownership  remains  with 
the  proper  owner  of  the  dwelling-house,  and  is  exercised  by  him, 
either  by  his  own  occupation,  or  by  that  of  other  persons  on  his  ac- 
count, or  whether  the  proper  owner  has  given  such  an  interest  to 
other  persons,  in  the  whole  or  in  parts  of  the  dwelling-house,  as  to 
constitute  an  ownership  in  such  other  persons. 

The  owner  of  a  dwelling-house  may  exercise  his  ownership  by  Ownership, 
his  own  personal  occupation,  or  by  the  occupation  of  any  persons  ^2^,°^ 
who  by  law  are  deemea  to  be  part  of  his  family.     This  doctrine  has  persons  who 
been  carried  to  a  great  extent  in  the  case  of  a  wife.     For  where  it  we  part  of 
appeared  that  a  lady,  whose  house  was  robbed,  had  for  many  years  J|^iiWlier  8 
lived  separate  from  her  husband ;  and  that,  when  she  was  about  to 
take  the  house,  a  lease  of  it  was  prepared  in  her  husband's  name,  but  Wtfe  *""*** 

(c)  Brown's  case,  2  East,  P.  C.  c.  15,  («)  Ante,  p.  798,  et  teq. 

s.  11,  p.  497,  and  s.  14,  p.  501.  (/)    Jones    and   Longman    (case   of) 

(d)  Smith's  case,  M.  3.  O.  1,  by  ten  of  O.  B.  1689,  from  Chappie's  MS.  2  M8. 
the  Judges  cited  from  Lord  King's  BIS.  Sum.  305,  cited  in  2  East,  P.  C.  c.  15, 
96,  and  Serjeant  Forster's  US.  in  2  East,  s.  12,  p.  499. 

P.  C.  c.  16,  s.  1 1,  p.  497.  (yj  See  Davies's  case,  ante,  p.  805. 
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apart  from  her  that  he  refused  to  execute,  and  said  he  would  have  nothing  to  do 
husband.  wjtu  j^  jn  consequence  of  which  she  agreed  with  the  landlord  her- 

self, and  had  constantly  paid  the  rent;  it  was  holden  upon  an  in- 
dictment for  breaking  open  the  house  that  it  was  well  laid  as  the 
dwelling-bouse  of  the  husband,  (h)    So  where  a  married  woman 
lived  apart  from  her  husband,  upon  an  income  arising  from  property 
vested  in  trustees  for  her  separate  use,  it  was  held,  that  a  house 
which  she  had  hired  to  live  in  might  be  described  as  her  husband's 
dwelling-house,  though  she  paid  the  rent  out  of  her  separate  pro- 
perty, and  the  husband  had  never  been  in  it    The  indictment  de- 
scribed the  dwelling-house  first  as  the  house  of  J.  S.,  and  secondly 
as  the  house  of  his  wife.     It  appeared  that  they  lived  apart,  and 
that  the  wife  subsisted  upon  property  which  had  been  hers  before 
marriage,  and  which  was  vested  in  trustees  for  her  separate  use ; 
that  the  house  was  no  part  of  the  settled  property,  but  was  hired  by 
the  wife  who  paid  the  rent  for  it,  and  the  husband  had  never  been 
in  it     Upon  a  case  reserved,  the  judges  were  clear  that  this  was 
to  be  deemed  in  law  the  dwelling-house  of  the  husband ;  it  was  the 
dwelling-house  of  some  one ;  it  was  not  that  of  the  trustees,  for  they 
had  nothing  to  do  with  it,  it  was  not  the  wife's,  because,  at  law,  she 
could  have  no  property ;  it  could  then  only  be  the  husband's,  (t) 
In  a  later  case  it  was  held,  that  the  house  of  a  husband  in  which 
he  allowed  his  wife  to  live  separate  from  him  might  be  described  as 
the  house  of  the  husband,  though  the  wife  lived  there  in  adultery 
with  another  man  who  paid  the  Housekeeping  expenses,  and  though 
the  husband  suspected  a  criminal  intercourse  between  his  wife  and 
the  other  man,  when  he  allowed  her  to  live  separate.     The  indict- 
ment was  for  burglary  in  the  dwelling-house  of  Gillings,  who  did  not 
live  there,  but  the  house  was  his  for  a  long  term,  and  ne  suffered  his 
wife  to  live  there  separate  from  him.     He  had  agreed  to  the  separa- 
tion, and  had  given  her  up  the  house,  because  he  suspected  a  cri- 
minal intercourse  between  her  and  one  Websdale,  and  had  allowed 
her  also  to  take  a  bed,  and  what  furniture  she  chose.     She  lived 
there  with   Websdale,  who  paid  the  housekeeping  expenses,  but 
neither  rent  nor  taxes.     Upon  a  case  reserved,  the  judges  thought 
that  this  was  properly  described  as  the  house  of  Gillings,  and  that 
the  conviction  was  right  (J)    Where  a  prisoner  was  indicted  for 
breaking  into  the  dwelling-house  of  Elizabeth  A.,-and  it  appeared 
that  her  husband  had  been  convicted  of  felony,  and  was  in  prison 
under  his  sentence  when  the  house  was  broken  into,  it  was  held,  on 
a  case  reserved,  that  the  house  was  improperly  described,  although 
the  wife  continued  in  the  possession  of  it  (k)    But  if  a  case  should 
arise  in  which  the  law  would  adjudge  the  separate  property  of  the 
mansion  to  be  in  the  wife,  she  having  also  the  exclusive  possession, 
it  should  seem  that  in  such  case  the  burglary  would  properly  be  laid 
to  be  committed  in  her  mansion-house,  and  not  in  that  of  her  hus- 
band. (I) 
Ownership,  The  owner  of  a  dwelling-house  may  also  occupy  it  by  means  of 

where  the  oc-     servants.     Thus,  in   a  case   which  has  been  already  mentioned, 

(A)  Farre's  cage.  Kel.  43,  44,  45.     See  (J)  Rex  v.  Wilford  &  Nibbs,  Trio.  T. 

Rex  v.  Smyth,  5  C.  &  P.  201,  per  Lord  1823.  Ross.  &  Ry.  517. 

Tenterden,  C.  J.  (A)  Reg.  v.  Whitehead,  9  C.  &  P.  429. 

(t)  Rex  v.  French,    Mijh.    T.    1822,  C.  R. 

Rum.  &  Ry  491.  (/)  2  East,  P.  C.  c  15,  s.  16,  p.  604. 
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where  the  servant  of  a  farmer,  and  his  family,  lived  in  a  cottage  cupation  is  by 
adjoining  his  master's  house,  which  he  took  to  by  agreement  with  mean8of  5?. 
his  master,  when  he  went  into  the  service,  but  for  which  he  paid  Mrvant8        * 
no  rent ;  only  an  abatement  was  made  in  his  wages,  on  account  of 
his  family  being  to  reside  in  the  cottage ;  all  the  judges  (with  the 
exception  of  Buller,  J.,  who  doubted,)  held  that  this  was  no  more 
than  a  license  to  the  servant  to  lodge  in  the  cottage,  and  not  a  let- 
ting of  it  to  him  ;  and  that  the  cottage,  therefore,  continued  part  of 
the  mansion-house  of  the  farmer,  (m) 

A  house,  the  joint  property  of  partners  in  trade,  and  in  which  their  The  home  of 
business  is  carried  on,  may  be  described  as  the  dwelling-house  of  all  P*1^116™  mV. 
the  partners,  though  only  one  of  them  resides  in  it     Upon  an  in-  houJ£  J™jf r 
dictment  for  stealing  in  the  dwelling-house  of  Hailing  ana  others,  it  only  one  of 
appeared  that  Hailing,  Pearce  and  Stone,  carried  on  an  extensive  *nem  dweU  m 
wholesale  and  retail  business  on  the  premises,  in  which  the  offence  lta 
was  committed.     Pearce,  with  his  family,  lived  in  the  house,  which 
was  the  joint  property  of  the  firm,  built  at  their  joint  expense,  and 
the  ground-rent  and  expenses  were  paid  by  them  jointly.     The 
young  men  employed  in   the  shop  and  business,  ninety-one  in 
number,  slept  in  the  house.     Hailing  and  the  other  partner  resided 
elsewhere,  and  were  allowed  in  the  accounts  of  the  firm  a  certain  sum 
for  rent,  2252.     The  warehouse  and  shop  were  on  the  basement* 
story.     Upon  a  case  reserved,  on  the  Question,  whether  the  dwelling- 
house  was  properly  laid  as  that  of  alt  the  partners,  or  should  have 
been  laid  as  that  of  the  resident  partner  only,  the  judges  were  una- 
nimously of  opinion,  that  the  dwelling-house  was  properly  described 
as  that  of  all  the  partners,  (n) 

A  modern  case  appears  to  have  proceeded  upon  the  same  prin-  Case  of  Stock- 
ciple.     The  prisoners  were  indicted  for  a  burglary  in  the  dwelling-  P^""1^" 
house    of    Messrs.   Moore,   Harrison,   and   Hamilton,   who   were  the  servant  of* 
partners  in  their  business  of  bankers,  and  also  in  a  brewery  concern ;  three  partners 
and  were  the  owners  of  the  house  in  question.     The  lower  rooms  of  in  t™e  had 
the  house  were  three  in  number,  having  only  one  entrance  from  ^some*^' 
without,  by  a  door  opening  to  the  street,  which  was  the  door  broken  rooms  assigned 
open  to  commit  the  felony.     It  opened  into  one  of  the  three  rooms  Y*^  for  a 
in  which  the  clerk's  business  relating  to   the  brewery  was  trans-   thehankand 
acted  :    that    room  communicated  by  a  door-way  with  an   inner  brewery  office 
room,  where  the  banking  business  was  done,  and  where  the  cash,  of  t^P**- 
notes,  &c.,  were  deposited  ;  and  the  inner  room  communicated  in  which^his 
the  same  manner  with  a  further  room,  which  was  the  private  room  lodging  com- 
of  the  partners.     And  the  business  of  Messrs.  Moore  and  Co.  was  m^n,?ted  b*.a 
transacted  only  in  these  lower  rooms  of  the  house,  in  which  no  a  ladder,  H 
person  slept     When  the  entrance  door  which  opened  to  the  street  washolden 
was  locked  up  at  night,  upon  leaving  the  offices,  the  clerk  who  had  ^^Jj^!"* 
the  custody  of  the  Key  left  it  in  the  care  of  one  John  Stevenson,  the  banking 
who  inhabited  the  upper  rooms  of  the  house,  from  whom  it  was  room  was  well 
received  again,  when  the  offices  were  to  be  opened  in  the  morning.  ^nj£?  *** 
This  John  Stevenson  was  a  servant  to  Messrs.  Moore  and  Co.  in  house  of  the 
their  brewery,  as  their  cooper,  at  weekly  wages,  with  firing  and  three  partners, 
lodging  for  himself  and   his   family  :    but  the  contract  as  to  the 

(m)  Brown's  case,  Newcastle  Sum.  Ass.  post,  p.  815*. 
1787,  ear.  Wilson,  J.,  2  East,  P.  C.  c.  15,  (it)  Rex  v.  Athea,  R.  &  M.  C.  C.  R. 

s.  14,  p.  601,  502.     And  see  Bertie  v.  329,  East.  T.  1832. 
Beaumont,  16  East,  33.  Sec  Rex  v  James, 
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lodging  was  not,  in  general  terms,  that  he  should  be  provided  with 
lodging,  but  that  he  should  have  the  particular  rooms  which  be 
inhabited  for  the  lodging  of  himself  and  hisfamily.  There  was  a  sepa- 
rate entrance  to  these  rooms  from  without ;  they  were  not  in  any 
way  used  for  the  business  which  was  carried  on  in  the  lower  rooms, 
some  papers  only  of  no  consequence  being  kept  in  them  by  Messrs* 
Moore  and  Co. ;  and  the  only  communication  between  the  upper 
rooms  and  the  lower  ones  was  by  a  trap-door  in  the  floor  of  one 
of  the  upper  rooms  and  a  ladder.  Since  the  robbery,  this  trap- 
door and  ladder  had  been  constantly  used,  in  order  to  go  down  to 
the  lower  rooms,  and  bolt  the  street  door  of  the  offices  in  the 
inside,  for  better  security  ;  but  none  of  the  witnesses  knew  of  their 
having  ever  been  used  for  any  purpose  previous  to  the  robbery,  al- 
though they  might  have  been  so  used  at  any  time,  as  the  trap-door 
was  never  kept  locked  or  fastened,  and  the  key  of  it  was  left  in 
Stevenson's  custody.  There  were  six  windows  in  the  upper  rooms 
which  were  assessed  in  the  name  of  Stevenson  ;  but  the  duty  was 
paid  by  Messrs.  Moore  and  Co.  The  lower  rooms  had  nine  win- 
dows, but  were  not  charged  with  any  window  tax,  the  assessors  not 
considering  them  as  inhabited.  Upon  these  facts,  two  questions 
were  submitted  ;  first,  whether  this  inhabitancy  could  i>e  considered 
as  the  inhabitancy  of  Messrs.  Moore  and  Co.  by  their  servant  Ste- 
venson, or  whether  Stevenson,  by  the  contract,  became  tenant,  and 
the  upper  part  of  the  house  was  his  dwelling-house,  and  not  that  of 
Messrs.  Moore  and  Co. ;  and,  secondly,  if  these  premises  were  the 
dwelling-house  of  Messrs.  Moore  and  Co.,  the  further  question 
arose,  whether  there  was  such  a  severance  of  the  lower  part  as  to 

Erevent  its  being  included  as  part  of  their  dwelling-house.  After 
earing  the  argument  on  behalf  of  the  prisoners,  Lord  Ellenborough, 
C.  J.,  said,  "  Could  Stevenson  have  maintained  trespass  against 
his  employers  for  entering  these  rooms  ?  or,  if  a  man  assigns  to  his 
coachman  the  rooms  over  his  stable,  does  he  thereby  make  him  a 
tenant  ?  Whether  the  assessors  formed  a  right  or  a  wrong  judgment 
can  make  no  difference  ;  nor  is  it  material  to  which  trade  Stevenson 
was  a  servant,  for  the  property  in  both  partnerships  belonged  to 
the  same  persons.  As  to  the  severance,  the  key  of  the  trap- 
door was  left  with  Stevenson,  and  the  door  was  never  fastened; 
and  it  can  make  no  difference  whether  the  communication  between 
the  rooms  was  through  a  trap-door,  or  by  a  common  staircase." 
And  Mansfield,  C.  J.,  also  said,  ".Many  persons  have  houses 
given  them  to  live  in,  as  porters  at  park-gates ;  if  a  master  turns 
away  his  servant,  does  it  follow  that  he  cannot  evict  him  till  the  end 
of  the  year  ?  Could  not  the  prosecutors  have  turned  out  this  man 
when  they  would  T  (o) 

The  same  rule,  of  the  occupation  of  the  servant  being  that  of  the 
master,  will  hold  with  respect  to  all  persons  standing  in  the  relation 
of  servants,  and  not  having  the  exclusive  possession  nor  paying  rent 


(o)  Rex  v,  Stockton  and  Edwards,  2 
Taunt  339.  2  Leach,  1015.  The  case 
was  reserved  bv  Chambre,  J.,  at  Carlisle, 
and  was  considered  in  Mich.  T.  1810. 
Bight  of  the  judges  thought  that  Stevenson 
was  not  tenant,  but  inhabited  only  in  the 
course  of  his  service.    Thomson,  J3.,  Gra- 


ham, B.,  Lawrence,  J.»  and  Chambre,  J., 
contra.  S.  C,  under  the  name  of  Bex  ». 
John  Stock  and  another  in  Russ.  &  Ry. 
185.  The  judges  did  not  afterwards  pro- 
nounce any  further  opinion;  but  the  pri- 
soners were  executed  according  to  their 
sentence. 


CHAP.  I.] 


Mansion  House — Ownership. 


811 


Therefore,  apartments  in  the  King's  palaces,  or  id  the  houses  of  or  in  the 
noblemen  for  their  stewards  and  chief  servants,  must  be  laid  as  the  houses  of  a 
mansion-house  of  the  Kinc:  or  nobleman,  (p)    Accordingly,  where  j^c  com* 
three  persons  were  charged  with  having  broken  into  the  lodgings 
of  Sir  EL  Hungate,  at  Whitehall,  it  was  agreed  that  the  indict- 
ment should  be  tor  breaking  the  King's  mansion,  called  Whitehall,  (a) 
So  where   a  man  was  indicted  for  breaking  into  a  chamber  in 
Somerset-house,  and  the  indictment  charged  it  to  be  the  mansion- 
house  of  the   person   who  lodged   in   it,  it  was  agreed  that  the 
whole  house  belonged  to  the  Queen-mother,  and  therefore  that  the 
indictment  was  bad.  (r)    And  where  a  house  at  Chelsea  was  broken 
into,  which  was  used  for  an  office  under  government,  called  the 
Invalid  Office,  and  the  rent  and  taxes  of  which  were  paid  by 
government ;   it  was  holden  that  the  indictment  was  defective  in 
laying  it  to  be  the. house  of  a  person  who  occupied  the  whole  of 
the  upper  part  of  it.  (*)      An  indictment  for  a  burglary  in  the 
Custom-house   rightly  describes  it  as  the  dwelling-house  of  the 
King,  as  he  occupies  it  by  his  servants,  (t)    An  indictment,  also, 
for  a  burglary  in  the  dwelling-house  of  tne  East  India  Company 
was  holden  to  be  good,  the  house  being  inhabited  by  the  servants  of 
that  company.  («)     And  where  an  indictment  charged  a  burglary  in 
breaking  into  tne  mansion-house  of  the  master,  fellows,  and  scholars 
of  Bennet  College,  in  Cambridge ;  the  fact  being  that  the  prisoner 
broke  into  the  buttery  of  the  college,  all  the  judges,  upon  reference 
to  them,  held  that  it  was  burglary,  (v) 

The  following  case  also  appears  to  have  proceeded  upon  the  same  Ann  Hawkins's 
principle,  that  burglary  in  the  apartments  of  officers  of  a  public  <"*>• 
company  must  be  laid  as  committed  in  the  mansion-house  of  the 
company.  The  prisoner  was  indicted  for  breaking  the  mansion- 
house  of  Samuel  Story,  in  the  night-time.  It  appeared  on  the 
evidence  that  the  house  belonged  to  the  African  Company;  that 
Story  was  an  officer  of  the  company ;  that  he  and  many  other 
persons,  as  officers  of  the  company,  had  separate  apartments  in  the 
house,  in  which  they  inhabited  ana  lodged  ;  and  that  the  apartment 
of  Story  was  that  which  was  broken  open.  It  was  holden  that  the 
apartment  of  Story  could  not  be  called  his  mansion-house,  because 
he  and  the  otners  inhabited  the  house  merely  as  officers  and  servants 
of  the  company,  (w) 

But  the  rule  does  not  apply  where  a  servant  lives  in  a  house  of  Ownership  in 
his  master's  at  a  yearly  rent :  and  such  house  cannot  be  described  as  servants. 
the  master's  house,  though  it  be  upon  the  premises  where  the  master's 


<j>)  1  Hale,  556,  557.  2  East,  P.  C. 
c  15,  s.  14,  p.  500. 

(?)  Rex  v.  Williams  and  others,  1  Hale, 
522. 

(r)  Burgess's  case,  Kel.  27. 

(t)  Peyton's  case,  O.  B.  1784,  1  Leach, 
324.  In  Bao.  Abr.  tit.  Burglary  (E), 
in  the  notes,  there  is  a  91c.  in  whose  house 
stealing  in  the  Invalid  Office  at  Chelsea 
should  be  laid  to  be. 

(0  Rex  v.  Jordan,  7  C.  &  P.  432, 
Gaselee,  J.,  and  Gurney,  B. 

(«)  Picket's  case,  O.  B.  1765,  2  East, 
P.  C.  c.  15,  s.  14,  p.  501. 

(p)   Maynard's  case,    Cambridge   Spr. 


Ass.  1774.    2  East  P.  C.  c.  15,  s.  14, 
p.  501. 

(10)  Rex  v.  Hawkins,  cor.  Holt  C.  J., 
Tracy,  J.,  and  Bury,  B.,  O.  B.  1704,  Fost 
38,  39.  The  case  is  cited  from  Mr.  J. 
Tracy's  MS.,  from  which  it  appears  that 
the  jury  was  discharged  of  the  indictment 
laying  the  breaking  to  be  in  the  mansion- 
house  of  Samuel  story ;  and  that  it  was 
amended  by  laying  the  breaking  in  the 
mansion-bouse  of  the  company.  Mr.  J. 
Foster  says  that  this  report  is  warranted  in 
the  substantial  parts  of  it  by  the  record, 
Fost  39. 
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business  is  carried  on,  and  though  the  servant  have  it  because  of  his 
services.  Greaves  and  Co.  had  a  house  and  buildings  where  they 
carried  on  their  trade  ;  Mettran,  one  of  their  servants,  lived  with 
his  family  in  the  house,  and  paid  lit  per  annum  for  rent  and  coals, 
#  such  rent  being  much  below  the  value ;  and  Mettran  was  allowed  to 

live  there  because  he  was  servant ;  Greaves  and  Co.  paving  the  rates 
and  taxes.  One  of  the  buildings  having  been  broken  into,  the 
indictment  charged  a  burglary  to  have  been  committed  in  the 
dwelling-house  of  Greaves  and  Co.,  and  it  was  urged  that  Mettran's 
occupation  was  their  occupation  ;  that  the  house  he  occupied  might 
be  deemed  their  dwelling-house  ;  and  that  all  their  buildings  might 
be  deemed  part  of  their  awelling-house.  But  upon  a  case  reserved, 
the  judges  thought  that  as  Mettran  stood  in  the  character  of  tenant, 
and  Greaves  and  Co.  might  have  distrained  upon  him  for  rent,  and 
could  not  arbitrarily  have  removed  him,  Mettran's  occupation  could 
not  be  deemed  their  occupation,  and  that  the  conviction  as  to  the 
burglary  was  wrong.  (#)  And  though  a  servant  live  rent  free  for 
the  purpose  of  his  services,  in  a  house  provided  for  that  purpose,  yet 
if  he  has  the  exclusive  possession,  and  it  is  not  parcel  of  any 
premises  occupied  by  his  master,  the  house  may  be  described  as 
the  house  of  the  servant ;  especially  if  it  does  not  belong  to  his 
master,  but  to  some  person  paramount  his  master ;  as  in  the 
case  of  the  house  of  a  toll  collector.  The  tolls  at  a  gate  between 
Leeds  and  Wakefield  were  let  to  Ward,  who  employed  Ellis  to 
collect  them,  and  Ellis  lived  for  that  purpose  in  a  house  belonging 
to  the  trustees,  and  built  by  them  for  that  purpose  :  he  had  a 
weekly  sum  from  Ward,  and  the  family  of  Ellis  lived  with  him 
in  the  house.  A  burglary  having  been  committed  in  the  house, 
it  was  described  in  the  indictment  as  the  house  of  Ellis :  and  upon 
a  case  reserved,  all  the  judges  were  unanimous  that  it  was  rightly 
described  ;  for  Ellis  had  exclusive  possession,  it  was  unconnected 
with  any  premises  of  Ward's,  and  Ward  did  not  appear  to  have  any 
interest  in  it  (  v) 
Ownership  in  And  the  rule  has  been  holden  not  to  extend  to  the  case  of  a 
^trXig  com-  house  occupied  by  the  agent  of  a  trading  company  ;  though  he 
pany.  resided  in  it,  with  his  family,  only  for  the  purpose  of  conducting 

their  trade,  and  the  lease  of  the  house  was  held  and  the  rent  and  taxes 
for  it  paid  by  the  company  ;  and  an  indictment  was  holden  to  be 
good,  which  stated  the  burglary  as  being  committed  in  the  dwelling- 
house  of  such  agent. 
Case  of  Mar-  In  this  case  the  agent,  a  Mr.  Sylvester,  kept  a  blanket  ware- 
^^nd  house  in  Goswell-street,  and  resided,  together  with  his  wife  and 
children  in  the  house  over  the  warehouse.  The  warehouse  was  on 
the  ground  floor,  and  consisted  of  four  rooms,  the  second  of  which 
was  the  room  that  was  broken  into  ;  and  there  was  an  internal  door 
from  the  warehouse  to  the  dwelling-house.  All  the  blankets  were 
the  property  of  Mr.  William  Sellman  and  others,  a  company  of 
blanket  manufacturers,  consisting  of  sixty  or  more,  at  Witney,  in 
Oxfordshire,  none  of  whom  ever  slept  in  the  house.  The  lease  of 
the    premises  was  in  the  company,  and  the  whole  rent  of  both 

(*)  Rex  «.  Jarris,  East  T.  1824,  MS.      T.    1824,  MS.  Bayley,  J.,    and  Rr.    & 
Bayley,  J.,  and  Ry.  &  Mood.  C.  C.  7.  Mood,  C.  C.  42. 

it  (y)  Rex  v.  Camfield  and  another,  Mich. 
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dwelling-house  and  warehouse  was  paid  by  them.  Sylvester  acted 
as  their  servant  or  agent,  and  received  a  consideration  for  his  ser- 
vices from  them,  part  of  which  consideration,  he  said,  was  his  being 
permitted  to  live  in  the  house  rent  free.  The  commission  of  the 
offence  being  clearly  proved,  it  was  contended,  by  the  counsel  for 
the  prisoners,  on  the  authority  of  Hawkins's  case,  that  this  must  be 
considered  as  the  dwelling-house  of  the  company,  and  ought  to  have 
been  so  charged  in  the  indictment,  ana  not  as  the  house  of 
Sylvester,  who  inhabited  it  merely  for  them,  and  as  their  servant 
But  the  Court  is  said  to  have  been  clearly  of  opinion,  that  it  was 
rightly  charged  to  be  the  dwelling-house  of  Sylvester ;  and  that 
although  the  lease  of  the  house  was  held,  and  tne  whole  rent  paid 
by  the  company  in  the  country,  yet  as  they  had  never  used  it 
in  any  way  as  their  habitation,  it  would  be  doing  an  equal  vio- 
lence to  language  and  to  common  sense,  to  consider  it  as  their 
dwelling-house,  especially  as  it  was  evident,  that  their  only  pur- 
pose in  holding  it  was  to  furnish  a  dwelling  to  their  agent,  and 
ware-rooms  for  the  commodities  therein  deposited.  That  the 
dwelling  so  furnished  was  a  mean  by  which  they  in  part  remu- 
nerated Sylvester  for  his  agency,  and  precisely  the  same  thing  as 
if  they  had  paid  him  as  much  more  as  the  rent  would  amount 
to,  and  he  had  paid  the  rent ;  but  that  the  company  in  this  case' 
preferred  paying  the  rent  of  the  whole  premises,  ana  giving  their 
agent  and  his  family  a  dwelling  therein,  towards  the  salary  which  he 
was  to  receive  from  them.  And  that  the  house  was,  therefore, 
essentially  and  truly  the  dwelling-house  of  the  person  by  whom  it  was 
occupied,  (*) 

Though  a  servant  live  rent  free  in  a  house  belonging  to  his  If  a  servant  live 
master,  and  his  master  pay  the  taxes,  and  the  master's  business  be  f*nt  free, in  * 
carried  on  in  the  house,  yet  if  the  servant  and  his  family  be  the  only  the  master's* 
persons  who  sleep  in  the  house,  and  the  part  in  which  the  master's  business  is  car- 
business  is  carried  on  be  at  all  times  open  to  those  parts  in  which  r»edon,aiidtjie 
the  servant  lives,  it  may  be  stated  as  the  servant's  house,  though  the  EJti,w  erc 


mess  is  car- 


only  part  entered  by  the  thief  were  that  in  which  the  master's  busi-  ried  on  is  at  all 
ness  was  carried  on.     The  prisoner  was  indicted  for  stealing  the  pro-  ^j***  °Pen . to 

Bsrty  of  Bontillior,  in  the  dwelling-house  of  Bunyon  ;  it  appeared  that  the  servant  "* 
unyon  was  secretary  of  the  Norwich  Union  and  Life  Office,  at  the  lives,  the  home 


(z)  Rex  v.  Margetts  and  others,  O.  B. 
1801,  got.  Graham,  B,  and  Grose,  J., 
2  Leach,  930.  It  is  also  stated,  in  the 
report  of  this  case,  that  the  Court  further 
gave  as  a  reason  for  their  judgment,  that 
M  the  punishment  of  burglary  was  intended 
to  protect  the  actual  occupant  from  the 
terror  of  disturbance  during  the  hours  of 
darkness  and  repose,  but  that  it  would 
be  absurd  to  suppose  that  the  terror,  which 
is  of  the  essence  of  this  crime,  could,  from 
the  breaking  and  entering  in  this  case, 
have  produced  an  effect  at  Witney,  in  Ox- 
fordshire. "  But  the  accuracy  of  this  rea- 
soning' may  perhaps  be  questionable.  The 
punishment  of  burglary  will  attach  equally, 
and  the  actual  occupant  will  not  be  less 

firotected,  though  the  offence  should   be 
aid  in  the  indictment  as  committed  in  the 
dwelling-house  of  the  real  owner.    And 


with  respect  to  the  terror  in  this  case  not 
having  affected  the  company  at  Whitney, 
the  same  might  have  been  said  of  the  terror 
to  the  East  India  Company,  or  the  African 
Company,  in  the  cases  of  burglaries  in 
then*  houses,  which  have  been  before  men- 
tioned, ante,  p.  81 1,  but  see  the  next  case. 
There  is  a  note  to  this  case  of  Margetts 
and  others,  which  states  that  Grose,  J., 
asked  whether  there  had  not  been  a  prose- 
cution at  the  Old  Bailey  for  a  burglary  in 
some  of  the  halls  of  the  city  of  London,  in 
which  it  was  clear  that  no  part  of  the  cor- 
poration resided,  but  in  which  the  clerks 
of  the  company  generally  lived ;  and  that 
Mr.  Knapp  informed  the  Court  that  his 
father  was  clerk  to  the  Haberdashers'  Com- 

Q,  and  resided  in  the  hall  which  was 
en  open ;  and  in  that  case  the  Court 
held  it  to  be  his  father's  house. 
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master's  busi- 
ness was  car- 
ried on. 


A  gardener 
living  in  a 


may  be  laid  to  time  the  felony  was  committed ;  no  one  of  the  company  ever  dwelt 
be  the  servant's  fa  (jje  house  ;  Bunvon,  his  family,  and  servants  were  the  only 
thepart en?  persons  occupying  the  house,  and  he  lived  there  as  secretary  to  the 
teredwere  the  company ;  the  rent  and  taxes  were  paid  by  the  company.  The 
EJ^ZI^Tl  J*6  proi^rty  "stolen  was  deposited  in  a  safe,  in  the  lower  part  of  the 
*"  — '-  hOU8e,  which  was  used  as  the  office  of  business  of  the  company,  for 
safety  till  the  next  morning,  when  it  would  have  been  carried  away 
by  Bontillior.  The  business  of  the  office  closed  at  five  o'clock,  and 
the  rooms  of  business  were  not  locked,  but  left  equally  accessible  to 
Bunvon,  or  any  part  of  his  family  or  servants,  with  any  other  part  of 
the  house.  It  was  objected  that  the  house  ought  to  nave  been  laid 
as  the  house  of  the  company  ;  but  the  Recorder,  on  the  authority 
of  the  preceding  case,  overruled  the  objection,  and  upon  a  case 
reserved,  the  judges  were  of  opinion  that  the  house  was  properly 
described  as  Bunyon's  house,  as  he  and  his  family  and  servants 
were  the  only  persons  who  dwelt  there  ;  they  and  they  only  were 
liable  to  be  disturbed  by  a  burglary,  and  though  the  judges  would 
not  say  that  it  might  not  have  been  described  as  die  company's 
house,  they  thought  it  might,  with  equal  propriety,  be  described  as 
Bunyon's,  and  that  the  conviction  was  right  (a) 

Where  a  servant  lives  in  a  cottage,  quite  distinct  from  his  master's 
_  .  house,  and  has  the  entire  controul  over  the  cottage,  it  may  be 
rVomihe  mas^*  described  as  his  dwelling-house,  although  he  pay  no  rent  for  it,  and 
ter's  house.  may  be  liable  to  give  it  up  whenever  his  service  is  terminated. 
Upon  an  indictment  for  a  burglary  in  the  dwelling-house  of  J. 
Lewis,  it  appeared  that  Lewis  was  a  gardener  to  the  Baron  de 
Rutzen,  and  that  he  occupied,  as  gardener,  a  cottage  in  his  master's 
garden,  that  he  slept  in  the  cottage,  and  kept  the  key,  but  took  his 
meals  with  the  other  servants  in  the  house  ;  he  paid  no  rent,  and 
considered  himself  liable  to  give  up  the  cottage  whenever  he  ceased 
to  be  gardener.  It  was  objected  that  Lewis  took  no  interest  in  the 
cottage,  but  merely  occupied  it  in  right  of  his  master,  and  that  it 
-  should  therefore  have  been  described  as  the  dwelling-house  of  the 
master.  Lord  Denman,  C.  J.,  "As  the  building  in  which  the 
servant  slept  is  quite  distinct  and  apart  from  the  master's  place  of 
residence,  and  he  had  a  perfect  controul  over  it,  and  kept  the  key,  I 
think  that  it  is  well  described  as  the  dwelling  house  of  the  servant ; 
but  I  do  not  think  that  the  indictment  would  have  been  bad,  had  it 
laid  the  house  as  that  of  the  master."  (b) 

Upon  an  indictment  for  burglary,  in  one  count  alleged  to  have 
been  committed  in  the  dwellingJiouse  of  Bromage,  and  in  another 
in  the  dwelling-house  of  the  Earl  of  Coventry  ;  it  appeared  that 
Bromage  had  the  house  and  firing  for  the  services  he  had  performed 
for  the  Earl  during  fifty  years,  but  he  did  no  work,  and  was  allowed 
so  much  a-week  as  an  old  servant ;  Littledale,  J.,  held  that  this  was 
sufficient  to  support  the  indictment,  as  the  house  of  Bromage,  or 
at  all  events,  as  the  house  of  the  Earl  of  Coventry,  (c) 


(a)  Rex  0.  Witt,  R.  &  M.  C.  C.  R.  248, 
H.  T.  1830.  The  Recorder  observed,  *  If  the 
principle  stated  in  Margett's  case  be  cor- 
rect, namely,  that  the  punishment  of  bur- 
glazy  was  intended  to  protect  the  actual 
occupant  from  the  terror  of  disturbance 
during  the  hours  of  darkness  and  repose, 
how  could  that  possibly  operate  upon  this 


company  had  the  house  been  broken  and 
entered  in  the  night  with  intent  to  commit 
murder  upon  the  person  of  Bunyon,  or  any 
of  his  family  or  servants  ?" 

(6)  Rex  v.  Rees,  7C.&P.  568. 

(c)  Rex  v.  Ballard  &  Everall,  Worcester 
Lent  Ass.  1830.  MSS.  C.  S.  G.  See  Rex 
v.  Jobling,  pott,  p.  817. 
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Where  a  policeman  was  allowed  to  live  in  a  house,  in  order  to  Persons  pot  in 
take  care  of  it,  and  a  wharf  adjoining,  it  was  held  that  the  house  was  ho,B^t?il?ke 
properly  described  as  the  dwelling-house  of  the  policeman,  on  the  care 
ground  that  he  must  live  somewhere ;  and  he  was  not  otherwise  the 
servant  of  the  owner  than  in  the  particular  matter,  (d)  But 
where  upon  an  indictment  for  burglary  in  the  dwelling-house  of 
Bird,  it  appeared  that  Bird  worked  for  one  Woodcock,  who  did 
business  as  a  carpenter  for  the  New  River  Company,  and  put  him 
in  to  take  care  of  the  house  and  flock  mills  adjoining,  which  be- 
longed to  the  company,  and  he  received  no  more  wages  than  he 
did  before  he  lived  there,  nor  had  any  agreement  for  any  ;  it  was 
doubted  whether  the  house  was  properly  laid,  and  it  was  thought 
that  there  might  be  some  difference  between  this  and  the  preceding 
case,  as  here  the  man  was  put  in  by  a  person  who  did  the  work  for 
the  company,  and  it  was  thought  the  safest  course  to  consider  the 
indictment  as  not  properly  laying  it  to  be  the  dwelling-house  of 
Bird,  (s) 

Upon  an  indictment  for  house-breaking,  describing  the  house  in  Where  a  per. 
one  count  as  the  dwelling-house  of  Mary  Moulder,  and  in  another  ™n  *  P1**0  a 
count  as  the  dwelling-house  of  G.  B.  P.  Primm,  no  proof  of  the  care  of  it  tin  it 
Christian   names    of  Primm  was   given ;    but  it   appeared   that  is  let 
Moulder  had   been   put  into  the  house  by  Primm  to   take  care 
of  it,  till  it  could  be  let,  and  she  was  to  have  coals  for  firing  found 
by  Primm  ;  she  paid  no  rent  for  the  house  ;    she  had  been  occa- 
sionally a  servant  of  Primm  for  thirty  or  forty  years,  and  done  work 
for  him,  for  which  she  had  always  been  paid  ;  and  it  was  objected 
that  the  house  was  not  the  dwelling-house  of  Moulder  but  of 
Primm.      Littledale,   J.,    "  I  think  the  evidence   is  sufficient  to 
support  the  first  count     The  prosecutrix  has  had  the  exclusive 
occupation  of  the  house,  and  although  there  are  very  nice  distinc- 
tions between  the  cases,  I  think  this  was  her  dwelling-house.     She 
was  not  put  in  as  a  servant,  to  take  care  of  the  furniture  or  goods, 
which  has  generally  been  the  case  where   such  questions  have 
arisen.9'  (/) 

But  where  a  servant  has  part  of  a  house  for  his  own  occupation,  Ownership 
and  the  rest  is  reserved  by  the  proprietor  for  other  purposes,  the  whor«  * «•*- 
part  reserved  cannot  be  deemed  part  of  the  servant's  dwelling-  3?£lsie?rt 
house:  and  it  is  the  same  if  any  other  person  has  part  of  the  and  the  rest 
house,  and  the  rest  is  reserved.     The  governor  of  the  Birmingham  *»  «•**▼**. 
workhouse  was  appointed  under  contract  for  seven  years,  and  was  to 
have  the  chief  part  of  a  house  for  his  own  and  his  family's  oc- 
cupation, but  the  guardians  and  overseers  who  had  appointed  him, 
reserved  to  themselves  the  use  of  one  room  for  an  office,  and  three 
others  for  store-rooms.     The  governor  was  assessed  for  the  house, 
excepting  these  rooms.     The    office  was  broken   open,  and   the 
indictment  stated   it   to  be  the  governor's  dwelling-house:    but 
after  conviction,  and  a  case  reserved,  the  judges  held  the  description 

Where  persons  are  abiding  in  a  house  as  guests,  or  by  suffer-  Ownership  of 

(d)  Rex  v.  Smith,  cited  in  Rex  v.  Raw-  Lent  Ass.  1830.  MSS.  C.  8.  G.    Brown's 
lins,  7C.«cP.  1 50.  case, ante, p.  809,  note  (m),  was  strongly  re- 

(e)  Rex  v.  Rawlins,  7   C.   &  P.  150,  lied  upon  m  support  of  the  objection. 
Vaugban  &  Gaselee,  Js.  (?)  Rex  v.  Wilson,  E.  T.  1806.  Ma 

(/)  Rex  v.  George  James,  Gloucester      Bay  ley,  J.,  and  Rust.  &Ry.  115. 
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apartments  oc-  ance,  or  otherwise,  having  no  fixed  or  certain  interest  in  any  part 

CUest8  a:     •    °^  lt>  an(^  a  ">urB'al7  k  committed  in  any  of  their  apartments,  the 
a  house mkm.  indictment  should  lay  the  offence  as  in  the  mansion  of  the  pro- 
prietor of  the  house.  (A)     So  that  if  the  chamber  of  a  guest  at  an 
inn  be  broken  open,  it  must  be  laid  in  the  indictment  to  be  the 
mansion-house  of  the  innkeeper,  (t)     It  is  indeed  said,  that  if  A.9 
a  lodger  in  an  inn,  goes  to  his  chamber  to  bed,  and  his  door  is 
latched  or  locked,  and  afterwards  in  the  night  he  rises,  opens  his 
chamber-door,  steals  goods  in  the  house,  and  goes  away,  it  may 
be  a  question  whether  this  be  a  burglary;  and  it  is  also  said,  thai 
it  seems  it  would  not,  because  A.  had  a  kind  of  special  interest 
and  property  in  his  chamber,  and  therefore  that  the  opening  of  his 
own  door  was  no  breaking  of  the  innkeeper's  house,  (j)    But  though 
this  is  the  inclination  of  the  opinion  of  a  very  great  lawyer,  the 
foundation  on  which  it  proceeds  cannot  easily  be  reconciled  with  the 
doctrine  which  he  admits  in  the  same  page,  and  also  in  a  subsequent 
part  of  his  work,  namely,  that  if  A.  had  opened  the  chamber  of  B., 
another  lodger  in  the  inn,  to  steal  his  goods,  it  would  have  been 
burglary;  and  that  though  a  lodger  has  a  special  interest  in  his 
chamber,  yet  a  burglary  committed  in  it  must  be  laid  as  in  the 
mansion-house  of  the  innkeeper,  (k)    And  it  has  been  remarked, 
that  this  doctrine  is  also  at  variance  with  the  reasoning,  in  a  case 
subsequently  decided,  which  supposes  that  a  guest  has  not  even  the 
possession  of  a  room  in  an  inn  for  himself,  but  that  it  remains  still  in 
the  possession  of  the  host  (/) 
Prosaer's  case.        In  this  last-mentioned  case,  the  prosecutor,  who  was  a  Jew  pedlar. 
Where  the        came  to  a  public-house  to  stay  all  night,  and  fastened  the  door  of 
Prete0er,  of^**  D^  bsd-diwnben  when  the  prisoner,  pretending  to  the  landlord, 
Lin/robbed,    that  the  prosecutor  had  stolen  his  goods,  under  tins  pretence,  with 
hadtorced        the  assistance  of  the  landlord  and  others,  forced  open  the  chamber 
^htThe16       door  with  intent  to  steal  the  goods  mentioned  in  the  indictment; 
chamber-door    and  the  prisoner  accordingly  stole  them.     These  facts  were  found 
of  a  guest  in      specially.     Mr.  Baron  Adams,  who   tried  the  prisoner,  doubting 
■toinn  huT*        whether  the  bed-chamber  could  properly  be  called  the  dwelling- 
goods;  held,     house  of  the  prosecutor,  as  stated  in  the  indictment,  the  case  was 
that  the  bur.     submitted  to  the  consideration  of  the  judges.     They  all  thought, 
Sa"y belaid    tnat  tnougn  ^e  prosecutor  had  for  that  night  a  special  interest  in 
in  thedwel-       the  bed-chamber,  yet  that  it  was  merely  for  a  particular  purpose, 
ling-house  of     namely,  to  sleep  there  that  night  as  a  travelling  guest,  and  not  as  a 
endnot^T^  rcR11!*1'  lodger ;  that  he  had  no  certain  and  permanent  interest  in 
the  guest.         the  room  itself,  but  that  both  the  property  and  the  possession  of  the 
room  remained  in  the  landlord,  who  would  be  answerable  civiliter 
for  any  goods  of  his  guest  that  were  stolen  in  that  room,  even  for 
the  goods  then  in  question,  which  he  could  not  be,  unless  the  room 
were  deemed  to  be  in  his  possession.     They  thought  also,  that  the 
landlord  might  have  gone  into  the  room  when  he  pleased,  and  would 
not  have  been  a  trespasser  to  the  guest:  and  that,  upon  the  whole, 
the  indictment  was  insufficient,  (m) 


(A)  1  Hawk.  P.  G.  c.  38,  s.  26.  serves  to  be  well  weighed  before  any  inal 

i)  1  Hale,  557.  resolution  upon  the  point. 
j)  Ibid.  554.  (m)  Pressor's  case,  cor.  Adams,  &,  Moo- 

(A)  1  Hale,  554,  557.  mouth  Sum.  Ass.  1766.    2  East,  P.  C. 

(/)  2  East,  P.  C.  c.  15,  s.  15,  p.  603,  c.  15,  s.  15,  p.  502,  503. 
where  the  learned  writer  says,  that  this  de~ 


i 


CHAP.  1.] 


Mansion  House — Ownership. 


817 


The  landlord  in  this  case  does  not  appear  to  have  been  privy  to 
the  felonious  intent  of  the  prisoner ;  but,  on  the  contrary,  was  im- 
posed upon  by  him,  and  induced  to  assist  in  breaking  open  the 
chamber,  upon  the  supposition  that  the  guest  within  it  had  been 
guilty  of  felony :  but  even  if  the  landlord  had  been  an  accomplice 
in  the  act  of  the  prisoner,  it  seems  that  his  offence  would  not  nave 
been  burglary ;  for  though  it  has  been  said  that  if  the  host  of  an 
inn  break  the  chamber  of  his  guest  in  the  night  to  rob  him  it  is 
burglary,  (»)  that  doctrine  is  questioned;  and  it  was  well  observed, 
that  there  seems  to  be  no  distinction  between  that  case  and  the 
case  of  an  owner  residing  in  the  same  house,  breaking  the  chamber 
of  an  inmate  having  the  same  outer  door  as  himself,  which  would 
not  be  burglary,  (o) 

If  the  owner  of  a  house  suffer  a  person  to  live  in  it  rent  free,  it  Ownership 
may  be  stated  to  be  that  person's  house :  he  is  tenant  at  wilL  The  jjjj^j^"  " 
lessee  of  a  house  suffered  his  son-in-law  to  live  in  it,  who  failed  will. 
and  left  it;  but  one  of  the  son-in-law's  servants  continued  in  it 
The  lessee  died,  and  the  house  was  given  up  to  the  landlord,  whose 
steward  suffered  the  servant  to  continue  in  the  house,  and  the  only 
goods  in  it  belonged  to  the  servant  Upon  an  indictment  for 
breaking  the  house  in  the  day-time,  the  house  was  laid  to  be  the 
servant's,  and  upon  the  point  being  saved,  the  judges  thought  that  it 
was  rightly  laid,  as  the  servant  was  there  not  as  servant,  but  as 
tenant  at  will  (p)  And  it  has  been  decided,  that  if  the  owner  of 
a  cottage  lets  one  of  his  workmen,  with  his  family,  live  in  the 
cottage,  free  of  rent  and  taxes,  and  he  lives  there  principally,  if  not 
wholly  for  his  own  benefit,  it  may  be  described  as  the  workman's 
cottage.  One  Gent,  a  workman  m  a  colliery,  had  fifteen  shillings 
a-week,  and  a  cottage  for  himself  and  family,  free  of  rent  and  taxes: 
he  occupied  chiefly  for  his  own  benefit,  and  not  for  his  master's. 
An  indictment  for  burglary  described  this  as  the  dwelling-house  of 
Gent,  and  Holroyd  J.,  thought  that  it  might  be  considered,  as  to 
third  persons,  either  as  the  master's  house  or  the  workman's:  and 
the  point  being  saved,  the  judges  held  that  it  might  be  described 
as  the  workman's,  and  that  the  conviction  was  right  (q) 

Though  different  opinions  appear  to  have  been  formerly  enter-  The  ownership 
tained  upon  the  point,  whether  m  the  case  of  burglary  in  the  hired  of  apartments 
apartment  of  an  inmate  it  should  be  laid  to  be  committed  in  the  ^^  depends 
mansion-house  of  the  inmate  or  of  the  owner;  (r)  it  is  now  settled,  upon  whether 
that  if  the  owner  who  lets  out  apartments  in  his  house  to  other  the  owner 
persons  sleeps  under  the  same  roof,  and  has  but  one  outer  door  at  JJJ5mm  roof 
which  he  and  his  lodgers  enter,  all  the  apartments  of  such  lodgers  and  whether  ' 
are  parcel  of  the  one  dwelling-house  of  the  owner ;  (*)  but,  that  if  there  is  hut 
the  owner  does  not  himself  dwell  in  the  same  house,   or  if  he  oneottter  00T• 
and  his  lodgers  enter  by  different  outer  doors,  the  apartments  so 


(n)  Dalt.  c.  151,  s.  4. 

(o)  2  East,  P.  C.  c.  15,  s.  15,  p.  502. 
Kel.84. 

(p)  Rex  9.  Collett,  H.  T.  1823.  MS. 
Bayley,  J.,  and  Rnss.&  Ry.  498. 

(a)  Rex  v.  Jobling,  M.  T.  1823.  MS. 
Bayley,  J. ,  and  Russ.  &  Ry.  525.  See  ante, 
p.  814,  and  the  cases,  pott,  tit  Arson. 

(r)  1  Hale,  556.  Kel.  83,  84.  1 
Hawk.  P.  C.  c.  38,  s.  27.     Bac.  Ab.  tit 

VOL.  L  GOG 


Burglary(E),  notes. 

(«)  Where  a  lodger  occupied  one  room 
in  a  house,  the  landlady  keeping  the  key  of 
the  outer  door,  it  was  held  that  this  could 
not  be  described  as  his  dwelling-house. 
Monks  v.  Dykes,  4  M.  &  W.  567,  but  it 
would  be  otherwise  if  a  house  were  divided 
into  several  chambers  with  separate  outer 
doors,  ibid  Fenn  e.  Grafton,  2  B.  N.  C. 
617.  2  Scott,  56. 
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let  out  are  the  mansion,  for  the  time  being,  of  each  lodger  respec- 
tively, (t) 
Carreli's  case.        Trie  following  cases  were  decided  in  conformity  to  this  rule. 
A  burglary  was  committed  in  a  house  which  belonged  to  one  Nash, 
who  did  not  live  in  any  part  of  it  himself,  but  let  the  whole  of  it  out 
in  separate  lodgings  from  week  to  week :  and  an  inmate  named 
Jordan  had  two  apartments  in  the  house ;  namely,  a  sleeping-room 
up  one  pair   of  stairs,  and  a  workshop  in  the  garret;  which  he 
rented  by  the  week  as  tenant  at  will  to  Nash.     The  workshop  was 
the  room  broken  open  by  the  prisoner.      And  upon  a  case  referred 
to  the  judges  for  their  consideration,  whether  the  indictment  had 
properly  charged  the  burglary  in  the  dwelling-house  of  Jordan,  ten 
of  them  were  of  opinion,  that  as  Nash,  the  owner  of  the  house,  did 
not  inhabit  any  part  of  it,  the  indictment  was  good,  (u)    So  upon  an 
indictment  on  the  3  &  4  W.  &  M.  c.  9  (now  repealed),  for  robbery  in  a 
dwelling-house,  where  it  appeared  that  the  house  was  situated  in  a 
mews,  and  the  whole  of  it  let  out  in  lodgings  to  three  families,  with 
only  one  outer  door,  which  was  Common  to  all  the  inmates ;  one  of 
whom  rented  the  parlour  on  the  ground  floor,  and  a  single  room  up 
one  pair  of  stairs ;  and  that  the  parlour  on  the  ground-floor  was  the 
part  of  the  house  broken  open ;  all  the  judges  held  that  the  offence 
was  well  laid  in  the  indictment,  as  having  been  committed  in  the 
dwelling-house  of  the  particular  inmate,  (v)    And  in  a  recent  case 
it  was  held,  that  if  two  or  more  rent  of  the  owner  different  parts  of 
the  same  house,  so  as  to  have  amongst  them  the  whole  house,  and 
the  owner  does  not  reserve  or  occupy  any  part,  the  separate  parts  of 
each   may  be   described  as  the  dwelling-house  of  each.     Choice 
rented  of  the  landlord  a  shop  and  other  rooms  in  a  house,  and  Ryan 
rented  in  the  same  house  another  shop  and  all  the  other  rooms ; 
and  he  rented  them  of  the  landlord  also ;  the  staircase  and  passage 
were  in  common,  and  the  shops  opened  into  the  passage,  which 
was  enclosed,  and  was  part   of  the  house;  all    the    taxes    were 

Eaid  by  Choice.  The  prisoner  broke  open  the  passage  door  of 
Lyan's  shop,  and  was  indicted  for  burglary  in  the  dwelling-house  of 
Ryan :  and  upon  the  point  being  saved,  the  judges  had  no  doubt 
but  that  this  was  rightly  described  as  the  house  of  Ryan,  and  held 
that  the  conviction  was  right  (u>) 


(t)  4  Blac  Com.  225.  Lee  v.  Gansel, 
Cowp.  1.  2  East,  P.  C.  c.  15,  s.  18, 
p.  503,  adopting  the  doctrine  in  Kel.  83, 
84.  And  in  Rogers's  case,  1  Leach  90,  is 
the  following  note  by  the  editor :  "  I  have 
been  favored  with  the  following  opinion  of 
Lord  C.  J.  Holt,  upon  this  subject,  from 
the  manuscript  notes  of  the  late  Lord  C. 
B.  Parker.— If  inmates  have  several  rooms 
in  a  house,  of  which  rooms  they  keep  the 
keys,  and  inhabit  them  severally  with  their 
families,  yet,  if  they  enter  into  the  house  at 
one  outer  door  with  the  owner,  these  rooms 
cannot  be  said  to  be  the  dwelling-houses  of 
the  inmates,  but  the  indictment  ought  to  be 
for  breaking  the  house  of  the  owner.  Mr. 
Tanner,  an  ancient  clerk  of  the  court,  said, 
that  the  constant  opinion  and  practice 
had  been  according  to  the  opinion  of 
Lord  C.  J.  Kelynge,  which  opinion  was 
cited  by  Lord  C.  J.  Holt  upon  this  oc- 
casion at  the  Old  Bailey  October  Sessions, 


1701." 

(u)  Carroll's  case,  O.  B.  1782,  consi- 
dered of  by  the  judges,  E.  T.  1782. 
1  Hawk.  P.  C.  c  38,  s.  32.  1  Leach, 
237.  2  East,  P.  C.  c.  15,  s.  18,  p.  506. 
The  judges  relied  on  Rogers's  case,  1  Leach 
90,  ante,  note  (0,  and  post,  p.  619.  The 
two  other  judges  (Eyre,  B.  and  Buller,  J.) 
who  thought  that  it  was  not  the  mansion- 
house  of  Jordan,  were  of  opinion  that  it 
might  have  been  laid  to  have  been  the 
mansion-house  of  Nash  ;  to  which  some  of 
the  other  judges  inclined,  if  it  were  not  the 
mansion  of  Jordan. 

(v)  Trapshaw's  caae,  O.  B.  1786,  and 
Hil.  Term,  1787.  1  Hawk.  P.  C.  c  38, 
s.  30.  1  Leach  427.  2  East,  P.  C.  c.  15, 
s.  18,  p.  506. 

(to)  Rex  p.  Bailey,  E.  T.  1824.  MS. 
Bayley,  J.,  and  Ry.  &  Moo.  C.  C.  23. 
See  Reg.  v.  Mayor  of  Eye,  9  Ad.  &  E.  670. 
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Consistently  also  with  this  rule,  an  occupation  of  some  part  of  Rogers's  case, 
the  house  by  the  owner,  which  does  not  amount  to  an  inhabiting, 
will  not  make  the  house  such  as  may  be  stated  to  be  his  dwelling- 
house  in  an  indictment  for  burglary.  The  owner  of  a  house  let  the 
whole  of  it  in  apartments  to  different  persons,  and  did  not  inhabit 
any  part  himself.  One  of  the  inmates  rented  the  bottom  part  of 
the  house,  namely,  a  shop,  a  parlour,  and  a  cellar,  (which  ran  under- 
neath the  shop  and  parlour,)  at  a  yearly  rent ;  but  the  owner  had 
taken  back  the  cellar  for  the  purpose  of  keeping  wood  and  lumber 
in  it,  and  made  an  allowance  to  tne  inmate  of  ten  shillings  a-year, 
which  was  deducted  from  the  rent  The  entrance  to  the  house  was 
by  a  common  outer  door  from  the  street  The  shop  and  parlour 
were  broken  open.  And  upon  an  indictment  for  burglary,  laving 
the  offence  to  have  been  committed  in  the  dwelling-house  of  the 
inmate,  nine  of  the  judges  agreed  that  this  was  proper;  that  it 
could  not  have  been  laid  to  be  the  dwelling-house  of  the  owner,  as 
he  did  not  inhabit  any  part  of  it,  but  only  occupied  the  cellar;  but 
that  it  would  have  been  otherwise  if  the  owner  had  occupied  any 
part  of  the  house,  (x) 

Where  there  is  an  actual  severance  of  a  house  in  fact,  by  a  par-  Ownership 
tition  or  the  like,  all  internal  communication  being  cut  off,  and  jJ^L^f^J.5* 
each  part  being  inhabited  by  several  occupants,  separate  and  dis-  trance,  and  no 
tinct  mansions  in  law  will  be  constituted,  (y)    And  this  may  be,  internal  com- 
though  the  rent  and  taxes  of  the  whole  premises  be  paid  jointly  out  to"""0****- 
of  the  partnership  fund  of  the  several  occupants. 

The  prisoner   was   indicted    for   burglary  and  larceny  in  the  Jonea'scaae. 
dwelling-house  of  Thomas  Smiih  and  John  Knowles.     It  appeared  ®0^eral  JJ^ 
that  these  persons  were  in  partnership,  and  lived  next  door  to  each  g^  partg  0f 
other.     The  two  houses  had  formerly  been  one  house  only,  but  had  the  same 
been  divided  for  the  purpose  of  accommodating  the  respective  fami-  ho™*  by,!][0 
lies  of  each  partner,  and  were  then  perfectly  distinct  and  separated  constitute  N 
from  each  other,  there  being  no  communication  from  the  one  to  the  distinct  man. 
other  without  going  into  the  street     The  house-keeping,  servants'  JJJJJ^  each 
wages,  &c,  were  paid  by  each  partner  respectively,  but  the  rent  though  the 
and  taxes  of  both  tne  houses  were  paid  jointly  out  of  the  partnership  rent  and 
fund.     The  prisoner  was  servant  to  Smith,  and  it  was  in  his  house  2^t^p 
that  the  burglary  was  committed.     It  was  objected  upon  these  facts,  joint  fund, 
that  although  the  two  houses  were  the  joint  property  of  both  the 
partners,  yet  they  were  the  separate  and  respective  mansions  of 
each,  and,  therefore,  that  the  burglary  ought  to  have  been  laid  as 
committed  in  the  house  of  Smith  only.     And  the  Court  conceived 
the  objection  to  be  well  founded,  and  directed  the  jury  to  acquit  the 
prisoner  of  the  capital  part  of  the  charge,  (x) 


(x)  Rogers's  case,  O.  B.  1772,  and 
M.  T.  1772.  1  Hawk.  P.  C.  c.  38,  s.  29. 
1  Leach  89.  2  East,  P.  C.  c.  15,  s.  19, 
p.  506,  507. 

(y)  2  East,  P.  C.  c.  15,  s.  17,  p.  504. 

(z)  Rex  v.  Jones,  1  Hawk.  P.  C.  c.  38, 
s.  34.  1  Leach,  537.  2  East,  P.C.  c.  15, 
s.  17,  p.  504.  In  Tracy  v.  Talbot,  2  Salk. 
532,  (a  case  upon  a  distress  for  a  poor's  rate), 
it  was  ruled  by  Holt,  C.  J.,  that  if  two  se- 
veral houses  are  inhabited  by  several  fami* 
lies  who  make  and  have  but  one  common 


avenue  or  entrance  for  both ;  yet,  In  re- 
spect of  their  original,  both  houses  continue 
rateable  severally,  for  they  were  at  first 
several  houses;  and  if  one  family  goes, 
one  house  is  vacant.  But  if  one  tenement 
be  divided  by  a  partition,  and  inhabited  by 
different  families,  namely,  the  owner  in  one 
and  a  stranger  in  another,  these  are  several 
tenements,  severally  rateable  while  they  are 
thus  severally  inhabited ;  but,  if  the  stranger 
and  his  family  go  away,  it  becomes  one 
tenement 
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Parminters  In  a  more  recent  case  also,  it  appears  to  have  been  ruled  that  a 

case-  contribution  by  one  of  two  partners  of  a  proportion  of  the  rent  and 

taxes,  for  certain  premises  used  in  the  partnership  concern,  did  not 
give  him  such  a  joint  possession  of  those  premises  as  to  make  it 
necessary  to  state  them  in  the  indictment  as  the  dwelling-house  of 
both  the  partners.  The  indictment  was  for  stealing  in  the  dwelling- 
house  of  J.  Moreland ;  and  the  evidence  was,  that  Moreland  and 
one  Gutteridge  were  co-partners ;  that  Moreland  was  the  lessee  of 
the  whole  premises,  and  paid  all  the  rent  and  taxes  for  them,  and 
that  Gutteridge  had  an  apartment  in  the  house,  and  allowed  More- 
land  a  certain  sum  for  board  and  lodging,  and  also  a  certain  propor- 
tion of  the  rent  and  taxes  for  the  shop  and  warehouses.  The  felony 
was  committed  in  the  shop.  It  was  contended  that  Gutteridge, 
under  these  circumstances,  nad  a  joint  possession  of  the  shop  and 
warehouses,  and  that  the  indictment  should  have  been  framed  ac- 
cordingly ;  but  the  point  being  saved  upon  this  objection  for  the 
consideration  of  the  judges,  they  were  of  opinion  that  the  indictment 
was  right  (a) 

If  a  house  be  let  to  A.  and  a  warehouse  under  the  same  roof,  and 
with  an  inner  communication,  to  A.  and  B.,  the  warehouse  cannot 
be  described  as  the  dwelling-house  of  A.  The  indictment  was  for  a 
burglary  in  the  dwelling-house  of  J.  Richards ;  and  the  breaking 
was  into  warehouses  under  the  same  roof  with  J.  Richards's  dwel- 
ling-house, and  communicating  with  it  internally ;  but  the  dwelling- 
house  was  let  to  J.  Richards  alone,  and  the  warehouses  were  let  to 
him  and  his  brother,  who  lived  elsewhere.  Upon  a  case  reserved, 
the  judges  held  that  the  warehouses  could  not  be  deemed  part  of  J. 
Richards's  dwelling-house,  as  they  were  let  to  him  and  his  brother, 
though  by  the  same  landlord,  and  that  the  conviction  was  therefore 
wrong,  (b) 
Owner  of  a  As,  according  to  the  rule  which  has  been  stated  as  now  esta- 

house  breaking  blished  upon  this  subject,  where  the  owner  of  a  house  lets  out  apart- 

mentsof  ins*"  ments  m  lt  to  l°dgers»  but  continues  to  inhabit  some  part  of  the 
lodgers  will  house  himself,  and  has  but  one  outer  door  common  to  him  and  his 
not  be  guilty  lodgers,  such  apartments  must  be  considered  as  parcel  of  his 
of  burglary.       dwelling-house ;  (c)  it  will  be  a  necessary  consequence  that  if  he 

should  break  open  the  apartments  of  his  lodgers  in  the  night  and 
steal  their  goods,  the  offence  will  not  be  burglary,  on  the  ground 
that  a  man  cannot  commit  burglary  by  breaking  open  his  own 
house,  (d) 
Of  the  time  at        IIL  The  definition   of  burglary   now  leads  us  to   the  time  at 
which  the         which  the  offence  must  be  committed.     This  time   must  be  the 
Le°ommittedf    night,  for  in  the  day  time  there  can  be  no  burglary,  (e)     It  ap- 
namely,  the       pears  that  anciently  the  day  was  accounted  to  begin  only  at  sun- 
night  rising,  and  to  end  immediately  upon  sun-set ;  but  it  was  afterwards 
settled  as  the  better  opinion  that  if  there  were  day-light  or  twilight 
enough  begun  or  left  whereby  the  countenance  of  a  person  might 
be  reasonably  discerned,  it  was  no  burglary,  (/")     But  this  did  not 

(a)  Parminter's    case,    1    Leach    537,  Ante,  ip.SM. 
note  (a),  (e)  4  Black.  Com.  224. 

(ft)  Rex  v  Jenkins,  East,  T.  1813,  MS.  (/)  3  Inst  63.    1  Hale  550,  551.  Sum. 

Bayley,  J.,  and    Rum.  &  Ry.  244.     See  79.     1  Hawk.  P.  C.  c  38,  s.  2.     Bac 

Rex  v.  Hancock,  Russ.  &  Ry.  171,  post.  Ah.  tit.  "  Burglary  "  (D).     4  Black.  Com. 

c)  Ante,  p.  817.  224.     2  East,  P.  C.  c.  15,  s.  21,  p.  509. 

d)  2  East,  P.  C.  c  15,  s.  18,  p.  506. 
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extend  to  moon-light,  for  then  midnight  house-breaking  might  be  no 
burglary,  (g)  Besides,  the  malignity  of  the  offence  does  not  so 
properly  arise  from  its  being  done  in  the  dark,  as  at  the  dead  of 
night9  when  all  the  creation,  except  beasts  of  prey,  are  at  rest,  when 
sleep  has  disarmed  the  owner,  ana  rendered  his  castle  defenceless.(A) 

But  the  1  Vict  c.  86,  8.  4,  provides,  "  that,  so  far  as  the  same  is  Between  what 
essential  to  the  offence  of  burglary,  the  night  shall  be  considered  ||J^mbemt0 
and  is  hereby  declared  to  commence  at  nine  of  the  clock  in  the  a  house  is 
evening  of  each  day,  and  to  conclude  at  six  of  the  clock  in  the  burglary, 
morning  of  the  next  succeeding  day." 

The  breaking  and  entering  need  not  be  both  done  in  the  same  The  breaking 
night,  for  if  thieves  break  a  hole  in  a  house  one  night,  with  intent  and  entering 
to  enter  another  night  and  commit  felony,  and  come  accordingly  jj^  ^^ 
another  night  and  commit  a  felony  through  the  hole  they  so  made  same  night, 
the  night  before,  this  seems  to  be  burglary,  for  the  breaking  and 
entering  were  both  noctanter,  though  not  the  same  night,  (i)  And 
this  doctrine  was  recognized  in  a  late  case.  The  prisoner  broke 
the  glass  of  the  prosecutor's  side-door  on  the  Friday  night,  with  in- 
tent to  enter  at  a  future  time,  and  actually  entered  on  the  Sunday 
night ;  and  upon  a  case  reserved,  the  judges  held  this  to  be  burglary, 
the  breaking  and  entering  being  both  oy  night,  and  the  breaking 
being  with  intent  afterwards  to  enter,  (j)  It  is  said,  however,  that  if 
the  breaking  be  in  the  day-time  and  the  entering  in  the  night,  or 
the  breaking  in  the  night,  and  entering  in  the  day,  it  will  not  be 
burglary,  (k)  But  upon  this  position  it  has  been  remarked,  that  the 
authority  upon  which  it  appears  to  have  proceeded  (I)  does  not  fully 
prove  the  point  for  which  it  is  cited,  but  only  furnishes  a  resolution 
to  the  effect,  that  if  thieves  enter  in  by  night  at  a  hole  in  the  wall, 
which  was  there  before,  it  is  not  burglary,  without  stating  who  made 
the  hole,  and  of  course  not  coming  up  to  the  case  of  a  hole  made  by 
the  thieves  themselves  in  the  day-time,  with  intent  to  enter  more 
securely  at  night  (m)  And  it  is  observable  that  it  is  elsewhere 
given  as  a  reason  why  the  breaking  and  entering,  if  both  in  the 
night,  need  not  be  both  in  the  same  night,  that  it  snail  be  supposed 
that  the  thieves  brake  and  entered  in  the  night  when  they  entered, 
for  that  the  breaking  makes  not  the  burglary  till  the  entry ;  (n) 
which  reasoning,  if  applied  to  a  breaking  in  the  day-time,  and  an 
entering  in  the  night,  would  seem  to  refer  the  whole  transaction  to 
the  entry,  and  make  such  breaking  and  entering  also  a  burglary. 

The  parties  who  are  actually  present  at  the  commencement  of  where  the 
the  transaction  are  guilty  of  burglary  as  principals,  and  it  is  not  breaking  is  one 
necessary  that  they  should  be  present  during  the  whole  commission  jJ^^hJJ 
of  the  offence ;  therefore,  where  the  breaking  is  one  night  and  the  a  party  pre- ' 
entry  the  next,  a  party  who  was  present  at  the  breaking  and  not  sent  at  the 
present  at  the  entry,  is  guilty  of  burglary  as  a  principal.     Upon  an  ^^J^Uie 
indictment  for  housebreaking  against  Jordan,  Sullivan,  and  May,  entry  is  a 
it  appeared  by  the  evidence  of  an  accomplice  that  Jordan  and  Sul-  principal, 
livan  accompanied  May,  who  was  to  secrete  himself  in  the  house, 

(g)  1  Hale  551.  (4)  1  Hale,  551. 

(h)  4  Black.  Com.  224.  (/)  Crompt.  33  a,  ex  8  Ed.  4,  cited  by 

(s)  1  Hale,  551.     4  Black.  Com.  226.  Lord  Hale,  551. 

Ante,  p.  797.  (m)  Note  (A)  to  1  Hale,  551  (ed\  1800). 

0)  Rex    v.    Smith,  East.    T.     1820.  2  East,  P.  C.  c.  15,  s.  21,  p.  509. 

MS.  Bayley,  J.,  and  Russ.  6c  Ry.  417.  (n)  1  Hale,  551. 
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Of  the  intent 
to  commit 
a  felony. 


An  intent  to 
commit  atres- 
will  not 
sufficient. 


pass 
DC  si 


Dobbs's  case. 


that  during  the  night  he  might  commit  the  robbery*  and  that  the 
door  being  latched,  they  assisted  him  in  gaining  admission  by  open- 
ing an  umbrella  to  screen  him  from  observation  while  he  entered, 
but  they  went  away  soon  after  he  had  got  in  and  were  not  seen  near 
the  place  again  until  after  the  robbery  had  been  committed.  It  was 
objected  that  there  was  no  evidence  to  affect  Jordan  and  Sullivan 
as  principals,  for  they  were  not  present  at  the  fact  Gurney,  B., 
"  We  have  considered  the  objection,  and  we  are  of  opinion  that,  as- 
suming the  evidence  to  be  true  (which  is  the  way  to  try  the  question 
of  law)  if  Jordan  and  Sullivan  were  present  at  the  commencement, 
they  must  be  considered  as  guilty  of  the  whole.  There  has  been 
a  case  of  burglary  where  the  breaking  was  one  night  and  the  entry 
the  next,  and  the  judges  have  decided  that  a  party  who  was  present 
at  the  breaking,  and  not  present  at  the  entering,  was  guilty  of  the 
whole.    We  consider  this  a  much  stronger  case  than  that"  (o) 

IV. — The  last  part  of  the  definition  of  burglary  relates  to  the 
intent.  The  act  of  breaking  and  entering  the  mansion-house  in  the 
night  must  be  done  "  with  intent  to  commit  some  felony  within  the 
same,  whether  such  felonious  intent  be  executed  or  not"  (p)  And 
where  the  breaking  is  a  breaking  out  of  the  dwelling-house  in  the 
night  there  must  have  been  a  previous  entry  with  intent  to  commit  a 
felony,  or  an  actual  committing  of  a  felony  in  such  dwelling-house.^) 

If  the  intention  of  the  entry  be  either  laid  in  the  indictment,  or 
appear  upon  the  evidence,  to  have  been  only  for  the  purpose  of 
committing  a  trespass,  the  offence  will  not  be  burglary.  Therefore 
an  intention  to  beat  a  person  in  the  house  will  not  be  sufficient  to 
sustain  the  indictment,  for  though  killing  or  murder  may  be  the 
consequence  of  beating,  yet  if  the  primary  intention  were  not  to 
kill,  the  intention  of  beating  will  not  make  burglary,  (r)  The  entry 
must  be  for  a  felonious  purpose,  (s)  It  should,  however,  be  observed, 
that  if  a  felony  be  actually  committed,  the  act  will  be  primd  facie 
pregnant  evidence  of  an  intent  to  commit  it ;  and  it  is  a  general 
rule,  that  a  man  who  commits  one  sort  of  felony  in  attempting  to 
commit  another,  cannot  excuse  himself  upon  the  ground  that  he  did 
not  intend  the  commission  of  that  particular  offence,  (t)  But  it 
seems  that  this  must  be  confined  to  cases  where  the  offence  intended 
is  in  itself  a  felony,  (u) 

The  prisoner  was  indicted  for  burglary,  in  breaking  and  entering 
the  stable  of  one  J.  Bayley,  part  of  his  dwelling-house,  in  the  night, 
with  a  felonious  intent  to  kill  and  destroy  a  gelding  of  one  A.  B. 
there  being.  The  facts  were,  that  the  gelding  was  to  have  run  for 
forty  guineas,  and  that  the  prisoner  cut  the  sinews  of  his  fore  leg  to 

?revent  his  running,  in  consequence  of  which  he  died.  Parker, 
!h.  B.,  before  whom  the  prisoner  was  tried,  ordered  him  to  be  ac- 
quitted, on  the  ground  that  his  intention  was  not  to  commit  the 
felony  by  killing  and  destroying  the  horse,  but  a  trespass  only  to 
prevent  nis  running,  and  that,  therefore,  it  was  no  burglary,  (t?) 


(o)  Rex  v.  Jordan,  7  C.  &  P.  432,  cor. 
Gaselee,  J.,  and  Gurney,  B. 

(p)  Ante,  p.  785. 

(q)  Ante,  p.  792. 

(r)  1  Hale,  561. 

(«)  3  Inst.  65.  1  Hale  559,  561.  Sum. 
83.     Kel.  47.     1  Hawk.  P.  C.  c.  38,  s.  36, 


Bac  Ab.  tit  Burglary  (F).  4  Black. 
Com.  227. 

(0  1  Hale  560.  2  East,  P.  C.  c  15, 
s.  22,  p.  509,s.25,  p.  514,  515.     Kel.  47. 

(«)  2  East,  P.  C.  c.  15,  s.  24,  p.  515. 

(»)  Dobbs's  case,  cor.  Parker,  Ch.  B., 
Buckingham    Sum.    As*.    1770,  2  East. 


CHAP.  I.] 


Intent  to  commit  Felony. 


823 


The  prisoner,  being  a  servant  or  journeyman  to  one  John  Fuller,  Dingley's  case, 
was  employed  to  sell  goods,  and  receive  the  money  for  his  master's 
use.  In  the  course  of  the  trade  he  sold  a  large  parcel  of  goods, 
for  which  he  received  a  hundred  and  sixty  guineas,  none  of  which 
he  put  into  the  till,  nor  in  any  way  gave  into  his  master's  posses- 
sion, but  deposited  ten  guineas  of  the  sum  in  a  private  place  in  the 
chamber  where  he  slept,  and  carried  off  the  remaining  hundred  and 
fifty  on  leaving  his  service,  from  which  he  decamped  before  the  em- 
bezzlement was  discovered.  He  left  a  trunk  containing  some  of  his 
clothes,  as  well  as  the  ten  guineas,  behind  him,  but  afterwards,  in  the 
night  time,  broke  open  his  master's  house,  and  took  away  with  him 
the  ten  guineas  which  he  had  so  deposited  in  the  private  place  in 
his  bed-chamber.  This  was  held  to  be  no  burglary,  because  the 
taking  of  the  money  was  no  felony ;  for  although  it  was  the  master's 
money  in  right,  it  was  the  servant's  money  in  possession,  and  the 
original  act  was  no  felony,  (w) 

In  another  case  also,  the  decision  proceeded  upon  the  same  Case  of  Knight 
ground,  namely,  that  the  intention  was  not  to  commit  a  felony.  andRoffey« 
.The  prisoners  were  indicted  for  a  burglary  in  the  dwelling-house 
of  M.  Snelling,  the  intent  being  laid  to  steal  the  goods  of  one 
L.  Hawkins.  It  appeared  that  Hawkins,  who  was  an  excise  officer, 
had  seized  some  bags  of  tea  in  a  shop  entered  in  the  name  of  Smith, 
as  being  there  without  a  legal  permit,  and  had  removed  them  to 
Snelling's,  where  he  lodged.  The  prisoners  and  many  other  persons 
broke  open  Snelling's  house  in  the  night,  with  intent  to  take  this  tea 
It  was  not  proved  that  Smith  was  in  company  with  them ;  but  the 
witnesses  said,  that  they  supposed  the  tea  to  belong  to  Smith ;  and 
supposed  that  the  fact  was  committed  either  in  company  with  him, 
or  by  his  procurement  The  jury,  being  directed  to  find  as  a  fact 
with  what  intent  the  prisoners  broke  and  entered  the  house,  found 
that  they  intended  to  take  the  goods  on  the  behalf  of  Smith ;  and, 
upon  the  point  being  reserved,  ail  the  judges  were  of  opinion  that  the 
indictment  was  not  supported;  as,  however  outrageous  the  conduct 
of  the  prisoners  was,  in  so  endeavouring  to  get  back  Smith's  goods, 
still  there  was  no  intention  to  steal,  (a?) 

Where  two  poachers  went  to  the  house  of  a  gamekeeper  who  had 


P.  C.  c.  15,  b.  25,  p.  513.  But  it  appears 
that  the  prisoner  was  again  indicted  for 
lulling  the  hone,  and  capitally  convicted. 
Id.  ibid. 

(w)  Dingley's  case,  cited  by  Const, 
arguendo  in  Baseley's  case,  2  Leach  840, 
841,  where  he  mentions  it  as  cited  by  Sir 
B.  Shower,  in  his  argument  in  the  case  of 
Rex  v.  Meers,  1  Show.  53,  and  there  said 
to  be  reported  by  Gouldsboroogh,  186.  Mr. 
Const  farther  said,  that  he  had  been  fa- 
Toured  with  a  manuscript  report  of  it,  ex- 
tracted from  a  collection  or  cases  in  the 
possession  of  the  late  Mr.  Reynolds,  clerk 
of  the  arraigns  at  the  Old  Bailey,  under  the 
title  of  Rex.  v.  Dingley,  by  which  it  ap- 
peared that  the  special  verdict  was  found  at 
the  Easter  Sessions,  1687,  and  argued  in  the 
King's  Bench  in  Hil.  T.  3  Jac  2,  and  in 
which  it  was  said  to  have  been  determined 
that  this  offence  was  not- burglary,  but  tres- 


pass only.  See  the  case  cited  also  as  Rex 
v.  Bingfey,  1  Hawk.  P.  C.c.  38,  s.  37,  and 
as  a  case,  Anon,  in  2  East,  P.  C.  c.  15, 
s.  22,  p.  510. 

<*)  Rex  v.  Knight  &  Roffey,  East.  T. 
1782.  2  East,  P.  C.  c.  15,  s.  22,  p.  510. 
Some  of  the  Judges  held  that  if  the  indict- 
ment had  been  for  breaking  the  house  with 
intent  feloniously  to  rescue  goods  seized, 
&&,  which  was  made  felony  by  19 
Geo.  2,  c.  34  (which  is  now  repealed, 
see  ante,  p.  Ill  >  it  would  have  been 
burglary.  But  tney  agreed  that  even 
in  that  case  some  evidence  would  have  been 
necessary  on  the  part  of  the  prosecutor  as 
to  the  goods  being  uncustomed,  in  order  to 
throw  the  proof  that  the  duty  was  paid  on 
the  prisoners  :  but  that  the  goods  being 
found  in  oil  cases,  or  in  great  quantities  in 
an  unentered  place,  would  have  been  suffi- 
cient for  that  purpose. 
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taken  a  dog  from  them,  and  believing  him  to  be  out  of  the  way 
broke  the  aoor  and  entered,  on  an  indictment  for  buiglary  it  ap- 
peared that  their  intention  was  to  rescue  the  dog,  and  not  to  com- 
mit a  felony.  Vaughan,  B.,  directed  an  acquittal  (y)  On  an  in- 
dictment for  burglary  with  intent  to  commit  a  larceny,  the  evidence 
was,  that  three  persons  attacked  the  house ;  they  broke  a  window 
both  in  front  and  at  the  back ;  the  occupier  of  the  house  got  up  and 
contended  with  them  with  a  spade  for  some  time,  when  they  went 
away ;  there  was  no  evidence  of  an  actual  entry,  but  there  was  evi- 
dence that  the  prisoners  had  ample  opportunity  to  enter  and  plunder, 
if  they  were  disposed;  it  was  submitted  for  the  prisoners,  that  there 
was  no  evidence  to  go  to  the  jury ;  Parke,  J.,  "  There  is  evidence ; 
it  is  for  the  jury  to  say,  whether  they  went  there  with  that  intent 
or  not  Persons  do  not  in  general  go  to  houses  to  commit  trespasses 
in  the  middle  of  the  night;  it  is  matter  of  observation  that  they  had 
the  opportunity,  and  did  not  commit  the  larceny,  but  it  is  for  the 
jury  to  say,  whether,  from  all  the  circumstances,  they  can  infer  that 
or  any  other  intent"  (a) 

It  is  quite  clear,  therefore,  that  the  entry  must  be  with  a  felonious 
intent.  And  it  seems  also  to  be  now  well  established,  contrary  to 
some  opinions  which  have  been  formerly  entertained  upon  the 
point,  (a)  that  it  makes  no  difference  whether  the  offence  intended 
were  felony  at  common  law,  or  only  created  so  by  statute;  and  the 
reason  given  for  the  better  opinion  is  this,  that  whenever  a  statute 
makes  any  offence  felony,  it  incidentally  gives  it  all  the  properties  of 
a  felony  at  common  law.  (6) 

It  is  necessary  to  ascertain  with  exactness  the  felony  really  in- 
tended, as  it  must  be  laid  in  the  indictment,  and  proved,  agreeably 
to  the  fact  And  a  felony  intended  to  be  committed  will  not  sup- 
port an  indictment  charging  a  felony  actually  committed.  Thus, 
where  upon  an  indictment  for  burglary  and  stealing  goods,  it  has 
appeared  that  there  were  no  goods  stolen,  but  that  the  burglary  was 
with  intent  to  steal,  it  has  been  holden  that  the  indictment  was  not 
supported  by  the  evidence,  (c)  So,  if  it  be  alleged,  that  the  entry 
was  with  intent  to  commit  one  sort  of  felony,  and  it  appears  upon 
the  facts  that  it  was  with  intent  to  commit  another  ;  it  will  not  be 
sufficient  (d)  And  where  the  charge  is  of  a  felony  intended  to  be 
committed  by  stealing  goods,  the  property  in  the  goods  must  be 
correctly  stated.  Thus,  where  an  indictment  charged  a  burglary  in 
the  house  of  one  Joseph  Davis,  with  intent  to  steal  the  goods  of  the 
said  Joseph  Wakelin  ;  and  it  appeared  that  no  such  person  as  Joseph 
Wakelin  nad  any  property  in  the  house,  but  that  in  feet  the  name 
Wakelin  had  been  inserted  by  mistake  in  the  indictment  instead  of 
Davis,  though  Lawrence,  J.,  before  whom  the  prisoner  was  tried, 
inclined  to  think  that  the  mistake  was  not  material  as  to  the  burglary, 
a  majority  of  the  judges  were  afterwards  of  opinion  (the  point  being 


(y)  Anouymous,  Math.  Dig.  G.  L., 
Burglary,  48.  See  Rex  o.  Holloway,  5  C. 
&  P.  524. 

(z)  Anonymous,  1  Lew.  37. 

(a)  1  Hale,  66*2.  Crompt  32.  2  East, 
P.  C.c.  15,  s.  22,  p.  511. 

(b)  1  Hawk.  P.  i\  c.  38,  s.  38.  4 
Blac.    Com.   228.      Bac.  Abr.  tit.  Bur- 


glary  (F).  2  East,  P.  C.  c.  15,  8,  22, 
p.  511.  Rex  o.  Locost  and  Vfllars,  Kel. 
30.  Rex  i>.  Gray,  1  Str.  481.  Rex  v. 
Knight  and  Roffey,  ante,  note  (r),  p.  823. 

(c)  2  East,  P.  C.  c.  15,  s.  25,  p.  514. 
Rex  o.  Vandercomb  St  Abbott,  2  Leach, 
708. 

(d)  2  East,  P.  C.  c.  15,  s.  25,  p.  514. 
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saved  for  their  consideration,)  that  in  an  indictment  of  this  descrip- 
tion it  was  necessary  to  show  to  whom  the  property  belonged,  in 
order  to  render  the  charge  complete ;  and  the  woras,"  of  the  said  Jo- 
seph Wakelin"  being  material,  could  not  be  rejected  as  surplusage,  (e) 

But  if  the  indictment  charge  a  burglary  with  intent  to  commit  a 
felony,  it  will  be  supported  by  evidence  of  a  felony  actually  com- 
mitted. (/)  And  it  seems  sufficient  in  all  cases  where  a  felony  has 
actually  been  committed,  to  allege  the  commission  of  it ;  as  that 
is  sufficient  evidence  of  the  intention. (g)  But  the  intent  to 
commit  a  felony,  and  the  actual  commission  of  it,  may  both  be  al- 
leged ;  and  in  general  this  is  the  better  mode  of  statement  (A) 

It  should  be  observed  also,  that  different  intents  may  be  stated  in  But  different 
the  indictment     Thus,  where  the  first  count  of  an  indictment  for  V*®1}!  may 
burglary  laid  the  fact  to  have  been  done  with  intent  to  steal  the  indictment. * 
goods  of  a  person ;  and  the  second  count  laid  it  with  intent  to 
murder  him ;  it  was  objected,  upon  a  general  verdict  of  guilty,  that 
there  were  two  several  capital  charges  in  the  same  indictment,  tend- 
ing to  deprive  the  prisoner  of  the  challenges  to  which  he  would  have 
been  entitled  if  there  had  been  distinct  indictments,  and  also  tending 
to  perplex  him  in  his  defence ;  but  the  indictment  was  holden  good, 
on  the  ground  that  it  was  the  same  fact  and  evidence,  only  laid  in 
different  ways,  (t) 

Having  thus  treated  of  the  offence  of  burglary,  according  to  its  Of  the  pro- 
definition,  we  may  inquire  shortly  concerning  the  proceedings  against  ceedings. 
offenders  by  indictment 

It  is  essential  that  the  indictment  should  state  the  fact  to  have  indictment. 
been  done  in  the  night,  noctanter,  or  node  ejusdem  diet,  (j)    And  Allegation 
it  must  also  express  at  about  what  hour  of  the  night  it  happened;  ^donelin 
as  where  an  indictment  only  alleged  the  fact  to  have  been  com-  the  night. 
mitted  in  the  night,  but  did  not  express  about  what  hour  it  was  done, 
Gould,  J.,  held  it  insufficient  as  for  a  burglary,  and  directed  the 
prisoner  to  be  found  guilty  of  a  simple  felony  only.     And  he  gave  as 
a  reason,  that  as  the  rule  then  established  was,  that  a  burglary  could 
not  be  committed  during  the  crepusculum,  it  was  therefore  necessary 
to  specify  the  hour,  in  order  that  the  fact  might  appear,  upon  the  face 
x)f  the  indictment,  to  have  been  done  between  the  twilight  of  the 
evening  and  that  of  the  morning,  (k)    It  is  not  necessary,  however, 


(e)  Jenks's  case,  O.  B.  1796,  cor.  Mac- 
donald,  C.  B.,  Buller,  J.,  and  Lawrence,  J., 
and  considered  of  by  the  judges,  Mich.  T. 
1796,  2  Leach,  774.  2  East,  P.  C.  c.  15, 
s.  25,  p.  514,  where  it  is  said  that  this  it 
seems  is  not  like  the  case  of  laying  a  rob- 
bery in  the  dwelling-house  of  A.,  which 
turns  out  to  be  the  dwelling-house  of  B., 
because  that  circumstance  is  perfectly  im- 
material in  robbery,  which  is  ousted  of 
clergy  generally.  See  Rex  v.  Exminster, 
6  A*  &  E.  598,  where  a  similar  mistake  in 
a  surname  was  held  not  to  vitiate  an  assign- 
ment of  an  apprentice.  In  Reg.  v.  Rudge, 
Gloucester  Spr.  Ass.,  1B41,  Coleridge,  J. , 
seemed  clearly  of  opinion  that  an  indictment 
for  murder,  which  alleged  an  assault  on 
Martha  Sneddon,  and  that  the  prisoner  "  the 
said  Margaret  Sneddon, did  strike,  &c.,n  was 
not,  therefore,  bad.    C.  8.  6. 

(/)  Rex  o.  Locost  and  Villars,  Kel.  30, 
an  indictment  for  a  burglary  with  intent  to 
commit  a  rape,  and  evidence  of  a  rape, 


actually  committed. 

(g)  1  Hale,  560.  2  East,  P.  C.  c.  15, 
s.  25,  p.  514.  Rex  u.  Furnival,  East  T. 
1821,  Russ.  &  Ry.  445. 

(A)   1   Hale,    559.     Rex  v.    Furnival 
Russ.  &  Ry.  445. 

(t)  Thompson's  case,  Norfolk  Sum.  Ass. 
1781,  and  Mich.  T.  1781,  when  the  case 
was  considered  of  by  seven  judges  only, 
who  were  unanimous  that  the  indictment 
was  good.  2  East,  P.  C.  c.  15,  s.  26, 
p.  515. 

(j)  1  Hale,  549.     Ante,  p.  820. 

(k)  Waddington's  case,  Lancaster  Lent 
Ass.  1771.  Burn's  Just,  tit  Burglary, 
s.  I.  2  East.  P.  G.  c.  15,  s.  24,  p.  513. 
In  2  Hale,  179,  it  is  said,  that  the  indict* 
ment  ought  to  be  tali  die  circa  horam 
decimam  in  node  ejusdem  diet  felonice  et 
burglariter  fregit ;  but  that  according  to 
some  opinions  burglariter  carries  a  sufficient 
expression  that  it  was  done  in  the  night 
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that  the  evidence  should  correspond  with  the  allegation  as  to  the 
hour,  so  that  it  shews  the  fact  to  nave  been  committed  in  the  night  (/) 

The  offence  must  be  laid,  as  we  have  seen,  to  have  been  com- 
mitted in  a  mansion-house,  or  dwelling-house,  the  term  dwelling- 
house  being  that  more  usually  adopted  in  modern  practice.  (t»)  It 
would  not  be  sufficient  to  lay  it  generally  as  having  been  committed 
in  a  house.  (»)  Where  a  burglary  had  been  committed  in  such  an 
outhouse  as  by  law  was  considered  part  of  the  dwelling-house,  it 
must  have  been  laid  as  having  been  done  in  the  dwelling-house,  or  in 
a  stable,  barn,  &&,  part  of  the  dwelling-house;  either  or  which  state- 
ments might  be  adopted,  (o) 

The  allegation  of  the  offence  having  been  committed  in  a  man- 
sion-house, must  be  understood,  however,  as  confined  to  burglaries 
in  private  houses ;  for  though  it  has  been  quaintly  observed,  that  a 
church  is  domus  mansion  alls  Dei  (0),  it  is  the  better  opinion  that  the 
indictment,  in  the  case  of  a  burglary  committed  in  a  church,  need 
not  proceed  upon  such  a  supposition,  but  will  be  more  properly 
framed,  according  to  the  truth  of  the  feet,  by  stating  the  offence  to 
have  been  committed  in  the  parish  church  of  the  parish  to  which  it 
belongs,  (q) 

It  is  necessary  to  state  the  name  of  the  owner  of  the  dwelling- 
house,  in  the  indictment,  with  accuracy,  and  such  certainty  to  a 
common  intent,  as  is,  in  general,  necessary  in  the  description  of  a 
party  who  has  sustained  an  injury,  (r)  In  a  case  where  the  in- 
dictment stated  the  burglary  to  have  been  committed  in  the  shop 
cujusdam  Ricardi,  without  mentioning  the  sirname  of  the  owner, 
it  was  doubted  whether  it  was  good,  (s)  And  where  the  name  of 
the  owner  of  the  dwelling-house  was  altogether  mistaken,  as  where 
the  indictment  laid  the  burglary  to  have  been  committed  in  the 
dwelling-house  of  John  Snoxall,  and  it  appeared  that  it  was  not 
the  dwelling-house  of  John  Snoxall,  it  was  holden  that  the  pri- 
soner could  not  be  found  guilty  either  of  the  burglary,  or  of  steal- 
ing to  the  amount  of  forty  shillings  in  the  dwelling-house,  it  being 
essential,  in  both  cases,  to  state  in  the  indictment  the  name  of  the 
person  in  whose  house  the  offences  are  committed,  (t)  And  where 
the  prisoner  was  indicted  for  stealing  in  the  dwelling-house  of  Sarah 
Lunns,  and  it  appeared  in  evidence  that  her  name  was  Sarah  Lon- 
don, the  variance  was  holden  to  be  fatal  to  the  capital  part  of  the  in- 
dictment (u) 

The  parish  in  which  the  dwelling-house  is  laid  to  be  situate  must 
be  correctly  stated,  as  a  variance  in  this  respect  will  be  fatal,  (v) 


(/)  2  East,  P.  C.  c.  15,  8.  24,  p.  513. 

(m)  Ante,  p.  797,  et  leq. 

(a)  1  Hale,  550. 

(o)  Garland's  case,  1  Leach,  1 44,  where 
an  outhouse  having  been  broken  open,  the 
indictment  was  for  breaking  and  entering 
the  dwelling-house  ;  and  Dobbs's  case,  2 
East,  P.  C.  c  15,  s.  24,  p.  512,  and  s.  25, 
p.  513,  where  the  indictment  was  for 
breaking  and  entering  the  stable  of  J.  B., 
part  of  his  dwelling-house. 

(?)  3  Inst.  64. 

(?)  1  Hale,  556.  1  Hawk.  P.  C.  c.  38, 
s.  17.     2  East,  P.  C.  c.  15,  s.  24,  p.  512. 

(r)  2  East,  P.  G.  c.  15,  s.  24,  p.  513. 
1  Chit  Crim.  Law,  215,  et  seq.     3  Chit. 


Grim.  Law,  1096.     Ante,  p.  807,  et  tea. 

(«)  Cole's  case,  Moor,  466.  1  Hale, 
558.  2  East,  P.  G.  c.  15,  s.  24,  p.  513. 
In  Moor  it  is  said  to  have  been  nolden 
good ;  but  this  is  not  mentioned  by  Lord 
Hale.  In  3  Chit.  Grim.  L.  1098,  it  is  said 
that  there  can  be  little  doubt  that  at  the 
present  day  such  an  omission  would  be  con- 
sidered as  material. 

(0  White's  case,  O.  B.  1783.  1  Leach, 
252.     2  East,  P.  C.  c.  15, s.  24,  p.  513. 

(it)  Woodward's  case,  O.  B.  1785,  cor. 
Adair,  Serjeant,  Recorder.  1  Leach,  253, 
note  (a). 

(v)  2  Stark.  Crim.  Plead.  437,  note  (*). 
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Upon  an  indictment  for  stealing  in  a  dwelling-house,  it  has  been  where  the 
held,  that  if  it  is  not  expressly  stated  where  tne  dwelling-house  is  b.°^!^ 
situated,  it  shall  be  taken  to  be  situate  at  the  place  named  in  the 
indictment  by  way  of  venue.  The  indictment  stated,  that  the  pri- 
soner, on,  &c,  at  Liverpool,  one  coat  of  J.  S.,  of  the  value  of  40*., 
in  the  dwelling-house  or  W.  T.,  then  and  there  being,  then  and  there 
feloniously  did  steal;  and,  a  case  being  reserved  upon  the  question, 
whether  the  indictment  shewed  sufficiently  that  the  dwelling-house 
was  situate  at  Liverpool ;  the  judges  held  that  it  did.  (w) 

In  an  indictment  alleging  a  dwelling-house  to  be  situated  "  at  the 
parish  aforesaid,"  the  parish  last-mentioned  must  be  intended.  An 
indictment  charged  that  the  prisoners  "of  the  parish  of  Walcot," 
riotously  assembled  at  the  parish  of  St.  Peter  and  St.  Paul,  and 
began  to  demolish  a  house  "  situate  at  the  parish  aforesaid."  The 
house  in  question  was  situate  in  the  parish  of  St.  Peter  and  St. 
Paul,  it  was  objected,  that  as  two  parishes  had  been  named,  the  in- 
dictment ought  to  have  alleged  that  the  house  was  in  the  parish  last 
aforesaid,  but  it  was  held  that  the  indictment  was  sufficient,  as 
the  parish  aforesaid  must  relate  to  the  last-mentioned  parish,  (a?) 
Where  an  indictment  alleged  that  a  burglary  was  committed  "at 
the  parish  of  Woolwich,"  and  the  prosecutor  proved  that  the  correct 
name  of  the  parish  was  "  St  Mary,  Woolwich,"  but  the  parish  is 
called  the  parish  of  Woolwich  in  the  Central  Criminal  Court  Act, 
4  &  5  Wm.  4,  c  36,  s.  2 ;  it  was  held,  that  as  that  act  shewed  that 
the  parish  was  known  by  the  name  of  the  parish  of  Woolwich,  the 
indictment  was  sufficient  (y) 

Since  the  7  Geo.  4,  c  64,  s.  12,  (yy)  if  a  burglary  be  com-  Where  the 
mitted  within  five   hundred  yards  of  the  boundary  of  a  county,  trial  is  in  an 
the  offenders  may  be  tried  in  the  adjoining  county.     An  indict-  SSjuwier 
ment  for  burglary,   which  had    been  found    by  tne  grand  jury  the  7  Geo.  4, 
for  the  county  of  Hereford,  alleged  the  burglary  to  have  been  com-  c-  64.  s.  12. 
mitted  "  at  the  parish  of  English  Bickner,  in  the  county  of  Glou- 
cester, within  five  hundred  yards  of  the  boundary  of  the  county  of 
Hereford."    Upon  the  arraignment  of  the  prisoners  at  Hereford,  it 
was  objected  that  the  indictment  was  bad,  on  the  ground  that  the 
7  Geo.  4,  c.  64,  s.  12,  only  applied  to  larceny  and  other  transitory 
felonies,  and  not  to  felonies  which  were  local  in  their  nature ;  but  it 
was  held  that  the  indictment  was  good ;  the  effect  of  the  7  Geo.  4, 
a  64,  8.  12,  was  to  give  adjoining  counties  concurrent  jurisdiction 
over  one  thousand  yards ;  that  the  words  "  dealt  with "  applied  to 
justices  of  the  peace,  who  had  consequently  jurisdiction  over  five 
hundred  yards  in  the  adjoining  county  to  that  in  which  they  were 
qualified  to  act ;  that  the  words  "inquired  of  applied  to  the  grand 
jury ;  *  tried  "  to  the  petit  jury ;  and  "  determined  and  punisned  " 
to  the  courts  of  sessions  and  assizes,  (z) 

The  terms  of  art  usually  expressed  by  the  averment  "feloniously  Terms  of 
and  burglariously  did  break  and  enter    are  essentially  necessary  to  imrglT^!^ 
the  indictment     The  word  burglariously  cannot  be  expressed  by  m&  entered. 

(»)  Rex  v.  Nappcr,  Mich.  T.  1824,  MS.  Wright,  1A.&E  434. 

Bayley,  J.,  and  Ry.  &  Mood,  C.  C  44.  (y)  Reg.  ».   St  John,  9  C.  &  P.  40, 

(x)  Rex  v.  Richards,  1  M  &  Rob.  177,  Parke,  B.,  and  Bosanquet,  J. 

Park,  J.  A.  J.,  and  Gaselee,  J.     See  Rex  (yy)  See  the  section,  ante,  p.  549. 

v.  St.  Mary,  Leicester,  1  B.  &  A.  327.  (z)  Rex  v.  Ruck,  Morgan  and  another, 

Rex  v.  Countesthorpe,  2  B.  &  Ad.  487.  Hereford  Spr.  Ass.  1829,  Parke,  J.  MSS. 

Walford  v.  Anthony,  8  Ring,  75.    Rex  t>.  C.  8.  G. 
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glary  and 
larceny  in  the 
same  indict- 
ment. 


any  other  word  or  circumlocution ;  and  the  averment  that  the  pri- 
soner broke  and  entered  is  necessary,  because  a  breaking  without  an 
entering,  or  an  entering  without  a  breaking,  will  not  make  burglary.(<0 
An  indictment  upon  the  7  &  8  Geo.  4,  c  29,  s.  1 1,  for  "  breaking 
out  *  of  a  dweUing-nouse  after  committing  a  felony  therein,  must  ex- 
pressly aver  that  the  prisoner  broke  out  of*  the  house,  and  a  statement 
that  the  prisoner  did  "  break  to  get  out,"  or  did  "  break  and  get  out," 
is  insufficient.  (6) 

With  respect  to  the  intent,  it  is  clear  that  it  must  be  expressly 
intent ;  and  of  alleged  in  the  indictment,  and  proved  agreeably  to  the  fact,  either 
joining  ur-       ^at  ^e  party  committed  a  felony  in  the  dwelling-house,  or  that 

he  broke  and  entered  the  house  with  intent  to  commit  a  felony 
therein,  (c)  And  it  seems  to  be  the  better  course,  first  to  lay  the 
intent,  and  then  state  the  particular  felony,  if  a  felony  has  actually 
been  committed.     For  though  where  an  indictment  charges  that  the 

Srisoncr  "  the  dwelling-house  of  A.  B.  feloniously  and  burglariously 
id  break  and  enter  and  the  goods  of  A.  B.  then  and  there  feloni- 
ously and  burglariously  did  steal,  take,"  &c,  it  comprises  two  of- 
fences, namely,  burglary  and  larceny,  and  the  prisoner  may  therefore 
be  acquitted  of  the  burglary,  and  found  guilty  only  of  the  larceny ; 
yet  it  seems  he  cannot  be  found  guilty  of  the  burglary  if  he  be  ac- 
quitted of  the  larceny,  on  the  ground,  that  when  the  offence  is  so 
charged  the  larceny  constitutes  part  of  the  burglary,  (d)  It  has, 
therefore,  been  recommended,  by  high  authority,  as  the  better  way, 
to  charge  the  prisoner  with  breaking,  &c,  with  intent  feloniously, 
and  burglariously  to  steal,  &c,  and  to  add  also  the  particular  felony, 
as  upon  such  an  indictment  he  may  be  convicted  of  a  simple  bur- 
glary, though  acquitted  of  the  felony,  (e) 

It  was  also  said,  by  the  same  high  authority,  that  three  offences 
might  have  been  joined  in  the  same  indictment,  namely,  burglary 
larceny,  and  felony,  upon  the  statute  of  5  &  6  Edw.  6,  c.  9,  (/)  for 
robbing  a  person  in  a  dwelling-house,  the  owner,  his  wife,  &c,  then 
being  within,  whether  waking  or  sleeping.  And  that  upon  such 
indictment,  which  need  not  have  concluded  against  the  form  of  the 
statute,  the  prisoner  might  have  been  convicted  of  the  burglary,  and 
found  not  guilty  of  felony,  or  convicted  of  the  felony  upon  the  statute 
5  &  6  Edw.  6,  c  9,  and  found  not  guilty  of  the  burglary ;  in  cither 
of  which  cases  he  would  have  been  ousted  of  his  clergy,  or  he  might 
have  been  convicted  of  the  larceny  only,  and  found  not  guilty  of  the 
burglary  and  the  felony  upon  the  statute,  in  which  case  he  would 
have  been  entitled  to  his  clergy,  (g) 

We  have  already  seen  that  different  intents  may  be  stated  in  the 
indictment,  and  such  a  mode  of  proceeding,  by  laying  the  same  fact 
in  different  ways,  may  be  rendered  expedient  by  the  particular  cir- 
cumstances of  the  case.  (A) 

Where  a  burglary  is  committed  in  the  house  of  a  convicted  felon, 


Of  joining 
three  offences 
in  the  same 
indictment. 


Of  laying  dif- 
ferent intents. 


Of  laying  the 


Po^l8tolenthe  *ke  goods  may  properly  be  described  as  the  goods  of  the  Queen,  al- 


(a)  ]  Hale,  550.  2  East,  P.  C.  c.  15, 
s.  24,  p.  512.    Ante,  p.  786. 

(6)  Rex  v.  Compton,  7  C.  &  P.  139. 
Vaughan  &  Patteson,  Js.  See  the  section, 
ante,  p.  792. 

(c)  1  Hale,  550.     AnUt  p.  822,  et  uq. 

(<*)  1  Hale,  559,  560. 


(e)  1  Hale,  560. 

(/)  Now  repealed  by  the  7  &  8  Geo.  4, 
c.  27. 

(l)  1  Hale,  561.  2  East,  P.  C.  c  15, 
s.  27,  p.  516. 

(A)  Ante,  p.  825. 
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though  no  office  has  been  found,  but  they  cannot  properly  be  de- 
scribed as  the  goods  of  the  wife  of  the  convicted  felon,  although  she 
were  in  the  actual  possession  of  the  house  and  goods  at  the  time  the 
burglary  was  committed.  Upon  an  indictment  for  breaking  and 
entering  the  house  of  £.  Andrews,  and  stealing  certain  goods,  laid 
in  the  first  count  to  be  the  property  of  E.  Andrews,  and  in  the  se- 
cond of  the  Queen,  it  appeared  that  the  husband  of  E.  Andrews  was 
a  convicted  felon,  and  in  gaol  under  his  sentence  at  the  time  the 
felony  was  committed,  but  the  wife  continued  in  possession  of  the 
house  and  the  goods  till  they  were  stolen ;  it  was  submitted  that  the 
goods  were  neither  the  property  of  E.  Andrews  nor  of  the  Queen, 
until  office  found ;  but  upon  a  case  reserved,  the  judges  held  that  the 
prisoner  was  rightly  convicted  of  larceny  only  on  the  second  count, 
which  laid  the  property  of  the  goods  in  the  Queen.  (*)  It  is  suffi- 
cient to  lay  the  property  in  the  name  of  a  person  who  is  bailee  of  it. 
On  an  indictment  for  breaking  and  entering  the  house  of  Kyezor, 
and  stealing  a  watch,  the  property  of  Miers,  Miers  proved  that  the 
house  was  taken  by  Kyezor,  and  that  the  witness  carried  on  the 
business  of  a  silversmith  for  the  benefit  of  Kyezor  and  his  family, 
but  had  himself  no  share  in  the  profits,  and  no  salary,  but  he  had 
power  to  dispose  of  any  part  of  the  stock,  which  was  worth  near 
3000/1,  and  that  he  might,  if  he  pleased,  take  money  from  the  till  as 
he  wanted  it,  but  he  should  inform  Kyezor  that  he  had  so  done ;  he 
sometimes  bought  goods  for  the  shop,  and  sometimes  Kyezor  did  so. 
Upon  this  evidence  it  was  held,  that  Miers  was  a  bailee  of  the  stock, 
and  therefore  in  a  case  of  this  kind  the  property  might  properly  be 
laid  in  him.  (J) 

It  was  decided  in  an  important  case,  in  which  the  point  was  fully  or  the  plea  of 
considered,  that  an  acquittal  upon  an  indictment  for  burglary,  in  a*tn/buac- 
breaking  and  entering  a  dwelling-house  and  stealing  goods,  cannot  ^dercomb ' 
be  pleaded  in  bar  to  an  indictment  for  burglary  in  the  same  dwel-  md  Abbott 
ling-house,  and  on  the  same  night,  with  intent  to  steal,  on  the  ground  A  JP™"ner 
that  the  several  offences  described  in  the  two  indictments  could  not  {jJ^Sary! Tin 
be  said  to  be  the  same.     The  indictment  charged  the  prisoners  with  breaking  and 
burglariously  breaking  and  entering  the  dwelling-house  of  M.  Nevill  entering 
andA.  Nevill,  with  intent  to  steal  their  goods,  and  they  pleaded  a  Sw»e  J^SL" 
plea  of  autrefois  acquit  upon  a  former  indictment,  which  charged  intent  to  steal, 
them  with  burglariously  breaking  and  entering  the  dwelling-house  cannot  plead 
of  M.  Nevill  and  A.  Nevill,  and  stealing  goods  of  M.  Nevill,  goods  ™i2J£J  upoil 
of  A.  Nevill,  and  goods  of  one  S.  Gibbs.     The  plea  concluded  with  an  indictment 
averring  the  identity  of  the  persons  of  the  prisoners,  and  that  the  j<>r  the  same 
burglary  was  the  same  identical  and  individual  burglarv.     To  this  w^fh"Xuged 
plea  there  was  a  demurrer,  which  was  argued  before  all  the  judges  of  a  breaking 
England ;  and  their  opinion  was  afterwards  delivered  by  Mr.  Justice  *"d  entering 
BuBer  at  the  Old  Bailey  June  Session,  *1796.     The  learned  nidge  aweUm^-bonie 
said,  that  it  had  been  contended  on  behalf  of  the  prisoners,  that  as  and  stealing 
the  dwelling-house  in  which,  and  the  time  when,  tne  burglary  was  tbere- 
charged  to  have  been  committed  were  precisely  the  same  both  in 
the  indictment  for  the  burglary  and  stealing  the  goods,  on  which 
they  were  acquitted,  and  in  the  indictment  for  the  burglary  with  in- 
tent to  steal  the  goods,   which  was  then  depending,  the  offence 

(t)  Beg.  v.  Whitehead,  9  C.  &  P.  429.        quet,  J.    It  is  not  stated  in  the  report  by 
(j)  Reg.  v.  Bird,  9  C.  &  P.  44,  Bosan-      whom  the  house  was  occupied.   C.  S.  G. 
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charged  in  both  was,  in  contemplation  of  law,  the  same  offence,  and 
that  of  course  the  acquittal  on  the  former  indictment  was  a  bar  to  all 
farther  proceedings  on  the  latter.  He  then  proceeded,  "  It  is  quite 
clear,  that  at  the  time  the  felony  was  committed,  there  was  only  one 
act  done,  namely,  the  breaking  the  dwelling-house.  But  this  feet 
alone  will  not  decide  this  case,  for  burglary  is  of  two  sorts :  first, 
breaking  and  entering  a  dwelling-house  in  the  nighttime,  and  steal- 
ing  goods  therein ;  secondly,  breaking  and  entering  a  dwelling-house 
in  the  night  time,  with  intent  to  commit  a  felony,  although  the  medi- 
tated felony  be  not  in  fact  committed.  The  circumstance  of  break- 
ing and  entering  the  house  is  common  and  essential  to  both  the 
species  of  this  offence ;  but  it  does  not  of  itself  constitute  the  crime 
in  either  of  them ;  for  it  is  necessary,  to  the  completion  of  burglair, 
that  there  should  not  only  be  a  breaking  and  entering,  but  the  break- 
ing and  entering  must  be  accompanied  with  a  felony  actually  com- 
mitted, or  intended  to  be  committed ;  and  these  two  offences  are  so 
distinct  in  their  nature,  that  evidence  of  one  of  them  will  not  support 
an  indictment  for  the  other,  (k)  In  the  present  case,  therefore,  evi- 
dence of  the  breaking  and  entering  with  intent  to  steal,  was  rightly 
held  not  to  be  sufficient  to  support  the  indictment  charging  the  pri- 
soner with  having  broken  and  entered  the  house,  and  stolen  the  goods 
stated  in  the  first  indictment ;  and  if  crimes  are  so  distinct,  that  evi- 
dence of  the  one  will  not  support  the  other,  it  is  as  inconsistent  with 
reason  as  it  is  repugnant  to  the  rules  of  law,  to  say  that  they  are  so 
far  the  same  that  an  acquittal  of  the  one  shall  be  a  bar  to  a  prosecu- 
tion for  the  other." 

The  learned  judge  then  observed  upon  the  cases  which  had  been 
cited  on  behalf  of  the  prisoners,  in  support  of  the  proposition  con- 
tended for  by  their  counsel ;  namely,  Turner's  case  (/)  and  the  case 
of  Jones  ana  Sever,  (m)    In  Turner's  case  it  was  agreed  that  the 

Erisoner,  having  been  formerly  indicted  for  burglary,  in  breaking  the 
ouse  of  a  Mr.  Tryon,  and  stealing  his  goods,  and  acquitted,  could 
not  be  indicted  again  for  the  same  burglary,  in  breaking  his  house, 
and  stealing  therein  the  money  of  one  Hill,  (a  servant  of  Mr. 
Tryon,)  but  that  he  might  be  indicted  for  felony  in  stealing  the 
money  of  Hill.  Upon  this  case  Mr.  J.  Duller  observed  :  *'  The  de- 
cision was  not  a  solemn  judgment,  for  the  prisoner  was  not 
indicted  a  second  time  for  the  burglary  ;  it  was  merely  a  direction 
from  the  judges  to  the  officer  of  the  Court  how  to  draw  the  second 


(A)  It  is  well  established  that  an  indict* 
ment  for  breaking  and  entering,  &c,  and 
stealing  goods,  will  not  be  supported  by 
evidence  of  a  breaking  and  entering,  &c, 
with  intent  to  steal  them.  But  it  has  been 
supposed  that  an  indictment  for  breaking 
and  entering,  &c. ,  with  intent  to  steal,  will 
be  supported  by  evidence  of  breaking  and 
entering,  &c,  and  an  actual  stealing,  ante, 
p.  825,  828.  If  this  be  so,  the  report  of  the 

i'udgment  delivered  by  Mr.  J.  Buller,  as 
tere  given,  states  the  point  too  largely ;  as 
it  seems  to  go  to  the  extent  of  saying  that 
evidence  of  a  breaking  and  entering,  and 
a  felony  actually  committed  will  not  sup- 
port an  indictment  for  a  breaking  and  en- 
tering, &e.,  and  a  felony  intended  to  be 


committed.     In  2  East,  P.  O.  c.  15,  s.  29. 

p.  520,  the  learned  author  observes  upon 
this  case,  and  says,  "  Quart,  whether  the 
definition  of  the  crime  be  not  solely  re- 
solvable into  the  breaking,  &c,  with  an  in- 
tent to  commit  felony  ;  of  which  the  actual 
commission  is  such  a  strong  presumptive 
evidence  that  the  law  .has  adopted  it,  and 
admits  it  to  be  equivalent  to  a  charge  of 
the  intent  in  an  indictment.  And  there- 
fore an  indictment  charging  the  breaking, 
&c,  to  be  with  intent  to  steal,  is  said  to  he 
supported  by  proof  of  actual  stealing; 
though  certainly  not  vice  vend" 

(0  Kel.30. 

(m)  Kel.52. 
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indictment  for  the  larceny  ;  and  it  proceeded  upon  a  mistake,  as 
I  shall  presently  show.  If  the  judges  in  that  case  exercised  a 
little  lenity  before  the  indictment,  which  might  more  properly  have 
been  done  after  conviction,  much  censure  could  not  fall  on  them. 
But  they  proceeded  on  the  ground  that  Turner  having  been  in- 
dicted for  burglary  in  breaking  the  house  of  Mr.  Tryon,  and  stealing 
his  goods,  and  acquitted  thereof,  could  not  be  again  indicted  for  the 
same  burglary  for  breaking  the  house,  though  he  might  be  indicted 
for  stealing  tie  money  of  Hill,  for  which  he  had  not  been  indicted 
before  :  and  he  was  indicted  accordingly.  The  judges,  therefore, 
must  have  conceived  that  the  breaking  the  house  and  the  stealing 
the  goods  were  two  distinct  offences  ;  and  that  breaking  the  house 
only  constituted  the  crime  of  burglary  ;  which  is  a  manifest  mistake, 
for  the  burglary  consisted  in  breaking  the  house  and  stealing  the 
goods  ;  and  if  stealing  the  goods  of  Hill  was  a  distinct  felony  from 
that  of  stealing  the  goods  of  Tryon,  which  it  was  admitted  to  be,  the 
burglaries  could  not  be  the  same." 

With  respect  to  the  case  of  Jones  and  Bever,  the  learned 
judge  said,  tnat  it  proceeded  ^entirely  upon  the  decision  in  Turner's 
case  ;  and  that  the  foundation  failing,  the  superstructure  could  not 
stand,  (n) 

The  learned  judge  then  referred  to  several  authorities,  (o)  and 
continued,   "  These  cases  establish  the  principle,  that  unless  the, 

jt  indictment  were  such  as  the  prisoner  might  have  been  convicted 
upon  by  proof  of  the  tacts'  contained  in  the  second  indictment  an 
acquittal  on  the  first  indictment  can  be  no  bar  to  the  second  Now, 
to  apply  the  principle  to  the  present  case  :  the  first  indictment  was 
for  burglariously  breaking  and  entering  the  house  of  Miss  Ne- 
vills,  and  stealing  the  goods  mentioned  ;  but  it  appeared  that  the 

imsoners  broke  and  entered  the  house  with  intent  to  steal,  for,  in 
act,  no  larceny  was  committed,  and  therefore  they  could  not  be 
convicted  on  that  indictment.  But  they  have  not  been  tried  for 
burglariously  breaking  and  entering  the  house  of  the  Miss  Ne- 
vills  with  intent  to  steal ;  which  is  the  charge  in  the  present  indict- 
ment, and  therefore  their  lives  have  never  been  in  jeopardy  for  this 
offence.  For  this  reason,  the  judges  are  all  of  opinion  that  the  plea 
is  bad  ;  that  there  must  be  judgment  for  the  prosecutor  upon  the 
demurrer  :  and  that  the  prisoners  must  take  their  trials  on  the  pre- 
sent indictment."  And  tne  prisoners  were  accordingly  tried  and 
convicted,  (p) 

In  the  preceding  case  the  property  in  the  goods  was  laid  dif- 
ferently in  the  two  indictments.  The  first,  upon  which  the 
prisoners  had  been  acquitted,  stated  some  of  the  goods  stolen  to 
belong  to  M.  Nevill,  others  to  A.  Nevill,  and  others  to  S.  Gibbs ; 
and  the  second  indictment  stated  the  goods  intended  to  be  stolen 


Autrefois  ac~ 
quit  will  not 
be  an  effective 
plea  unless 
the  (acts  con- 
tained in  the 
second  indict- 
ment would, 
if  true,  hare 
^sustained  the 
first  indict' 
ment. 


A  party  in- 
dicted for 
burglary,  and 
stealing  the 
goods  of  a 
particular  per- 


(*)  Rex  v.  Jones  and  Bever,  Kel.  52. 
The  prisoners  were  indicted  for  burgla- 
riously breaking  and  entering  the  dwelling- 
house  of  Lord  Cornbury,  and  stealing  his 
goods  therein  ;  and.  being  acquitted,  were 
afterwards  indicted  for  the  same  burglary, 
in  breaking  and  entering  Lord  Cornbury's 
house,  and  stealing  the  goods  of  a  Mr. 
Nunnesy  ;  and  it  was  agreed  that,  as  they 
had  been  before  acquitted,  they  could  not 


be  indicted  again  for  the  same  burglary, 
but  that  they  might  be  indicted  for  the 
felony  in  stealing  the  goods  of  Mr.  Nun- 
nesy,  precisely  as  had  before  been  done  in 
Turner's  case. 

(o)  2  Hawk.  P.  C.  c.  35,  s.  3.  Fost. 
361,362.     Rex  t>.  Pedley,  1  Leach,  242. 

(p)  Rex  v.  Vandercomb  and  Abbott, 
1796,  2  Leach,  708.  2  East,  P.  C.  c.  15, 
s.  29,  p.  519. 


one  King's 
reign  cannot 
be  pleaded  in 
bar  to  an  in- 
dictment for 
an  offence  in 
another  King's 
reign. 
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son,  and  ac-  to  belong  to  M.  and  A.  Nevill  only.  And  it  is  said  that  Buller, 
Jfijf*6*'^/  J.,  in  delivering  the  opinion  of  the  judges  on  the  case,  observed, 
indicted  for  the  ^at  ^e  property  in  the  goods  was  differendv  described  in  the 
same  burglary,  two  indictments,  and  said  that  this  might  afford  another  objection 
and  ste^mg  to  the  plea ;  but  that  he  had  not  entered  into  the  consideration 
different  °  &  of  the  circumstance,  as  the  case  did  not  require  it  (q)  And  the 
person.  ancient  doctrine,  that  a  person  indicted  and  acquitted  for  breaking 

and  entering  a  dwelling-house  in  the  night,  ana  there  stealing  the 
goods  of  one  person,  could  not  be  afterwards  indicted  for  the  same 
breaking  and  entering,  and  stealing  the  goods  of  another  person,  ap- 
pears to  have  been  overruled  in  this  case,  when  the  authorities  by 
which  it  was  supposed  to  have  been  established  were  denied  to  be 
7  &  8  Geo.  4,    law.  (r)  It  may  be  mentioned,  also,  that  the  7  &  8  Geo.  4,  c  28,  s.  4, 
c  28,  s.  4.        enacts  that  "  no  plea  setting  forth  any  attainder  shall  be  pleaded  in 
bar  of  any  indictment,  unless  the  attainder  be  for  the  same  offence  as 
^Kthat  charged  in  the  indictment" 
An  acquittal  of      Though  it  is  not  professed  in  this  Treatise  to  enter  minutely  into 
the  points  decided  upon  the  pleadings  in  criminal  cases,  it  may  be -; 
here  mentioned,  with  reference  to  the  important  plea  of  autrefois^ 
acquit,  that,  in  a  late  case,  the  doctrine  was  recognized  that  suehl 
plea  is  no  bar,  unless  the  facts  charged  in  the  second  indictment  i 
would  "Ef^e"warranted  a  conviction  upon  the  first     So  that  if  the  I 
ottence  charged  in~the  second  indictment  is  in  one  king's  reign,! 
and  the  first  indictment  was  confined  by  the  contra  pacem  to  toe ' 
preceding  reign,  an  acquittal  upon  the  first  could  not  be  pleaded 
in  bar  to  the  second.     To  an  indictment  for  keeping  a  gaming- 
house in    the  time  of  Geo.   4,  the   defendant  pleaded  that  at  a 
sessions,  in  4  Geo.  4,  he  was  indicted,  for  that  ne,  on  the  18th  of 
January,  57  Geo.  3,  and  on  divers  other  days  between  that  day 
and  the  taking  of  that  inquisition,  kept  a  gaming-house,  against 
the  peace  of  our  said  lord  the  king ;    that  he  was  tried  and  ac- 
quitted, and  that  the  offence  in  both   indictments  was  the  same. 
To  this  there  was  a  demurrer,  and  it  was  urged  that  the  contra 
pacem  in  the  first  indictment  tied  up  the  prosecutor  to  the  proof 
of  an    offence    in    the  time  of  George  3,  for  George  3,  being 
the  only  king  named  in  that  indictment,  "  our  said  lord  the  king, 
in  that  indictment,  must  have  referred  to  him,  and  then  the  defend- 
ant could  not  have  been  punished  on  that  indictment  for  keeping  the 
house  in  the  time  of  King  George  the  4th.     And  the  demurrer  was 
held  good.  («) 
If  a  prisoner  If  a  prisoner  could  have  been  legally  convicted,  upon  an  indictment 

Id  have        upon  any  evidence  that  might  have  been  adduced,  hi 


coma  nave  upon  any  eviaence  mat  mignt  nave  peen  aaaucecu  nis  acquittal  on 
bTanTevi-  *"**  indictment  may  be  successfully  pleaded  to  a  second  indictment, 
dence  on  the  and  it  is  immaterial  whether  the  ^proper  evidence  was  adduced  at_ 
first  indictment  the  first  trial  or  not.  Aplea  oi  autrefois  acquit  must  only  set 
fShn^dlib  forth  the  record"  of  one  acquittal ;  if  it  were  to  set  forth  two,  it 
acquittal  to  a  would  be  bad,  for  duplicity,  but  it  seems  that  the  Court  would 
second  indict,  take  care  that  the  prisoner  should  not  be  prejudiced  by  pleading 
menU  one  acquittal   instead   of  the   other.     To   an    indictment  for  the 

murder  of  a  child,  described  in  different  counts  as  Charles  William, 

(q)  2  East,  P.  C.  c.  15,  s.  29,  p.  519,      Jones  and  Bever,  ante,  p.  831. 
note  (ft).  (f)  Rex  v.  Taylor,  3  B.  &  C.  502. 

(r)  Viz.  Tnruer'8  case,  and  the  case  of 
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William,  &c,  the  prisoner  pleaded  that  at  a  former  delivery  of  the 
gaol  of  Newgate  he  had  been  indicted,  tried,  and  acquitted  of  the 
murder  of  Charles  William  Beadle,  and  the  plea  averred  that  the 
child  was  as  well  known  by  the  name  of  Charles  William  Beadle  as 
by  any  of  the  several  names  and  descriptions  of  Charles  William, 
&c,  as  he  is  in  and  by  the  present  indictment  described:  and 
this  averment  was  traversed  by  the  replication.  The  prisoner's 
counsel  asked  if  they  might  add  to  this  plea,  that  the  prisoner  was 
acquitted  on  the  coroners  inquisition,  in  which  the  deceased  was 
described  as  Charles  William  Sheen.  Burrough,  J.,  "  If  the  pri- 
soner, by  his  plea,  insists  on  two  records,  his  plea  would  be  double,  (t) 
but  if  in  the  course  of  the  case  it  shall  appear  that  he  ought  to  have 
pleaded  his  acquittal  on  the  inquisition,  I  will  take  care  that  he 
shall  not  be  prejudiced."  For  the  prisoner  a  register  was  put  in,  in 
which  the  baptism  of  the  deceased,  who  was  about  four  months  old, 
was  entered  "  Charles  William,  the  son  of  Lydia  Beadle  ;"  a  witness 
proved  the  identity  of  the  child,  and  that  his  mother  was  an  un- 
married woman,  named  Lydia  Beadle,  whom  the  prisoner  had 
married  after  the  birth  of  the  deceased,  and  stated  that  the  deceased 
was  always  called  William  or  Billy,  but  that  she  should  have  known 
him  by  the  name  of  Charles  William  Beadle  ;  and  if  any  one  had- 
inquired  for  him  by  that  name  she  would  have  known  who  was 
meant  The  prisoner's  father  stated  that  the  child's  name  was 
Charles  William  Sheen,  but  that  he  had  never  heard  him  called  so. 
Burrough,  J.,  (in  summing  up)  "  The  question  on  this  issue  is, 
whether  the  deceased  was  as  well  known  by  the  name  of  Charles 
William  Beadle  as  by  any  of  the  names  and  descriptions  in  the 

E resent  indictment ;  and  I  ought  to  say  that  if  the  prisoner  could 
ave  been  convicted  on  the  former  indictment,  he  must  be  acquitted 
now.  And  whether  at  the  former  trial  the  proper  evidence  was 
adduced  before  the  jury  or  not,  is  immaterial ;  for  if  by  any  possible 
evidence  that  could  have  been  produced,  he  could  have  been  con- 
victed on  that  indictment,  he  is  now  entitled  to  be  acquitted.  The 
first  evidence  we  have  is  the  register  ;  and,  looking  at  that,  would 
not  every  one  have  called  the  child  Charles  William  Beadle  ?  And 
it  is  proved  by  one  of  the  witnesses  that  she  should  have  known 
him  by  that  name.  It  cannot  be  necessary  that  all  the  world  should 
know  the  child  by  that  name,  because  children  of  so  tender  an  age 
are  hardly  known  at  all,  and  are  generally  called  by  a  Christian 
name  only.  If,  however,  you  should  think  that  the  name  of  the 
deceased  was  Charles  William  Sheen,  I  wish  you  would  inform 
me  of  it  by  your  verdict,  because  it  is  agreed,  that  as  that  is 
the  name  in  the  coroner's  inquisition,  the  prisoner  should  derive 
the  same  advantage  from  the  course  he  has  taken,  as  if  he  had 
pleaded  his  acquittal  on  that  inquisition.  My  Brother  Littledale 
suggests  to  me,  that  if  a  legacy  had  been  left  to  this  child  by  the 
name  of  Charles  William  Beadle,  he  would  have  taken  it  upon  this 
evidence  ;  and  if  this  evidence  of  the  child's  name  had  been  given 

(t)  But  see  Ashforde.  Thornton,  1  B  prove  the  defendant's  innocence.  See  also 
&  Aid.  423,  where  a  plea  by  the  defendant  2  Hawk.  P.  C.  c.  23,  s.  128,  where  it  is  said 
contained  an  averment  of  an  acquittal  both  that  there  seems  to  be  no  doubt  that  a  pri- 
on an  indictment  for  murder  ana  on  an  in-  soner  may  plead  as  many  pleas  as  he  like, 
dictment  for  a  rape,  as  well  as  an  allegation  unless  they  be  repugnant  to  each  other  ; 
of  an  alibi,  and  divers  other  facts  tending  to  and  see  ibid,  s.  137,  and  c.  34.  C.  S.  G. 
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dence. 


An  acquittal, 
on  an  indict- 
ment against 
the  prisoner 
and  others, 


at  the  former  trial,  I  think  the  prisoner  should  have  been  convicted. 
The  case  of  Rex  v.  Clark  (u)  has  been  cited,  but  in  that  case  there 
was  an  entire  absence  of  evidence  as  to  the  surname  of  the  deceased. 
If  you  think  that  in  the  present  case  the  name  of  the  deceased  was 
either  Charles  William  Beadle  or  Charles  William  Sheen,  or  if  you 
think  that  he  was  known  at  all  by  these  names,  you  ought  to  find  a 
verdict  for  the  prisoner."  (v) 
Where  the  If  the  means  of  death  charged  in  two  indictments  be  such  as 

means  °!d?*h  would  be  supported  by  the  same  evidence,  a  plea  to  the  one  that 
the  same  evi/  ^e  prisoner  was  acquitted  on  the  other  is  good.  Therefore,  to 
an  indictment  for  murder,  by  giving  the  deceased  oil  of  vitriol, 
and  forcing  him  to  take  it  into  his  mouth  and  throat,  it  is  a  good 
plea  that  the  prisoner  had  been  acquitted  on  an  indictment  for  giving 
the  deceased  poison,  that  is  oil  of  vitriol,  and  forcing  him  to  take, 
drink,  and  swallow  it  down,  (w) 

To  an  indictment  against  one  prisoner  only  for  receiving  stolen  goods 
a  plea  of  autrefois  acquit,  upon  an  indictment  against  him  and  four 
others,  on  which  one  was  convicted  and  the  three  others  and  himself 
acquitted,  is  good  upon  demurrer.      To  an  indictment  against  the 
S'ctm*0  *"  m~  prisoner  for  receiving  stolen  goods,  he  pleaded  that  at  a  previous  as- 
againsTthe  pri-  8^Z€S3  an  indictment  was  found  against  two  persons  for  stealing  the  said 
soner  alone.      goods,  and  against  Whitehead,  the  prisoner,  and  two  others,  for  receiv- 
ing the  said  goods,  and  that  the  two  principals  and  Whitehead  were 
found  guilty,  but  the  prisoner  and  the  other  receivers  acquitted  ;  to 
this  plea  there  was  a  demurrer,  and  after  consideration  the  following 
judgment,  which  had  been  prepared  by  Mr.  J.  Gaselee,  was  deli- 
vered at  the  next  assizes,  (x)     "  The  plea  of  autrefois  acquit  is 
Sounded  upon  an  ancient  maxim  of  the  common  law  of  England, 
at  no  one  ought  to  be  brought  into  jeopardy  of  his  life  twice 
for  the  same  offence.     A  great  deal  of  learning  is  to  be  found 
upon  the  subject  in  2  Hawk.  P.  C.  c.  35,  and  Starkie  on  Criminal 
Pleading,  p.  316,  and  many  other  books.     Upon  the  result  of  all 
the  authorities  the  question  is,  whether  the  prisoner  could  have  been 
convicted  on  the  tbrmerThdictment?for,  if  he  could,  lie  must  be 
Acquitted  on  the  second  ;  and  the  law  is  very  correctly  stated  to  the 
[t  jury  by  Mr.  Justice  Burrough,  in  the  case  of  the  King  v.  Sheen, 

/jL-  Jttsi^dL  ( -<~  2C.&P.  634.     It  is  argued  for  the  prosecution,  that  an  acquittal 

of  a  joint  felony  is  not  a  bar  to  an  indictment  for  a  several  felony. 
¥  However  that  might  be,  if  it  clearly  appeared  upon  the  record  that 

several  felonies  had  been  committed,  in  some  of  which  the  prisoner 
Dann  had  been  jointly,  and  in  another  separately  concerned,  it  does 
not  appear  that  the  present  indictment  is  confined  to  any  offence 
.  committed  by  the  prisoner  separately,  nor  is  it  so.  Upon  it  he  is 
liable  to  be  convicted  of  an  offence  committed  separately  or  jointly 
with  any  other  person,  and  consequently  with  Whitehead.     The 


0  0 


A 


(«)  R.  &  R.  C.  C.  R.  358,  ante,  p.  556. 

(?)  Rex  t>.  Sheen,  2  C.  &  P.  634,  cor 
Burrough  and  LHtledale,  Jg.  In  this  case 
the  counsel  for  the  crown  replied  ore  tenus, 
reading  the  replication  from  the  back  of  his 
brief,  and  the  prisoner's  counsel  joined  issue 
ote  tenia ;  the  court  awarded  a  venire  re- 
turnable instanter,  and  the  sheriff  having 
made  his  return  forthwith,  and  the  jury 
having  been  sworn,  the  counsel  for  the 
prisoner  opened  his  case  in  support  of  the 


plea,  and  called  his  witnesses  ;  the  counsel 
for  the  crown  afterwards  addressed  the 
jury  and  called  witnesses,  and  the  counsel 
for  the  prisoner  replied. 

(w)  Kex  v.  Clarke,  1  Brod.  &  B.  473, 
ante,  p.  567. 

(?)  The  case  was  postponed  in  order  to 
consult  the  other  judges,  but  they  declined 
giving  any  opinion  on  it,  as  no  judgment 
had  been  given,  and  the  case  might  come 
before  some  of  them  upon  error. 
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Elea  alleges  that  the  charge  in  the  former  indictment  against  White- 
ead  and  the  prisoner  and  the  other  three,  is  the  same  offence  as 
that  charged  in  the  former  indictment,  and  this  is  admitted  by  the 
demurrer.  The  argument  that  the  prisoner  could  not  be  convicted 
upon  the  former  indictment  is  not  true.  The  result  of  that  in- 
dictment shows  that  it  was  not  necessary  to  convict  all  the  par- 
ties charged  by  that  indictment  The  prisoner  might  have  been 
convicted  either  with  Whitehead,  or  without  him  ;  nay,  if  the 
judge  had  called  upon  the  prosecutor  to  elect  against  whom  he  would 

I>roceed,  (whether  he  did  so  or  not  the  learned  judge  was  not  at 
iberty  to  consider,  as  nothing  respecting  it  appears  upon  record,) 
and  he  had  elected  to  proceed  against  the  prisoner,  he  might  have 
been  convicted  alone,  which  shows  he  had  teen  in  jeopardy  ;  and 
if  the  plea  of  autrefois  acquit  is  not  a  bar,  he  may  now  be  convicted 
of  the  very  offence  committed  jointly  with  Whitehead,  and  of  which 
Whitehead  has  been  convicted.  A  replication  that  the  charges 
were  not  the  same  might  possibly,  upon  evidence,  have  placed 
the  case  in  a  very  different  point  of  view.  As  the  record  now  stands, 
the  learned  judge  is  bound  to  adjudge  the  plea  to  be  good,  and  that 
the  prisoner  be  discharged."  (y) 

Where  a  defendant  had  been  acquitted  upon  an  indictment  for  In  perjury, 
perjury,  alleged  to  have  been  committed  in  an  affidavit,  the  jurat 
of  which  was  not  set  out,  and  he  was  again  indicted  for  penury 
committed  in  the  same  affidavit,  and  the  jurat  set  out,  it  was  held 
that  a  plea  of  the  former  acquittal  was  good  ;  for  in  the  first  indict- 
ment the  offence  was  sufficiently  charged  without  setting  out  the 
jurat  (*) 

Where  an  insolvent  debtor  had  been  acquitted  upon  an  indictment  An  insolvent 
for  omitting  certain  goods  out  of  his  schedule,  and  was  again  indicted  fjjjj  ^JlmlS 
for  omitting  those  goods  and  some  others   out   of  his   schedule  ;  schedule, 
it  was  held  that  a  plea  of  autrefois  acquit  was  not,  in  strictness, 
a  good  defence  to  the  whole  of  the  second  indictment ;  the  prisoner 
might  have  fraudulently  omitted  out  of  his  schedule  the  goods  men- 
tioned in  the  last  indictment,  which  were  not  mentioned  in  the  first, 
and  in  point  of  law  a  prosecutor  might  prefer  separate  indictments 
for  each  such  omission  ;  but  excepting  under  very  particular  circum- 
stances such  a  course  ought  not  to  be  pursued,  (a) 

Where  a  prisoner  was  indicted  for  a  simple  burglary  in  the  house  of  In  burglary, 
a  person,  for  whose  murder  he  had  been  acquitted,  Parke,  B.,  said, 
"  The  charge  in  the  indictment  did  not  affect  the  life  of  the  prisoner, 
as  there  was  not  an  allegation  that  the  burglary  was  accompanied 
by  violence,  and  that  if  ne  had  been  indicted  for  burglary  with 
violence,  as  he  might  have  been  convicted  of  manslaughter,  or  even 
assault  on  the  indictment  for  murder,  on  which  he  had  been  acquitted 
altogether,  in  his  opinion  that  acquittal  would  have  been  an  answer 
to  tne  allegation  of  violence,  if  it  had  been  inserted  in  the  present 
indictment  (6) 

The  acquittal  on  one  indictment,  in  order  to  be  a  good  defence  to  The  acquittal 

(y)  Rex  v.  Dann,  R.  &  M.  C.  C.  R.  jury  to  acquit  the  prisoner,   unless  they 

424.  think  that  the  goods,  now  for  the  first  time 

(*)  Rex  v,  Emden,  9  East,  437.     See  brought  forward,  were  omitted  out  of  the 

this  ease,  pottf  Vol.  2,  tit.  Perjury.  schedule  under  circumstances   essentially 

(a)  Rex  v.  Ohampneys,  2  M.  &  Rob.  different  from  the  others." 

26.    2  Lew.  52.     Patteson,  J.,  added,  "  If  (6)  Reg.  ».  Gould,  9  C.  &  P.  364,  cor. 

the  case  goes  on  I  shall  strongly  advise  the  Tindal,  C.  J.,  and  Parke,  B. 
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must  have  been  a  subsequent  indictment,  must  be  an  acquittal  of  the  same  identical 

of  the  same       offence  charged  in  the  first  indictment.     An  acquittal,  therefore, 

offfence*1  upon  an  indictment  charring  the  prisoner  as  a  principal,  is  no 

defence  to  an  indictment  charging  him  as  accessory  before  the  fact 

Plant  was  indicted  and  tried  for  the    murder   of  her   child,  and 

Birchenough  for  having  been  present,  aiding  and  abetting  her  in  the 

said  murder.     She  was  found  guilty,  he  was  acquitted.     They  were 

arraigned  on  a  second  indictment,  in  which  sue  was  charged  with 

the  murder,  he  as  an  accessory  before  the  fact ;  he  pleaded  autrefois 

acquit,  referring  to  his  acquittal  on  the  former  indictment     The 

prosecutor  demurred,  and,  upon  argument,  Lord  Denman,  C.  J., 

thought  the  plea  bad,  and  directed  the  prisoner  to  plead  to  the 

indictment,  wnich  he  did,  and  was  found  guilty;  and  upon  a  case 

reserved,  the  judges  were  unanimously  of  opinion  that  the  plea  of 

autrefois  acquit  was  properly  overruled,  and  that  the  subsequent 

conviction  was  good,  (c) 

The  indictment      Wherever  the  indictment  whereon  a  man  is  acquitted  is  so  far 

roTine  face  of    erroneous,  (either  for  want  of  substance  in  setting  out  the  crime,  or 

it,  and  before  a  the  authority  in  the  Court  before  which  it  was  taken,  as  where  a 

w?{*PetfJ,lt         sessions  were  held  on  a  day,  to  which  they  had  not  been  adjourned,)  (d) 

that  no  good  judgment  could  have  been  given  upon  it  against  the 

prisoner,  the  acquittal  is  no  bar  to  a  subsequent  indictment,  because 

in  judgment  of  law  the  prisoner  was  never  in  danger  of  his  life  upon 

it :  for  the  law  will  presume,  primd  facie,  that  the  judge  would  not 

have  given  a    judgment,  which   would  have  been  liable  to  be 

reversed,  (e)     But  if  there  be  no  error  in  the  indictment,  but  only 

in  the  process,  it  seems  agreed  that  the  acquittal  will  be  a  good  bar 

to  a  subsequent  prosecution,  the  best  reason  whereof  seems  to  be, 

that  such  error  is  salved  by  appearance.  (/) 

Where  two  indictments  for  rape  were  precisely  in  the  same  words, 
and  there  had  been  an  acquittal  upon  one,  and  that  acquittal  was 
pleaded  to  the  second  ;  the  first  indictment  was  put  in,  and  it  was 
contended,  on  behalf  of  the  prisoners,  that  it  was  evidence  that  the 
offence  charged  in  the  second  was  the  same  as  that  charged  in  the 
first ;  but  it  was  answered,  on  the  part  of  the  crown,  that  it  was  no 
evidence  at  all,  for  if  the  same  prisoners  had  committed  several 
rapes  on  the  same  woman  on  the  same  day  (which  was  the  feet 
here)  each  indictment  would  be  in  the  same  terms.  So  if  a 
man  stole  twenty  sheep  from  the  same  person  at  different  times 
on  the  same  day,  or  wounded  the  same  person  several  times  on  the 
same  day,  each  indictment  would  be  in  the  same  words  ;  and  of  this 
opinion  was  the  learned  judge  (g)>  and  this  opinion  has  been  since  con- 
firmed by  very  high  authority.  (A)  In  the  same  case  the  commitment 
of  the  prisoners  for  a  rape  upon  the  prosecutrix  was  tendered  in  evi- 
dence on  the  part  of  the  prisoners,  and  objected  to  on  the  ground 
that  it  had  no  bearing  on  the  issue,  as  a  commitment  might  be  for 

(c)  Rex    e.   Birchenough,    R.    &    M.  (/)  2  Hawk.  P.  C.  ibid 

C.  C.  R.  477.     7  C.  &  P.  675.    This  case  (g)  Rex  v.  Parry,  7   C.   &  P.  836,  2 

overruled   1    Hale,  626 ;    2   Hale,    224 ;  Moo.  C.  C.  R.  9.  S.  G.   Bolland,  Bn  hot 

Foster,  361  ;  2  Hawk.  P.  C.  c  35,  a.  11 ;  he  left  the  case  to  the  jury,  reserving  the 

Kely.  25.  point,  which,  however,  was  not  decided  by 

(d)  Rex  v.  Bowman,  6  C.  &  P.  337.  the  judges ;  see  Reg.  v.  Martin,  8  Ad.  & 

(e)  2  Hawk.  P.  C.  c.  35,  s.  8.    Rex  v.  Ell.  483. 

Turner,  R.  t\  M.  C.  C.  239.  Vaux's  case,  (A)  Per  Lord  Denman,  C.  J.,  Reg.  v. 

4  Rep.  44.  Martin,  8  Ad.  &  E1L  482. 


CHAP.  I.] 


Plea  of  Autrefois  Acquit 


837 


one  crime,  and  any  number  of  indictments  might  afterwards  be  pre- 
ferred for  different  crimes,  and  the  learned  judge  was  strongly  of 
opinion  that  it  was  not  admissible,  (i) 


(i)  Rex  v.  Parry,  supra,  note  (g).  The 
commitment  was,  however,  received  subject 
to  the  opinion  of  the  judges.  The  jury 
found  that  the  offences  were  the  same, 
notwithstanding  the  learned  judge  told 
them  that  he  thought  there  was  no  evidence 
to  show  that  they  were  so;  and  upon  a 
case  reserved,  the  judges  held  that  they 
could  not  direct  the  verdict  to  be  set  aside, 
but  they  did  not  decide  any  other  point. 
A  plea  of  autrefois  acquit  may  be  pleaded 
ore  tenus.  Rex  v.  Bowman,  6  0.  &  P.  337  ; 
Rex  v.  Champneys,  ante,  p.  835 ;  Rex  v. 
Coogan,  1  Leach,  448,  which  means  that 
the  prisoner  may  state  the  plea,  but  he 
must  do  so  in  the  proper  form,  the  diffe- 
rence being  that  it  may  either  be  put  upon 
parchment  by  the  prisoner,  or  he  may  dic- 
tate it  ore  tenus,  and  it  may  be  taken  down 
by  the  clerk  of  arraigns,  and  put  upon 
parchment  by  him.  Per  Patteson,  J.,  Hex 
v.  Bowman,  supra.  The  Court  will  not 
reject  an  informal  plea  of  autrefois  acquit, 
pleaded  by  a  prisoner,  but  will  assign 
counsel  to  put  it  into  a  formal  shape,  2 
Hale,  241,  and  postpone  the  trial  to  give 
time  for  its  preparation,  Rex  t>.  Chamber- 
lain, 6C.&  P.  93,  and  if  the  record  of 
the  previous  acquittal  is  not  made  up,  the 
Court  will  postpone  the  trial  to  enable  the 
prisoner  to  apply  for  a  mandamus  to  make 
up  the  record,  Rex  v.  Bowman,  6  C.  &  P. 
101,  which  mandamus  the  Queen's  Bench 
will  prant,  although  it  be  the  record  of 
a  sessions  improperly  held,  for  the  prisoner 
has  a  right  to  have  the  record  of  the 
proceedings  correctly  made  up  to  make 
what  use  of  it  he  can,  Rex  v.  Justices 
of  Middlesex,  5  B.  &  Ad.  1113.  The 
prisoner  is  not  entitled  as  of  right  to  a  copy 
of  the  indictment,  in  order  to  draw  up  his 
plea,  but  the  Court  will  order  the  indict- 
ment to  be  read  over  slowly  in  order  that  it 
may  be  taken  down,  Rex  v.  Parry,  supra, 
but  the  counsel  for  the  Crown  may  give  a 
copy  of  the  indictment  to  save  time,  ibid.  If 
a  prisoner  has  pleaded  "  not  guilty"  to  two 
indictments,  and  is  tried  and  acquitted  on 
one,  the  Court  may  grant  the  prisoner  leave 
to  withdraw  his  plea  of  "not  guilty* '  on  the 
other,  and  plead  autrefois  acquit,  ibid. 
But  perhaps  such  leave  might  not  be  ne- 
cessary, as  it  is  conceived  that  a  plea  would 
be  good,  alleging  that  after  the  pleading  "not 
guilty"  the  defendant  bad  been  acquitted. 
See  Rex  v.  Taylor,  3  B.  &  C.  612,  and  tbe 
precedent  of  the  plea  in  that  case,  4  Ch. 
Cr.  L.  567.  It  was  once  held  that 
the  prisoner  must  plead  "  not  guilty"  to  the 
felony  at  the  same  time  as  he  pleaded  autre- 
fois acquit,  Rex  c.  Vandercomb,  1  Leach, 
712,  note  (a),  and  see  Rex  v.  Welsh,  R.  & 
M.  C.  C.  R.  175,  but  in  subsequent  cases  the 
plea  of  autrefois  acquit  has  been  pleaded 
alone.  Rex  v.  Sheen,  ante,  p  834  ;  Rex  v. 
Parry,  supra  ;  Rex  p.  Bircbenough,  ante,  p. 
836 ;  Rex  v.  Welch,  Carr.  Supp.  56,  and  see 
2  Hawk.  P.  C.  c.  23,  s.  128,  and  the  prisoner 


may  afterwards  plead  "  not  guilty"  to   the 
felony  if  the  jury  find  the  plea  against  him, 
or  it  be  held  baa  upon  demurrer.     Rex  v. 
Bircbenough,  supra,  2  Hawk.  P.  C.  c.  23,  s. 
1 28 .  In  misdemeanors  autrefois  acquit  alone 
can  be    pleaded,   as  if  the  judgment  be 
against  the  defendant  it  is  final.     Rex  ». 
Taylor,  3  B.  &  C.  502.    The  plea  must  set 
out  the  former  indictment  in  order  that 
it  may  appear  to  the  Court  that  it  was  valid 
on  the  face  of  it,  and  if  it  does  not  set  it  out 
it  is  bad  on  error.  Rex  v.  Wildey,  1  M.  & 
S.   182.     It    should   also  aver    that    the 
prisoner  was  acquitted  by  verdict,  and  that 
tie  had  judgment  quod  eat  inde   sine  die, 
ibid.,  and  it  should  conclude  with  a  voucher 
of  the  record,  ibid.  ;  it  should  also  aver 
the  identity  of  the  offences  charged  in  the 
two  indictments,  and  if  the  name  of  a  person 
be  different  in  tbe  two  indictments  it  should 
aver  that  the  person  was  as  well  known  by 
the  one  name  as  the  other.     Rex  e.  Sheen, 
supra,  2  Hawk.  P.  C.  c  35,  s.  3.     In  Rex 
v.  Hedgcock,  4  Ch.  Cr.  Law,  530,  Kingston 
Ass.  1825,  it  was  objected  to  a  plea  framed 
according  to  the  precedent  in  4  Ch.  Cr.  L. 
530,  that  it  was  not  averred  directly  that  the 
prisoner  pleaded  "  not  guilty"  to  the  former 
indictment,  and  put  himself  upon  the  coun- 
try ;  secondly,  that  the  record  of  acquittal  was 
not  referred  to  or  vouched,  but  the  reference 
was  only  to  the  former  indictment ;  thirdly, 
that  tbe  prisoner  had  not  pleaded  over  to 
tbe  felony.    Hullock,  B.,  and  Littledale,  J., 
decided  that   the    second    objection    was 
clearly  tenable,  and  that  there  was  much 
weight  in  the  first,  but  that  as  to  the  third 
they  would  even  then  allow  the  defendant 
to  plead  over  to  the  felony.     For  prece- 
dents of  such  pleas,  see  4  Ch.  Cr.  L.  528,  et 
seq.  ;  Rex  v.  Sheen,  supra ;  Rex  v.  Dann, 
supra ;  Rex  v.  Clarke,  supra.  The  Crown 
may  either  traverse  or  demur  to  the  plea, 
and  this  may  be  done  ore  tenus.  Rex  v. 
Sheen,  supra  ;   Rex  v.  Parry,  supra.    See 
4  Ch.  Cr.  L.  629,  530,  532,  precedents 
of  demurrers  and  joinders  in  demurrers 
to  such  pleas.       See  a  plea  of  autrefois 
acquit,  pleaded  puis  darrein  continuance. 
4   Ch.    Cr.    L.  567.     The   jury  to    try 
an  issue  raised  on  a  plea  of  autrefois  acquit* 
may  be  either  the  jury  already  in  the  box. 
Rex  v.  Parry,  supra,  or  a  venire  returnable 
instanter,  may  be  awarded  to  the  sheriff. 
Rex  v.  Sheen,  supra ;  Rex  v.  Scott,  1  Leach, 
401.     Where  the  prisoner  pleads  autrefois 
acquit  and  "  not  guilty"  at  the  same  time, 
the  jury  cannot  be  charged  to  try  both  tbe 
issues  at  the  same  time  ;  but  must  first  be 
charged  with  the  issue  on  autrefois  acquit, 
and  if  that  be  found  against  the  prisoner,  then 
with  the  issue  on  "not  guilty."  Kexp.  Roche, 
1  Leach,  134.  Where  any  allegation  in  the 
plea  is  traversed  on  the  part  of  the  Crown, 
the  prisoner  begins,  as  the  affirmative  lies 
upon  him.    Rex  v.  Sheen,  supra  ;  Rex  t>. 
Parry,  7  C.  fit  P.  836.    In  order  to  prove 
the  former  acquittal,  if  it  took  place  at 
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Where,  upon  an  indictment  for  a  burglary  and  stealing  goods,  the 
prosecutor  failed  to  prove  any  nocturnal  breaking,  or  any  larceny, 
subsequent  to  the  time  when  the  prisoners  entered  the  house,  which 
must  have  been  after  three  o'clock  in  the  afternoon  of  the  day  on 


a  previous  assizes,  or  in  a  different  Court, 
the  prisoner  must  produce  the  record  regu- 
larly drawn  up,  Rex  e.  Bowman,  6  C.  &  P. 
101,  337  ;   but  if  it  took  place    at   the 
same  assizes,  the  original  indictment,  with 
the  notes  of  the  clerk  of  assise  upon  it,  are 
sufficient  evidence.    Rex  v.  Home  Tooke, 
25  St.  Tr.   546  ;   Rex  v.   Parry,  supra. 
In  felony,  if  the  plea  be  decided  in  favour 
of  the  prisoner  the  judgment  is  quod  eat 
inde  sine  die,  2  Hale,  391.    Rex  v.  Dann, 
supra.     If  the  plea  be  decided  against  the 
prisoner,  and  he  has  pleaded  M  not  guilty" 
at  the  same  time  with  it,  the  trial  on  the 
merits  immediately  proceeds.  Rex  v.  Yan- 
dercomb,  supra.       If  autrefois  acquit  has 
been  pleaded  without  "not  guilty,"  and 
the  plea  is  determined  against  the  prisoner, 
the  prisoner  then  pleads  to  the  felony,  and 
the  trial  proceeds  in  the  ordinary  course. 
Rex  o.  Birchen  ough,  ante,  p.  836;  Rex  v. 
Coogan,  1  Leach,  448.  The  general  rule,  as 
we  have  seen,  is  that  the  acquittal  pleaded 
must  have  been  for  the  same  felony,  and  it 
is  clear  that  an  acquittal  of  one  felony  is 
no  bar  to  an  indictment  for  another  in  sub- 
stance different,  whether  commited'at  the 
same  time  or  not  as  that  of  which  the  pri- 
soner was  acquitted  ;  and  therefore  if  a  man 
commit  a  burglary,  and  steal  the  goods  of  A. 
and  B. ,  and  be  indicted  for  the  burglary  and 
stealing  the  goods  of  A.,  and  be  acquitted, 
he  cannot  plead  such  an  acquittal  to  an  in- 
dictment for   stealing   the  goods   of  B., 
2  Hawk.  P.  C.  c.  35,  s.  5,  or  to  an  indict- 
ment for  burglary^  with  intent  to  steal  the 
goods  of  A.,  Rex  v.  Vandercomb,  supra ; 
or  it  should  seem  to  an  indictment  for  bur- 
glary and  stealing  the  goods  of  B.,  ibid. 
An  acquittal  of  a  man  as   accessory  be- 
fore   or    after   is    no    bar    to  an  indict- 
ment   against    him    as    a    principal,    2 
Hawk.  P.  C.  c.  35,s.  12 ;  nor  is  an  acquittal 
as  principal  any  bar  to  an  indictment  as 
accessory    before,    Rex   v.    Birchenough, 
supra,  or  as  accessory  after,  2  Hawk.  P.  C. 
c  35,  s.  11,  2  Hale,  244;  and  it  is  said 
to  have  been  held  that  an  acquittal  of  a  man 
as  accessory  to  one  principal  will  not  save 
him  from  being    arraigned   as   accessory 
to  another  in  the  same  fact.  2  Hawk.  P.  C. 
c.  35,  s.    13.     But  it  is    presumed    this 
would  only  apply  where  the  acquittal  of  the 
principal  necessarily  caused  the  acquittal  of 
the  accessory,  see  nex  v.  Woolford.  1  M.  & 
Rob.  384,  post,  2  vol., and  not  where  the  ac- 
cessory might  be  convicted  on  a  count  for  a 
substantive  felony,  although  the  principal 
were  acquitted.  See  Reg.  c.  Pulbam,  9  C.  & 
P.  280.  We  have  seen  that  an  acquittal  upon 
a  charge  of  jointly  receiving  with  others  is  a 
good  bar  to  an  indictment  against  one  of  the 
prisoners  alone.  Rex  t>.  Dann,  supra.   It  is 
said  to  be  a  general  rule  that  a  bar  in  action 
of  an  inferior  nature  will  not  bar  another  of 
a  superior  nature.    2  Hawk.  P.  C.  c.  35, 


s.  5.    Therefore  an  acquittal  of  a  misde- 
meanor would  not  be  a  bar  to  an  indictment 
for  a  felony,  or  viee  versa,  an  acquittal  of  a 
felony  be  a  bar  to  an  indictment  for  a  mis- 
demeanor.   Yet  it  seems  that  an  acquittal 
on  an  indictment  for  murder  was  a  bar  to 
an  indictment  for   petit  treason, 
both  offences  were  in  substance  the 
2  Hawk.  P.  C.  c  35,  a  5.  2  Hale,  246. 
So  an  acquittal  of  murder  is  a  good  bar  to 
an  indictment  for  manslaughter,  2  Hale, 
246 ;  and  so  an  acquittal  of  manslaughter 
is  a  good  bar  to  an  indictment  lor  mnrder, 
for  the  offences  only  differ  in  degree,  and 
the  fact  is  the  same.  2  Hale,  246,  HolcrofVs 
case,  4  Rep.   46  b.      Where  a  prisoner  is 
indicted  for  a  compound  offence,  as  bur- 
glary, robbery,  muraer,  &c.,  and  altogether 
acquitted,  it   should  seem  that  such  ac- 
quittal is  a  good  bar  to  every  felony  in- 
cluded in  sucn  compound  offence,  of  which 
he    might  have   been  convicted    on  the 
trial  of  such  compound  offence ;  thus  an 
acquittal  on  a  burglary  charging  a  stealing 
of  goods  would  be  a  good  bar  to  an  indict- 
ment for  stealing  the  same  goods,  for  on 
the  indictment  for  burglary  he  might  have 
been  acquitted  of  the  burglary  and  con- 
victed of  the  larceny  only ;  and  although  it 
is  said,  2  Hale,  246,  that  if  a  man  be  -  in- 
dicted for  burglary  and  acquitted*  yet  he 
may  be  indicted  for  the  larceny,  for  they  are 
several  offences,  though  committed  at  the 
same  time  ;**  yet  this  must  be  intended  of  an 
indictment  for  burglary,  untk  intent  to  steal 
the  goods,  as  is  evident  from  the  words 
which  follow,  "  and  burglary  may  he  where 
there  is  no  larceny,  and  larceny  may  be 
where  there  is  no  burglary. "    And  it  should 
seem  that  as  a  party  indicted  for  a  felony, 
including  an  assault,  may  now  be  convicted 
on  such  an  indictment  of  an  assault,  ante,  p. 
7  78,  an  acquittal  on  such  an  mdictment  would 
be  a  good  oar  to  an  indictment  for  the  same 
assault.  Reg.  v.  Gould,  ante,  p.  835.  Gene- 
rally speaking,  an  acquittal  in  one  county 
can  only  be  pleaded  in  the  same  county, 
because  all  indictments  are  local,  and  if  the 
first  were  laid  in  an  improper  county,  the 
defendant  could  not  be  found  guilty  upon 
it,  2  Hawk.  P.  C.  c.  35,  s.  3 ;  2  Hale.  245 ; 
and  if  the  first  indictment  were  laid  in  the 
proper  county  the  second  must  be  in  an  im- 
proper one,  and  therefore  the  defendant  not 
being  liable  to  be  found  guihy  upon  it. 
is  not  put  to  plead  autrefois  acquit     2 
Hawk.  P.  C.  c.  35.  s.  3.     But  there  seem 
to  be  many  exceptions  to  this  rule.    Thus, 
where  a  man  steals  goods  in  one  county  and 
carries  them  into  another,  as  he  may  be  in- 
dicted in  either,  it  seems  but  reasonable 
that  he  should  plead  the  acquittal  hi  one 
county  in  bar  to  a  subsequent  indictment  in 
the  other  county,  2  Hawk.   P.  C.  c.  35, 
s.  4 ;  but  this  point  does  not  seem  settled 
and  Lord  Hale,  2  P.  C.  245,  says,  it 
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which  the  offence  was  charged  to  have  been  committed ;  it  was  pro- 
posed to  give  evidence  of  a  larceny  by  the  prisoners,  of  some  of  the 
articles  mentioned  in  the  indictment,  though  committed  before 
three  o'clock  on  the  day  on  which  they  were  charged  to  have 
entered  the  house ;  but  trie  Court  refused  to  receive  the  evidence. 
They  said,  that  the  charge  contained  in  the  indictment  of  bur- 
glariously breaking  and  entering  the  house,  and  stealing  the  goods, 
might  unquestionably  be  modified,  by  shewing  that  the  prisoners 
stole  the  goods  without  breaking  open  the  house;  but  that  the 
charge  proposed  to  be  introduced  went  to  connect  the  prisoners  with 
an  antecedent  felony  committed  before  three  o'clock  on  the  day 
mentioned,  at  which  time  it  was  clear  that  they  had  not  entered  the 
house;  that  the  transactions  were  distinct;  and  that  it  might 
as  well  be  proposed  to  prove  any  felony,  which  those  prisoners  might 
have  committed  in  that  house  seven  years  before,  (k) 

Where  a  larceny,  whether  within  or  ousted  of  clergy,  was  charged 
hi  the  same  indictment  with  a  burglary,  it  was  holden  that  the 
prisoner  might  be  found  not  guilty  of  the  burglary,  and  convicted  of 
the  larceny.  (/)  Thus,  where  the  prisoners  were  acquitted  of  the 
burglary,  upon  an  indictment  for  a  burglary  and  larceny,  and  found 
guilty  of  stealing  in  the  dwellings-house  to  the  amount  of  forty 
shillings,  it  was  holden  that  they  were  excluded  from  their  clergy, 
though  there  was  no  separate  and  distinct  count  in  the  indictment  on 
the  statute  12  Ann.  c.  7,  (m)  and  the  Judges  were  of  opinion  that 
the  indictment  contained  every  charge  that  was  necessary  in  an 
indictment  upon  that  statute,  (n) 
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goods,  the 
prosecutor,  on 
failing  to  prove 
that  these 
facts  were 
committed  on 
the  day  laid  in 
the  indictment, 
cannot  he 
permitted  to 
prove  that  the 
larceny  was 
committed  on 
a  former  day. 


Verdict. 


that  an  acquittal  in  the  county  into  which  the 
goods  are  carried  is  no  bar,  because  it  may 
be  the  goods  were  never  brought  into  that 
county,  and  so  the  felony  may  not  have 
been  in  question ;  but  this  reason  rather 
tends  to  show  that  an  acquittal  in  the 
county  where  the  goods  were  stolen  would 
be  a  bar  to  an  indictment  in  the  county 
into  which  they  were  carried,  for  in  such  case 
the  felony  must  have  been  in  question.  If  A. 
rob  B.  in  the  county  of  C,  and  carry  the 
goods  into  D.,  though  he  cannot  be  indicted 
of  robbery  in  I).,  yet  he  may  of  larceny,  and 
if  acquitted,  that  acquittal  of  larceny  is  no 
bar  to  an  indictment  for  robbery  in  C, 
because  it  is  another  offence.  2  Hale,  245. 
So  if  A.  commit  a  burglary  in  the  county  of 
B.,  and  carry  the  goods  into  C,  if  he  be 
acquitted  of  larceny  in  C  he  may  be  indicted 
for  the  burglary  in  B.,  ibid.  Where  an 
acquittal  pleaded  in  a  foreign  county  has 
been  allowed,  as  in  41  Ass.  9,  it  must  be  in- 
tended of  an  indictment  removed  out  of  that 
county  where  the  prisoner  was  first  indicted. 
2  Hale,  245.  The  correct  rule  appears  to 
be  that  an  acquittal  in  any  court  whatsoever, 
which  has  jurisdiction  over  the  case,  is  a 
good  bar  of  any  subsequent  prosecution 
for  the  same  crime.  2  Hawk.  c.  35,  s.  10. 
And  therefore  an  acquittal  for  murder  at  a 
grand  session  in  Wales  may  be  pleaded  to 
an  indictment  for  the  same  murder  in 
England,  ibid.  So  an  acquittal  of  murder 
before  a  court  of  competent  jurisdiction  in  a 
foreign  country  is  a  good  bar  to  an  indict- 
ment for  the  same  murder  in  this  country. 


Rex  v.  Roche,  1  Leach,  134.  Bex  c. 
Hutchinson,  3  Keb.  785,  cited  in  Beak  t>. 
Thyrwhit,  3  Mod.  194, 1  Show.  6.  And  it 
should  seem  that  in  all  those  cases  where 
offences  are  made  triable  in  two  or  more 
counties,  as  each  county  has  jurisdiction,  an 
acquittal  in  one  would  be  a  good  bar  to  an 
indictment  in  the  other  county.  See  the  7 
Geo.  4,  c.  64,  s.  13,  as  to  offences  com- 
mitted during  journeys  or  voyages ;  sec.  1 2, 
as  to  offences  committed  on  the  boundaries 
of  counties ;  the  9  Geo.  4,c  31,  s.  7,  8,  as 
to  murder  and  manslaughter;  sec.  22,  as 
to  bigamy;  1  Wm.  4,  c.  66,  s.  44,  as 
to  forgery,  &c.  The  acquittal,  in  order 
to  be  a  bar,  must  be  by  verdict  on  a  trial.  2 
Hale,  246.  2  Hawk.  P.  C.  c.  35,  s.  6.  A 
discbarge,  therefore,  by  the  jury  on  a 
coroner  s  inquest  is  no  bar.  2  Hale,  246. 
But  an  acquittal  through  the  misdirection 
of  a  judge  is  a  good  bar,  ibid.  So  if  a 
court  upon  a  special  verdict  erroneously 
adjudge  it  to  be  no  felony,  as  long  as  this 
judgment  is  unreversed,  the  prisoner  may 
plead  it  in  bar  to  another  indictment,  ibid.  ; 
out  if  the  judgment  be  reversed  the  party 
may  be  indicted  de  novo,  ibid.  Note  by 
C.  S.  G. 

(k)  Rex  v.  Vandercomb  and  Abbott,  2 
Leach,  708. 

(0  Ante,  828. 

(m)  Now  repealed  by  the  7  &  8  Geo.  4, 
c.  27. 

(n)  Rex  v.  Withal  and  Overend,  Guild- 
ford  Ass.  1772,  Hil.  T.  1774.  1  Leacb,88. 
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Not  guilty  of 
the  burglary, 
but  guilty 
of  stealing 
above  the  value 
cf  forty  shil- 
lings in  the 
dwelling- 
house. 


Of  Burglary. 
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Where  several 
persons  are 
indicted  toge- 
ther for 
burglary  and 
larceny,  the 
offence  of  some 
may  be  bur- 
glary, of  the 
others  only 
larceny. 


In  this  case  the  finding  of  the  jury  was,  "  not  guilty  of  breaking 
and  entering  the  dwelling-house  in  tne  night,  but  guilty  of  stealing 
the  box  and  money  in  the  dwelling-house :"  (o)  upon  which  part  of 
the  objection,  on  behalf  of  the  prisoners  was,  that  they  were  not  ex- 
cluded from  clergy,  because  the  jury  had  acquitted  them  of  the 
burglary,  (p)  And  formerly  it  appears  to  have  been  doubted 
whether,  where  the  words  "  not  guilty  of  the  burglary  were  a  part  of 
the  finding  of  the  Jury,  the  prisoner  was  not  by  necessary  conse- 
quence acquitted  of  the  felony  also,  (q)  But  in  a  more  recent  case, 
where  the  indictment  was  for  a  buiglaiy  and  larceny,  and  the  verdict 
was  "  not  guilty  of  the  burglary,  but  guilty  of  stealing  above  the 
value  of  forty  shillings  in  the  dwelling-house ;"  and  the  entry  by  the 
officer  was  in  the  same  words;  the  Judges,  after  some  debate,  and 
after  adjourning  the  case  to  a  subsequent  term,  held  the  finding 
sufficient  to  warrant  a  capital  judgment  They  agreed  that  if 
the  officer  were  to  draw  up  the  verdict  in  form,  he  must  do  it  accord- 
ing to  the  plain  sense  and  meaning  of  the  jury;  and  that  the 
minute  was  only  for  his  future  direction,  (r) 

It  has  been  supposed,  that  upon  an  indictment  against  several 
persons  for  a  burglary  and  larceny,  the  jury  could  not  find  one 
guilty  of  the  burglary  and  another  guilty  of  the  larceny  only,  upon 
the  same  indictment,  and  the  same  evidence,  as  such  a  finding 
would  shew  that  the  offences  of  the  several  prisoners  were  of  a 
distinct  nature,  and  therefore  ought  not  to  have  been  included,  in 
the  same  indictment.  (*)  But  by  the  opinion  of  a  majority  of  the 
judges  in  a  late  case,  it  appears  that  upon  an  indictment  for  bur- 
glary and  larceny  against  two,  one  may  be  found  guilty  of  the 
burglary  and  larceny,  and  the  other  of  the  larceny  only.  Upon  an 
indictment  against  Moss  and  two  others  for  burglary  and  stealing 
in  the  dwelling-house  to  the  value  of  forty  shillings,  Moss  pleaded 
guilty  to  the  whole,  and  the  other  two  were  found  guilty  of  stealing 
in  the  dwelling-house  to  the  amount  of  forty  shillings,  but  acquitted 
of  the  burglary.  A  case  was  saved  upon  the  Question  how  the 
judgment  should  be  entered,  and  seven  of  the  judges  thought  that 
it  might  be  entered  against  all  the  three  prisoners ;  against  Moss  for 
the  burglary  and  capital  larceny,  and  against  the  other  two  for  the 
capital  larceny ;  Burrough,  J.,  and  Hullock,  B.,  thought  otherwise, 
but  Hullock,  B.,  thought  that  if  a  nolle  prosequi  were  entered  as  to 
Moss  for  the  burglary,  judgment  might  be  entered  against  all  the 
three  for  the  capital  larceny.  The  seven  judges  thought  that  there 
might  be  cases  m  which,  upon  a  joint  larceny  by  several,  the  offence 
of  one  might  be  aggravated  by  burglary  in  him  alone,  because  he 
might  have  broken  the  house  in  the  night  in  the  absence  and  with- 


(o)  In  the  indictment  the  box  was  des- 
cribed as  containing  sixty  pounds  of  money. 

(p)  Rex  v.  Withal  and  Overend,  1 
Leach,  88.  2  East,  P.  C.  c.  15,  s.  28, 
p.  517. 

(?)  Comer's  case.  1744,  1  Leach,  36. 
2  East,  P.  C  c.  15,  s.  28,  p.  516. 

(r)  Hungerford's  case,  Bristol,  1790, 
East,  and  Trin.  T.  1790,  2  East,  P.  C. 
c.  15,  s.  28,  p.  518.  Many  of  the  judges 
thought  that  an  entry,  M  not  guilty  of  the 
breaking  and  entering  in  the  night,  but 


guilty  of  the  stealing,  &c,"  would  be  more 
correct  But  it  appeared  upon  inquiry  to 
be  the  constant  course  on  every  circuit 
in  England,  upon  an  indictment  for  murder, 
where  the  party  was  only  convicted  of 
manslaughter,  to  enter  the  verdict  M  not 
guilty  of  murder,  but  guilty  of  manslangh- 
ter  ;"  or,  "  not  guilty  of  murder,  bat 
guilty  of  feloniously  killing  and  slaying  ;" 
and  yet  murder  includes  the  killing. 

(«)  Rex  v.  Turner  and  others,  1  Sid. 
J71.     2  East,  P.C.  c.  15, s.  28,  p.  519. 
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out  the  knowledge  of  the  others,  in  order  to  come  afterwards  and 
effect  the  larceny,  and  the  others  might  have  joined  in  the  larceny 
without  knowing  of  the  previous  breaking,  (t) 

Three  persons  were  indicted  for  burglary,  with  intent  to  steal  cer- 
tain articles  named  in  the  indictment;  the  indictment  contained 
only  one  count  The  evidence  against  two  of  them  was,  that  they 
broke  and  entered,  and  stole  some  hens;  the  evidence  against  the 
third  was,  that  he  stole  a  sack  of  flour,  from  the  same  house,  in  con- 
junction with  the  other  two,  but  there  was  no  evidence  that  he  was 
a  party  to  the  burglary.  Parke,  J.,  thought  that  upon  this  indict- 
ment tne  two  first  could  not  be  convicted  of  burglary,  and  the  other 
of  larceny.  He  expressed  doubts,  but  thought  the  jury  had  better 
convict  all  three  of  larceny  in  stealing  the  sack  of  flour;  he  was 
rather  of  this  opinion,  as  the  stealing  the  sack  of  flour,  to  which  the 
third  man  was  a  party,  was  not  in  the  contemplation  of  the  other 
two  when  they  committed  the  burglary,  but  was  an  afterthought  («) 

Burglary  was  at  common   law  a  felony  within  the  benefit  of  Punishment 
clergy ;  (v)  but  a  higher  punishment  was  imposed  by  the  provisions  °j>rincipal 
of  several  statutes  now  repealed.     And  the  7  &  8  Geo.  4,  c.  29,  offcnder'- 
made  it  a  capital  offence  m  England,  and  the  9  Geo.  4,  c.  55, 
in    Ireland,    but    the    1    Vict   c   86,  repeals  so  much   of  the 
7  &  8  Geo.  4,  c.  29,  and  9  Geo.  4,  c.  55,  "  as  relates  to  the  punish- 
ment of  any  person  convicted  of  burglary  "  (after  the  30th  Sept., 
1837).     Andhy  sea  2,  enacts,  that  "  Whosoever  shall  burglariously  Burglars  using 
break  and  enter  into  any  dwelling-house,  and  shall  assault  with  intent  ^ence  to 
to  murder  any  person  being  therein,  or  shall  stab,  cut,  wound,  beat,  8uffer  deatl1, 
or  strike  any  such  person,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  suffer  death." 

By  sec.  3,  "  Whosoever  shall  be  convicted  of  the  crime  of  burglary  Punishment  of 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  be-  har^rJ' 
yond  the  seas  for  the  term  of  the  natural  life  of  such  offender,  or  for 
any  term  not  less  than  ten  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years.'' 

By  sec.  6,  "  In  the  case  of  every  felony  punishable  under  this  act  Punishment  of 
every  principal  in  the  second  degree,  and  every  accessory  before  the  Bccea80rici- 
fact  shall  be  punishable  with  death  or  otherwise  in  the  same  manner 
as  the  principal  in  the  first  degree  is  by  this  act  punishable,  and  every 
accessory  after  the  fact  to  any  felony  punishable  under  this  act  (ex- 
cept only  a  receiver  of  stolen  property  (w)  shall,  on  conviction,  be 
liable  to  be  imprisoned  for  any  term  not  exceeding  two  years." 

By  sec.  7,  "  Where  any  person  shall  be  convicted  of  any  offence  Offences  pu- 
pumshable  under  this  act  for  which  imprisonment  may  be  awarded,  nishable  by  im- 
it  shall  be  lawful  for  the  Court  to  sentence  the  offender  to  be  impri-  P"80™*11*- 
soned  or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common 

rl  or  house  of  correction,  and  also  to  direct  that  the  offender  shall 
kept  in  solitary  confinement  for  any  portion  or  portions  of  such 
imprisonment,  or  of  such  imprisonment  with  hard  labour,  not  ex- 
ceeding one  month  at  any  one  time,  and  not  exceeding  three  months 
in  any  one  year,  as  to  the  Court  in  its  discretion  shall  seem  meet" 

(f)  Rex  v.  Butterwortb  and  others,  Mich.  ante,  p.  510,  C.  S.  G. 

T.  1823,  MS.  Bayley,  J  ,  and  Russ.  &  Ry.  («)  Anonymous,  1  Lew.  36. 

520.      An  analogous  case  is  the  conviction  (r)  3  Inst.  63,  65.     4  Blac.  Com.  228. 

of  one  for  muraer  and  another  for  man-  ( w)  See  the  Chapter  on  Receiver*,  pott, 

laughter,  on  an  indictment  for  murder.    See  2  Vol. 
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Offences  com-  By  sec  10,  "  Where  any  felony  punishable  under  this  act  shall  be 
™23l7ith^r  committed  within  the  jurisdiction  of  the  Admiralty  of  England  or  of 
the  admiralty.  Ireland,  the  same  shall  be  dealt  with,  inquired  of,  trieo,  and  de- 
termined in  the  same  manner  as  any  other  felony  committed  within 
that  jurisdiction."  (w) 
Aa  indictment  In  an  indictment  upon  sec.  2,  it  is  necessary  to  allege  the  person 
on  sec.  2  must  wh0  was  gtnick,  and  if  the  proof  do  not  support  the  allegation,  the 
^^rucMoid  prisoner  must  be  acquitted  of  the  offence  in  sec.  2,  but  may  be  con- 
die  statement  victed  of  a  simple  burglary.  An  indictment  charged  a  burglary,  and 
Inu8t^e  striking  D.  James,  but  it  appeared  that  the  person  struck  was  Jones 

t*0*  and  not  James,  and  it  was  neld  that  the  indictment  must  allege  both 

the  burglary  and  the  striking,  and  the  proof  must  correspond  with  the 
indictment,  and  therefore  the  prisoner  could  not  be  convicted  of  an 
offence  within  sec.  2  ;  but  he  was  convicted  of  a  simple  burglary,  (x) 
Upon  an  indictment  on  sec.  2,  if  the  jury  were  to  acquit  of  the 
burglary,  they  might  convict  the  prisoner  of  an  assault,  under  the 
1  Vict  c.  85,s.  11.  (y) 
Trial  of  acces-      The  trial  of  accessories  is  now  regulated  by  the  7  Geo.  4,  c.  64, 
series.  88.  9,  10,  11 ;  by  which  an  accessory  Defore  the  feet  may  be  tried  as 

such  for  a  substantive  felony,  whether  the  principal  felon  shall  or 
shall  not  have  been  previously  convicted,  or  shall  or  shall  not  be 
amenable  to  justice.  It  provides,  also,  that  such  accessories,  and  also 
accessories  after  the  fact,  may  be  tried  by  any  Court  which  has  juris- 
diction to  try  the  principal  felon,  although  the  offence  be  committed 
on  the  seas,  or  abroad ;  and  that  if  the  offence  be  committed  in 
different  counties,  the  accessory  may  be  tried  in  either.  And  it  also 
enacts  that  the  accessory  may  be  prosecuted  after  a  conviction  of  the 
principal,  although  the  principal  t>e  not  attainted,  (z) 

(w)  The  act  does  not  extend  to  Scotland,  proved,  whether  a  conviction  for  an  assault 

sec.  11.  could  take  place  on  such  an  indictment, 

(x)  Reg.  v.  Parfitt,  8  C.  &   P.  288,  the  rule  being  that  a  misdemeanor  merges 

Alderson  and  Gurney,  Bs.  in  a  felony.    See  Rex  v.  Harmwood,  amU, 

(y)  See  the  section  and  the  cases  upon  p.  692.  C.  S.  G. 
it,  ante,  p.  778.     Qu.  however,  if  a  wound-  (x)  See  this  statute,  s*.  9,  10,  and  11, 

ing,  which  amounted  to   a  felony,  were  ante,  p.  39,  tt  uq. 
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CHAPTER  THE  SECOND. 


OF     SACRILEGE,    OB    OF    BREAKING    ANY    CHURCH .  OR    CHAPEL,    AND 

STEALING  THEREIN. 

The  23  Hen.  8,  c.  1,  and  1  Edw.  6,  c.  12,  which  related  to  this 
offence,  were  repealed  by  the  7  &  8  Geo.  4,  c  27. 

But  the  7  &  8  Geo.  4,  c.  29,  s.  10,  enacted,  "  That  if  any  person 
shall  break  and  enter  any  church  or  chapel,  and  steal  therein  any 
chattel,  or  having  stolen  any  chattel  in  any  church  or  chapel  shall 
break  out  of  the  same,  every  such  offender  being  convicted  thereof, 
shall  suffer  death  as  a  felon. 

The  5  &  6  Wm.  4,  c.  81,  reciting  the  36  Geo.  3,  (L)  and  5  &  6  Wm.  4, 
the  52  Geo.  3,  c.  143,  relating  to  letter  stealing,  and  that  by  the  «•  8l* 
7  &  8  Geo.  4,  c.  29,  and  the  9  Geo.  4,  c.  55,  "  it  is  amongst 
other  things  enacted,  that  if  any  person  shall  break  and  enter  any 
church  or  chapel,  and  steal  therein  anv  chattel,  or  having  stolen  any 
chattel  in  any  church  or  chapel,  shaft  break  out  of  the  same,  every 
such  offender,  being  convicted  thereof,  shall  suffer  death  as  a 
felon,"  (a)  repealed  "  so  much  of  each  of  the  said  acts  as  inflicts  the 
punishment  of  death  upon  persons  convicted  of  any  of  the  offences 
therein  and  hereinbefore  specified,"  and  enacted,  that  "  from  and 
after  the  passing  of  this  act  (10th  September,  1835,)  every  person 
convicted  of  any  of  the  offences  in  the  said  act  so  specified,  or  of! aiding 
or  abetting,  counselling,  or  procuring  the  commission  thereof,  shall 
be  liable  to  be  transported  oeyond  the  seas  for  life,  or  for  any  term 
not  less  than  seven  years,  or  to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol  or  house  of  correction,  for  any  term  not 
exceeding  four  years." 

The  6  &  7  Wm.  4,  c  4,  reciting  the  5  &  6  Wm.  4,  6  &  7  Wm.  4, 
c  81,  and  that  "  by  reason  of  a  clerical  error  in  copying  the  c.4. 
same,  a  doubt  may  be  entertained,  whether  persons  guilty  of 
such  offences  are  now  by  law  liable  to  any  punishment,"  enacts, 
that  "  the  same  act  shall  be  read  as  if,  instead  of  the  words, 
*  in  the  said  act  so  specified,'  the  words,  *  in  the  said  acts  so  spe- 
cified,' had  been  inserted  in  the  said  act  of  the  last  session  ;  and 
that  all  persons  who  may  hereafter  be  duly  convicted  of  any  of  the 


(a)  The  9  Geo.  4,  c  55,  s.  10,  enacted 
that  "  if  any  person  shall  break  and  enter 
any  church,  meeting  house,  chapel,  or  other 
place  of  divine  worship,  and  shall  steal 
therein,  or  therefrom,  any  chattel,  or  having 
stolen  any  chattel  in  or  from  any  church, 
meeting  house,  chapel,  or  other  place  of 
divine  worship,  shall  break  out  of  the  same, 
every  such  offender  being  convicted  thereof 
shall  suffer  death  as  a  felon. w  The  recital 
in  the  5  &  6  Wm.  4,  is  so  much  narrower 


than  the  clause  in  the  9  Geo.  4,  e.  55,  that 
a  question  might  be  raised  whether  that  act 
repeals  the  punishment  of  death  in  all  the 
cases  included  in  sec.  10  of  the  9  Geo.  4, 
c.  55,  and  the  more  so  as  the  act  recites 
four  statutes,  two  relating  to  Ireland  and 
two  to  England,  and  only  declares  the  ex- 
pediency of  providing  for  a  lesser  punish- 
ment for  the  offences  contained  in  the  two 
acts  relating  to  England,  viz.,  the  52  Geo* 
3,  and  7  &  8  Geo.  4,  c.  29.  C.  S.  G. 
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A  tower  is 
parcel  of  the 
church. 


Meaning  of 
the  word 
'  chapel." 


Of  the  words 
"  any  chattel." 


offences  mentioned  in  the  said  act  of  the  last  session  shall  and  may 
be  sentenced,  by  the  Court  or  judge  by  or  before  whom  such 
offenders  may  be  tried,  to  transportation  for  life,  or  for  any  term  of 
years  not  less  than  seven,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years,  with  or  without  hard  labour,  and  for  any 
period  of  solitary  confinement  during  such  imprisonment,  at  the 
discretion  of  such  Court  or  judge,"  But  by  the  1  Vict  c.  90,  s.  5, 
after  the  1st  of  October,  1837,  "  it  shall  not  be  lawful  for  any 
Court  to  direct,  that  any  offender  shall  be  kept  in  solitary  con- 
finement for  any  longer  periods  than  one  month  at  a  time,  or  than 
three  months  in  the  space  of  one  year." 

A  larceny,  therefore,  committed  in  a  church  or  chapel,  ac- 
companied with  a  breaking  of  such  church  or  chapel,  is  no  longer  a 
capital  offence,  and  the  provisions  of  the  1  Edw.  6,  c  12,  which 
made  the  felonious  taking  of  any  goods  out  of  a  church  or  cha- 
pel a  capital  offence,  though  there  was  no  breaking,  are  not 
re-enactecL 

The  tower  of  a  parish  church,  having  an  internal  communication 
with,  and  not  being  separated  from  the  body  of  the  church,  is  a  part 
of  the  church  witnin  the  meaning  of  the  7  &  8  Geo.  4,  c.  29. 
Upon  an  indictment  for  breaking  into  a  parish  church,  and  stealing 
two  surplices  and  a  scarf,  it  appeared  that  the  surplices  and  scarf 
were  stolen  from  a  box  kept  in  the  church  tower  ;  this  tower  was  built 
higher  than  the  church,  and  had  a  separate  roof,  but  it  had  no  outer 
door,  the  only  way  of  going  into  it  being  through  the  body  of  the 
church,  from  which  the  tower  was  not  separated  by  a  door  or  parti- 
tion of  any  kind  :  it  was  objected  that  the  stealing  these  articles 
deposited  in  the  tower  was  not  sacrilege  ;  but  it  was  held  that  a 
tower,  circumstanced  as  this  tower  was,  must  be  taken  to  be  part  of 
the  church,  and  that  the  stealing  of  these  articles  in  the  tower  was  a 
stealing  in  the  church  within  the  meaning  of  the  7  &  8  Geo.  4, 
c  29,  s.  10.  (b) 

The  word  "  chapel,"  in  the  7  &  8  Geo.  4,  c.  29,  s.  10,  means  a 
chapel  where  the  rites  and  ceremonies  of  the  Church  of  England  are 
performed,  and  does  not  include  the  chapels  of  Dissenters.  Upon 
an  indictment  for  breaking  and  entering  a  chapel,  which,  upon  the 
evidence,  turned  out  to  be  a  Dissenting  chapel ;  Gaselee,  J.,  and 
Vaughan,  B.,  were  of  opinion,  that  as  Dissenting  chapels  were  men- 
tioned expressly  in  the  7  &  8  Geo.  4,  c.  30,  which  makes  the 
burning  of  churches,  &c,  a  capital  offence,  and  were  not  mentioned 
at  all  in  the  7  &  8  Geo.  4,  c  29,  s.  10,  which  stands  in  the  statute- 
book,  as  the  chapter  next  preceding  it,  the  omission  must  have  been 
intentional,  and  consequently  that  a  Dissenting  chapel  was  not 
within  the  7  &  8  Geo.  4,  c  29,  s.  10.  (c) 

The  words  "  any  chattel,"  would  probably  be  deemed  to  extend 
to  articles  in  a  church  or  chapel,  though  not  used  for  divine  service. 
The  words  "  any  goods,"  in  the  repealed  statute  1  Edw.  6,  c  12, 
were  held  not  to  be  confined  to  goods  used  for  divine  service,  but  to 
extend  to  articles  used  in  the  church  to  keep  it  in  proper  order ; 
and  it  was  considered  that  such  articles  were  under  the  protection 


(A)  Rex  r.  Wheeler,  3  C.  &  P.  585, 
Parke,  J.  J. 

(c)  Rex  v.  Warren,  6  C.  k  P.  335,  note 
(a)  ;  S.  P.  Rex  v.  Richardson,  6  C.  &  P. 


335 ;  Rex  v.  Nixon,  7  C.  &  P.  442,  Pat- 
teson,  J.,  and  Gurney,  B.  It  should  seem  that 
these  cases  are  not  applicable  to  the  Irish 
act ;  see  the  section,  ante,  note  (aj,  C  S.  G 
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of  the  statute,  whilst  the  church  was  in  a  course  of  being  repaired, 
if  they  had  not  been  brought  in  merely  for  the  purpose  of  such 
repairs.  Whilst  a  church  was  being  repaired,  the  prisoner  stole 
from  it  a  pot  used  to  hold  charcoal  for  airing  the  vaults,  and  a 
snatch-block,  used  to  raise  weights,  if  the  bells  wanted  repair. 
These  articles  had  been  kept  in  the  church  for  years,  and  were 
not  brought  in  for  the  repairs  which  were  then  in  progress.  Upon 
a  case  reserved,  the  judges  were  unanimous  that  such  goods  were 
under  the  protection  of  the  statute,  and  that  a  capital  sentence 
ought  to  be  passed  upon  the  prisoner,  as  they  thought  that  the  vio- 
lation of  the  sanctity  of  the  place  was  what  the  statute  was  intended 
to  prevent,  (d) 

The  word  "  chattel"  does  not  include  anything  affixed  to  the  Fixtures  are 
freehold.  Upon  an  indictment  for  breaking  into  a  chapel,  and  not  within  the 
stealing  a  bell  and  divers  other  articles,  it  appeared  that  the  bell  was 
the  only  thing  not  fixed  in  the  chapel,  and  it  was  held  that  the  case 
must  be  confined  to  the  stealing  of  the  bell ;  for  although  the  same 
statute,  sec.  44,  said  that  stealing  fixtures  might  be  the  subject  of 
larceny,  yet  it  did  not  say  that  fixtures  should  be  considered  as 
chattels,  which  they  must  be  to  bring  them  within  the  section,  upon 
which  that  indictment  was  founded,  (e) 

The  goods  of  a  Dissenting  chapel,  vested  in  trustees,  cannot  be  Statement  of 
described  as  the  goods  of  a  servant,  who  has  merely  the  care  of  the  ProPertJ- 
chapel  and  the  things  in  it,  to  clean  and  keep  them  in  order, 
though  he  have  the  key  of  the  chapel,  and  no  person  except  the 
minister  have  another  key.  (/)  But  books  belonging  to  a  society 
of  Dissenters,  and  stolen  from  their  chapel,  may  be  described  as  the 
property  of  one  of  the  members  of  tne  society  by  name  "  and 
others.19  Upon  an  indictment  for  stealing  a  bible  and  hymn-book, 
the  property  of  J.  Bennett  and  others,  it  appeared  that  the  books  had 
been  presented  to  the  Society  of  Wesleyan  Methodists,  from  whose 
chapel  they  had  been  stolen,  and  they  had  been  bound  at  the 
expense  of  the  society  ;  Bennett  was  one  of  the  trustees  of  the 
chapel,  and  a  member  of  the  society,  but  no  trust  deed  was  pro- 
duced ;  it  was  held  that  as  Bennett  was  one  of  the  society,  the 
property  in  the  books  was  well  laid  in  him  "  and  others."  (a) 

It  has  been  holden  that  where  the  bells,  books,  or  other  goods 
belonging  to  a  church  are  stolen,  they  may  be  laid  in  the  indictment 
to  be  the  goods  of  the  parishioners.  (A)  And  it  is  said,  that  he  who 
takes  away  the  goods  of  a  chapel  or  abbey,  in  time  of  vacation,  may 
be  indicted,  in  the  first  case,  for  stealing  bona  capellce,  being  in  the 
custody  of  such  and  such ;  and,  in  the  second,  for  stealing  bona 
domds  et  ecclesits,  8fc.  (i) 

By  the  7  &  8  Geo.  4,  c  29,  s.  61,  (J)  "in  the  case  of  every  Principals  in 
felony  punishable  under  this  act,  every  principal  in   the  second  Je  second 
degree,  and  every  accessory  before  the  fact,  shall  be  punishable  with  accessories. 

(d)  Rex  v.  Rourke,  East  T.  1819,  MS.  P.  C.  c.  33,  s.  45.     2  East,  P.  C.  c.  16, 
Bayley,  J.,  Russ.  &  Ry.  386.  s.  69,  p.  651. 

(e)  Rex  v  Nixon,  7  C.  &  P.  442,  Patte-  (*)  1  Hale,  512.     2  Hale,  81.  1  Hawk, 
son,  J.  P.  C.  c.  33,  s.  45.    2  East,  P.  C.  c.  16, 

(/)  Rex  o.  Hutchinson,  Russ.  &  Ry.  s.  69,  p.  651. 
412,  po*t,  tit.  Latceny.  (j)  Mr.  Londsdale,  Cr.   L.  130,  treats 

(g)  Rex  c.    Boulton,  5  C.  fit   P.  537,  this  section  as  repealed  as  far  as  relates 

Parke,  J.  J.  to  principals  in  the    second  degree  and 

(h)  1  Hale,  512.    2  Hale,  81.  1  Hawk.  accessories  before  the  fact,  but  subsisting  as 
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death,  or  otherwise,  in  the  same  manner  as  the  principal  in  the 
first  degree  is  by  this  act  punishable  ;  and  every  accessory  after  the 
feet,  to  any  felony  punishable  under  this  act,  shall,  on  conviction,  be 
liable  to  be  imprisoned  for  any  term  not  exceeding  two  yeara."  And 
by  sec  4,  "  where  any  person  shall  be  convicted  of  any  felony  or 
misdemeanor  punishable  under  this  act,  for  which  imprisonment 
may  be  awarded,  it  shall  be  lawful  for  the  Court  to  sentence  the 
offenders  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard 
labour,  in  the  common  gaol  or  house  of  correction,  and  also  to 
direct  that  the  offenders  shall  be  kept  in  solitary  confinement  for 
the  whole  or  any  portion  or  portions  of  such  imprisonment,  or  of 
such  imprisonment  with  hard  labour,  as  to  the  Court  in  its  discretion 
shall  seem  meet"  (k)  The  proceedings  for  the  trial  of  accessories 
are  regulated  by  7  Geo.  4,  c.  64,  ss.  9,  10,  11.  (/) 

toaccessories  after  the  fact ;  but  as  the  words  sf .  8  &  9,  and  1  Vict,  c  90,  s.  5,  as  for  a 

are,  "  any  felony  punishable  under  this  aettn  felfay,  for  which  no  punishment  is  specially 

and  as  sacrilege   is  not  now   punishable  provided.  See  note,  aaavp.  116*.  C.  8.  G. 

under  the  7  &  8  Geo.  4,  c.  29,  it  may  be  (Jb)  But  see  the  1   Vict,  c  90,  s.  5. 

doubted  whether  accessories  after  the  fact  (ante,  p.  844,)  as  to  the  In 

are  punishable  under  this  section.    If  they  confinement, 

are  not,  it  should  seem  that  they  are  punish-  (/)  Ante,  p.  29,  el  mj 
able  under  the  7  &  8  Geo.   4,  c.   28, 
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CHAPTER  THE  THIRD. 


OF  HOUSR-BBEAKHTG. 

Besides  the  nocturnal  house-breaking,  or  burglary,  which  has 
been  treated  of  in  the  first  chapter  of  this  book,  the  law  of  England, 
in  its  especial  regard  for  the  safety  and  security  of  the  habitation  of 
man,  provided  by  several  statutes  (a)  that  the  forcible  invasion  of  the 
dwelling-house  of  another,  or  house-breaking,  when  accompanied 
with  felony,  should  be  liable  to  capital  punishment,  though  committed 
in  the  day  time. 

The  ancient  statutes  upon  this  subject  have  been  repealed  by  7  &  8  Geo.  4, 
the  7  &  8  Geo.  4,  c.  27.     But  the  7  &  8  Geo.  4,  c.  29,  s.  12,  enacts,  £  *>•  ■•  ** 
that  "  if  any  person  shall  break  and  enter  any  dwelling-house,  and  fog^Se*. 
steal  therein  any  chattel,  money,  or  valuable  security,  to  any  value  teringa 
whatever, "  (4)  every  such  offender  being  convicted  thereof  shall  suffer  £*«""*- 
death  as  a  felon.  rt^?n"  &c 

The  4  Wm.  4,  c  44,  repealed  this  provision  as  far  as  related  to  4  &  5  Wm.  4, 
the  punishment  of  death,  and  sec.  61  of  the  same  act,  as  to  the  pu-  c  44. 
nishment  of  principals  in  the  second  degree,  and  accessories  before 
the  fact,  and  enacted,  that  every  person  convicted  of  house-breaking 
as  principals,  or  accessories  before  the  fact,  should  be  liable  to  be 
transported  for  life,  or  for  not  less  than  seven  yeara,  and  previously 
to  transportation  imprisoned  for  not  exceeding  four  years,  nor  lesB 
than  one  year,  &c 

The  1  Vict  c.  90,  s.  1,  recites  the  4  Wm.  4,  c  44,  and  1  Vict  c  90. 
repeals  so  much  of  that  act  "as  relates  to  the  punishment  of  any  person 
convicted  of  the  offence  of  breaking  and  entering  any  dwelling-house 
and  stealing,  as  in  that  act  mentioned,"  and  enacts,  that  after  the 
30th  of  September,  every  person  convicted  of  any  such  offence, 
"  shall  be  liable  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fifteen  years,  nor  less  than  ten  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years."  And  by  sec  3,  "  it  shall 
be  lawful  for  the  Court  to  direct  such  imprisonment  to  be  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  correction,  and 
also  to  direct  that  the  offender  shall  be  kept  in  solitary  confinement 
for  any  portion  or  portions  of  such  imprisonment,  or  of  such  impri- 
sonment with  hard  labour,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any  one  year,  as  to  the 
Court  in  its  discretion  shall  seem  meet" 

(a)  1  Edw.  6,  a  12,  s.  10.    5&  6  Edw.  (6)  The  9  Geo.  4,  c.  55  (Irish  Act), 

6,  c.  9.    39  Eliz.  c.  15.     3W.&  M.  c.  9.      s.  12,  it  verbatim  the  same  at  this  section. 
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The  7  &  8  Geo.  4,  c  29,  s.  13,  provides  and  enacts,  that  no 
building,  although  within  the  same  curtilage  with  the  dwelling-house, 
shall  be  deemed  to  be  part  of  such  dwelling-house  for  the  purpose  of 
burglary,  or  for  any  of  the  purposes  aforesaid,  (6)  unless  there  snail  be 
a  communication  between  such  building  and  dwelling-house,  either 
immediate,  or  by  means  of  a  covered  and  enclosed  passage  leading 
from  the  one  to  the  other. 

Principals  in  the  second  degree,  and  accessories  before  the  feet, 
are  punishable  as  the  principals  in  the  first  degree  ;  (c)  and  ac- 
cessories after  the  feet  (except  receivers  of  stolen  property,)  are 
liable  to  imprisonment  for  two  years,  (d)  The  proceedings  for  the 
trial,  &c,  of  accessories,  are  regulated  by  7  Geo.  4,  c.  64,  ss.  9, 
10, 11.  (e) 

By  analogy  to  the  cases  decided  upon  the  repealed  statutes  (/)  it 
is  conceived  that  such  a  breaking  and  entering  as  would,  if  committed 
in  the  night,  constitute  a  burglary,  will  be  necessary,  in  order  to 
bring  a  case  within  the  7  &  8  Geo.  4,  c.  29,  s.  12.  And  by  the 
express  words  of  the  statute,  the  breaking  and  entering  must  be  at- 
tended with  some  larceny,  so  that  although  a  house  be  broken  and 
entered  in  the  day-time  with  a  felonious  intent,  it  will  not  be  an 
offence  within  the  statute  if  nothing  be  taken. 

But  it  is  not  necessary  that  the  chattel  should  be  taken  out  of  the 
house.  Before  the  7  &  8  Geo.  4,  c  29,  the  least  removal  of 
the  goods  from  the  place  where  the  thief  found  them,  though 
they  were  not  carried  out  of  the  house,  was  sufficient,  as  in  other 
larcenies,  (g)  and  the  same  has  been  held  since  that  statute.  Upon 
an  indictment  for  housebreaking,  it  appeared  that  the  prisoner, 
after  having  broken  into  the  house,  took  two  half  sovereigns  out  of  a 
bureau,  in  one  of  the  rooms,  but,  being  detected,  he  threw  them 
under  the  grate  in  that  room  ;  it  was  held,  that  if  they  were  taken 
with  a  felonious  intent,  this  was  a  sufficient  removal  of  them  to  con- 
stitute the  offence,  (A) 

A  person  present  at  the  breaking  and  entering,  but  not  at  the 
stealing,  is  guilty  of  the  whole  offence.  Upon  an  indictment 
against  Jordan,  bullivan,  and  May,  for  housebreaking,  it  appeared 
that  Jordan  and  Sullivan  accompanied  May,  who  was  to  secrete 
himself  in  the  house,  so  that  during  the  night  he  might  commit  the 
robbery  ;  and  that  the  door  being  latched,  they  assisted  him  in 
gaining  admission,  by  opening  an  umbrella  to  screen  him  from 
observation  while  he  entered ;  but  they  went  away  soon  after  be 
got  in,  and  were  not  seen  near  the  place  again  until  after  the  robbery 
nad  been  committed  ;  it  was  held  that  as  Jordan  and  Sullivan  were 
present  at  the  commencement  of  the  transaction,  they  must  be 
considered  as  guilty  of  the  whole.  There  had  been  a  case  of 
burglary  where  the  breaking  was  one  night,  and  the  entry  the  next, 
and  the  judges  had  decided  that  a  party,  who  was  present  at  the 


(&)  «.  e.  house-breaking,  and  stealing  in 
a  dwelling-house. 

(c)  1  Vict  c.  90,  s.  1. 

(d)  By  the  7  &  8  Geo.  4,  c.  29,  s.  61 ,  ante, 
p.  845.     See  note  (J),  ibid. 

(e)  Ante,  p.  39,  et  *eq. 

(  f)  1  Hale,  522, 523, 526.  548.  2  Hale, 


352,  353.  1  Hawk.  P.  C.  c  34,  ss.  2, 3. 
2  Hawk.  P.  C.  c.  33,  s.  88, 92.  Fost.  108. 
2.  East,  P.  C.  c  16,  s.  68.  p.  631,  s.  72. 
p.  636,  s.  75,  p.  638. 

(g)  2  East,  P.  C.  c.  16,  s.  75.  p.  639. 

(A)  Rex  v.  Amier,  6  C.  A  P.  344,  Park, 

•I.    A.  af  • 


chap,  in.]  Of  House- Breaking. 

breaking,  and  not  present  at  the  entering,  was  guilty  of  the  whole, 
and  that  this  was  a  much  stronger  case  than  that  (») 

An  indictment  for  house-breaking  is  good,  if  it  alleges  that  the 
prisoner  broke  and  entered  the  dwelling-house,  and  the  goods  of 
A.  B.  "in  the  said  dwelling-house  then  and  there  being  found, 
then  and  there  (omitting  *  in  the  said  dwelling-house,')  feloniously 
&dsteaL"(j)  9 

It  seems,  also,  that  questions  which  may  arise  upon  this  statute,  Dwelling 
as  to  what  shall  be  deemed  a  dwelling-house,  must  be  governed  by  bouse, 
the  same  rules  as  apply  to  similar  questions  in  cases  of  burglary, 
keeping  in  mind  the  enactment  before  mentioned  as  to  buildings 
witnin  the  curtilage.  A  chamber  in  one  of  the  inns  of  Court  was 
held  to  be  a  dwelling-house  within  the  repealed  statute,  39  EH2., 
c.  15.  (A) 

Upon  an  indictment  for  burglary  and  stealing,  if  it  be  proved  that 
the  prisoner  broke  and  entered,  but  not  in  the  night  time,  he  may  be 
convicted  of  house-breaking  if  any  goods  are  stolen.  (Z)  So  on  an 
indictment  for  house-breaking,  if  it  be  not  proved  that  the  prisoner 
broke  into  the  house,  he  may  be  convicted  of  stealing  therein  to  the 
amount  of  5i,  if  in  fact  he  stole  goods  in  the  dwelling-house  to  that 
amount ;  and  if  the  value  of  the  wings  stolen  were  under  5L>  he  may 
be  convicted  of  simple  larceny. 
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(0  Rex  0.  Jordan,  7  C.  &  P.  432, 
Gaselee,  J.,  and  Gnrney,  B.  See  this 
ease,  ante,  p.  822. 

(j)  Reg.  0.  Andrews,  Worcester  Sam. 
Am.  1841.  MS.  C.  S.  G.  Coleridge,  J.f 
orenralmff  Reg.  v.  Smith, 2 11  &  Rob.  lift, 
which  Coleridge  J.,  add  Patteson,  J.,  was 


himself  since  satisfied  had  been  wrongly  de- 
cided. 

(*)  Rex  0.  Evans  &  Fynche,  Cro.  Car. 
473. 

(0  Rex  0.  Compton,  3  C.  &  P.  418, 
Gaselee,  J. 
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CHAPTER  THE  FOURTH. 


1  Vict  c  86, 

8.  1. 

Stealing  in  a 
dwelling-house 
xitb  menace 
or  threat. 


Meaning 
of  the  word 
••  property." 


OF    STEALING  IN  A  DWELLING-HOUSE,   ANY   PERSON    THEREIN  BEING 

PUT  IN  FEAR. 

This  was  a  capital  offence  by  the  3  Wm.  &  Mary,  c  9,  s.  1,  (a)  and 
the  7  &  8  Geo.  4,  c.  29,  s.  12,  but  the  1  Vict  c  86,  s.  1,  repeals  so 
much  of  the  7  &  8  Geo.  4,  c.  29,  and  the  9  Geo.  4,  c  55,  (relating  to 
Ireland)  "  as  relates  to  any  person  who  shall  steal  any  chattel,  money, 
or  valuable  security  to  any  value  whatever  in  any  dwelling-house, 
any  person  therein  being  put  in  fear,"  and  by  sec  5  enacts,  "  that 
whosoever  shall  steal  any  property  in  any  dwelling-house,  and  shall 
by  any  menace  or  threat  (6)  put  any  one  being  therein  in  bodily  fear, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable 
to  be  transported  beyond  the  seas  for  any  term  not  exceeding  fifteen 
years,  nor  less  than  ten  year*,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years."  (c) 

Sec.  9  enacts,  "  that  the  word  '  property '  shall,  throughout  this 
act,  be  deemed  to  denote  every  thing  included  under  the  words  chat- 
tel, money,  or  valuable  security,"  used  in  the  7  &  8  Geo.  4,  c.  29,  (rf) 
and  9  Geo.  4,  c.  55.  (Irish  act) 

The  7  &  8  Geo.  4,  c.  29,  s.  13,  prevents  any  building,  although 
within  the  same  curtilage,  from  being  deemed  part  of  the  dwelling- 
house,  unless  there  be  a  communication  between  such  building  and 
dwelling-house,  either  immediate  or  by  means  of  a  covered  and 
inclosed  passage  leading  from  the  one  to  the  other.  And  the  obser- 
vations in  the  preceding  chapter,  upon  questions  which  may  arise  as 
to  what  shall  be  deemed  a  dwelling-house,  will  apply  to  the  offence 
now  under  consideration.  It  is  clear  that  no  breaking  of  the  house 
is  necessary  to  constitute  this  offence ;  and  it  should  seem  that  pro- 
perty might  be  considered  as  stolen  in  the  dwelling-house  within 
the  meaning  of  the  statute,  if  a  delivery  of  it  out  of  the  house  should 
be  obtained  by  threats,  or  an  assault  upon  the  house  by  which  some 


(a)  Repealed  by  the  7  &  8  Geo.  4,  c.  27. 

(6)  The  words  in  the  7  &  8  Geo.  4, 
c  29,  t.  12,  were,  "  any  person  therein 
being  put  in  fear,"  which  might  be  without 
any  menace  or  threat.    C.  S.  G. 

(c)  See  ss.  6  &  7,  ante,  p.  841,  as  to  prin- 
cipals in  the  second  degree,  hard  labour 
and  solitary  confinement, 
i     (rf)  By  sec.  5  of  which  any  tally,  order.i 
or  other  security  whatsoever,  entitling  or  evi-1 
dencing  the  title  of  any  person  or""* 

corporate,  to  any  share  or  interest  ii 

public  stock  or  fund,  whether  of  this  kmg- 


or  to 
any  t 


dom,  or  of  Great  Britain  or  of  Ireland,  or  of 
any  foreign  state,  or  in  any  fund  of  any 
body  corporate,  company,  or  society. 
any  deposit  in  any  savings  bank,  yr 
debenture,  deed,  bond,  biU,~noteJ  wl.-_» 
order,  or  other  security  whatsoever  for 
money,  or  for  payment  of  money,  whe- 
ther of  this  kingdom  or  of  any  foreign 
state,  or  any  warrant  or  order  for  the 
delivery  or  transfer  of  any  poods  or  valuable 

are   respectively    included    in  the 

"  valuable  security. " 
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person  therein  should  be  put  in  fear,  (e)  But  questions  of  difficulty 
may  perhaps  arise  as  to  the  degree  of  fear  which  must  be  excited  by 
the  thief. 

The  repealed  statute  3  Wm.  &  Mary,  c.  9,  enacted  that  every  The  putting  in 

Crson  who  should  feloniously  take  away  any  goods  or  chattel  fcar' 
ing  in  any  dwelling-house,  the  owner  or  any  other  person  being 
therein  and  put  in  fear,  should  not  have  the  benefit  of  clergy.  It 
does  not  appear  to  have  been  expressly  decided  upon  that  statute 
whether  or  not  it  was  necessary  to  prove  the  actual  sensation  of 
fear  felt  by  some  person  in  the  house,  or  whether  fear  was  to  be 
implied,  if  some  person  in  the  house  were  conscious  of  the  fact  at 
the  time  of  the  robbery.  But  it  was  suggested  as  the  better 
opinion,  and  was  said  to  have  been  the  practice,  that  proof  should  be 
given  of  an  actual  fear  excited  by  the  fact  when  committed  out  of 
the  presence  of  the  party,  so  as  not  to  amount  to  a  robbery  at  com- 
mon law.  (f)  And  it  was  observed  that  where  the  fact  was  com- 
mitted in  the  presence  of  the  party,  possibly  it  would  depend  upon 
the  particular  circumstances  of  the  transaction,  whether  fear  would 
or  would  not  be  implied ;  but  that  clearly  if  it  should  appear  that 
the  party  in  whose  presence  the  property  was  taken  was  not  con- 
scious of  the  fact  at  the  time,  the  case  was  not  within  that  statute,  (g)  Time,  place. 
The  time,  place,  and  circumstances  ought  to  be  considered  by  the  »nd  circuni" 
jury  in  order  to  determine  whether  they  were  such  as  would  put  a  ^"ridei-ed. 
person  of  reasonably  sound  mind  in  fear.  Upon  an  indictment  upon 
the  7  &  8  Geo.  4,  c.  29,  for  stealing  in  a  dwelling-house,  a  person 
therein  being  put  in  fear,  it  appeared  that  the  prosecutor's  wife,  about 
eleven  at  night,  was  going  to  bed,  when  she  saw  the  prisoner  under  the 
bed,  in  whicn  her  husband  was  asleep,  and  she  immediately  screamed 
out  in  alarm,  on  which  the  prisoner,  without  offering  her  any  sort  of 
violence,  or  saying  anything,  passed  out  of  the  room;  Tindal, 
C.  J.,  told  the  jury  that  it  was  not  necessary  there  should  be  any  vio- 
lence used ;  but  if,  from  the  circumstances,  taking  into  consideration 
the  time  of  night,  and  the  place  where  the  prisoner  was  found,  a 
person  in  a  dwelling-house  was  put  in  fear  (those  circumstances  ope- 
rating on  a  reasonably  sound  mind)  it  was  a  putting  in  fear  within 
the  statute,  (A) 

It  was  decided  upon  the  3  Wm.  &  Mary,  c.  9,  (now  repealed)  that  the  Indictment 
indictment  must  expressly  allege  that  some  person  in  the  house  was  2°?^^^- 
put  in  fear  by  the  prisoner.    The  form  was  ("after  stating  a  stealing  of  w„  put  in  fear 
goods  in  the  dwelling-house  of  one  J.  G.,) "  ne  the  said  J.  G.,  and  one  by  the  prisoner* 
M.  E.,  and  one  M.  G.,  the  wife  of  the  said  J.  G.,  then  being  in  the 
said  dwelling-house,  and  being  put  in  fear  therein ;"  and,  on  the  first 
consideration  of  the  case,  most  of  the  judges,  to  whom  it  was  re- 
ferred, inclined  to  think  that  the  indictment  was  good,  in  pursuing 
the  words  of  the  statute ;  but  they  ultimately  agreed  that  the  pri- 
soners were  entitled  to  their  clergy  for  the  defect  in  the  indictment, 
in  not  stating  that  the  persons  in  the  house  were  put  in  fear  by  the 
prisoners,  (#) 

(e)  See  Burglary,  ante,  p.  792,  and  2  within"  the  new  act,  no  menace  or  threat 

East,  P.  C.  c.  16,  s.  55,  p.  623.  having  been  used.  See  note  (ft),  ante,  p.  850. 

(  f)  2  East,  P.  C.  c.  16,  s.  71,  p.  635.  C.  S.  G. 
Rex  v.  Etherington  and  Brook,  id.  ibid.  (i)  Rex  p.   Etherington  and  Brook,  2 

(?)  Id.  ibid.  Leach,  671.    2  East,  P.  C.  e.  16,  a.  71, 

(k)  Little'a  case,   1    Lewin,  201.     It  p.  635,  in  which  last  authority  it  is  said, 

should  seem  that  this  esse  wonld  not  come  that  the  Judges  came  to  their  conclusion, 

I  I  I  2 
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But  in  this  case  the  judges  held,  that  the  prisoners  were  properly 
convicted  of  the  larceny,  and  they  accordingly  received  sentence  of 
transportation,  (j) 

So  where  a  prisoner  was  indicted  for  house-breaking  and  stealing 
in  the  house  goods  of  more  than  five  shillings  value,  and  the  indict- 
ment did  not  state  whether  any  person  was  m  the  house,  the  judges 
were  unanimously  of  opinion  that  although  clergy  was  taken  away 
equally,  whether  any  person  was  in  the  dwelling-house  or  not,  the 
property  stolen  being  above  five  shillings  in  value,  (either  under  the 
39  Eliz.,  c.  15,  or  the  3  Wm.  &  Mary,  c.  9,  s.  1)  yet  the  indictment 
ought  to  shew  upon  which  charge  the  case  was  founded,  otherwise 
the  prisoner  could  not  have  the  means  of  knowing  as  he  ought, 
which  charge  he  was  to  meet,  and  that  the  prisoner  was  therefore 
entitled  to  his  clergy,  (k) 
Principals  in  The  enactments  respecting  principals  in  the  second  degree  and 
degreTand  ac-  a***8^™8  mentioned  in  the  chapter  on  burglary  (/)  apply  also  to 
the  present  offence* 

By  sec.  10  of  the  1  Vict,  c.  86,  offences  committed  within  the 
jurisdiction  of  the  admiralty  may  be  dealt  with  in  the  same  manner 
as  any  other  felony  committed  within  that  jurisdiction,  (m) 


cessones. 


upon  being  referred  to  some  precedents  of 
indictments  for  burglary,  in  wbich,  to  oust 
the  offenders  of  their  clergy  in  case  of  their 
standing  mute  or  challenging  more  than 
twenty,  they  were  charged  with  putting 
persons  in  fear  who  were  in  the  nouses* 
(within  1  Edw.  6,  c.  12)  and  also  to  some 


other  books  and  precedents. 

(j)  2  Leach,  673. 

(*)  Rex  v.  Marshall,  East.  Term,  1827. 
R.  &  M  C.  C.  R.,  158. 

(/)  Ante,  p.  841. 

(at)  The  act  does  not  extend  to  Scot- 
land, s.  11. 
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CHAPTER  THE  FIFTH. 


OF  STEALING  IN  A  DWELLING-HOUSE  TO  THE  VALUE  OF  52.   OB 

MORE. 

The  7  &  8  Geo.  4,  c.  29,  s.  12,  enacts,  "  that  if  any  person  shall  7*3  Geo.  4, 
steal  in  any  dwelling-house  any  chattel,  money,  or  valuable  security  c-  2©.  »•  12« 
to  the  value  in  the  whole   of  five  pounds  or  more,  every  suca 
offender  being  convicted  thereof  shall  suffer  death  as  a  felon. 

The  2  &  3  Wm.  4,  c.  62,  recited  the  preceding  provision,  and 
the  9.  Geo.  4,  c.  55,  s.  12,  (relating  to  Ireland)  (a)  ana  repealed  "so 
much  of  the  said  acts  as  inflicts  the  punishment  of  death  upon  per- 
sons convicted  of  any  of  the  felonies  herein-before  specified,"  and 
enacted,  that  after  the  11th  July,  1832,  "every  person  convicted  of 
any  of  the  felonies  herein-before  specified,  or  of  counselling,  aiding 
or  abetting  the  commission  thereof,  shall  be  transported  beyond 
the  seas  for*  life."  And  the  4  Wm.  4,  a  44,  s.  3,  enacted  that  all 
persons  punishable  by  transportation  for  life  under  the  2  &  3  Wm.  4, 
c  62,  should  be  liable  previously  to  their  being  transported  to  be 
imprisoned,  with  or  without  ham  labour,  in  the  common  gaol  or 
house  of  correction ;  or  to  be  confined  in  the  Penitentiary  for  any 
term  not  exceeding  four  years  nor  less  than  one  year. 

The  1  Vict,  c.  90,  s.  1,  recites  these  provisions  of  the  2  &  3  Wm.  4,  l  Vict.  c.  90. 
c.  62,  and  4  Wm.  4,  c.  44,  and  repeals  "  so  much  of  the  said  recited 
acts  as  relates  to  the  punishment  of  persons  convicted  of  offences 
for  which  they  are  liable  under  the  2  &  3  Wm.  4,  c.  62,  to  be 
transported  for  life,"  and  enacts,  that  "  from  and  after  the  com- 
mencement of  this  act,  (Oct.  1,  1837,)  every  person  convicted  of 
any  of  such  offences,  shall  be  liable  to  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fifteen  years,  nor  less  than  ten  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years."    And 
by  s.  3, "  in  awarding  the  punishment  of  imprisonment  for  any  offence 
punishable  under  this  act,  it  shall  be  lawful  tor  the  Court  to  direct  such 
imprisonment  to  be  with  or  without  hard  labour,  in  the  common  gaol 
or  house  of  correction,  and  also  to  direct  that  the  offender  shall  be  kept 
in  solitary  confinement  for  any  portion  or  portions  of  such  imprison- 
ment, or  of  such  imprisonment  with  hard  labour,  not  exceeding 
one  month  at  any  one  time,  and  not  exceeding  three  months  in 
any  one  year,  as  to  the  Court  in  its  discretion  shallseem  meet" 

According  to  the  construction  put  upon  the  repealed  statute  12  Dwelling- 
Anne,  c  7,  (which  related  to  a  stealing  of  this  kind  to  the  value  of  House. 

(a)  The  prorision  in  this  act  is  rerbatim  the  same  as  in  the  7  &  8  Geo.  4,  c.  29,  s.  12. 
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forty  shillings)  the  dwelling-house  must  be  one  in  which  burglary 
might  be  committed,  (b)  But  with  respect  to  buildings  within  the 
curtilage,  the  7  &  8  Geo.  4,  c.  29,  s.  13,  enacts,  that  no  building, 
although  within  the  same  curtilage  with  the  dwelling-house  and 
occupied  therewith,  shall  be  deemed  to  be  part  of  such  dwelling- 
house,  for  the  purposes  of  burglary,  or  for  any  of  the  purposes 
aforesaid,  (bb)  unless  there  shall  be  a  communication  between  such 
building  and  dwelling-house,  either  immediate  or  by  means  of  a 
covered  or  inclosed  passage  leading  from  the  one  to  the  other,  (c) 

The  repealed  statute  of  12  Anne,  ousted  of  clergy  every  person 
who  should  feloniously  steal  any  money,  goods,  &c  of  the  value 
of  forty  shillings  or  more,  being  in  any  dwelling-house;  the  re- 
cent statute  enacts,  that  if  any  person  shall  steal  in  any  dwelling- 
house  any  chattel,  &c. ;  but  it  has  been  construed  upon  the 
same  principle,  and  considered  as  intended  to  give  greater  se- 
curity only  to  property  deposited  in  a  house,  so  as  to  be  under  the 
protection  of  the  house,  and  not  to  property  about  the  person  of 
the  party  from  whom  it  is  stolen.  It  may  be  useful,  however,  to 
notice  some  of  the  cases  decided  upon  the  repealed  statute.  It 
was  decided  upon  that  statute  that  its  provisions  aid  not  extend  to 
a  stealing  in  a  man's  own  house ;  on  the  ground  that  the  statute 
was  not  intended  to  protect  property,  which  might  happen  to  be  in 
a  house,  from  the  owner  of  the  house,  but  from  the  depredations 
of  others,  (d)  And,  upon  the  same  principle,  where  it  appeared 
that  the  prisoner  was  a  married  woman  and  had  stolen  the  pro- 
perty in  the  dwelling-house  of  her  husband,  it  was  holden  that  she 
could  not  be  convicted  of  the  capital  part  of  the  charge,  as  the 
house  of  the  husband  must  be  construed  to  be  her  house  also-; 
and  she  was  therefore  found  guilty  only  of  the  simple  larceny,  (e) 
But  a  lodger  who  invited  a  man  to  his  room,  and  there  stole  his 

foods  to  the  value  of  forty  shillings  when  not  about  his  person,  was 
olden  liable  to  be  found  guilty  of  stealing  in  the  dwelling-house 
under  that  statute ;  the  goods  of  a  lodger's  guest  being  under  the 
protection  of  the  dwelling-house.  The  prisoner  lodged  at  Wake- 
field's, and  having  invited  the  prosecutor  to  sleep  in  his  room,  stole 
the  prosecutor's  watch  whilst  it  was  hanging  at  the  bed's  head; 
and  ne  was  convicted  of  stealing  to  the  value  of  forty  shillings  in 
the  dwelling-house  of  Wakefield,  [neither  Wakefield  nor  any  of  his 
family  knew  of  the  prosecutor's  being  there ;  so  that  he  was  the 
guest  of  the  prisoner,  and  it  was  doubted  whether  the  prisoner  was 
not  to  be  considered  as  the  owner  of  the  house  with  respect  to  the 

Erosecutor ;  but]  upon  a  case  reserved  seven  Judges  against  three 
eld  the  conviction  right.  (/)  If  a  person  go  to  bed  leaving  a  watch 
on  the  table  in  the  room,  and  it  is  stolen  while  he  is  asleep,  this  is 
a  stealing  in  the  dwelling-house.     Upon  an  indictment  for  stealing 


(©)  2  East,  P.  C.  c.  16,  s.  61,  p.  644, 
Davies's  alias  Silk's  case,  ante,  p.  80S ;  and 
other  cases  cited  in  the  Chapter  on  Bur- 
glary, ante,  p.  797,  et  seq. 

(bb)  i  e.  house-breaking  and  stealing  in 
a  dwelling-house. 

(c)  See  o»fe,  p.  799,  et  *cq. 

(d)  Rex  v.  Thompson  and  Macdaniel, 
O.  B.  1 784.  1  Leach,  338.  2  East,  P.  C. 
c  16,  s.  81,  p.  644. 


(«)  Gould's  case,  O.  B.  1780.  1  Leach, 
217.  2  East,  P.  C.  c  16,  s.  81,  p.  644,  in 
which  last  book  it  is  said,  that  the  piisuoet 
was  the  mistress  of  a  brothel,  and  stole  the 
money  from  a  sailor  who  lodged  m  her 
husband's  house. 

(/)  Rex  v.  Taylor,  East.  T.  1830, 
MS.  Bayley,  J.,  and  Russ.  &  Ry.  418.  I 
have  inserted  the  statement  between  the 
brackets  from  Russ.  &  Ry.  C.  &  6. 
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in  the  dwelling-house  under  the  7  &  8  Geo.  4,  it  appeared  that  the 

Erosecutor  had  gone  with  the  prisoner,  who  was  a  prostitute,  to  a 
ouse,  where  they  were  shown  into  a  room,  for  which  he  paid;  he 
fastened  the  door  and  put  his  watch  in  his  hat,  which  he  placed 
upon  a  table,  and  then  went  to  bed  with  the  prisoner,  and  went  to 
sleep,  and  she,  while  he  was  asleep,  stole  the  watch ;  it  was  suggested 
that  this  was  not  a  case  within  the  statute,  as  the  property  was  not 
under  the  protection  of  the  house,  which  was  essential  to  support 
the  indictment,  but  under  the  protection  of  the  person  of  the  prose- 
cutor. Parke  B.,  and  Patteson  J.,  having  considered  the  point  and 
looked  into  the  cases,  said  that  the  preceding  case  was  an  authority 
in  support  of  the  indictment;  they  therefore  were  of  opinion  that 
under  the  circumstances,  and  the  prosecutor  having  been  asleep 
when  the  watch  was  taken  by  the  prisoner,  it  was  sufficiently 
under  the  protection  of  the  house  to  bring  it  within  the  statute,  (g) 
So  if  one,  on  gome  to  bed,  put  his  clothes  and  money  by  the  bed- 
side, these  are  under  the  protection  of  the  dwelling-house,  and  not 
of  the  person;  therefore  a  party  stealing  them  was  held  rightly 
convicted  on  an  indictment  for  stealing  in  a  dwelling-house ;  and 
the  question  whether  goods  are  under  the  protection  of  the  dwell- 
ing-house, or  in  the  personal  care  of  the  owner  is  a  question  for  the 
Court  and  not  for  the  jury.  (A)  But  if  a  person  put  money  under  his 
pillow,  and  it  is  stolen  while  he  is  asleep,  this  is  not  a  stealing  of 
money  in  the  dwelling-house  within  the  meaning  of  the  act. 
Thus,  where  money  was  stolen  from  under  the  pillow  of  a 
person  sleeping  in  a  dwelling-house,  it  was  held,  that  the  case 
was  not  within  the  repealed  statute,  (t)  So  where  a  guest,  when  in 
bed  at  an  inn,  placed  his  small-clothes  containing  his  money 
under  his  head  and  they  were  stolen,  and  the  indictment  was  on 
the  repealed  statute  of  the  12  Anne,  c.  9,  for  stealing  to  the  amount  of 
forty  shillings  in  the  dwelling-house,  it  was  held  that  the  property  hav- 
ing been  thus  taken  under  the  party's  personal  protection,  it  was  no 
longer  under  the  protection  of  the  house,  (k)  And  property  left  at  Property  deli- 
a  house  and  delivered  to  the  occupier  under  the  supposition  that  veredtothe 
it  was  for  one  of  the  persons  in  the  house,  was  considered  to  be  b^3by°mi»- 
entitled  to  the  protection  of  the  house,  and  the  stealing  of  it  to  take, 
the  value  of  forty  shillings  to  be  within  that  statute.  Two  boxes 
belonging  to  a  Mrs.  Douglas,  who  lodged  at  38,  in  Rupert  Street, 
were  delivered  at  No.  33  in  the  same  street,  where  tne  prisoner 
lodged,  by  a  porter  from  the  Green  Man  and  Still,  (but  whether 
by  accident  or  collusion  with  the  prisoner  was  not  proved,  as  the 
porter,  though  called  upon  his  recognizance,  did  not  appear,) 
and  the  occupier  of  the  house,  No.  33,  took  them  in  and  paid  the 
porterage,   supposing  them  to  be  for  the  prisoner,   whose    name 

(g)  Rex  v.   Hamilton,  8  C.  &  P.  49,  (•)  Anonymous,  2  Stark.   C.   P.  467, 

Parke,  B.,  and  Patteson,  J.    It  is  said  in  a  note  (a),  cor.  Cbambre,  J.,  Lancaster  Sam. 

note  to  this  case, "  it  would  appear  that  had  Ass.  1812.    Mr.  Starkie  adds,  "  but  Ward 

the  prosecutor  been  awake  instead  of  asleep,  was  convicted  and  reoeWed  sentence    of 

in  Taylor's  case,  the  property  was  sufficiently  death  in  a  similar  case,  cor.   Bayley,  J.,  , 

1  to  render  the  Lancaster  Sum.  Ass.  1814.     Note,  Ward 

was  a  guest  at  an  inn."    See  the  next  note. 
C.  S.  G. 

Taylor  that   the  prosecutor  was    asleep,  (A)  Rex  v.  Challenor,  Dick.  Q.  S.  245, 

though  probably  that  might  be  the  case.  5th  Edit.,  Park,  J.  A.  J.,  who  said  that 

C.  8.  G.  Ward's  case  (see  the  last  note),  held  to  the 

(h)  Rex  v.  Thomas,  Carr.  Supp.  295,  contrary,  might  hare  turned  on  some  pecu- 

3rd  Edit.  C.  R.  liar  circumstances. 
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she  did  not  know,  as  he  had  recently  taken  his  lodging  with  her. 
Shortly  afterwards  when  the  prisoner  came  she  told  him  of  the 
arrival  of  the  boxes,  and  of  the  porterage  she  hadpaid,  when  he 
said  it  was  all  right  and  he  would  pay  her  again.  The  boxes  were 
put  into  his  room,  and  he  went  out  two  or  three  times  in  the 
course  of  the  evening,  carrying  bundles  each  time,  and  when  he 
went  out  the  last  time  he  did  not  return  again.  The  boxes  were 
found  entirely  ransacked.  The  iury  found  the  prisoner  guilty,  but 
upon  a  doubt  whether  these  goods  were  sufficiently  under  the  pro- 
tection of  the  house  to  bring  the  case  within  the  statute,  the  point 
was  submitted  to  the  consideration  of  the  Judges,  who  held  that 
the  goods  were  under  the  protection  of  the  dwelling-house,  and 
that  the  capital  conviction  was  therefore  proper.  (I)  ^ 

In  a  case  upon  the  same  statute  where  the  indictment  was  for 
stealing  a  bank-note  of  the  value  of  25/.,  in  the  dwelling-house  of 
one  CT  M.  Adams,  it  appeared  that  the  prisoner  was  a  lodger  in 
Mrs.  Adams's  house,  and  that,  on  the  day  on  which  the  oflence 
was  committed,  she,  wanting  to  get  the  note  changed,  sent  her 
servant  with  it  to  his  apartments,  to  request  him  to  give  her 
change  for  it ;  when  the  prisoner  after  examining  his  purse,  and 
saying  that  he  had  not  gold  enough  about  him  for  the  purpose, 
but  that  he  would  go  to  his  bankers  and  get  it  changed,  left  the 
house  with  the  note  in  his  hand,  and  never  returned,  upon  these 
facts  a  question  arose,  whether  the  case  was  within  the  statute, 
which  was  considered  as  having  been  made  to  protect  such  pro- 
perty as  might  be  deposited  in  the  house,  and  not  property  which 
was  on  the  person  of  the  party :  and  the  point  having  been  saved 
for  the  opinion  of  the  Judges,  they  were  of  opinion  that  the  case 
was  not  within  that  statute,  (m)  And,  upon  the  same  principle, 
where  a  person,  in  possession  of  a  large  sum  of  money,  was  de- 
luded by  a  ring-dropper,  who  pretended  to  have  found  a  purse,  to 
$0  into  a  public  house  and  share  its  contents,  and  there  induced  to 
ay  his  money  on  the  table,  when  the  ring-dropper  immediately 
took  up  the  money,  and  carried  it  off,  it  was  deemed,  upon  refer- 
ence to  the  Judges,  that  the  case  was  not  within  that  statute.  A 
majority  of  them  were  of  opinion  that,  in  order  to  bring  a  case 
within  that  statute,  the  property  stolen  must  be  under  the  protec- 
tion of  the  house,  and  deposited  therein  for  safe  custody,  as  the 
furniture,  plate,  or  money  kept  in  the  house,  and  not  things  im- 
mediately under  the  eye,  or  personal  care  of  some  one  who 
happened  to  be  in  the  house,  (») 

Another  point  was  decided  upon  the  statute  of  Anne,  namely, 
that  it  was  necessary  the  stealing  should  be  to  the  amount  of 
forty  shillings  at  one  time  ;  it  being  a  rule  that  a  number  of  dis- 
tinct grand  larcenies  cannot  be  added  together,  so  as  to  consti- 


la 


(/)  Rex  v  Carroll,  East.  T.  1825, 
R.  &  M.  C  C.  89.  8ce  Rex  v.  Mucklow, 
R.  &  M.  C.  C.  R.  160,  port,  tit.  Larceny. 

(m)  Campbell's  case,  O.  B.  Jan.  179*2. 
2  Leach,  564.  2  East,  P.  G.  c.  16,  s.  82, 
p.d44,  645. 

(»)  Owen's  case  O.  B.  1792.  1  Hawk. 
P.  C.  c.  36  Of  Larceny  from  the  Dwel- 
ling house,  s.  6.     2  Leach,  572.    2  East, 


P.  G.  c.  16,  s  82,  p.  645.  And  the  1 
point  was  again  decided  in  Castledine's 
O.  B  Oct.  1792,  which  was  also  referred 
to  the  Judges  ;  and  again  in  Watson's 
case,  O.  B.  1794.  Sea  2  Leach,  574, 
note  (a).  2  Leach,  640.  2  East,  P.  C. 
o.  16,  s.  82,  645,  646,  and  s.  107,  p.  680, 
681. 
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tute  a  capital  offence.  Thus,  where  the  evidence  was  that  the 
prisoner  was  the  servant  of  the  prosecutor,  and  had,  at  different 
times,  purloined  his  master's  property  to  a  very  considerable 
amount,  but  it  did  not  appear  that  he  had  ever  taken  to  the 
amount  of  forty  shillings  at  any  one  particular  time ;  the  Court 
held  that  the  case  was  not  within  the  statute.  They  said,  that 
the  property  must  be  stolen  to  the  amount  of  forty  shillings  at 
one  and  the  same  time :  and  that  the  several  values  of  different 
portions  of  property,  stolen  at  different  times,  could  not  be  added 
together  for  the  purpose  of  making  the  offence  capital,  they  being 
in  fact  different  and  independent  acts  of  stealing,  (o)  But  where 
property  was  stolen  at  one  time  to  the  amount  of  forty  shillings, 
and  a  part  of  it  only,  not  amounting  to  forty  shillings,  was  found 
upon  the  prisoner,  and  produced  at  the  trial,  the  Court  left  it  to 
the  jury  to  say  whether  the  prisoner  had  not  stolen  the  rest  of  the 
things  which  the  prosecutor  lost,  as  well  as  those  which  had  been 
produced,  (p) 

If  a  prisoner  steal  a  number  of  different  articles,  amounting  to- 
gether to  the  value  of  five  pounds,  and  take  them  all  out  of  the 
house  at  one  and  the  same  time,  this  is  an  offence  within  the  7  &  8 
Geo.  4,  c.  29,  s.  12,  although  they  were  stolen  in  the  dwelling- 
house  at  different  times.  Upon  an  indictment  for  stealing  lace  in 
the  dwelling-house  to  more  tnan  the  value  of  5£,  it  appeared  that 
the  prisoner  sent  the  lace,  which  was  in  several  distinct  pieces,  in 
a  parcel  from  his  master's  shop,  and  no  one  piece  of  lace  was  worth 
51 ;  it  was  suggested  that  in  favorem  vita  the  Judge  would  take 
it  that  the  pieces  of  lace  might  have  been  stolen  at  different  times. 
Bolland,  B.,  "I  cannot  assume  that  to  have  been  so,  we  find  that 
the  lace  is  all  sent  in  one  parcel,  and  all  brought  out  of  the  prose- 
cutor's house  at  once ;  and  unless  you  give  some  evidence  to  shew 
that  it  was  stolen  at  different  times,  you  do  not  raise  your  point ; 
but  even  if  you  did,  I  should  think  it  would  be  of  no  avail,  for  on 
the  last  Winter  Circuit  it  appeared  that  a  person  at  Brighton  stole 
goods  in  the  same  way  that  you  wish  me  to  suppose  that  this  person 
did,  for  it  was  shewn  that  he  stole  the  articles,  one  or  two  at  a  time, 
and  under  the  value  of  5L,  but  that  he  carried  them  out  of  his 
master's  house  all  together,  the  articles  amounting  in  all  to  more 
than  5L  value,  and  Mr.  B.  Garrow,  after  much  consideration,  held 
that  as  the  articles  were  all  brought  out  of  the  house  together,  it 
was  a  capital  offence."  (q) 

As  in  cases  of  burglary,  so  in  indictments  for  this  offence,  the  The  indict- 
name  of  the  owner  of  the  house  should  be  correctly  stated  in  the  mcnt  "J08* 
indictment;  as  a  material  variance  in  this  respect  will  be  fatal  to  *£ the  owner6 
the  capital  part  of  the  charge.     Thus,  where  an  indictment  upon  of  the  house 
the  statute  of  Anne  stated  the  dwelling-house  to  belong  to  one  J.  correctly. 
Snoxall,  and  upon  the  evidence  it  appeared  that  it  was  not  his  house, 
it  was  holden  that  the  prisoner  could  not  be  convicted  upon  that 
statute ;  (r)  and  it  was  nolden  to  be  a  variance  fatal  to  the  capital 

(o)  Petrie's  case,  1  Leach,  294.  rect,  for  as  long  as  the  goods  were  in  the 

(p)  Hamilton's  case,  1  Leach,  348.  The  owner  s  house  they  were  in  his  possession, 

jury  found  the  prisoner  guilty  of  stealing  and  the  removal  from  the  house  was  a  new 

goods  in  the  dwelling-house  to  the  value  of  larceny  of  all.     See  Rex  v.  Dyer,  2  East, 

forty  shillings.  P.  C.  c.  16,  s.  154,  p.  767,  768,  and  Rex 

(a)  Rex  v.  Jones,  4  C.  &  P.  217,  Bol-  o.  Atwell,  ibid     C.  S.  G. 

land,  B.    This  decision  seems  clearly  cor-  (r)  White's  case,  1  Leach,  252,  ante,  p.  827. 
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part  of  an  indictment  upon  the  same  statute  where  the  house  was 
stated  to  belong  to  &  Limns,  and  it  appeared  on  the  evidence  that 
theproper  name  was  S.  London.  (*) 

Where  the  place  is  material  the  place  stated  as  venue  is  to  be  taken 
to  be  the  true  place ;  therefore,  in  an  indictment  for  stealing  in  a  dwell- 
ing-house, if  it  is  not  expressly  stated  where  the  dwelling-house  is 
situated,  it  shall  be  taken  to  be  situated  at  the  place  named  by  way 
of  venue.  The  prisoner  was  convicted  upon  an  indictment,  which 
stated  that  the  prisoner  at  Liverpool,  in  the  county  aforesaid,  one 
coat  of  the  value,  &c,  in  the  dwelling-house  of  W.  T.,  then  and 
there  being,  then  and  there  feloniously  did  steal,  &c,  but  a  doubt 
having  occurred  whether  the  situation  of  the  house  was  sufficiently 
described,  and  whether  the  indictment  ought  not  to  have  stated  "  in 
the  dwelling-house  of  W.  T.  there  situate?  the  point  was  submitted 
to  the  judges,  who  held  that  the  indictment  shewed  sufficiently  that 
the  house  was  situate  at  Liverpool,  and  that  the  conviction  was 
therefore  proper,  (t) 

In  ascertaining  the  value  of  the  articles  stolen  the  jury  may  use 
that  general  knowledge  which  any  man  can  bring  to  the  subject, 
but  if  it  depends  on  any  particular  knowledge  of  the  trade,  the  jury- 
man must  be  sworn.  On  an  indictment  for  stealing  a  watch  and 
seals  of  the  value  of  7£,  a  witness  having  sworn  that  the  property,  in 
his  opinion,  was  worth  that  sum,  the  jury  inquired  if  they  were  at 
liberty  to  put  a  value  on  the  properly  themselves ;  Parke,  B.,  u  If 
a  gentleman  is  in  the  trade  he  must  be  sworn  as  a  witness ;  that 
general  knowledge  which  any  man  can  bring  to  the  subject  may  be 
used  without ;  but  if  it  depends  upon  any  knowledge  of  the  trade, 
the  gentleman  must  be  sworn."  (u) 

In  this,  as  in  most  other  offences,  any  one  of  several  persons  may 
be  found  guilty  upon  an  indictment  charging  them  with  a  joint 
offence.     But  they  cannot  be  found  guilty  separately  of  separate 

C  of  the  charge,  and  if  they  be  so  found  guilty  separately,  a  par- 
must  be  obtained,  or  noUe  prosequi  entered,  as  to  the  one  who 
stands  second  upon  the  verdict,  before  judgment  can  be  given  against 
the  other.  Thus,  where  two  persons,  Hempstead  and  Hudson,  were 
indicted  upon  the  statute  of  Anne  for  stealing  in  the  dwelling-house 
to  the  value  of  6£  10*.,  and  the  jury  found  Hempstead  guilty  as  to 
part  of  the  articles  of  the  value  of  6£,  and  Hudson  guilty  as  to  the 
residue ;  the  judges,  upon  a  case  reserved,  held  that  judgment  could 
not  be  given  against  both,  but  that  upon  a  pardon  or  nolle  prosequi, 
as  to  Hudson,  it  might  be  given  against  Hempstead,  (t?) 

Where  a  prisoner  was  indicted  for  robbery  m  a  house,  or  buiglaiy 
and  stealing  of  goods,  and  the  evidence  proved  a  larceny  committed 
in  the  dwelling-house  to  the  amount  of  forty  shillings,  it  was  held 
that  he  might  be  acquitted  of  the  robbery  and  burglary,  and  found 
guilty  upon  the  statute  of  Anne,  although  there  was  no  special  count 
upon  the  statute  in  the  indictment  (to) 


(«)  Woodward's  case,  1  Leach,  253, 
note  (a),  and  see  other  cases,  ante,  p.  827. 

(t)  Rex  v.  Napper,  M.  T.  1834,  R.  & 
M.  C.  C.  R.  44.  See  Rex  v.  Richards, 
1  M.  &  Rob.  177,  ante,  p.  827. 

(m)  Rex  v.  Rosser,  7  C.  &  P.  646, 


Parke,  B ,  and  Vaughan,  J. 

(t>)  Rex  v.  Hempstead,  M.  T.   1817. 
MS.  Baylej,  J.,  and  Ross.  &  Ry.  344. 

(w)  1  B(awk.  P.  C.  c.  36.     Of 
Jrom  the  Dwt&ng-kome,  s.  3. 
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So,  upon  an  indictment  for  burglary  and  stealing  to  more  than  the 
amount  of  5L9  the  prisoner  may  be  acquitted  of  the  burglary,  and 
found  guilty  of  stealing  in  the  dwelling-house  to  the  amount  oi5L  (x) 

Principals  in  the  second  degree,  and  accessories  before  the  fact.  Principals  in 
are  punishable  with  death,  as  the  principals  in  the  first  degree ;  *he  wcond 
and  accessories  after  the  fact  (except  receivers  of  stolen  property)  Jj£2£rie*. 
are  liable  to  imprisonment  for  two  years,  (y)     The   proceedings 
for  the  trial  of  accessories  are  regulated  by  the  7  Geo.  4,  c.  64, 
ss.  9,  10,  11.  (z) 


(*)  Rex  o.  ComptoD,  3  C.  &  P.  418, 
Gaselee,  J. 

(y)  7  St  8  Geo.  4,  c  29,  s.  61.  See  the 
section,  ante,  p.  845,  which  if  not  ex* 
pressly,  seems  to  be  impliedly,  repealed 
by  the  2  &  3  Wm.  4,  c  62,  «s  to  prin- 
cipals in  the  second  degree,  and  accessories 
before  the  fact,  who  are  now  punishable  in 
the  same  way  as  principals  in  the  first 


degree,  see  ante,  p.  853.  A  doubt  may  be 
entertained  whether  accessories  after  the 
fact  are  punishable  under  sec.  61  of  the 
7  &  8  Geo.  4,  c.  29,  as  that  only  applies  to 
offences  punishable  under  that  act,  which 
stealing  in  a  dwelling-house  to  the  amount 
of  6L  no  longer  is.  See  my  note,  ante, 
p.  845. 

(z)  Ante, p.  39,  *t  teq. 
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CHAPTER  THE  SIXTH 


OF    BREAKING,   &C.,   ANP  STEALING  IN   A  BUILDING  WITHIN    THE 

CURTILAGE. 

The  7  &  8  Geo.  4,  c  29,  after  providing  (by  8. 13)  that  no  build- 
ing, although  within  the  same  curtilage  with  the  dwelling-house,  and 
occupied  therewith,  shall  be  deemed  to  be  part  of  such  dwelling- 
house  for  the  purpose  of  burglary,  or  for  any  of  the  purposes  before- 
mentioned  in  the  act,  unless  there  shall  be  a  communication  between 
such  building  and  dwelling-house,  either  immediate,  or  by  means  of 
a  covered  and  enclosed  passage  leading  from  the  one  to  the  other : 
7  &  8  Geo.  4,    by  sec.  14  enacts,  "  that  if  any  person  shall  break  and  enter  any 
c  29,  s.  14.       building,  and  steal  therein  any  chattel,  money,  or  valuable  security,  (a) 
such  building  being  within  the  curtilage  of  a  dwelling-house,  and 
occupied  therewith,  but  not  being  part  thereof,  according  to  the  pro- 
vision hereinbefore  mentioned,  every  such  offender  being  convicted 
thereof,  either  upon  an  indictment  tor  the  same  offence,  or  upon  an 
indictment  for  burglary,  house-breaking,  or  stealing  to  the  value  of 
five  pounds  in  a  dwelling-house,  containing  a  separate  count  for 
such  offence,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years,  and,  if  a  male,  to  De  once,  twice,  or  thrice,  publicly  or  pri- 
vately whipped,  (if  the  Court  shall  so  think  fit)  in  addition  to  such 
imprisonment" 

The  1  Vict  c.  90,  s.  2,  recites  the  preceding  section,  and  repeals 
so  much  of  it  as  relates  to  the  punishment  of  persons  convicted  of 
any  of  the  offences  therein  specified,  and  enacts,  that  "  every  person 
convicted  after  the  commencement  of  this  act  (1  October,  1837)  of 
any  of  such  offences  respectively,  shall  be  liable  to  be  transported  be- 
yond the  seas  for  any  term  not  exceeding  fifteen  years,  nor  less  than 
ten  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years ;"  and  by  sec.  3,  "  it  shall  be  lawful  for  the  Court  to  direct 
such  imprisonment  to  be  with  or  without  hard  labour  in  the  common 
gaol  or  house  of  correction,  and  also*  to  direct  that  the  offender  shall 
t  be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such 
imprisonment,  or  of  such  imprisonment  with  hard  labour,  not  ex- 
ceeding one  month  at  any  one  time,  and  not  exceeding  three  months 
in  any  one  year,  as  to  the  Court  in  its  discretion  shall  seem  meet" 
By  sec  61,  of  the  7  &  8  Geo.  4,  c.  29,  (b)  principals  in  the  second 

(a)  See  ante,  p.  850,  note  (</).  only  applies  to  felonies  punishable  under 

(6)  This  section  does  not  appear  to  be      the  7  &  8  Geo.  4,  c.  29,  it  seems  doubtful 

repealed  by  the  1  Viot  c  90 ;  but  as  it      whether  principals  in  the  second  degree 
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degree,  and  accessories  before  the  fact  are  punishable  in  the  same 
manner  as  principals  in  the  first  degree,  and  accessories  after  the 
fact,  (except  receivers)  are  liable  to  imprisonment  for  any  term  not 
exceeding  two  years,  (c) 

This  enactment,  specifying  as  it  does  in  express  terms  a  building 
within  the  curtilage  of  a  dwelling-house,  appears  not  to  apply  to 
many  of  those  buildings  and  outhouses,  whicn,  although  not  within 
any  common  inclosure  or  curtilage,  were  deemed  by  the  old  law  of 
burglary,  parcel  of  the  dwelling-house,  from  their  adjoining  to  such 
dwelling-house,  and  being  in  the  same  occupation.  The  inquiry 
under  this  provision  of  the  statute  will  be  simply  whether  the  build- 
ing in  question  is  within  the  curtilage  or  homestall;  but  it  may  be 
useful  to  refer  to  some  of  the  points  formerly  decided  in  cases  of 
burglary,  in  which  it  became  material  to  consider  whether  particular 
buildings  were  parcel  of  a  dwelling-house,  and  the  circumstance  of 
their  being  situated  within  a  common  inclosure  appears  to  have  been 
treated  as  a  material  ingredient  It  should  be  observed,  however, 
that  in  several  of  these  cases  the  particular  buildings  might  possibly 
have  been  held  to  be  parcel  of  the  dwelling-house  independently  of 
that  circumstance. 

In  a  case  where  the  prisoner  had  broken  into  a  goose-house  which  Cues  in  which 
opened  into  the  prosecutor's  yard,  into  which  yard  the  prosecutor's  particular 
house  also  opened,  and  the  yard  was  surrounded  partly  by  other  ^jf  !£ffLwere 
buildings  of  the  homestead,  and  partly  by  a  wall,  some  of  which  <£\  0f  a  dwell-" 
buildings  had  doors  opening  backwards,  as  well  as  doors  opening  into  ing-bouse. 
the  vara,  and  there  was  a  gate  in  one  part  of  the  wall  opening  upon 
a  road,  the  judges  held  that  the  goose-house  was  parcel  of  the 
dwelling-house,  (d) 

In  another  case,  the  prosecutor's  house  was  at  the  corner  of  a 
street,  and  adjoining  thereto  was  a  workshop,  beyond  which  a  stable 
and  coach-house  adjoined ;  all  were  used  with  the  house,  and  had 
doors  opening  into  a  yard  belonging  to  the  house,  which  yard  was 
surrounded  by  adjoining  buildings,  &c.,  so  as  to  be  altogether  an 
enclosed  yard ;  the  workshop  had  no  internal  communication  with 
the  house,  and  it  had  a  door  opening  into  the  street,  and  its  roof 
was  higher  than  that  of  the  dwelling-house ;  the  street-door  of  the 
workshop  was  broken  open  in  the  night ;  and,  upon  an  indictment 
for  burglary,  the  question  arose,  whether  the  workshop  was  parcel  of 
the  dwelling-house ;  and,  upon  a  case  reserved,  the  judges  were  una- 
nimous that  it  was.  (e)  And  it  was  holden,  that  an  outhouse  in  the 
yard  of  a  dwelling-house  was  parcel  of  the  dwelling-house,  the  yard 
being  inclosed,  although  the  occupier  had  another  dwelling-house 
opening  into  the  yard,  and  had  let  such  other  dwelling-house  with 
certain  easements  in  the  yard,  the  two  houses  having  been  originally 
in  one.  The  prosecutor  had  in  one  range  of  buildings  a  house  which 
he  occupied,  a  housle  which  he  let,  and  a  warehouse,  all  of  which 
opened  into  a  yard  which  was  surrounded  by  a  wall,  gates,  and 
buildings ;  the  tenant  of  the  second  house  had  certain  easements  in 

and  accessories  are  punishable  under  it.    If  ante,  p.  39,  et  tea. 
not,  they  would  seem  to  be  punishable  as  (d)  Rex  v.  Clayburn  and  another,  East. 

for  a  felony,  for  which  no  express  provision  T.  1818.     Rum.  &  Ry.  360. 
is  made.    See  my  note,  arte,  p.  116.  G.S.  Q.  («)  Rex  v.  Chalking  and  another,  East 

(c)  See  this  section,  ante,  p.  845.     The  T.  1817.  MS.    Bayley,  J.,  and  Russ.  & 

proceedings  for  the  trial  of  accessories  are  Ry.  334  :  and  see  Rex  v.  Lithgo,  Russ.  &; 

regulated  by  7  Geo.  4,  c.  64,  ss.  9,  10,  11,  Ry.  357. 
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Centre  build- 
ing used  for 
purposes  of 
trade,  but 
having  no  com- 
munication 
with  the 
dwelling- 
houses  which 
formed  the 
wings. 


the  yard*  and  his  house  was  between  the  prosecutor's  house  and  the 
warehouse,  and  the  two  houses  had  formerly  been  in  one.  The  pri- 
soner was  convicted  of  burglary  in  breaking  into  the  warehouse, 
and  a  case  was  reserved  upon  the  question,  whether  such  ware* 
house  could  be  deemed  part  of  the  prosecutor's  house ;  and  the 
judges  (nine  of  them  being  present)  were  of  opinion  that  the 
warehouse  was  part  of  the  prosecutor's  house ;  it  was  so  before 
the  house  was  divided,  and  it  remained  so  notwithstanding  the 
division ;  and  they  held  the  conviction  right  (/) 

It  should  seem  that  a  building  which  was  not  any  parcel  of  a 
dwelling-house,  by  the  old  law  of  burglary,  cannot  be  considered 
as  a  building  witnin  the  curtilage  under  the  recent  statute.  It 
will  be  material  therefore  to  attend  to  the  connection  of  the 
curtilage  with  some  dwelling-house  in  which  burglary  might  have 
been  committed  And  we  have  seen  that,  by  the  express  provi- 
sion of  the  statute,  the  building,  within  the  curtilage  must  be 
occupied  with  the  dwelling-house,  (a) 

It  was  holden  that  burglary  could  not  be  committed  by  breaking 
into  a  centre  building  used  for  the  purposes  of  trade,  but  having  no 
internal  communication  with  the  dwelling-houses  which  formed 
the  wings.  The  building  was  stated,  in  the  first  count  of  the  in- 
dictment, as  the  dwelling-house  of  M.  R.  Boulton ;  in  the  second, 
as  the  dwelling-house  of  J.  Bush ;  and  in  the  third,  as  the  dwelling- 
house  of  W.  Nelson.  The  place  broken  into  was  a  centre  building, 
having  two  wings ;  in  such  centre  building  an  extensive  business 
was  carried  on,  relating  to  different  manufactories  in  which  one 
Matthew  Boulton  was  concerned  with  M.  R.  Boulton,  W.  Nelson, 
and  several  other  persons ;  and  also  relating  to  two  other  manu- 
factories in  which  Matthew  Boulton  was  concerned  on  his  own 
account :  in  part  of  one  of  the  wingB  was  the  dwelling-house  of 
M.  R.  Boulton,  and  in  the  other  part  of  the  same  wing,  the  dwell- 
ing-house of  J.  Bush,  meptionea  in  the  second  count  of  the  in- 
dictment, who  was  a  workman  of  Matthew  Boulton's;  but  neither 
of  such  dwelling-houses  had  any  internal  communication  with  the 
centre  building,  except  only,  in  the  one  occupied  by  J.  Bush,  a 
window,  which  looked  into  a  passage  that  ran  the  whole  length  of 
the  centre  building;  and  in  the  other  wing  was  the  dwelling-house 
of  W.  Nelson,  which  also  had  no  internal  communication  with  the 
centre  building.  In  the  front  of  this  building  there  was  a  terrace  or 
front  yard,  fenced  round  in  different  ways,  and  at  the  end  of  the 
pile  of  building,  by  a  wall,  with  gates  for  horses  and  carriages, 
and  a  door  for  foot  passengers:  the  prisoners  entered  by  a  door 
in  the  front  yard,  through  which  they  went  along  the  front  of  the 
building,  and  round  it  into  another  yard  behind  it,  called  the 
middle  yard;  from  thence,  through  a  door  which  had  been  left 
open,  up  a  staircase  in  the  centre  building,  where  they  broke  open 
some  of  the  rooms ;  having  so  entered  the  premises  by  the  assist- 
ance of  a  servant  of  Matthew  Boulton's,  who  acted  as  an  accomplice 
for  the  purpose  of  effecting  the  apprehension  of  the  prisoners. 
Upon  a  case  reserved,  the  Judges  agreed  that  the  prisoners  were  not 
guilty  of  burglary ;  and  the  grounds  upon  which  they  so  decided  are 


(/)  Rex  v.  Walters  and  others,  East.      C  C  R.  13. 
T.  1824.    MS.  Bayley,  J.,  and  R.  &  M.  {g)  Art**  p.  860. 
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stated  to  have  been,  that  the  centre  building,  being  a  place  for 
carrying  on  a  variety  of  trades,  and  having  no  internal  communi- 
cation with  the  adjoining  houses,  could  not  be  considered  as  part 
of  any  dwelling-house;  and  that  it  was  not  to  be  considered  as 
under  the  same  roof  as  the  houses  adjoining,  though  the  roof  of  it 
had  a  connexion  with  the  roofs  of  the  houses,  (A) 

But  where  there  was  an  internal  communication   between   a  Factory  and 
factory  and  the  dwelling-house  by  means  of  an  open  passage  only,  dweiling- 
the  factory,  being  within  the  same  fence  as  the  dwelling-house,  J^SroaT*    "* 


com- 


the 


and  used  with  it,  was  held  to  be  parcel  of  the  dwelling-house ;  al-  munication, 
though  it  was  used  partly  for  the  separate  business  of  the  occupier  £?  ftct°2 
of  the  dwelling-house,  and  partly  for  a  business  in  which  he  had  ^fy  for  the 
a  partner.     The  premises  were  surrounded  by  a  garden  wall,  the  separate  ban- 
front  wall  of  the  factory,  and  the  wall  and  gate  of  the  stable  yard;  *»  of  the 
they  were  of  the  extent  of  rather  more  than  an  acre,  and  the  house  JESEJ-0 
was  in  the  centre ;  there  was  no  other  communication  between  the  house,  and 
house  and  the  factory  than  by  one  open  passage  inside  the  walls.  P^y  *» » 
In  the  factory  the  prosecutor,  the  occupier  of  the  dwelling-house,  ^X  he  had 
carried  on  one  business  of  his  own,  and  another  jointly  with  a  a  partner. 
partner,  who  lived  elsewhere ;  and  the  rooms  over  the  factory  were 
used  for  the  joint  as  well  as  the  separate  business.     These  rooms 
were  broken  into,  and  part  of  the  separate  property  of  the  prose- 
cutor, and  also  part  of  the  joint  property  was  stolen ;   and  upon 
an  indictment  for  burglary  in  the  dwelling-house  of  the  prosecutor, 
and  after  conviction,  a  case  being  reserved,  the  Judges  held  that 
these  rooms  were   part  of  the   prosecutor's  dwelling-house,    and 
that  the  conviction  was  right.  (*) 

It  was  said  upon  the  old  law  of  burglary,  that  if  a  man  took  a  0*noui0 . 
lease  of  a  dwelling-house  from  A.,  and  of  a  barn  from  B.,  such  Jj^ct  title*  * 
barn  would  be  no  parcel  of  the  dwelling-house,  and  not  therefore  from  the  dwell, 
a    place    in  which  burglary  could  be  committed ;  ( j)   a  position  ing-house. 
leaning  to  the  inference,  that  no  outhouse,  holden  under  a  distinct 
title  from  the  dwelling-house,   could  be  the  subject   of  burglary. 
But  upon  this  it  was  observed,  that  the  circumstance  of  an  out- 
building being  enjoyed  by  the  occupier  under  a  different  title  from 
his  dwelling-house,   seemed  a  very  unsatisfactory  reason  of  itself 
for  excluding  it  from  the  same  protection,   if  it  were  within  the 
curtilage,  or  under  the  same  roof,  and  actually  enjoyed  as  parcel 
of  the  dwelling-house  in  point  of  fact,  and  under  such   circum- 
stances as  would,  apart  from  the  difference  of  title,  constitute  it 
parcel  of  the  mansion  in  point  of  law.  (k) 

A  door,  wall,  or  other  fence  forming  part  of  the  outward  fence  Outward  fence 
of  the  curtilage,  and  opening  into  no  building,  but  into  the  yard  of  «"*»!•£• 
only,  was  held  not  to  be  such  a  part  of  the  dwelling-house  as  that  ,^0  abuiXg. 
the  breaking  thereof  would  constitute  burglary ;  and  it  was  held 
to  make  no  difference  that  the  door  broken  was  the  entrance  to  a 
covered  gateway,  and  that  some  of  the  buildings  belonging  to  the 
dwelling-house,  and  within  the  curtilage,  were  over  the  gateway, 
and  that  there  was  a  hole  in  the  ceiling  of  the  gateway  for  taking 

(A)  Bex  9.   Egginton    and   others,   2  MS.  Bayley,  J.,  and  Buss.  &  By.  170. 

Leach,  913.  2  East,  P.  C.  c  15,  s.  10,  (1)  1  dale,  559. 

p.  494.  2  Bos.  &  Pol.  506.  (*)  2  East,  P.  C.  c.  15,  a.  10,  p.  494. 

(1)  Bex  ».   Hancock,  East.  T.   1810,  And  see  oats,  p.  803, 
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up  goods  into  the  building  above.  The  prosecutor  had  a  dwelling- 
house,  warehouses,  and  other  buildings,  and  a  yard;  the  entrance 
into  the  yard  was  through  a  pair  of  gates  which  opened  into  a 
covered  way ;  over  this  way  were  some  of  the  warehouses,  and  there 
was  a  loop-hole  and  crane  over  the  gates  to  admit  of  goods  being 
craned  up ;  and  there  was  also  a  trap-door  in  the  roof  of  the  covered 
way ;  there  was  free  communication  from  the  warehouses  to  the 
dwelling-house:  the  prisoners  broke  open  the  gates  in  the  night 
with  intent  to  steal,  and  entered  the  yard,  but  did  not  enter  any  of 
the  buildings ;  and,  upon  a  case  reserved,  the  Judges  were 
unanimous  that  the  outward  fence  of  the  curtilage,  not  opening 
into  any  of  the  buildings,  was  no  part  t>f  the  dwelling-house.  (I)  So 
an  area  gate  opening  into  the  area  only  is  not  such  part  of  the 
dwelling-house,  that  the  breaking  of  the  gate  will  be  burglary, 
if  there  be  any  door  or  fastening  to  prevent  persons  in  the  area  from 
entering  the  house,  although  such  door  or  otner  fastening  may  not  be 
securedat  the  time.  The  prisoners  opened  an  area-gate  in  a  street 
in  London,  and  entered  the  house  through  a  door  in  the  area  which 
happened  to  be  open,  but  which  was  always  fastened  when  the 
family  went  to  bea,  and  was  one  of  the  ordinary  barriers  against 
thieves.  Having  stolen  in  the  house  to  the  value  only  of  thirty- 
nine  shillings,  a  question  was  made  whether  the  breaking  the  area- 
gate  was  breaking  the  dwelling-house  so  as  to  constitute  burglary, 
and  as  there  was  no  free  passage  in  time  of  sleep  from  the  area  into 
the  house,  the  Judges  held  unanimously  that  the  breaking  was  not 
.breaking  of  the  Sling-house.  (.)  "* 

(0  Rex  o.  Bennett  and  mother,  Hil.  T.  (m)  Rex  v.  Davis  and  another,  Hil.  T. 

1815,  MS.  Bayley,  J.,  and  Run.  &  Ry.      1817,  MS.  Bayley,  J.,  and  Ron.  &  Ry. 
289.  322. 
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CHAPTER  THE  SEVENTH. 


OF  BREAKING   &C.    AND  8TEALINO  IN   ANY   SHOP,    WAREHOUSE,   OB 

COUNTING-HOU8E. 

The  7  &  8  Geo.  4,  c.  29,  s.  15,  enacts,  "that  if  any  person  shall 
break  and  enter  any  shop,  warehouse,  or  counting-house,  and  steal 
therein  any  chattel,  money,  or  valuable  security,  every  such  offender, 
being  convicted  thereof,  shall  be  liable  to  any  of  the  punishments 
which  the  court  may  award  as  hereinbefore  last  mentioned."  By 
the  clause  here  referred  to  (s.  14.)  the  offender  is  liable,  at  the 
discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  life, 
or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  terra  not  exceeding  four  years,  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so 
think  fit)  in  addition  to  such  imprisonment  (a) 

The  1  Vict  a  90,  s.  2,  recites,  sec.  15  of  the  7  &  8  Geo.  4,  c.  29,  i  yict.  c.  90, 
and  repeals  so  much  of  it  as  relates  to  the  punishment  of  persons  ••  2- 
convicted  of  any  of  the  offences  therein  specified,  and  enacts  that 
"every  person  convicted  after  the  commencement  of  this  act 
(1  October  1837)  of  any  of  such  offences  respectively,  shall  be  liable 
to  be  transported  beyond  the  seas  for  any  term  not  exceeding 
fifteen  years,  nor  less  than  ten  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  three  years ;"  and  by  sec.  3,  "  it  shall  be  lawful 
for  the  Court  to  direct  such  imprisonment  to  be  with  or  without 
hard  labour,  in  the  common  gaol,  or  house  of  correction ;  and,  also 
to  direct,  that  the  offender  shall  be  kept  in  solitary  confinement 
for  any  portion  or  portions  of  such  imprisonment,  or  of  such  im- 
prisonment with  hard  labour,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any  one  year,  as  to  the 
Court  in  its  discretion  shall  seem  meet." 

The  shop  must  be  a  shop  for  the  sale  of  goods,  and  a  mere  work- 
shop will  not  be  sufficient.  Upon  an  indictment  on  the  7  &  8  Geo.  4, 
c.  29,  s.  15,  and  1  Vict,  a  90,  for  breaking  into  a  shop  and 
stealing  coals,  it  appeared  that  the  prosecutor  sold  coal,  and  was 
also  a  blacksmith :  the  place  from  which  the  coal  was  stolen  was  a 
shop,  to  which  persons  went  who  bought  it,  it  being  a  room  be- 
yond the  blacksmith's  shop.  Mr.  B.  Alderson  said,  "to  come 
within  the  provisions  of  these  acts  the  place  must  be  more  than  a 
mere  worksnop,  it  must  be  a  shop  for  the  sale  of  articles.  A  work- 
shop, such  as  a  carpenter's  shop  or  a  blacksmith's  shop,  would  not 
be  within  the  acts."  (6) 

(a)  The  9  Geo.  4,  c.  55,  8.  15,  relating      and  is  not  altered  by  the  1  Vict.  c.  90,  s.  2. 
to  Ireland,  contains  similar  provisions  to  (6)  Reg.  v.  Sanders,  9  C.  &  P.  79. 

those  in  the  7  &  8  Geo.  4,  c.  29,  s.  14  &  1 5, 
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Principals  in 
the  second 
degree  and 
accessories. 


It  has  been  held  that  an  indictment  upon  sec.  15,  of  the  7  &  8  Geo.  4, 
c.  29,  must  expressly  aver  that  the  prisoner  stole  the  goods  in  the 
shop,  and  that  it  is  not  sufficient  to  aver  that  the  prisoner  broke  and 
entered  the  shop,  and  the  goods  "  in  the  shop  then  and  there  being 
found  feloniously  did  steal   (c) 

Principals  in  the  second  degree,  and  accessories  before  the  iact, 
are  punishable  in  the  same  manner  as  the  principals  in  the  first  de- 
gree: and  accessories  after  the  feet  (except  receivers)  are  liable 
to  be  hnprisoned  for  any  time  not  exceeding  two  years,  (d ) 


(e)  Reg.  v..  Smith,  2  M.  &  Rob.  115, 
Patteson,  J.  Bat  upon  this  case  being  cited 
in  Reg.  v.  Andrews,  Worcester  Sum.  Ass. 
1841,  Coleridge,  J.,  said  he  had  spoken 
to  Patteson,  J.,  about  H,  and  that  that 
learned  judge  now  thought  the  decision  in 
Reg.  v.  Smith  was  not  correct  See  ante, 
p.  849.  C.  S.  Q. 

(d)  Sec.  61 .  ante,  p.  845.  This  section 
does  not  appear  to  be  repealed  by  the  1 


Viet.  c.  90,  but  as  it  only  applies  i 
punishable  under  the  7  &  8  Geo.  4,  c.  39, 
it  seems  doubtful  whether  principals  in  the 
second  degree  and  accessories  are  punish- 
able under  it ;  if  not,  they  should  seem  to 
be  punishable  as  for  a  felony,  lor  which  no 
express  provision  is  made.  See  my  note, 
nafe,  p.  116.  As  to  the  proceedings  for  the 
trial,  &&,  of  accessories,  see  the  7  Geo.  4, 
c.  64,  as.  9, 10,  11,  ante,  p».  99,  el  sea. 
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CHAPTER  THE  EIGHTH 


OF   ROBBERY  PROM   THE  PERSON. 


<'/ 


Robbery  from  the  person  appears  to  be  well  defined  as  *  a  felo- 
nious taking  ot  money  or  goods  of  any  value  from  the  person  of 
another,  or  m  his  presence,  against  his  will,  by  violence,  or  puV 


Definition  of 
I  the  offence. 


^A^^t. 


ting  him  in  fear,"  (a) 

The  1  Vict  a  87.  s.  2.  repeals  part  (&)  of  the  7  &  8   Geo.  4,  l  Vict  c.  87.    ^ _ 

c  29,  ani  the  9  tfeo.  4,  c.  55,  [relating  to  Ireland,]  and  enacts,  that  ^^hm1^t  °V-  /L.^± 

*'  whosoever  shall  rob  any  person,  and  at  the  time  of  or  immediately  tended  with  *  ■/'*■•"'*«*■ 

before  or  immediately  after  such  robbery  shall  stab,  cut,  gj  wound  cutting 

any  person^  shall  be  guilty  of  felony,  and  being  convictecT  thereof  wo,,n°i, 
shall  suffer  death." 


or 
ling. 


By  sec  3,  "whosoever  shall,  being  armed  with  anji  offensive  Punishment  of 
weapon  or  instrument,  rob  cj  assault  with  intent  to  rob  any  person.»rob^y  »*- 


2} 


or  shall,  together  with  one  or  more  person  or  persons,  rob  jg  violence! 
assault  with  intent  to  rob  any  person/'or  shall  rob  any  person,  ami 
t  J/  at  the  time  of  cjc_  immediately  before  or  immediately  after  such 
robbery  shall  beat,  strike,  or  use  any  otner  personal  violence  to 
any  person//shalt  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  his  or  her  natural  life,  or  for  any 
term  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years."  ,       t%  „ 

By  sea  4,  "  whosoever  shall  accuse  gj  threaten  to  accuse  any  punishment 
person'of  the  abominable  crime  of  buggery  committed  either  with  for  obtaining 
mankind  or  with  beast,  or  of  any  assault  with  intent  to  commit  the  S"!?!rS  y 


threat  of 


said  abominable  crime?  or^of  any  attempt  gr  endeavour  to  commit  accusing  of 
the  said  abominable  crime/'or'bf  making  or  offerii  **"  *     "  ' 


crimes. 


Feririg  any  solicitation,  unnatural 
persuasion,  promise,  or  threat  to  any  person  whereby  to  move  or^0" 
induce  such  person  to  commit  or  permit  the  said  abominable  crime, 
with  a  view  or  intent  in  any  of  the  cases  aforesaid  to  extort  <jf  gain 
from  sucn  person,  and  shall  by  intimidating  such  person  by  such  ac- 
cusation  or  threat  extort  or  gain  from  such  person  any  property,  shall 


(a)  2  East,  P.  C.  c.  16,  s.  124,  p.  707. 
Hickman's  case,  1  Leach,  280.  4  Black. 
Com.  243.  1  Hawk.  P.  C.  c.  34.  1  Hale, 
532.  3  Inst.  68.  The  force  necessary  to 
constitute  robbery  must  be  employed  before 
(or  at  the  time)  the  property  is  stolen.  If 
the  stealing  be  first,  and  the  force  after- 
wards, the  offence  is  not  robbery,  but  steal- 
ing from  the  person.  Per  Park,  J.,  Smith's 
case,  1  Lewin,  301.    Sec  post,  p.  874. 


(h)  The  act  repeals  so  much  of  those 
statutes  as  relates  to  any  person  who  shall 
rob  any  person,  steal  from  the  person, 
assault  with  intent  to  rob,  with  menaces  or 
by  force  demand  any  property  with  intent 
to  steal,  accuse,  or  threaten  to  accuse,  of 
any  infamous  crime,  plunder  any  wreck, 
and  so  much  of  the  acts  as  relates  to  prin- 
cipals in  the  second  degree,  and  accessories* 
before  and  after  the  fact. 
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,  Mi,   *  Punishment  of 
\  "¥'  1>  stealing  from 
f  J**- .+.  •  the  person. 


Punishment 
for  assault 
with  intent 
to  rob. 


Demanding 
money  with 


Punishment  of 
accessories. 


Offences 
punishable  by 
imprisonment. 


Construction 
of  the  word 
••  property. M 
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be  guilty  of  felony,  (c)  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 
the  term  of  his  or  her  natural  life,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years." 

By  sec  5,  "  whosoever  shall 'rob  any  person,  or  shall  steal  any 
property  from  the  person  of  another,  (d)  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  transported  beyond  the  seas  for  any 
term  not  exceeding  fifteen  years  nor  less  than  ten  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  three  years." 

fey  sec.  6,  "  whosoever  shall  assault  any  person  with  intent  to 
rob  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  (save 
and  except  in  the  cases  wnere  a  greater  punishment  is  provided  by 
this  act)  oe  liable  to  be  imprisoned  for  any  term  not  exceeding 
three  years." 

By  sec  7,  "  whosoever  shall  with  menaces  or  by  force  demand 
any  property  of  any  person  with  intent  to  steaPthe  same,  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be 
imprisoned  for  any  term  not  exceeding  three  years."  {e) 

6y  sec  9,  "  in  the  case  of  every  felony  punishable  under  this 
act  every  principal  in  the  second  degree  and  every  accessory  before 
the  fact  shall  be  punishable  with  death  or  otherwise  in  the  same 
manner  as  the  principal  in  the  first  degree  is  by  this  act  punishable ; 
and  every  accessory  after  the  fact  to  any  felony  punishable  under 
this  act  (except  only  a  receiver  of  stolen  property)  shall,  on  con- 
viction, be  liable  to  be  imprisoned  for  any  term  not  exceeding 
two  years." 

By  sec  10,  "  where  any  person  shall  be  convicted  of  any  offence 
punishable  under  this  act  for  which  imprisonment  may  be  awarded, 
it  shall  be  lawful  for  the  Court  to  sentence  the  offender  to  be 
imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labour,  in  the 
common  gaol  or  house  of  correction,  and  also  to  direct  that  the 
offender  snail  be  kept  in  solitary  confinement  for  any  portion  or 
portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard 
labour,  not  exceeding  one  month  at  any  one  time,  and  not  exceed- 
ing three  months  in  any  one  year,  as  to  the  Court  in  its  discretion 
shall  seem  meet"  " 

By  sec  12,  "  the  word  '  property '  shall  throughout  this  act  be 
deemed  to  denote  every  thing  included  under  the  words  '  chattel, 
money,  or  valuable  security '  used  in  the  said  acts  of  the  seventh 
and  eighth  years  and  ninth  years  respectively  of  King  George  the 
Fourth."  (  f)  

Recurring  to  the  foregoing  definition  of  this  offence,  and  keeping 
in  mind  that  robbery  is  an  aggravated  species  of  larceny,  (g)  we 
may  inquire,  first,  as  to  the  felonious  taking ;  secondly,  as  to  the 
taking  against  the  will  of  the  party;  and,  thirdly,  as  to  the  vio- 
lence  or  putting  in  fear. 


(c)  Of  "robbery,"  in  the  7  &  8  Geo.  4, 
c.29. 

(d)  Po$ty  Chapter,  Of  Stealing  from  the 
.Person. 

(e)  As  to  the  cases  upon  this  section, 
and  assaults  with  intent  to  rob,  see  ante, 
p.  764.  et  uq. 

(/)  See  the  7  &  8  Geo.  4,  c.  29,  &  6, 
ante,  p.  850,  note  (d). 


(o)  Peat's  case.  1  Leach,  938.  La- 
pier's  case,  1  Leach,  320.  It  was  for- 
merly excluded  from  clergy  by  the  en- 
actments of  several  statutes,  viz.  23 
Hen.  8,  c  1,  s.  3.  1  Edw.  6,  c.  12.S.  10. 
3  W.  &  M.  c  9,  s.  1,  and  as  to  the  acces- 
sories before  the  met,  4  &  5  Ph.  and  If., 
c.  4,  s.  1 . 
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1.  As  to  the  felonious  taking.  Of  the  felori- 

The  taking  may  be  of  money  or  goods  "  of  any  value."    The  <»»  taking, 
value  therefore,  of  the  property  taken  is  quite  immaterial:  a  penny  Amount  of  the 
as  well  as  a  pound,  forcibly  extorted,  makes  a  robbery ;  the  gist  Z^^L  fa. 
of  the  offence  being  the  force  and  terror.  (A)    Thus  the  taking  of  material, 
a  slip  of  paper,  which  contained  a  memorandum  of  a  sum  of  money 
due  to  the  prosecutor,  has  been  held  sufficient  (*)    But  something 
must  be  taken,  and  it  must  be  of  some  value ;  (j)  otherwise  the 
offence  will  be  only  that  of  an  assault  with  intent  to  rob ;  (k)  but  it 
need  not  be  of  the  value  of  any  known  coin,  even  of  a  farthing.  (I) 

The  property  taken  must  not  only  be  of  some  value,  but  it  must  But  it  mutt  be 
be  taken  from  the  peaceable  possession  of  the  owner.  "~In  a  case  of  some  value, 
where  the  prisoner  had  obtained  a  note  of  hand  from  a  gentleman  Sjf  t?Jfl 
by  threatening  with  a  knife  held  to  his  throat  to  take  away  his  possession  of 
life ;  and  it  appeared  that  the  prisoner  had  furnished  the  paper  and  the  owner. 
ink  with  which  it  was  written,  and  that  the  paper  was  never  out  of 
her  possession;    it  was  holden  not  to  be  robbery.     The  Judges 
were  of  opinion  that  the  note  was  of  no  value ;  that  as  the  Legis- 
lature at  the  time. of  passing  the  2  Geo.  2,  c.  5,  s.  3,  whereby  the 
stealing  a  chose  in  action  was  made  felony,  could  not  possibly  have 
a  case  like  this  in  contemplation,   it  was  not  within  that   act   of 
Parliament ;  that  the  note  did  not,  on  the  face  of  it,  import  either 
a  general  or  a  special  property  in  the  prosecutor ;  and  that  it  was 
so  far  from  being  of  any  the  least  value  to  him,  that  he  had  not 
even  the  property  of  the  paper  on  which  it  was  written,  as  it  ap- 
peared  tnat    both  the  paper  and  ink  were  the  property  of   the 
prisoner,  and  the  delivery  of  it  by  her  to  the  prosecutor  could  not, 
under  the  circumstances,  be  considered  as  vesting  it  in  him ;  but 
that  if  it  had,  as  it  was  a  property  of  which  he  was  never,  even  for 
an  instant,  in  the  peaceable  possession,  it  could  not  be  considered 
as  property  taken  from  his  person,  so  as  to  constitute  the  crime 
of  roboery.  (m) 

A  robbery  cannot  be  committed  unless  the  party  has  the  property  A  robbery 
in  his  peaceable,  possession^ to  do  with  it  what  he  chooses.     The  c^??Jbe/ 


prisoners  were  indicted  under  the  7  &  8  Geo.  4,  c  29,  s.  6,  (now  ^e  party  has 
repealed)  for  feloniously  demanding  of  Mr.  Gee,  with  menaces,  a  the  property  in 
deed,  and  a  valuable  security,  and  it  appeared  that  they  had  de-  h,s  Swssioifto 
coyed  the  prosecutor  into  a  house,   and  then  forced  him   into   a  §0  with  it 
retired  place,  so  constructed  that  no  cries  could  be  heard,  where  what  he  likes. 
they  pushed  him  down  on  a  bench,  and  a  chain  was  passed  across 
his  breast  and  a  rope  round  his  neck,  and  his  legs  were  fastened 
with   a  cord  to  some  staples  in  the  ground;   whilst  he  was  so 
fastened,  two  sheets  of  paper,  pens,  ana  ink  were  brought  to  him, 
and  he  was  compelled  to  write  on  the  paper  so  brought  to  him  a 
check  for  a  sum  of  money,  and  a  letter  requesting  certain  deeds  to 
be  delivered  to  the  bearer;  these  documents  remained  with  him 

(A)  3  Inst  69.     1  Hale,  532.    1  Hawk.  v.  Clark,  Ruas  &  Ry.  181,  infra,  2nd^VoL 

P.  C.  c.  34,  s.  16.     4  Blac.  Com.  243.    2  tit.  Larceny, 

East,  P.  C.  c.  16,  s.  125,  p.  707.  (m)  Phipoe's  case,  2  Leach,  673.    The 

({)  Rex  v.   Bingley,  5  C.  &  P.  602,  form  of  the  note  was—'*  Two  months  after 

Gurney,  B.  date  I  promise  to  pay  to  Miss  Maria  Theresa 

(j)  Phipoe's  case,  2  Leach,  673,  680.  Phipoe,  or  order,  the  sum  of  two  thousand 

(I)  Ante,  p.  867.  pounds  sterling,  for  value  received — John 

(/)  Reg.   v.   Morris,  9  C.  &    P.   349,  Courtoy,  Oxendon-streeL"     See  Rex  v. 

Parke,  B.,  infra,  tit.  Larceny.  See  also  Rex  Hart,  6  C.  &  P.  106,  pott,  tit.  Larceny. 
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for  half  an  hour  while  he  wrote  some  letters,  and  it  was  contended  that 
as  they  were  in  his  possession  during  that  time,  the  case  was  distin- 
guishable from  the  preceding  one.  Patteson,  J.,  "Mr.  Gee  was  chained 
and  padlocked,  a  rope  was  put  round  his  neck,  and  he  could  not  move 
hand  or  foot  except  just  to  write ;  they  bring  him  pens,  ink  and 
paper,  and  he  writes  the  orders ;  he  had  the  papers  it  was  true  in 
his  hands ;  but  chained  as  he  was  is  it  possible  to  conceive  that  he 
had  such  a  peaceable  possession  of  them  as  to  be  at  liberty  to  do 
what  he  pleased  with  them  ?  For  that  is  the  meaning  of  peaceable 
possession.  I  cannot  perceive  the  difference  between  the  case  of 
Courtois  and  the  present,  except  that  the  latter  is  the  stronger  of 
the  two.  The  ground  of  the  decision  in*  that  case  must  govern 
the  decision  of  the  Court  in  this  case.  A  robbery  cannot  be  com- 
mitted unless  the  person  has  the  property  in  his  peaceable  possession 
to  do  with  it  as  he  chooses.  If  Mr.  Gee  had  brought  the  docu- 
ments ready  written  the  case  would  have  been  different,  but  he 
dobs  not  write  them  until  he  is  chained."  (n) 
taking  I)  fy  the  "taking/'  necessary  in  this  offence,  is  implied  that  the  I 
°?  «*<*  nrobter  must  be  inpossession  of  the  thing  taken.  So  that  if  a  man,! 
robbefapo^  "  navulg  a  puree  fastened  tolas  girdle,  be  assaulted  by  a  thief,  and 
session  ofthe  the  thief,  in  order  the  more  easily  to  take  the  purse,  cut  the  girdle, 
and  the  purse  thereby  fall  to  the  ground,  this  is  no  taking ;  for 
the  thief  never  had  the  purse  in  his  possession,  (o)  And,  upon 
the  same  principle,  in  a  case  where  it  appeared  that  the  prisoner 
stopped  tne  prosecutor  as  he  was  carrying  a  feather-bed  on  his 
shoulders,  and  told  him  to  lay  it  down  or  he  would  shoot  him,  and 
the  prosecutor  accordingly  laid  the  bed  on  the  ground,  but  the 
prisoner  was  apprehended  before  he  could  take  it  up  so  as  to  re- 
move it  from  the  spot  where  it  lay ;  the  Judges  were  of  opinion 
that  the  offence  of  robbery  was  not  completed  (p)  But  if  in  the 
former  case  the  thief  had  taken  up  the  purse  from  the  ground,  and 
afterwards  let  it  fall  in  the  struggle,  this  would  have  been  a  taking, 
though  he  had  never  taken  it  up  again ;  for  the  purse  would  have 
been  once  in  his  possession,  (q)  And  it  is  not  necessary  that  the 
property  should  continue  in  the  possession  of  the  thief  Thus, 
where  a  robber  took  a  purse  of  money  from  a  gentleman,  and  re- 
turned it  to  him  immediately,  saying,  "  If  you  value  your  purse, 
ou  will  please  to  take  it  back,  and  give  me  the  contents  of  it ;" 
ut  was  apprehended  and  secured  before  the  gentleman  had  time 
to  give  him  the  contents  of  the  purse ;  the  Court  held  that  there 
was  a  sufficient  taking  to  complete  the  offence,  although  the  pri- 
soner's possession  continued  only  for  an  instant  (r)  And  in  a 
case  where,  while  a  lady  was  stepping  into  her  carriage,  the  pri- 
soner snatched  at  her  diamond  ear-ring,  and  separated  it  from  ner 
ear  by  tearing  her  ear  entirely  through ;  but  there  was  no  proof  of 
the  ear-ring  ever  having  been  seen  in  his  hand,  and,  upon  the 
lady's  arrival  at  home,  it  was  found  amongst  the  curls  of  her  hair; 
the  Judges,  upon  the  case  being  submitted  for  their  consideration, 
were  all  of  opinion,  that  there  was  a  sufficient  taking  from  the 


E 


(*)  Rex  v.   Edwards,  6  C.  &  P.  521, 
Patteson,  J.,  and  Bosanqnet,  J. 
(o)  3  Inst.  69.     1  Hale,  533. 
(  />)  Farrcirs  case,  O.  B.  1787, 1  Leach, 


322,  note  (6). 
(q)  3  Inst.  69.     1  Hale,  533. 
(r)  Peat's  case,  1  Leach,  228. 
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person  to  constitute  robbery.  They  thought  that  it  was  sufficient, 
as  the  ear-ring  was  in  the  possession  of  the  prisoner  separate  from 
the  lady's  person,  though  but  for  a  moment,  and  though  he  could 
not  retain  it,  but  probably  lost  it  again  the  same  instant  («)  It 
should,  however,  ne  observed,  with  respect  to  cases  of  this  de- 
scription, that  though  it  may  have  been  formerly  holden  that  a 
sudden  taking  or  snatching  of  any  property  from  a  person  una- 
wares was  sufficient,  the  contrary  doctrine  appears  to  be  now 
established:  and  that  no  taking  by  violence  will,  at  the  present 
|  day,  be  considered  as  sufficient  to  constitute  robbery,  unless  sonu 
injury  be  done  to  the  person,  as  in  the  case  last  cited,  or  unles 
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there  be  some  previous  struggle  for  the  possession  of  the  property 
or  some  force  used  to  obtain  it  (t) 
~  Where  the  offence  of  robbery  is  once  actually  completed  by 
taking  the  property  of  another  into  the  possession  of  the  thief,  it 
cannot  be  pursed  by  any  subsequent  re-aelivery.  (u)  Thus,  if  A. 
requires  B.  to  deliver  his  purse,  and  he  delivers  it  accordingly,  when 
A.,  finding  only  two  shillings  in  it,  gives  it  him  again,  yet  this  is  a 
taking  by  robbery,  (t?) 

I  Not  only  a  taking  in  fact,  but  a  taking  in  law,  is  sufficient  toll  There  may  be 
constituted  robbery."  M  It  has,  therefore,  been  holden,  that  ifjlj^ng"1 
thieves  attack  a  man  to  rob  him,  and,  finding  little  or  nothing 
about  him,  force  him  by  menace  of  death  to  swear  to  fetch  them 
money,  which  he  does  accordingly,  and  delivers  it  to  them  while 
the  fear  of  the  menace  still  continues  upon  him,  and  they  receive 
it,  this  is  a  sufficient  taking  in  law.  (x)  And  if  upon  A.  assaulting 
B.,  and  bidding  him  to  deliver  his  purse,  B.  refuse  to  do  so,  and 
then  A.  pray  JB.  to  give  or  lend  him  money,  and  B.  does  so  ac- 
cordingly, under  the  influence  of  fear,  the  taking  will  be  complete.  (?/) 
For  where  the  thief  receives  money,  &c,  by  the  delivery  of  the 
party,  either  while  the  party  is  under  the  terror  of  an  actual  assault, 
or  afterwards  while  the  fear  of  menaces  made  use  of  by  the  thief 
continues  upon  him,  such  thief  may,  in  the  eye  of  the  law,  as  cor- 
rectly be  said  to  take  the  property  from  the  party,  as  if  he  had 
actually  taken  it  out  of  his  pocket  (a) 

The  taking  must  in  all  cases  be  accompanied  with  a  felonious 


|  intent,  or  animus  furandi ;  but  if  a  man  animo  furandi  say — "  Give 
me  your  money," — "Lend  me  your  money," — "Make  me  a  present 
of  your  money,"  or  words  of  the  like  import,  they  are  equivalent  to 
the  most  positive  order  or  demand ;  and,  if  anything  be  obtained 
in  consequence,  such  a  taking  will  be  within  the  definition  of  rob- 
bery, (a)  There  is,  however,  a  case  of  considerable  nicety,  which 
should  be  here  noticed,  where,  though  the  original  assault  was  clearly 
with  a  felonious  intent,  the  taking  of  the  goods  was  holden  to  be  no 


Bat  there 
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animus  fv- 
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(«)  Lapier*s  case,  1  Leach,  320. 

(0  Macaoley's  case,  O.  B.  1783,  1 
Leach,  287.  Baker's  case,  O.  B.  1783, 
id.  290.  Horner's  case,  O.  B.  1790.  2 
East,  P.  C.  c  16,  s.  121,  p.  703,  post, 
p.  875.  Rex  r.  Mason,  Mich.  T.  1820,  port, 
p.  876. 

(«)  1  Hawk.  P.  C.  c  34,  s.  2. 

(»)  1  Hale,  533. 

(w)  3  Inst  68.     I  Hale,  532. 

<*)  Id.  ibid.  2  East,  P.  C.  c.  16,  s.  129, 
p.  714. 


(y)  1  Hale,  533. 

(*)  2  East,  P.  C.  c.  16,  s.  128,  p.  711. 
s.  129,  p.  714.  And  see  further  as  to 
cases  of  this  kind,  post,  p.  879,  et  trq.  where 
"  the  putting  in  fear"  is  spoken  of. 

(a)  By  Willes,  J.,  delivering  the  opinion 
of  the  Judges  in  Donnally's  case,  1  Leaen 
1 96.  And  see  further  upon  the  subject «  f  the 
felonious  intent,  post,  p.  874,  et  seq.t  in  the 
cases  relating  to  "  violence  or  putting  in 
fear ;"  and  post,  vol.  2,  in  the  Chapter  on 
Larceny, 
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872  Of Robbery  from  the  Person.  [book  it. 

more  than*  a  trespass.  A.  assaulted  B.  on  the  highway  with  a  felo- 
nious intent,  and  searched  the  pockets  of  B.  for  money,  but  finding 
none,  he  pulled  off  the  bridle  of*  B.'s  horse,  and  threw  that  and  some 
bread  which  B.  had  in  pannels  about  the  highway,  bat  did  not  take 
anything  from  B. ;  and  it  was  resolved,  upon  a  conference  with  all 
the  Judges,  that  this  was  not  robbery,  because  nothing  was  taken 
from  B.  (a)  But  it  is  remarked  upon  this  case,  that  the  better  reason 
for  the  decision  seems  to  be,  that  the  particular  goods  were  not  taken 
with  a  felonious  intent,  as  surely  there  was  a  sufficient  taking  and 
separation  of  the  goods  from  the  person,  (b) 
If  a  party  take  If  a  party  bond  fide  believing  that  property  in  the  personal  pos- 
a™tfce7under  8ess^on  °^  another  beTongs  to  him,  take  that  property  away  from  such 
ikmdjide  person  with  menaces  ana  violence,  this  is  not  robbery 7"and  it  is  for 
belief  that  it  is  the  jury  to  say,  whether  or  not  the  prisoner  did  act  under  such  bond 
ttot°robbery  ^e  belief  Upon  an  indictment  for  robbing  Green  of  three  wires 
and  a  pheasant,  it  appeared  that  the  prisoner  had  set  the  wires,  in  one 
of  which  a  pheasant  was  caught,  and  Green,  a  game-keeper  of  the 
manor  where  the  wires  were  set,  took  up  the  wires  and  the  pheasant, 
and  put  them  in  his  pocket,  the  prisoner  soon  after  came  up,  and 
said,  have  you  got  my  wires  ?  Green  replied  that  he  had,  and  a 
pheasant  that  was  caught  in  them.  The  prisoner  then  asked  Green 
to  give  the  pheasant  and  wires  to  him,  which  Green  refused ;  where- 
upon the  prisoner  lifted  up  a  large  stick,  and  threatened  to  beat 
Green's  brains  out  if  he  did  not  give  them  up.  Green  fearing  per- 
sonal violence  did  so.  For  the  prosecution  it  was  contended  that 
the  prisoner  had  no  property  either  in  the  wires  or  the  pheasant 
Vaughan,  B.,  "  If  the  prisoner  demanded  the  wires  under  the  honest 
impression  that  he  had  a  right  to  them,  though  he  might  be  liable  for 
a  trespass  in  setting  them,  it  would  not  be  a  robbery.  The  game- 
keeper had  a  right  to  take  them,  and  when  so  taken  they  never  could 
have  been  recovered  from  him  by  the  prisoner ;  yet  stui  if  the  pri- 
soner acted  under  the  honest  belief  that  the  property  in  them  con- 
tinued in  himself,  I  think  it  is  not  a  robbery.  If,  however,  he  used 
it  merely  as  a  pretence,  it  would  be  robbery.  The  question  for  the 
jury  is,  whether  the  prisoner  did  honestly  believe  he  nad  a  property 
in  the  snares  and  pheasant  or  not"  (c) 
Wbere  the  Some  questions  as  to  the  felonious  intent  have  arisen  where  the 

property  has  property  has  been  taken  under  colour  of  a  purchase.  Thus,  though 
under  colour  of  ll  *8  clear  tnat  if  a  person  by  force,  or  threats,  compel  another  to 
a  purchase.  give  him  goods,  and  by  way  of  colour  oblige  him  to  take,  or  if  he 
offer,  less  than  the  value,  it  is  robbery ;  (d)  yet  it  has  been  doubted, 
whether  the  forcing  a  higler  or  other  chapman  to  sell  his  wares,  and 
giving  him  the  full  value  of  them,  amounts  to  so  heinous  a  crime  as 
robbery,  (e)  So  that  where  a  traveller  met  a  fisherman  with  fish, 
who  refused  to  sell  him  any,  and  he  by  force  and  putting  in  fear 
took  away  some  of  his  fish,  and  threw  him  money  much  above  the 
value  of  it,  judgment  was  respited,  because  of  the  doubt  whether  the 
intent  were  felonious  on  account  of  the  money  given.  (/)    It  is  sug- 

(a)  Anon.   O.  B.  1698,  2  East,  P.  C.  Am.  1773.    2  East,  P.  C.  c.  16,  a.  128, 
c  16,  s.  98,  p.  662.  p.  7] 2. 

(b)  2  East,  P.  C.  c.  16,  s.  98,  p.  662.  (e)  I  Hawk.  P.  C.  c.  34,  s.  14.    4  Blac. 

(c)  Rex  v.  Hall,  Gloucester  Lent  Ass.  Com.  244.                        '• 

1828,  MSS.C.  S.  G.  S.  C.  3  C.  &  P.  409.  (/)  The  Fisherman's  case,  York,  26 

See  similar  cases,  2nd  Vol.,  tit  Larceny.  Eliz.  2  East,  P.  C.  c.   16,  s.  98,  p.  661, 

{d)    Rex    r.    Simon?,    Cornwall    Lent      662. 
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gested,  however,  with  much  reason,  that  questions  of  this  kind  should 
properly  be  referred  to  the  consideration  of  the  jury ;  and  that  the 
circumstance  of  the  full  value  or  more  being  offered  at  the  time 
should  be  left  to  them  to  shew  that  the  intention  of  the  party  was 
not  fraudulent,  and  so  not  felonious,  (g)  For  though  it  does  not 
necessarily  follow  as  a  conclusion  of  law,  that  if  the  value  of  the  thing 
taken  be  offered  to  be  paid  at  the  time,  the  intent  is,  therefore,  not 
felonious :  yet  it  is  submitted,  that  such  a  circumstance  would  be 
pregnant  evidence  in  the  negative,  (A)  But  cases  where  the  owner 
is  induced  to  part  with  his  property  at  less  than  its  value,  by  fear  of 
the  violence  of  any  individual,  or  of  the  outrages  of  a  mob,  come 
under  a  different  consideration,  and  constitute  a  sufficient  taking 
with  a  felonious  intent  (*) 

The  taking  need  not  be  immediately  from  the  person  of  thel 
owner ;  it  will  be  sufficient  if  it  be  in  his  presence,  (i)    Therefore! 
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sence 


if  A.,  upon  being  assaulted  by  a  thief,  throws  his  purse  or  cloak  intd 
a  bush,  and  the  thief  takes  it  up  and  carries  it  away ;  or  if,  while  A.  owner, 
is  flying  from  the  thief,  he  lets  fall  his  hat,  and  the  thief  takes  it  up 
and  carries  it  away,  such  taking  being  done  in  the  presence  of  A. 
will  be  sufficient  (k)  So  it  has  been  said,  that  if  a  man's  servant  be 
robbed  of  his  master's  goods  in  the  sight  of  his  master,  this  shall  be 
taken  for  a  robbery  of  the  master.  (/)  So,  if  the  thief  having  first 
assaulted  A.  takes  away  his  horse  standing  by  him;  or,  having  put 
him  in  fear,  drives  his  cattle,  in  his  presence,  out  of  his  pasture,  he 
may  be  properly  said  to  take  such  property  from  the  person  of  A., 
for  he  takes  it  openly  and  before  his  face  while  under  his  immediate 
and  personal  care  and  protection,  (»)  But  it  is  clear,  that  the  pro- 
perty must  be  taken  in  the  presence  of  the  owner.  And  where  it 
appeared  upon  a  special  verdict  that  some  thieves  gently  struck  the 
prosecutor's  hand,  whereby  some  money,  which  he  had  taken  out 
from  his  pocket  to  give  change,  fell  to  the  ground,  and  that,  upon 
his  offering  to  take  it  up,  the  thieves  threatened  to  knock  his  brains 
out,  upon  which  he  desisted  from  taking  up  the  money,  and  the 
thieves  " then  and  there  immediately"  took  it  up;  a  great  majority 
of  the  judges  held,  that  even  by  this  statement  it  was  not  sufficiently 
expressed  in  the  special  verdict  that  the  thieves  took  up  the  money 
in  the  sight  or  presence  of  the  owner,  and  that  they  could  not  intend 
it,  though  there  seemed  to  have  been  evidence  enough  to  have  war- 
ranted such  a  finding,  (o)  In  a  case  where  robbers,  by  putting  in 
fear,  made  a  waggoner  drive  his  waggon  from  the  highway  in  the 
day-time,  but  dia  not  rob  the  goods  till  night,  much  doubt  appears 
to  have  been  entertained ;  some  having  holden  it  to  be  a  robbery 
from  the  first  force,  but  others  having  considered  that  the  waggoners 
possession  continued  till  the  goods  were  actually  taken,  unless  the 
waggon  were  driven  away  by  the  thieves  themselves,  (p) 


The  taking  is 
sufficient,  if  it 
be  in  the  pre- 
of  the 


(g)  2  East,  P.  C.  c.  16,  s.  98,  p.  662. 

{h)  Id.  ibid. 

(t)  Past,  p.  881,  et  tea. 

lj)  1  Hale,  533.  1  Hawk.  P.  C.  c.  34, 
s.  6.    Rex  v   Francis,  2  Str.  1015. 

(A)  3  Inst  «8.     1  Hale,  533. 

(I)  Per  Roll,  C.  J.  Rex  v.  Wright 
Style,  156. 

(»)  1  Hale  533,  and  1  Hawk.  P.  C.  c  34, 
s.  6.    4  Blac.  Cora.  243. 

(o)  Rex  v.  Francis,  2  Str.  1015,  Rex  ». 


Grey  and  others,  2  East,  P.  C.  c.  1 6,  s.  126, 
p.  708.  S.  P.  In  Rex  v.  Francis,  the 
ludges  clearly  thought  it  a  case  of  grand 
larceny,  and  therefore  would  not  discharge 
the  prisoners,  bat  directed  a  new  indictment 
to  be  preferred,  considering  themselves 
confined  to  the  doubt  of  the  jury,  whether 
there  was  a  sufficient  taking,  ana  that  they 
could  not  give  judgment  for  a  larceny. 

(p)  2  East,  P.  C.  c.  16,  s.  126,  p.  707, 
708. 
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Of  Robbery  from  the  Person.  [book  iv. 

Where,  on  an  indictment  for  robbery,  it  appeared  that  the  prose- 
cutorjgveUsJnindle  to  his  brother  to  carry  tor  him,  and  while  they 
were  going  along  the  road  the  prisoners  assaulted  the  prosecutor,  upon 
which  his  brother  laid  down  the  bundle  in  the  road,  and  ran  to  his 
assistance,  and  one  of  the  prisoners  then  ran  away  with  the  bundle ; 
Vaughan,  B.,  intimated  an  opinion  that  under  these  circumstances 
the  indictment  was  not  sustainable,  as  the  bundle  was  in  the  posses- 
sion of  another  person  at  the  time  when  the  assault  was  committed. 
Highway  robbery  was  a  felonious  taking  of  the  property  of  another 
by  violence  against  his  will,  either  from  his  person  or  in  his  pre- 
sence ;  the  bundle  in  this  case  was  not  in  the  prosecutor's  possession. 
If  these  prisoners  intended  to  take  the  bundle  why  did  they  assault 
the  prosecutor,  and  not  the  person  who  had  it  ?  (q) 

It  may  also  be  observed,  with  respect  to  the  taking,  that  it  must 
not,  as  it  should  seem,  precede  the  violence  or  putting  in  fear :  or, 
rather,  that  a  subsequent  violence  or  putting  in  tear  wul  not  make  a 
precedent  taking,  effected  clandestinely,  or  without  either  violence 
or  putting  in  fear,  amount  to  robbery.  Thus,  where  a  thief  clandes- 
tinely stole  a  purse,  and,  on  its  being  discovered  in  his  possession, 
denounced  vengeance  against  the  party  if  he  should  dare  to  speak  of 
it,  and  then  rode  away,  it  was  holden  to  be  simple  larceny  only,  and 
not  robbery,  as  the  words  of  menace  were  used  after  the  taking  of 
the  purse,  (r)  But,  if  the  purse  had  been  obtained  by  means  of  the 
menace,  the  offence  would  nave  amounted  to  robbery.  («) 

IL — The  second  subject  of  consideration  in  following  the  defi- 
nition of  this  offence,  is  as  to  the  taking  "  against  the  will "  of  the 
party. 

In  a  case  where  the  parly  upon  whom  the  robbery  was  alleged 
to  have  been  committed^  consented  to  the  fact  for  a  base  purpose, 
it  was  holden  to  be  no  robbery.  One  Salmon  and  several  others, 
in  order  to  obtain  for  themselves  the  rewards  given  by  act  of  Par- 
liament for  apprehending  robbers  on  the  highway,  concerted  a 
plan  by  which  a  robbery  might  be  effected  upon  Salmon  by  a  per- 
son named  Blee,  who  was  one  of  the  confederates,  and  two  stran- 
gers procured  by  Blee.  It  was  expressly  found  that  Salmon  was 
a  party  to  the  agreement ;  that  he  consented  to  part  with  his  money 
and  goods  under  colour  and  pretence  of  a  robbery ;  and  that  for  such 
purpose,  and  in  pursuance  of  this  consent  and  agreement,  he  went 
to  a  highway  at  Deptford,  and  waited  there  till  the  colourable  rob- 
bery was  effected.  The  judges  were  of  opinion  that,  in  consi- 
deration of  law,  no  robbery  was  committed  upon  Salmon ;  and  the 
reason  given  was,  that  his  property  was  not  taken  against  his  will  (/) 

IIL — We  may  now  proceed  to  inquire,  as  to  "  the  violence  g£ 

ittinff  in  feaj."  ^  - 

Is  of  the  definition,  as  given  at  the  beginning  of  the 


woi 


(o)  Rex  v.  Fallows,  5  C.  &  P.  608, 
Vaughan,  B.  The  prisoners  were  con- 
victed  of  a  simple  larceny.  Qtutre  whether 
if  the  indictment  had  been  for  robbing  the 
brother,  who  was  carrying  the  bundle,  it 
might  not  have  been  sustained,  as  it  was 
the  violence  of  the  prisoners  that  made  him 
put  it  down,  and  it  was  taken  in  his  presence. 
Sec  Rex  o  Wright,  supra  note  (/).  C.  S.  G. 

(r)    Harmon's  case,    1    Hale,   534.     1 


Hawk.  P.  C.  c.  34,  s.  7.  See  ante,  p.  767, 
note  (a). 

(«)  By  Lord  Mansfield  in  Donnelly's 
case,  2  East,  P.  C.  c.  16,  s.  130,  p.  72«. 

(0  Rex  r.  M'Danicl  and  others,  Fost, 
121, 128.  Thecaseof  Norden,|MM<,p.  880, 
was  cited  on  the  part  of  the  Crown  ;  but 
Mr.  Justice  Foster  remarks  upon  it  as  dis- 
tinguishable on  many  grounds,  Feet  1 29. 
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chapter,  are  in  the  alternative,  "violence  or  putting  in  fear;"  and 
it  appears,  that  if  the  property  be  taken  by  either  of  these  means, 
against  the  will  of  the  party/such  takingwiil  be  sufficient  to  con- 
stitute robbery,  (u)  The  principle,  indeed,  of  robbery  is  violence ; 
but  it  has  been  often  holaen,  that  actual  violence  is  not  the  only 
means  by  which  a  robbery  may  be  effected,  but  that  it  may  also  be 
effected  by  fear,  which  the  law  considers  as  constructive  violence,  (v) 

It  appears  to  have  been  sometimes  considered  that  fear  is  a  ne- 
cessary ingredient  in  all  cases  of  robbery,  even  in  those  effected 
by  actual  violence ;  (w)  but  if  so,  it  will  be  presumed.  And  there 
are  cases  of  this  description  in  which  fear  can  hardly  be  supposed 
to  have  existed ;  as  if  a  man  be  knocked  down  without  previous 
warning,  and  stripped  of  his  property  while  senseless,  he  cannot 
with  propriety  be  said  to  be  put  in  fear,  and  yet  that  would  un- 
doubtedly be  robbery,  (x) 

With  respect  to  the  degree  of  actual  "  violence,"  where  the  taking! Of  the  degree 
is  effected  by  that  means,  it  appears  to  be  well  settled  that  a  suddenlof  vio]ence» 

1    Igi  QT  snatching  from  a  person   unawares,   is  not  sufficient.jj 

lus,  wEere  a  boy  was  carrying  a  bundle  along  the  street  in  his" 
hand,  after  it  was  dark,  wnen  the  prisoner  ran  past  him,  and 
snatched  it  suddenly  away,  it  was  holaen  that  the  act  was  not  done 
with  the  degree  of  force  and  terror  necessary  to  constitute 
robbery.  ( y)  And  the  same  was  holden  in  a  case  where  it  ap- 
peared that  as  two  little  boys  were  carrying  a  parcel  of  cloth  to 
one  of  the  inns  at  Bath,  for  the  purpose  of  its  being  carried  by  a 
stage-coach  to  London,  the  prisoner  came  up  suddenly,  snatched 
the  cloth  from  the  head  of  one  of  them,  and  ran  off  with  it  (z)  The 
same  doctrine  has  been  held  in  three  other  cases;  in  one  of 
which  the  hat  and  wig  of  a  gendeman  were  snatched  from  his  head 
in  the  street ;  (a)  in  another,  an  umbrella  was  snatched  suddenly 
out  of  the  hand  of  a.  woman,  as  she  was  walking  along  the 
street ;  (A)  and  in  a  third,  a  watch  was  jerked,  with  considerable 
force,  out  of  a  watch-pocket,  (c)     But  if  any  injury  be  done  to  thej|  If  there  be  any 


I  person,  sff  there  be  any  struggle  by  the  party  to  k^ep  possession  ofll  injury  *°  *»« 

[ the  property  before  it  be  taken  from  him,  there  will  be  a  sufficientjjy!!^^^* 

actual   "  violence."      Thus,  in  the  case  which  has  been  already  Vis  sufficient. 


(n)  2  East.  P.  C.  c.  16,  s.  127,  p.  706. 
and  the  authorities  there  cited.  Fost.  128. 

(v)  Donnally's  case,  I  Leach,  196.  IP 7. 
2  East,  P.  C  c  16,s.  130,  p.  727.  Reane's 
case,  2  Leach,  619.  2  East,  P.  C.  c.  16, 
s.  132,  p.  735. 

(w)  Fost.  128,  where  the  learned  writer 
says,  that  there  are  opinions  in  the  books 
which  seem  to  make  the  circumstance  of 
fear  necessary,  but  that  he  had  seen  a  good 
MS.  note  of  Lord  Holt  to  the  contrary, 
and  that  he  was  himself  very  clear  that  the 
circumstances  of  actual  fear  at  the  time 
of  the  robbery  need  not  be  strictly  proved. 

(*)  Fost  128.  4  Black.  Com.  244. 
2  East,  P.  C.  c.  16,s.  128.  p.  711. 

(y)  Macauley's  case,  6  B.  1783,  1 
Leach,  287.     Baker's  case,  id.  '290.  S.  P. 

(z)  Robins's  case,  Bridgewater  Sum. 
Ass.  1787,  cor.  Buller,  J.,  1  Leach,  290, 
note  (a ). 

I  a)  Steward'*  case.  O.  B.  1690,  2  East, 


P.  C.  a  16,8.  121,  p.  702. 

(b)  Horner's  case,  O.  B.  1790,  2  East, 
P.  C.  c.  16,  s.  121,  p.  703. 

(c)  Rex  v.  Gnosil,  1  C.  Ac  P.  304.  Gar- 
row,  B.,  saying,  "  The  mere  act  of  tak- 
ing being  forcible  will  not  make  this  offence 
highway  robbery;  to  constitute  the  crime 
of  highway  robbery  the  force  used  must  be 
either  before  or  at  the  time  of  the  taking^" 
and  must  be  of  such  a  nature  as  to  show 
that  it  was  intended  to  overpower  the  party 
robbed,  and  prevent  his  resisting,  ana  not 
merely  to  get  possession  of  the  property 
stolen;  thus,  it  a  man  walking  after  a 
woman  in  the  street,  were  by  violence 
to  pull  her  shawl  from  her  shoulders, 
though  he  might  use  considerable  violence, 
it  would  not,  in  my  opinion,  be  highway 
robberv,  because  the  violence  was  not  for 
the  purpose  of  overpowering  the  party 
robbed,  but  only  to  get  possession  of  the 
property. " 
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Violence  ac- 
companied 
with  some  co- , 
lonrableand 
specious  pre- 
tence. 
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mentioned,  where  an  ear-ring  was  snatched  from  a  lady's  ear,  and 
the  ear  torn  through,  and  blood  drawn  by  the  force  used,  it  was 
holden  to  be  robbery*  (d)  So,  where  a  heavy  diamond  pin,  with  a 
cork-screw  stalk,  twisted  very  much  in  a  lady's  hair,  which  was 
close  frizzed  and  strongly  craped,  was  snatched  out,  and  part  of  the 
hair  torn  away  at  the  same  time,  it  was  holden  that  this  was  a 
sufficient  degree  of  violence  to  constitute  a  robbery*  (e)  And  in 
a  case  where  it  appeared  that  the  prisoner  snatched  at  a  sword 
while  it  was  hanging  at  a  gentleman's  side,  and  that  the  gentle- 
man perceiving  him  get  hold  of  the  sword,  instantly  laid  tight 
hold  of  the  scabbard,  which  occasioned  a  struggle  between  them,  in 
which  the  prisoner  got  possession  of  the  sword,  and  took  it 
away  ;  the  Court  held  that  it  was  a  robbery.  (/)  In  a  case 
where  the  prosecutor's  watch  was  fastened  to  a  steel  chain,  which 
went  round  his  neck,  the  seal  and  chain  hanging  from  his  fob, 
and  the  prisoner  laid  hold  of  the  seal  and  chain,  and  pulled  the 
watch  from  the  fob ;  but  the  steel  chain  still  secured  it ;  upon  which 
the  prisoner,  by  two  jerks,  broke  the  steel  chain,  and  made  off  with 
the  watch ;  upon  a  case  reserved,  the  judges  were  unanimous  that 
this  was  a  robbery,  as  the  prisoner  did  not  get  the  watch  at  once, 
but  had  to  overcome  the  resistance  made  by  the  steel  chain,  and 
used  actual  force  for  that  purpose,  (g)     So  that  the  rule  appears  to  i 


be  well  established,  that  no  sudden  taking  oj  snatching  of  property  I 
from  a  person  unawares  is  sufficient  to  constitute  robbery,  unless  I 


some  injury  be  done  to  the  person,  orthere  be  some  previous  struggle  H 
for  the  possession  of  the  property,  or  some  force  used  in  ordecJaJ 
obtain  it  (A)     Where  a  prisoner  raiT"up  against  a  person,  for  the' 
purpose  of  diverting  his  attention  while  he  picked  his  pocket,  the 
radges  held  that  the  force  was  sufficient  to  make  it  a  robbery,  it 
having  been  used  with  that  intent  (t ) 

Where  violence  is  made  use  of,  to  obtain  the  property  with  a  felo- 
nious intent,  as  stated  in  the  definition  of  this  offence,  it  seems  that 
it  will  not  the  less  amount  to  robbery*  on  account  of  the  thief  having 
recourse  to  some  colourable  or  specious  pretence,  in  order  the  better 
1  to  effect  his  purpose. 

One  Merriman,  who  was  taking  cheeses  along  the  highway  in  a  cart, 
was  stopped  by  a  person  named  Hall,  who  insisted  upon  seizing 
them  for  want  of  a  permit  This  was  a  mere  pretence,  no  per- 
mit being  necessary.  After  some  altercation,  Merriman  and  Hall 
agreed  to  go  before  a  magistrate  to  determine  the  matter ;  and, 
during  Merriman's  absence,  other  persons  riotously  assembled  on  ac- 
count of  the  dearness  of  provisions,  and,  in  confederacy  with  Hall, 
for  the  purpose,  carried  away  the  goods*  It  was  objected  (upon  an 
action  against  die  hundred,  on  the  statutes  of  hue  and  cry),  that  this 
was  no  robbery,  because  there  was  no  force  ;  but  Hewitt,  J.,  over- 
ruled the  objection,  and  left  the  case  to  the  jury,  who  were  of  opinion 
that  Hall's  conduct,  in  insisting  upon  seizing  tne  cheese  for  want  of 
a  permit,  was   a   mere  pretence,  for  the   purpose  of  defrauding 


(<f )  Lapier's  case,  O.  B.  1784, 1  Leach, 
300,  ante,  p.  871. 

(ej  Moore's  case,  O.  B.  1784,  1  Leach, 
336. 

(/)  Davies's  case,  O.  B.  M  Ann.  2 
East,  P.  C.  c.  16,  s.  127,  p.  709.  1  Leach, 


290,  note  (a). 

(g)  Bex  v  Mason,  Mich.  T.  182a 
Ma  Bayley,  J.,  and  Boss.  &  By.  419. 

(AMwfe.p.  871. 

(»')  Anonymous,  mentioned  by  Hoiroyd. 
J.  1  Lewtn,  300. 
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Merriman,  and  found  that  the  offence  was  robbery ;  which  was  after- 
wards confirmed  by  the  Court  of  King's  Bench,  on  a  motion  for  a 
new  trial,  (j)  It  is  well  observed  upon  this  case,  that  the  opinion 
that  it  amounted  to  a  robbery  must  have  been  grounded  upon  the 
consideration  that  the  first  seizure  of  the  cart  and  goods  by  Hall, 
being  by  violence,  and  while  the  owner  was  present,  constituted  the 
offence  a  robbery,  (A) 

In  another  case,  also,  the  offence  was  holden  to  be  robbery  though  Gejcotaie's 
the  violence  made  use  of  was  under  the  colour  and  pretence  of  a  cVe:1.JJ^lTe 
legal  proceeding.     The  prosecutrix  was  brought  to  a  police  office  ^*^SL 
by  the  prisoner,  into  whose  custody  she  had  been  delivered  by  a  under  pretence 
headborough,  who   had   taken  her  up   under  a  warrant,  upon  a  of  carrying 
charge  of  having  committed  an  assault  upon  a  woman  who  lodged  with^reateT 
in  her  house.    The  magistrate  at  the  office,  having  examined  the  safety,  and  by 
complaint,  ordered  her  to  find  bail ;  but  at  the  same  time  advised  ▼iolenceex- 
the  parties  to  make  the  matter  up,  and  become  good  friends.     The  from  her  when 
magistrate  then  left  the  office,  (/)  and  the  prisoner,  who  was  an  so  handcuffed, 
under-servant  to   the   turnkey   of  the  New  Prison,  Clerkenwell,  k**,lljjjd«* 
and  acted  occasionally  as  a  runner  to  the  police  office,  but  had  no  to     ro  ^' 
regular  appointment  either  as  a  constable  or  other  peace  officer,  nor 
had  in  particular  any  order  to  carry  the  prosecutrix  to  prison,  (m) 
took  her  to  an  adjacent  public-house,  where  her  husband  was 
waiting  in  expectation  that  she  would  be  discharged.     When  her 
husband  found  that  the  matter  was  not  settled,  he  requested  that 
the  prisoner  would  wait  a  short  time,  while   he  went  to  procure 
bail,  and  immediately  left  the  house.      As  soon  as  he  was  gone, 
the  prisoner  began  to  treat  the  prosecutrix  very  ill,  locked  her  up 
for  some  time  in  a  stinking  place,  and  then  brought  her  out  and 
threatened  to  carry  her  immediately  to  prison.     She  was  terrified, 
and  implored  him  to  wait  till  her  husband  returned  ;  and  producing 
a  shilling  from   her  pocket,  offered   to   give   it  him,  or  even  to 
give  him  half-a-crown,  if  he  would  comply  with  her  request ;  but 
he  refused,  and   immediately  handcuffed  her  to  a  man  whom  he 
had  in  custody  on  a  charge  of  assault,  and  who,  as  the  prisoner 
alleged,  had  before  rescued  himself.    The  prisoner  then  kicked  her, 
thus  handcuffed,  before  him ;  and  shoved  her  and  her  companion 
into  a  coach,  which  he  ordered  to  drive  to  the  New  Prison.     He 
then  came  into  the  coach ;    and,  almost  immediately  upon  the 
coach  setting  off,  put  a  handkerchief  to  the  mouth  of  the  prose- 
cutrix, and  forcibly  took  from  her  the  shilling,  which  she  continued 
to  hold  in  her  hand,  saying,  at  the  same  time,  "  This  will  buy  us  a 
glass  a-piece."    He  then  asked  her,  if  she  had  any  more  money  in 
her  pocket,  said  that  he  was  sorry  for  her  children,  and  that  if  she 
had  as  much  money  as  would  pay  for  the  coach,  she  should  not  go 
to  prison.     She  exclaimed  that  she  had  no  more  money  ;  but  the 
man  who  was  handcuffed  to  her  rattled  the  handcuff  against  the 
side    of   her   pocket,   and   the  prisoner  put  his   hand  into   her 
pocket,   and  took    out  three  shillings.      He    then  continued  to 

(f)  Merriman  ».  The  Hundred  of  Chip-  (I)  In  the  report  of  this  cate  in  East,  it 

penham.  cor.   Hewitt,  J.,  and  afterwards  is  said  that  the  prisoner  alleged  that  the 

ear.  B.  R.,  on  the  motion  for  a  new  trial,  magistrate  made  oat  a  warrant  ot  oommit- 

Mich.  8  Geo.  3.    2  East,  P.  C.  c.  16,  ment  for  the  prosecutrix,  but  that  it  was  not 

s.  127,  p.  709.  produced. 

(A)  2  East,  P.  C.  c.  16,  s.  127,  p.  709,  (»)  See  note  (Z). 
note  (a). 
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promise  to  cany  her  back,  but  did  not  give  any  directions  to 
the  coachman  to  change  his  course.  In  about  ten  minutes  after  he 
had  so  taken  the  three  shillings,  he  stopped  the  coach  at  a  public- 
house,  called  for  some  gin,  drank  some  himself,  gave  the  coachman 
a  glass,  and  offered  the  prosecutrix  a  glass,  which  she  several  times 
refused,  but  at  last  drank,  upon  his  insisting  she  should  do  so  ;  («) 
he  then  gave  the  shilling  which  he  first  took  from  her  to  pay  for 
the  gin,  and  took  sixpence  in  change.  As  the  prisoner  had  pro- 
mised to  cany  her  back,  the  prosecutrix  made  no  complaint  at  die 
public-house,  but  said,  that  if  the  prisoner  would  carry  ner  back  he 
might  keep  the  other  three  shillings  which  he  had  taken  from  her. 
The  prisoner,  however,  proceeded  with  her  to  the  New  Prison. 
He  paid  a  shilling,  or  one  shilling  and  sixpence  for  the  coach  ;  but 
returned  no  part  of  the  money  to  the  prosecutrix.  Nares,  J.,  who 
tried  the  prisoner,  said,  that  in  order  to  commit  the  crime  of  robbery, 
it  was  not  necessary  that  the  violence  used  to  obtain  the  property 
should  be  by  the  common  and  usual  modes  of  putting  a  pistol  to 
the  head,  or  a  dagger  to  the  breast ;  and  that  a  violence,  though 
used  under  a  colourable  and  specious  pretence  of  law,  or  of  doing 

^*ustice,  was  sufficient,  if  the  real  intention  was  to  rob  ;  and  he 
eft  the  case  to  the  jury,  with  a  direction  that  if  they  thought  the 
prisoner  had  originally,  when  he  forced  the  prosecutrix  into  the 
coach,  a  felonious  intent  of  taking  her  money,  and  that  he  made  use 
of  the  violence  of  the  handcuffs  as  a  means  to  prevent  her  making 
resistance,  and  that  he  took  the  money  with  a  felonious  intent,  they 
should  find  him  guilty.  The  jury  found  that  the  prisoner  had  a  felo- 
nious intent  of  getting  whatever  money  the  prosecutrix  had  in  her 
pocket,  and  that  the  putting  her  into  the  state  described  in  the  evi- 
dence was  only  a  colourable  mean  of  putting  his  felonious  intention 
into  execution.  And  upon  the  case  being  referred  to  the  twelve 
judges,  they  were  unanimously  of  opinion,  that  as  it  was  found  by 
the  verdict  that  the  prisoner  had  an  original  intention  to  take  the 
money,  and  had  made  use  of  violence,  though  under  the  sanction 
and  pretence  of  law,  for  the  purpose  of  obtaining  it,  the  offence  was 
clearly  a  robbery,  (o) 
Though  the  Though  the  violence  be  used  for  a  different  purpose  than  that 

violence  be  not  0f  obtaining  the  property  of  the  party  assaultecf ;  yePif  property 
purpose  of  oh-  he  obtained  by  it,  the  offence  will,  under  some  circumstances  at  least; 
tuning  the  amount  to  robbery  :  as  where  money  was  offered  to  a  party  endea- 
property  of  the  vouring  to  commit  a  rape,  and  taken  by  him.  Blackham  assaulted 
•d^yetTif  *~  a  woman  ^^  intent  to  ravish  her,  and  she,  without  any  demand 
property  be  from  him,  offered  him  money,  which  he  took  and  put  into  his  pocket, 
obtained  by  it,  but  continued  to  treat  the  woman  with  violence,  in  order  to  effect 
maVbTrob-  bis  original  purpose,  until  he  was  interrupted  ;  and  this  was  holden 
bery.  to  be  robbery  by  a  considerable  majonty  of  the  judges  ;  on  the 

rund  that  the  woman,  from  the  violence  and  terror  occasioned 
the  prisoner's  behaviour,  and  to  redeem  her  chastity,  offered  the 
money,  which  it  was  clear  she  would  not  have  given  voluntarily  ; 
and  that  the  prisoner,  by  taking  it,  derived  an  advantage  to  himself 

(n)  In  the  report  of  this  case  in  Leach,      Nares,  J.    1  Leach,  280,  considered  of  by 
it  is  said,  that  he  induced  her  to  drink      the  Judges  in  Mich.    T.  1783.    2 


a  glass  by  repeating  his  promise  that  she      P.  C.  c.  16,  s.  127,  p.  709.     And  see  the 
should  not  be  detained.  Seas.  Pap. 295. 

(o)  Gascoigne's  case,  O.  B.   1783,  cor. 
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from  his  felonious  conduct,  though  his  original  intent  were  to  commit 
a  rape.  (  p) 

With  respect  to  "  the  putting  in  fear."  gr  constructive  violence.  Of  the  petting 
when  that  is  the  means  by  wtacft  tne  taking  is  effected,  it  may  be  in  fcwr- 
considered,  with  reference,  first,  to  those  cases  in  which  the  fear    c'  • 
excited  has  been  of  injury  to  die  person  ;    secondly,  to  those  in 
which  the  fear  excited  has  been  of  injury  to  the  wrovertv ;  and,    cl1 


thirdly,  to  those  in  which  the  fear  excited  has  been  ot  injury  to  ^ 
the  character.  It  should,  however,  be  remembered,  as  generally 
applicable  to  cases  of  this  description,  that  where  property  is  ex- 
torted by  fear,  it  will  constitute  a  robbery  by  putting  in  fear, 
though  it  may  be  taken  in  the  shape  of  a  colourable  gift,  (q)  So  that 
if  a  man,  whether  with  or  without  a  drawn  sword,  or  other  offensive 
weapon,  but  with  such  circumstances  of  terror  as  indicate  a  felonious 
intention,  ask  alms  from  a  person  who  gives  to  him  through  mistrust 
and  apprehension  of  violence,  it  will  be^obbery?  and  so  it  will  be 
if  the  thief,  after  having  first  made  an  assault,  cease  to  use  force,  and 
ask  money  for  alms,  which  is  given  him  by  the  party  attacked,  while 
there  remained  a  reasonable  ground  for  the  continuance  of  the  fear 
excited  by  the  assault  (r)  And  if  thieves  come  to  rob  A.,  and, 
finding  little  about  him,  enforce  him,  by  menace  of  death,  to  swear 
to  bring  them  a  greater  sum,  which  he  does  accordingly,  this  is 
robbery,  if  the  fear  of  that  menace  continued  upon  him  at  die  time 
he  delivered  the  money,  (s) 

The  fear  of  injury  to  the  person  is  that  which  is  commonly  ex-  Of  the  fear  of 
cited  on  the  commission  ot  mis'  offence];    and  where  propertyis  mjwytothe 
obtained  by  this  means,  it  will  amount  to  robbery,  though  there  be  P6™00* 
no  great  degree  of  terror  or  affright  in  the  party  robbed.  It  is  enough 
if  the  fact  be  attended  with  such  circumstances  of  terror,  such  threat- 
ening, by  word  or  gesture,  as,  in  common  experience,  are  likely  to 
create  an  apprehension  of  danger,  and  induce  a  man  to  part  with 
his  property  for  the  safety  of  his  person,  (t)    Where,  therefore,  on 
an  indictment  for  robbery,  it  appeared  that  the  prisoners  and  their 
companions  hung  around  the  prosecutor's  person  in  the  streets  of 
Manchester,  so  as  to  render  all  attempts  at  resistance  hazardous, 
if  not  vain,  and  rifled  him  of  his  watch   and  money,  but  it  did 
not  appear  that  any  force  or  menace  was  used,  it  was  neld  that  this 
was  a  robbery ;  for  if  several  persons  so  surround  another,  as  to 
take  away  the  power  of  resistance,  that  is  force,  (u)    And  it  is  not 


necessary  that  actual  tear  shouIS  be  strictly  and  precisely  proved  ;  as 
the  law,  in  odium  spoUatoris,  will  presume  fear,  where  mere  appears 
to  be  a  just  ground  for  it  (v) 


(p)  Blackham'scase,  1787.  2  East,  P.  C. 
c.  16,8. 128,  p.  711. 

(g)  Ante,  p.  871,  et  seq. 

(r)  2  East,  P.  C.  c.  16,  s.  128,  p.  711. 
4  Blac.  Com.  244.     Ante,  p.  871 ,  et  $eq. 

(a)  Ante,  p.  871,  FStih.  Coron.  pi.  464. 
3  Inst  68.  1  Hale,  532.  2  East,  P.  C. 
c  16,  s.  129,  p.  7  ]  4,  in  which  last  book  the 
reason  given  by  Hawkins  (1  Hawk.  P.  C. 
c.  34,  s.  I)  for  this  doctrine,  and  which 
would  seem  to  lead  to  the  conclusion  that 
it  would  be  robbery  in  such  case,  though 
the  party  delivered  the  money  solely  under 
the  mistaken  conscientious  compulsion  of 


his  oath,  is  denied.  And  from  note  (a)  in 
East,P  C.  ibid.,  it  seems  that  the  delivery 
of  the  money  was  an  act  more  immediately 
consequent  upon  the  menace  and  oath  than 
would  appear  from  the  statement  of  the 
case  as  given  in  the  text  from  3  Inst.,  and 
I  Hale. 

(0  Fost.  128.  4  Blac.  Com.  243,  244. 
Donnally's  case,  1  Leach,  197. 

(»)  Hughes's  case,  1  Lew.  301,  Bay- 
ley,  J. 

O)  Fost  128.  2  East,  P.  C.  c.  16, 
s.  128,  p.  711. 
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though  the 
party  go  to 
meet  the  rob- 
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And  this  fear 
may  exist, 
though  the 
property  be 
taken  under 
colour  and  on 
pretence  of 
a  purchase. 


Of  Robbery  from  the  Person.         [book  iv. 

One  Norden,  having  been  informed  that  one  of  the  early  stage 
coaches  had  been  frequently  robbed  near  the  town  by  a  sonde 
highwayman,  resolved  to  use  his  endeavours  to  apprehend  the 
robber.  For  this  purpose,  he  put  a  little  money  and  a  pistol 
into  his  pocket,  ana  attended  the  coach  in  a  post-chaise,  till  the 
highwayman  came  up  to  the  company  in  the  coacn,  and  to  him,  and 

E resenting  a  weapon  demanded  their  money.  Norden  gave  him  the 
ttle  money  he  had  about  him,  and  then  jumped  out  of  the  chaise 
with  the  pistol  in  his  hand,  and,  with  the  assistance  of  some  others, 
took  the  highwayman.  This  was  holden  to  be  a  robbery  of 
Norden.  («?) 

The  fear  necessary  to  constitute  the  crime  of  robbery  may 
though  the  property  be  taken  under  colour,  and  on  the  prete 
[a  purchase,     for  it  a  person  by  force  or  threats  compel  ano 


The  fear  may 
be  of  violence 
to  the  child  of 
the  party. 


Threat  toa 
wife  of  charge 
of  an  infamous 
crime  against 
her  husband. 


give  him  goods,  and  by  way  of  colour  oblige  him  to  take,  or  if  he 
offer  less  than  the  value,  it  is  robbery  ;  as  where  the  prisoner  took  a 

auantity  of  wheat  worth  eight  shillings,  and  forced  the  owner  to  take 
lirteen-pence  half-penny  for  it,  threatening  to  kill  her  if  she  refused, 
the  offence  was  clearly  holden  to  be  robbery  by  all  the  judges  upon 
a  conference,  (x)  But  whether  the  forcing  a  chapman  to  sell  his 
wares,  and  giving  him  the  full  value  for  them,  will  amount  to  robbery, 
has  been  considered  as  doubtful,  (y) 

It  seems  that  the  fear  of  violence  to  the  person  of  a  child  of  the 
party  from  whom  property  is  demanded,  will  fall  within  the  same 
consideration  as  if  the  fear  were  of  violence  to  the  person  of  the 
party  himself.  Thus  where  a  case  was  put  in  argument  of  a  man 
walking  with  his  child,  and  delivering  his  money  to  another  person, 
upon  a  threat  that,  unless  he  did  so,  the  other  would  destroy  his 
child,  Hotham,  B.,  said,  that  he  had  no  doubt  that  it  would  be  a  rob- 
bery. («)  And  in  a  subsequent  case,  Eyre,  C.  J.,  said,  that  a  man 
might  be  said  to  take  by  violence,  who  deprived  the  other  of  the 
power  of  resistance,  by  whatever  means  he  did  it ;  and  that  he  saw 
no  sensible  distinction  between  a  personal  violence  to  the  party  him- 
self, and  the  case  put  by  one  of  the  judges,  of  a  man  holding  another's 
child  over  a  river,  and  threatening  to  throw  it  in  unless  he  gave  him 
money,  (a) 

But  obtaining  money  from  a  wife,  under  a  threat  of  accusing  her 
husband  of  an  unnatural  crime,  is  not  robbery.  Upon  an  indict- 
ment for  robbing  the  wife  of  P.  Abraham,  it  appeared  that  the 
money  was  obtained  from  the  wife  by  a  threat  to  accuse  her  husband 
of  an  unnatural  offence,  and  the  money  so  obtained  was  the  property 
of  her  husband.  Littledale,  J.,  said  "  the  case  was  new  and  per- 
plexing ;  he  thought  it  was  rather  a  misdemeanor.  To  make  a  case 
of  this  description  a  robbery,  the  intimidation  should  be  on  the  mind 
of  the  person  threatened  to  be  accused,  and  the  apprehension  of  the 
wife  was  of  a  different  character.  The  7  &  8  Geo.  4,  c  7,  is  in 
terms  confined  to  threats  made  to  the  party  himself!  The  principle 
is,  that  the  person  threatened  is  thrown  off  his  guard,  and  has 
not  firmness  to  resist  the  extortion  ;  but  he  could  not  apply  that 


(w)  Fort.  129. 

(*)  Sunons's  case,  Cornwall  Lent  Ass. 
1773.     2  East,  P.  C.  c  16,  s  128,  p.  712. 

(y)  1  Hawk.  P.  C.  c.  34,  s.  14.  4 
Blac.  Com.  244,  ante,  p.  872. 


(*)  Donnally's  case,  1779.  2  East,  P.  C. 
c.  16,  s.  130,  p.  718. 

(a)  Reane's  case,  1794.  2  East,  P.  C. 
c  16,  s.  132,  p.  735,  post,  p.  890. 
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principle  to  the  wife  of  the  party  threatened.  Even  as  a  misde- 
meanor, the  case  was  new,  though  he  thought  that  the  only  way  to 
treat  the  offence.  He  therefore  directed  an  acquittal.  (6) 

The  cases  in  which  the  offence  of  robbery  has  been  committed  by  or  the  fear 
means  of  a  fear  of  injury  to  the  property  of  the  party  are  principally  of  injury  to  the 
those  in  which  the  terror  excited  was  ot"  the  probable  outrages  of  a  i»roPer^r« 
mob. 

The  prisoner,  who  was  a  ringleader  in  some  riots  amongst  the  simons's  case, 
tinners  in  Cornwall,  came  with  about  seventy  of  his  companions  to  Threat  to 
the  house  of  the  prosecutor,  and  said  that  they  would  nave  from  J^^6™^ 
him  the  same  as  they  had  had  from  his  neighbours,  namely,  a  guinea,  level  the  home 
or  else  they  would  tear  his  mow  of  corn,  and  level  his  house.   lie  gave  of  the  prose- 
them  a  crown  to  appease  them  ;  when  the  prisoner  swore  that  he  cutor* 
would  have  five  shillings  more,  which  the  prosecutor,  being  terrified, 
gave  him.     They  then  opened  a  cask  of  cyder  by  force,   drank 
part  of  it,  and  eat  the  prosecutor's  bread  and  cheese ;  and  the  pri- 
soner carried  away  a  piece.      The  indictment  contained  two  counts, 
one  for  robbing  the  prosecutor  of  ten  shillings  in  his  dwelling-house, 
by  assault  and  putting  him  in  fear,  and  the  other  for  putting  the 
prosecutor  in  fear,  and  taking  from  him  in  his  dwelling-house  a 

3uantity  of  cyder,  pork,  and  bread.     It  was  holden  robbery  in  the 
welling-house.  (c) 
During  the  riots  in  London,  in  the  year  1780,  a  boy  with  a  Taplin's  case, 
cockade  in  his  hat  knocked  violently  at  the  prosecutor's  aoor,  who  Mo*"jJ  e*: 
thereupon  opened  it,  when  the  boy  said  to  him,  "  God  bless  your  jJSonerrt  the 
honour,  remember  the  poor  mob."    The  prosecutor  told  him  to  go  head  of  a  mob 
along  ;  on  which  he  said,  w  Then  I  will  go  and  fetch  my  captain,"  without  any 
and  went  away  ;  but  soon  afterwards  the  mob,  to  the  number  of  a  [S^being 
hundred,  armed  with  sticks,  and  such  other  things  as  they  had  been  expressed, 
able  to  procure,  came,  headed  by  the  prisoner,  who  was  on  horse- 
back, and  whose  horse  was  led  by  the  same  boy.     On  their  coming 
up,  the  bystanders  said,  a  You  must  give  them  money,"  and  the  boy 
said,  "  Now,  I  have  brought  my  captain ;"  and  some  of  the  mob 
said,  "  God  bless  this  gentleman,  he  is  always  generous."    The  pro- 

(b)  Rex  v.  Edward,  1  M.  &  Rob.  257.  hension  and  reality  than  even  death  itself," 

S.  C.  5  C.  &  P.  518.    The  prisoner  was  [per  Ashurst,  J.,  ibid.,]  and  therefore,  thV 

afterwards  tried  for  the  misdemeanor,  but  threat  of  making  such  a  charge  must  ope- 

acquitted,  the  prosecutor  not  appearing.  rate  in  the  strongest  possible  manner  on 

See  Rex  v.  Knewland,  2  Leach,  721,  pott,  the  mind  of  the  wife,  indeed  much  more 

p.  884,  which  seems  to  support  the  view  of  forcibly  than  any  threat  of  injury  to  any 

the  learned  judge  that  if  this  was  not  rob-  property  could  possibly  do.  It  should  be  ob- 

bery,  H  was  only  a  misdemeanor.    But  it  served,  that  in  Rex  v.   Knewland  it  was 

seems  to  deserve  consideration  whether  as  contended  on  the  trial  that  if  the  fear  was 

"  the  law  considers  the  fear  of  losing  cha-  not  sufficient  to  constitute  the  crime  of 

racter  by  such  an  imputation  as  equal  to  robbery,  the  prisoners  might  be  convicted 

the  fear  of  losing  life  itself,  or  of  sustaining  of  larceny,  it  they   obtained   the    money 

other  personal  injury;*'  [per  Ashurst,  J.,  fraudulently,  with   a  felonious  design  to 

delivering  the  judgment  in  Rex  e.  Knew.  convert  it   to  their  own   use ;   but   this 

land,]  it  might  not  well  be  contended  that  point  was  neither  noticed  by  the  Court  on 

the  tear  of  such  a   charge  being  made  the  trial,  nor  by  the  twelve  judges  upon  the 

against    a    husband    would    operate   as  case  reserved ;  indeed  the  only  question 

strongly  on  the  mind  of  the  wife  as  any  submitted  to  them   seems   to  nave  been 

threat  of  personal  violence,  or  even  of  death  whether  the  circumstances  were  sufficient  to 

to  him  could  possibly  do ;  and  especially  as  constitute  the  crime  of  robbery.  C.  S.  G. 
"  the  bare  idea  of  being  thought  addicted  to  (e)  Simons's  case,  1773.    »2  East,  P.  C. 

so  odious  and  detestable  a  crime  is  of  itself  c  16,  s.  131,  p.  73  K    See  another  case 

sufficient  to  deprive  the  injured  person  of  against    the    same    prisoner,    where    the 

all  the  comforts  and  advantages  of  society  ;  threat  was  of  injury  to  the  person,  ante, 

a  punishment  mure  terrible,  both  in  appre-  p.  880. 
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secutor  then  said  to  the  prisoner,  "  How  much  T  to  which  the 
prisoner  answered,  "  Half-a-crown,  Sir ;"  upon  which  the  prosecutor, 
who  had  before  only  intended  to  give  a  shilling,  gave  the  prisoner 
half-a-crown.  The  mob  then  save  three  cheers,  and  went  to  the  next 
house.     This  was  holden  to  be  robbery,  (d) 

If  a  mob  go  to  a  person's  house,  and  civilly  ask  and  advise  him  to 
give  them  something,  if  this  be  not  done  bond  fide,  but  as  a  mere 
mode  of  robbing  him,  the  offence  is*tobbery*S  and  evidence  of 
demands  of  money,  made  by  the  same  mob  on  the  same  day,  at 
other  houses,  is  admissible,  to  show  that  this  was  not  done  bond 
fide.  On  an  indictment  for  robbery,  it  appeared  that  the  prisoners 
went  with  a  mob  to  the  prosecutor's  house,  and  that  one  of  the  mob 
very  civilly,  and,  as  the  prosecutor  then  thought,  with  a  good  inten- 
tion, advised  him  to  give  them  something  to  get  rid  of  them,  and  to 
prevent  mischief,  and  that  in  consequence  of  this,  he  gave  them  the 
money  stated  in  the  indictment  To  show  that  this  was  not  bond 
fide  advice,  but  in  reality  a  mere  mode  of  robbing  the  prosecutor, 
it  was  proposed  to  give  evidence  of  other  demands  of  money 
made  by  the  same  mob  at  other  houses,  at  different  times  of  the 
same  day,  when  some  of  the  prisoners  were  present ;  it  was  ob- 
jected that  the  fact,  that  money  had  been  demanded  at  other 
places  would  be  no  proof  of  any  demand  made  on  the  prosecu- 
tor ;  and  that  this  was,  in  effect,  trying  the  prisoners  upon  other 
charges,  which  they  could  not  be  prepared  to  meet  But  it  was 
held,  that  what  was  done  before  and  after  the  particular  transaction 
at  the  prosecutor's  house,  but  in  the  course  of  the  same  day,  and 
when  the  prisoners  were  present,  might  be  given  in  evidence,  (e) 

In  another  case,  which  occurred  also  upon  the  trial  of  some  of  the 
rioters  in  the  year  1780,  the  prosecutor  swore  that  the  prisoner  and 
another  man  entered  into  his  dwelling-house  ;  and,  upon  being  asked 
by  him  what  they  wanted,  the  prisoner,  having  a  drawn  sword  in 
his  hand,  said  with  an  oath,  "  Put  one  shilling  into  my  hat,  or  I  have 
a  party  that  can  destroy  your  house  presently ;"  upon  which  he  gave 
him  a  shilling.  It  was  also  sworn  by  another  witness,  that  the  pri- 
soner also  said,  that  if  the  prosecutor  "  would  keep  the  blood  within 
his  mouth,  he  must  give  the  shilling."  This  offence  was  also  holden 
to  be  robbery.  (/) 

In  a  subsequent  case,  corn  was  taken  from  the  prosecutor  by  the 
prisoner,  and  a  mob  who  accompanied  him,  compelling  the  prose- 
cutor to  sell  it  under  its  value,  by  a  threat  that  if  he  would  not  sell 
it  at  the  sum  offered,  it  should  be  taken  away.  The  prosecutor  had 
corn  belonging  to  other  persons  in  his  possession  when  the  prisoner 
came  to  him,  together  with  a  great  mob  marching  in  military  order. 
One  of  the  mob  said,  that  if  he  would  not  sen  they  were  going 
to  take  it  away  ;  and  the  prisoner  said  that  they  would  give  thirty 
shillings  a  load,  and  if  he  would  not  take  that,  they  would  take  the 
corn  away  ;  upon  which  the  prosecutor  sold  corn  for  thirty  shillings, 
which  was  worth  thirty-eight  shillings.  This  was  ruled  to  be 
robbery,  (p) 


(d)  Taplin  8  case,  O.  B.  1780.  2  East, 
P.  C.  c  16,s.  128,  p.  712. 

(e)  Rex  v.  Wrakworth,  4  C.  &  P.  444, 
Parke  and  Alderson,  Js.t  and  Vaughan,  B. 
I-ord  Tenterden,  upon  having  this  ruling 


communicated  to  him,  concurred  in  it 
(/)  Brown's  case,  O.  B.  1780.    2 

P.  C.  c  16,  s.  131,  p.  731. 
(ff)  Spencer's  case,  tor,  Buller,  J.,  York 

Sum.  Ass.  1783.    2  East,  P.  C.  c.  16, 
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Some  years  subsequent  to  the  cases  which  have  been  mentioned,  Astley's  case. 
and  during  the  riots  at  Birmingham,  a  case  occurred  where  money  ^J6*^™" 
was  obtained  from  the  owner  by  a  threat  that  if  he  did  not  give  it,  that  tbe 
his  house  should  be  destroyed  by  a  mob.     The  two  prisoners  were  bouse  of  the 
indicted  for  robbing  one  Grundy.      The  prisoners,  together  with  J^JJJJ1^ 
a  man  who  was   unknown,  went   to   the   house  of  Mr.  Grundy,  pulled  down 
near   Birmingham  ;  when,   upon  Mr.    Grundy  coming  out,  they   by  a  mob  at  a 
pulled  off  their  hats,  and  shouted,  "  Church  and  KW ;"   upon  future  thne' 
which  Mr.  Grundy  did  the  same,  and  advanced  towards  the  pri- 
soners in  much  alarm,  when  the  stranger  accosted  him,  and  said, 
"  I  am  come  out  of  friendship  to  you,  Mr.  Grundy,  to  let  you  know 
your  house  is  marked  to  come  down  to-morrow  morning  at  two 
o'clock.     I  am  the  head  of  the  mob  ;  they  are  two  thousand  strong 
in  Birmingham  ;  I  must  have  something  to  make  my  men  drink ; 
I  can  bring  two  or  three  hundred  in  an  hour's  time,  or  keep  them 
back."    Mr.  Grundy  said,  "  As  to  something  to  drink,  you  shall 
have  anything  you  have   a  mind  for."    The  stranger  then  said, 
"I  must  have  money."  Mr.  Grundy  offered  him  half-a-crown,  which 
he  rejected  with  contempt ;  upon  which  Mr.  Grundy  asked  what  he 
wanted  ?  and  he  replied  that  he  must  have  twenty  guineas  ;  and, 
upon  Mr.  Grundy  telling  him    that   he  had  not  so  much  in  the 
house,  said,  that   if  Mr. .  Grundy    did   not  give   him   something 
handsome  for  his  men  to  drink,  his  house  should  come  down.   Mr. 
Grundy  said,  that  he  might  have  nine  or  ten  guineas  ;  which  he 
asked  to  see.      While  Mr.  Grundy  was   taking   his  purse  out  of 
his  pocket,  one  of  the  prisoners  told  him  he  might  depend  upon 
it  that  the  stranger  was  the  head  of  the  mob,  with  other  discourse 
of  a  similar  kind  as  to  his  power ;    and  particularly  that  he  was 
the    first   man   who  had  entered  every  house  that  had  been  de- 
stroyed. This  expression  so  struck  Mr.  Grundy  that  he  immediately 
took  the  money,  which  amounted  to  nine  guineas  and  a  half,  out 
of  his  purse,  and  gave  it  to  the  stranger ;    who   counted  it,  and 
demanded  something  to  drink ;    when    they    all    went  into  Mr. 
Grundy's  house  and  had  some  liquor  ;  after  which,  in  going  away, 
they  assured  Mr.  Grundy  that  he  should  be  protected.     There  was 
no  evidence  that  the  prisoners  had  any  of  the  money  at  the  time  ; 
but  it  appeared  that  a  small  share  of  it  was  given  to  them  after- 
wards.    Mr.    Grundy,  in   giving   his  evidence,  said,  that  he  was 
greatly   alarmed,    but   not   for   his    person ;    that    no    injury  was 
threatened  to  his  person  ;  but  that,  when  he  delivered  his  money, 
his  apprehension  was,  that  if  he  had  refused  to  do  so,  the  men  would 
have  gone  to  Birmingham,  and  have  returned  with  other  persons, 
and  pulled  down  his  house  and  plundered  it,  (before  he  could  have 
removed  his  wife,  who  was  in  the  house  in  great  agitation,)  as  they 
had  threatened,  and  as  different  houses  in  Birmingham  had  been 
before  pulled  down.     Upon  these  facts  it  was  objected,  on  behalf  of 
the  prisoners,  that  there  was  no  evidence  of  robbery,  as  the  prosecutor 
did  not  deliver  his  money  from  any  immediate  fear  of  danger  to 
himself  or  his  property,  but  from  an  apprehension  of  future  injury  to 
his  house,  by  pulling  it  down.     The  truth  of  the  evidence  was,  how- 

s.  128,  p.  712,  713.     Tbe  prisoner  was      pert/  under   colour  of  a   purcbase,  see 
executed.    As  to  cases  where  tbe  owner      ante,  p.  872  &  880. 
has  been  compelled  to  part  with  bis  pro- 
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ever,  left  to  the  jury ;  who  found  the  prisoners  guilty,  saying,  that 
they  were  satisfied  that  Mr.  Grundy  did  not  deliver  his  money  from 
any  apprehension  of  danger  to  his  life  or  person,  but  from  an  appre- 
hension that,  if  he  refused,  his  house  would  at  some  future  time  be 
pulled  down,  as  the  prisoners  and  the  stranger  threatened,  in  the  same 
manner  as  other  houses  in  Birmingham  had  been  before,  and,  the 
facts  of  the  case  being  afterwards  submitted  to  the  Judges,  for  their 
opinion,  whether  the  evidence  amounted  to  robbery,  a  majority  of 
them  held  that  it  did.  (A) 

The  cases  of  robbery  in  which  the  property  has  been  obtained 
by  means  of  a  fear  being  excited  of  injury  to  the  character  of  the 
party  robbed  appear  to  be  all  of  one  description.     Indeed  it  has 


been  said,  that  tne  terror  which  leads  a  party  to  apprehend  an 
jury  to  his  character  has  never  been  deemed  sufficient  to  support 
an  indictment  for  robbery,  except  in  the  particular  instance  of  its 
being  excited  by  means  of  insinuations  against,  or  threats  to  de- 
stroy the  character  of  the  party  pillaged,  by  accusing  him  of  sodo- 
mitical  practices.  In  the  case  in  which  this  doctrine  is  laid 
down  it  appeared  that  the  prisoners,  assisted  by  other  persons, 
got  the  prosecutrix  into  a  house,  under  pretence  of  an  auction 
being  carried  on  there,  forced  her  to  bid  for  a  lot  of  articles  which 
was  immediately  knocked  down  to  her,  and  then,  upon  her  not 
producing  the  money  to  pay  for  it,  threatened  that  she  should  be 
taken  to  Bow-street,  and  from  thence  to  Newgate,  and  be  impri- 
soned till  she  could  raise  the  money ;  that,  after  these  threats  had 
been  used,  a  pretended  constable  was  introduced,  who  said  to  the 
prosecutrix,  "  Unless  you  give  me  a  shilling  you  must  go  with 
me,"  upon  which  she  was  induced  to  give  the  pretended  constable 
a  shilling ;  and  that  the  prosecutrix  parted  with  the  shilling,  being 
in  bodily  fear  of  going  to  prison,  as  a  means  of  obtaining  her 
liberty,  and  to  avoid  being  carried  to  Bow-street  and  to  Newgate, 
and  not  out  of  fear  or  apprehension  of  any  other  personal  force  or 
violence.  The  Judges,  after  argument,  and  a  minute  discussion 
of  the  circumstances  of  the  case,  were  of  opinion  that  they  were 
not  sufficient  to  constitute  the  crime  of  robbery.  They  thought 
that  the  threat  used  of  taking  the  prosecutrix  to  Bow-street,  and 
from  thence  to  Newgate,  was  only  a  threat  to  put  her  into  the 
hands  of  the  law,  which  she  might  have  known  would  have  taken 
her  under  its  protection  and  set  her  free,  as  she  had  done  no 
wrong;  that  an  innocent  person  need  not  in  such  a  situation  be 
apprehensive  of  danger?;  and,  therefore,  that  the  terror  arising 
from  such  a  source  was  not  sufficient  to  induce  an  individual  to 
part  with  property,  so  as  to  amount  to  robbery.  And  they  said, 
it  was  a  case  of  simple  duress  for  which  the  party  injured  might 
have  a  civil  remedy  by  action,  which  could  not  be,  if  the  net 
amounted  to  felony,  (t) 

But  the  fear  of  injury  to  character,  which  may  be  excited  by 
accusing  a  person  of  sodomitical  practices,  had  been  holden  to 


(A)  Astley's  cue  (James  and  Esekiel),  2 
East,  P.  C.  c.  16,  s.  131,  p.  729 

(i)  Rex  v.  Knewland  and  Wood,  O.  B. 
1796. 2  Leach,  721.  2  East,  P.  C.  c.  16, 
s.  131,  p.  732.  It  appears  from  the  latter 
book  that  the  case  was  considered  by  the 


Judges  in  HiL  T.  1796,  Askant,  J., 
Hotham,  B.,  Perryn,  B*  and  Buller,  J.t 
being  absent.  But  the  opinion  of  the 
Judges  was  afterwards  delivered  by  Ash- 
hurst,  J.,  who  did  not  state  thai  he  in  any 
way  dissented. 
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come  under  a  different  consideration,  long  before  the  7  &  8 
Geo.  4,  a  29.  As  the  imputation  of  being  addicted  to  bo  odious 
and  detestable  a  crime  would  be  sufficient  to  deprive  the  injured 
person  of  all  the  comforts  and  advantages  of  society,  and  would 
inflict  a  punishment  more  terrible  than  death,  both  in  apprehen- 
sion and  reality,  the  law  considered  the  fear  of  losing  character 
by  such  an  imputation,  as  equal  to  the  fear  of  sustaining  personal 
injury,  or  even  of  losing  life  iteel£  (»") 

By  the  1  Vict  c.  87,  s.  4,  *  Whosoever  shall  accuse  or  threaten  punithment 
to  accuse  any  person  of  the  abominable  crime  of  buggery  committed  for  obtaining 
either  with  mankind  or  with  beast,  or  of  any  assault  with  intent  to  5?2?2f  ** 
commit  the  said  abominable  crime,  or  of  any  attempt  or  endeavour  accusing  of 
to  commit  the  said  abominable  crime,  or  of  making  or  offering  any  unnatural 
solicitation,  persuasion,  promise,  or  threat  to  any  person  whereby  CTime8- 
to  move  or  induce  such  person  to  commit  or  permit  the  said  abo- 
minable crime,  with  a  view  or  intent  in  any  of  the  cases  aforesaid 
to  extort  or  gain  from  such  person,  and  shall  by  intimidating  such 
person  by  such  accusation  or  threat  extort  or  gain  from  such  person 
any  property,  shall  be  guilty  of  felony,  (j)  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  die  Court,  to  be  trans- 
ported beyond  the  seas  for  the  term  of  his  or  her  natural  life,  or  for 
any  term  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  three  years."  It  is  clear  upon  this  enactment, 
that  the  offender  must  extort  or  gain  the  property  from  the  parly 
robbed  by  intimidating  such  party,  and  that  the  intimidation  must 
be  by  an  accusation  or  threat  to  accuse  of  an  infamous  crime. 
With  respect  to  the  nature  and  degree  of  the  intimidation  it  should 
seem  that  if  the  accusation  or  threat  produces  a  reasonable  fear  of  loss 
of  character,  the  intimidation  will  be  sufficient,  though  the  accusa- 
tion or  threat  be  not  accompanied  with  any  actual  violence,  and 
.  though  it  do  not  produce  any  fear  of  being  taken  into  custody,  or 
exposed  to  any  punishment 

The  prisoner  was  indicted  for  a  highway  robbery,  in  the  year  Jones'!  cue. 
1776,  and  the  following  facts  appeared  upon  the  evidence.    The  £"f°(lrob"t1 
prosecutor  and  the  prisoner,  not  being  at  the  time  at  all  acquainted,  JJSiecutcw 
pressed,   together  with  a  great  crowd,   into  the  upper  gallery  of  stated  that  at 
the  play-house  at  Covent-garden,  after  which  the  prisoner  took  his  ^^j?6 .*? 
seat  by  the  side  of  the  prosecutor.     During  the  play  the  prisoner  ^01iey |£ u£* 
asked  the  prosecutor  whether  a  journeyman  who  had  spoken  to  dentood  the 
him  was  ot  his  company ;  to  which  the  prosecutor  replied  in  the  threatened 
negative ;  and  no  other  conversation  passed  between  them  during  ftn^Qtation 
the  play.     When  the  play  was  over  the  prisoner  followed  the  pro-  of  sodomy ; 
secutor  out  of  the  house,   and  as  they  were  crossing  Bow-street  ^fi^T*8  ** 
proposed  to  him  to  have  something  to  drink,  to  which  the  prose-  ^  y^  £at 
cutor  assented,   and  they  went  together  to  an  adjoining  public-  he  had  neither 
house.     In  a  few  minutes,  and  after  they  had  drunk  some  porter,  52"^?°* 
the  prisoner  turned  towards  the  prosecutor,  and  asked  him  what  £3^  fa. 
he  meant  by  the  liberty  he  had  taken  with  his  person  in  the  play-  assistance ; 
house.     The  prosecutor  said,  that  he  knew  or  no  liberties  being  an<Jthatth« 
taken ;  when  the  prisoner  replied,  "  Damn  you,  Sir,  but  you  did ;  whiS  helad 
and  there  were   several  reputable   merchants  in  the  house  who  been  detained 
will  take  their  oaths  of  it."    The  prosecutor,  much  alarmed,  im-  » the  street 

v   (t)   By  Ashhurst,  J  ,  in   the  case  of         (j)  Of  -robbery"  in  the  7  &  8  Geo.  4, 
Kaewlaod  and  Wood,  2  Leach,  731.  c  29. 
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by  the  pi  i-       mediately  rose  from  his  seat,  paid  for  the  porter,  and  went  oat 
soner,  put  him  of  the  house,  saying  to  the  prisoner,  that  he  did  not  know  what 
•rfeT'oflib16    ne  meant*     The  prisoaer  followed  him  into  the  street,  where  there 
person.        .   was  a  considerable  crowd,   and  hallooed  out,   "Damn  you,    Sir, 
stop !   for  if  you  offer  to  run,  1  will  raise  a  mob   about   you  f 
ana  then  seizing  him  violently  by  the  arm,   exclaimed,    "  Damn 
you,  Sir !  this  is  not  to  be  borne !  you  have  offered  an  indignity 
to  me,  and  nothing  can  satisfy  it !"    The  prosecutor,  terrified  by 
these  expressions,  and  the  manner  in  which  they  were  uttered,  re- 
plied, "  For  God's  sake  what  do  you  want,  what  would  you  have 
me  do?"    to  which  the  prisoner  said,    in  a  lower  tone  of  voice, 
"A  present — a    present — you  must  make   me   a   present-"     The 
prosecutor  asked  him,  "  A  present,  of  what  ?"  upon  which  the  pri- 
soner said,  "  Come,  come,  what  money  have  you  ?  How  much  can 
rou  give  me  now  ?"  The  prosecutor  said,  he  had  but  little  money, 
>ut  that  the  prisoner  should  have  what  he  had  about  him :  and 
accordingly  gave  him  three  guineas,  and  some  silver.      The  pri- 
soner said,  it  was  not  enough,  and  demanded  more.    During  the 
whole  of  this  conversation  the  prisoner  held  the  prosecutor  fast  by 
the  arm,   and  thereby  defeated  several  efforts  which  he  made  to 
get  away ;  and  at  length,  when  he  suffered  the  prosecutor  to  walk 
on,  still  accompanied  him,  keeping  tight  hold  of  his  arm,  down 
another  street     At  length  the  prisoner  loosed    his  arm,    but  did 
not  leave  him ;  and  as  he  refused  to  tell  his  name,  or  where  he 
lived,  followed  him  to  the  door  of  his  lodgings.     Early  the  next 
morning  the  prisoner  called  at  his  lodgings,   and  frightened  the 
prosecutor  out  of  a  further  sum  of  forty  pounds.     The  prosecutor 
soon   afterwards   communicated  what   nad  happened  to  a  friend, 
and  by  his  advice  determined  to  apprehend  the  prisoner  when  he 
could  meet   with   him ;    but   he  was  not  apprehended   till   some 
months  after,  when  he  again  called  upon  the  prosecutor,  and  again 
threatened  to  impeach  his  character,   unless  he  would  give  him 
more  money. 

In  this  case  the  prosecutor  swore,  that  at  the  time  he  parted 
with  his  money  he  understood  the  threatened  change  to  be  the 
imputation  of  sodomy ;  that  he  was  so  alarmed  by  the  idea,  that 
he  had  neither  courage  nor  strength  to  call  out  for  assistance ;  and 
that  the  violence  with  which  the  prisoner  had  detained  him  in  the 
street  had  put  him  in  fear  for  the  safety  of  his  person.  The  case 
was  left  to  the  jury,  with  a  direction  to  consider  whether  the  pro- 
secutor parted  with  his  money  under  the  impression  of  fear;  and 
the  jury  found  the  prisoner  guilty ;  declaring,  that  they  thought 
that  such  an  accusation  would  strike  a  man  with  as  mucn  or  more 
terror  than  if  he  had  a  pistol  at  his  head.  Judgment  being 
respited  in  order  that  the  opinion  of  the  Judges  might  be  taken, 
the  point  was  afterwards  considered  by  them;  and  they  were  of 
opinion,  that  the  conviction  for  a  highway  robbery  was  proper ; 
that,  in  order  to  constitute  robbery,  there  was  no  occasion  to  use 
weapons,  or  real  violence ;  and  that  taking  money  from  a  man  in 
such  a  situation  as  rendered  him  not  a  free  man  (as  if  a  person  so 
robbed  were  in  fear  of  a  conspiracy  against  his  life  or  character) 
was  such  a  putting  in  fear  as  would  make  the  taking  of  his  money 
under   that    terror   a  robbery,  (k)    And  a  case  which  had  been 

(A)    Joncb's  alia*  Evans's  case,   1776,  1  Leach,    139.     2  East,  P.  C.  c.   16,  s.  130, 
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previously  decided  upon  the  same  point,  was  mentioned  with  ap- 
probation. (I) 

In  the  latter  case,  which  was  so  mentioned  with  approbation  by 
the  Judges,  it  appears  that  there  was  some  actual  violence  used  in 
the  assault,  and  a  laying  of  hands  on  the  party ;  and  in  the  former 
case,  there  was,  as  has  been  seen,  a  continual  force  and  violence, 
and  a  threat  to  deliver  the  party  up  to  the  mob  as  a  sodomite,  be- 
sides the  fact  of  laying  hold  of  the  arm;  circumstances  which 
were  afterwards  urged  as  giving  a  peculiar  character  to  those 
cases,  and  as  making  them  distinguishable  from  one  in  which  no 
such  circumstances  should  exist  (m)  But  the  circumstances  of 
actual  violence  appear  to  have  been  considered  as  not  material  in  a 
case  in  which  the  Judges,  after  great  discussion,  held  the  offence 
to  amount  to  robbery. 

On  the  18th  of  January,  1779,  the  prosecutor,  a  young  gentle-  Donnally's 
man,  was  passing  through  Soho-square,  between  the  hours  of  six  f*80,  Ot**""- 

j  Si   7°.       i    ~  1         i  i  i  tng  money  by 

and  seven  o clock  in  the  evening,  when  he  met  the  prisoner,  whom  saying,  "You 
he  had  never  seen  before.     The  prisoner  accosted   him,  and  de-  bad  better 
sired  that  he   would   give   him  a  present     The  prosecutor  said,  ^^jj^*^ 
*  For  what?"    The  prisoner  answered,  "You  had  better  comply,   before  a  ma- 
or  I  will  take  you  before  a  magistrate,  and  accuse  you  of  an  at-  gistrate  and 
tempt  to  commit  an  unnatural  crime."    The  prosecutor  then  gave  J^^p"  to 
him    half-a-guiuea,   which   the   prisoner  said  was  not  sufficient;   commit  an 
but  the  prosecutor  had  no  more  in  his  pocket     On  the  20th  of  unnatural 
January,  about  four  o'clock  in  the  evening,    the   prosecutor   met  £322^^ 
the   prisoner  again  in  Oxford-street,  who  made  use  of  the  same  robbery. 
threats  as  before;    telling  the  prosecutor  that  he  knew  what  had 
passed  in  Soho-square,  and  that  unless  he  would  give  him  more 
money,  he  would  take  him  before  a  magistrate  and  accuse  him  of  the 
same  attempt;  adding,  that  it  would  go  hard  against  him,  unless 
he  could  prove  an  alibi.    The  prosecutor  then  went  to  the  shop  of 
a  grocer  in  Old    Bond-street,   the  prisoner  following  him,   and 
staying  on  the  outside  of  the  door ;  and  the  prosecutor,  being  in 
the  shop,  took  a  guinea  out  of  his  pocket,  gave  it  to  the  grocer,  and 
desired  he  would  give  it  to  the  man  at  the  door,  which  the  grocer 
did,  and  the  prisoner  then  went  away.     The  prosecutor  stated, 
that  he  was  exceedingly  alarmed  at  both  the  times,  and  under  that 
alarm  gave  the  money ;  that  he  was  not  aware  what  were  the  con- 
sequences of  such  a  charge,  but  apprehended  that  it  might  cost 
him  his  life. 

The  case  was  left  to  the  jury,  with  directions  to  consider,  first, 
whether  they  were  satisfied  that  the  prosecutor  delivered  his 
money  through  fear,  and  under  an  apprehension  that  his  life  was 
in  danger;  and,  secondly,  if  they  should  not  think  that  the  pro- 
secutor apprehended  that  his  life  was  in  danger,  then,  whether  the 
money  was  not  obtained  by  means  of  the  prisoner's  threats,  and 

p.  714.    Nine  of  the  Judges  only  were  the  prisoner  was  convicted  for  a  similar 

present  at  the  consideration  of  the  case,  De  robbery. 

Grey,  G.  J.,  and  Ashhorst,  J.,  being  ab-  (m)  See  the  judgments  of  Perryn,  B.„ 

sent,  and  there  being  one  vacancy.  and  Blackstone,  J.,  in  Donnally's  case,  2 

(/)  Brown's  case,  O.  B.  1 763,  cor.  Eyre,  B.,  East,  P.  C.  c.  16,  s.  130,  p.  717,  718,721. 

when  Recorder,  2  East,  P.  C.  c.  16,  s.  130,  and  the  judgment  of  the  Court,  as  delivered 

p.  715,  where  Harrold's  case,  alias  Hutton's,  by  Willes,  J.,  in  Donnally's  case,  1  Leach, 

O.  B.  1778,  is  mentioned,  as  one  in  which  1U3. 
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against  the  will  of  the  prosecutor;  for  if  it  were,  even  in  that 
case,  though  he  were  not  in  fear  of  his  life,  the  crime  would 
amount  to  robbery.  The  jury  found  the  prisoner  guilty,  and  said 
that  they  were  satisfied  that  the  prosecutor  delivered  nis  money 
through  fear,  and  under  an  apprehension  that  his  life  was  in 
danger.  But,  doubts  being  entertained  respecting  the  conviction, 
the  judgment  was  respited,  and  the  question  submitted  to  the  opi- 
nion of  the  Judges.  Some  difference  of  opinion  prevailing  amongst 
them,  they  directed  the  case  to  be  argued;  and  after  argument, 
and  very  full  consideration,  they  at  length  all  agreed  that  it 
amounted  to  robbery. 

The  opinions  of  the  Judges  were  delivered  seriatim,  and  contain 
some  learned  and  interesting  discussions  relating  to  the  nature  of 
the  fear  by  which  a  party  may  be  induced  to  part  with  his  pro. 
perty,  in  cases  where   no  actual  violence   is  employed   to  obtain 
it;  (n)  and  Willes,  J.,  afterwards  delivered  the  result  of  their  de- 
liberations.    He  said,  that  the  facts  of  the  case  shewed  that  there 
was  the  necessary  felonious  intention  in  the  prisoner  to  rob  the 
prosecutor ;  and  that  it  was  impossible  to  raise  a  doubt,  that  there 
was  a  sufficient  taking  from  the  prosecutor's  person.     With  respect 
to  the  putting  in  fear,  he  stated,  that  it  is  not  necessary  to  layal 
putting  in  fear  in  the  indictment;    and  that  the  circumstance  oil 
actual  fey  need  not  be  proved  upon  the  trial ;  for  if  the  fact  lipl 
laidjto  be  done  violently  and  ggamst  the  will  the  law  in  odhml 
spoltatoru  will  presume  fear.     That  there  need  n**  h«  «ctya|  vkhi 
lence,  a  reasonable  fear  of  danger  caused  by  constructive  violence 
being  sufficient;  and   that  where  such   terror  is  impressed  upon 
the  mind  as  does  not  leave  the  party  a  free  agent,  and  he  delivers 
his  money  in  order  to  get  rid  of  that  terror,  he  may  clearly  be  said 
to  part  with  it  against  his  will,  so  as  to  constitute  robbery.     That 
no  actual  danger  is  necessary,  as  a  man  may  commit  a  robbery 
withoiif 'using  any  offensive  weapon,  as  by  using  a  tinder-box  or 
candlestick  instead  of  a  pistoL     And   that  when  a  villain  comes 
and  demands  money,  no  one  knows  how  far  he  will  proceed.     The 
learned  judge  then  referred  to  the  facts  and  circumstances  of  the 
case,  as  sufficient  to  bring  it  within  these  rules  of  law.     He  stated, 
that  the  situation  of  the  prosecutor  was  that  of  a  young  gendeman 
accosted  at  night,  in  the  streets  of  London,  by  a  person  he  never 
saw  before,  ana  whom  he  must  have  suspected  to  be  a  villain ;  and 
that  this  person  demanded  a  present     Even  that  seemed  sufficient 
to  satisfy  the  legal  idea  of  robbery.     But  the  prisoner  went  further, 
and  used  the  words,  "  You  had  better  comply,  or  I  will  take  you 
before  a  magistrate."    This   then  was  a  threat   of  personal  vio- 
lence ;  for  the  prosecutor  had  everything  to  fear  in  being  dragged 
through  the  streets  as  a  culprit  charged  with  an  unnatural  crime. 
It  was  a  threat  which  must  necessarily  and  unavoidably  produce 
intimidation,  and  occasion  a  reasonable  fear,  which  might  operate 
in  constanlem  virum,  as  well  as  in  meticulosum  virum.     He  then 
observed,  upon  the  argument  urged  by  the  counsel  for  the  pri- 
soner, that  this  was  a  fraudulent  taking,  and  not  a  taking  by  vio- 
lence ;  and  said,  that  in  many  cases  fraud  would  supply  the  place 

(«)  These  opinions  are  given  at  length  in  the  report  of  the  case  in  2  East,  P.  C. 
c  16,  s.  130,  p.  716,  to  p.  726. 
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of  violence,  as  in  burglary,  where,  though  it  was  necessary  to 
charge  a  breaking  in  the  indictment,  yet  there  might  be  a  con- 
structive breaking  by  a  person  fraudulently  getting  admission  into 
a  house  by  colour  of  law,  or  under  pretence  of  taking  lodgings,  or 
of  having  business,  (o)  But  he  said,  that  the  Judges  did  not  de- 
termine the  case  entirely  on  this  ground,  but  were  of  opinion  that 
there  was  proof  of  a  constructive  violence,  which  they  thought  was 
sufficient;  and  that  they  were  all  of  opinion,  that  enough  was 
proved  in  this  case  for  the  jury  to  find  the  prisoner  guilty  of 
robbery,  (p) 

This  doctrine  appears  to  have  been  acted  upon  in  subsequent 
cases,  (0)  in  one  or  which  the  party  delivered  his  money  solely  from 
fear  of  losing  his  character. 

Daniel  Hickman  was  indicted  in  1783  for  robbing  one  John  Miller  Hickman's 
of  two  guineas.     It  appeared  upon  the  evidence  that  the  prose-  case. 


cutor  had  some  employment  in  the  palace  of  St.  James's,  and  an  SSLSSSL^ 
apartment  there  in  which  he  was  accustomed  to  sleep,  and  that  totakeanoiher 
the  prisoner  was  occasionally  a  sentinel   on  guard  at  die  palace,  before  a 
One  night  the  prosecutor  treated  the  prisoner  with  some  bread  and  |£™|  JJ an 
cheese  and  ale,  in  his  room.     About  a  fortnight  afterwards,  very  unnatural 
late  in  the  evening,  the  prosecutor  was  going  up  stairs  to  his  apart-  offence,  holden 
ment,  when  he  heard  somebody  close  behind  him,  and,  on  turning  £^^2^ 
round,  saw  that  it  was  the  prisoner,  who  said,  "  It  is  me."    The  pro-  prosecutor 
secutor  asked  him,  what  brought  him  there  at  that  time  of  night?  stated,  that  be 
upon  which  the  prisoner  answered,  "I  am  come  for  satisfaction;  {jJj^JJ? 
you  know  what  passed  the  other  night ;  you  are  a  sodomite  ,*  and  if  under  an  idea 
you  do  not  give  me  satisfaction,  I  will  go  and  fetch  a  serjeant  and  a  of  preserving 
file  of  men,  and  take  you  before  a  justice ;  for  I  have  been  in  the  J^^Jlttaii' 
black  hole  ever  since  I  was  here  last,  and  I  do  not  value  my  life."  far  of  per- 
The  prosecutor  then  asked  him,  what  money  he  must  have,  when  sonal  violence, 
the  prisoner  said,  "  I  must  have  three  or  four  guineas."    The  prose- 
cutor save  him  two  guineas,  which  was  all  he  had,  and  promised  to 
give  him  another  guinea  the  next  morning ;  and  the  prisoner  took 
the  two  guineas,  saying,  "  Mind,  I  don't  demand  anything  of  you." 
The  next  morning  he  came  and  received  the  other  guinea ;  and, 
in  a  few  days  after,  upon  making  an  application  for  more  money 
upon  the  same  pretence,  he  was  apprehended.     The  prosecutor 
swore,  that  he  was  very  much  alarmed  when  he  gav£  the  prisoner 
the  two  guineas,  and  did  not  very  well  know  what  he  cud ;  but 
that  he  parted  with  his  money  under  an  idea  of  preserving  his 
character  from  reproach,  and  not  from  the  fear  of  personal  violence. 
The  learned  judge  who  tried  the  prisoner,  in  leaving  the  case  to 
the  jury,  remarked,  upon  the  point  in  which  it  might  be  supposed  to 
differ  from  that  of  Donnally,  (r)  that  in  Donnally 's  case  the  prosecutor 
had  sworn  that  he  delivered  his  money  under  an  apprenension  of 
personal  danger,  as  well  as  from  the  fear  of  losing  his  character; 
t>ut  that  in  the  present  case  the  prosecutor  had  sworn  that  he  parted 
with  his  money  for  the  sake  of  his  character  only,  and  not  from  any 


(o)  Ante,  p.  792,  et  uq.  Hickman  was  reprieved  on  condition  of 

\p)  Donnally's  case,  1779,  1  Leach,  193,      transportation.    It  appears  from  Hickman's 
2  East,  P.  C.  c.  16,  s.  130,  p.  715,  to  728,      case,  (1  Leach,  278)  that  Donnally  was  not 


(p)  Donnally's  case,  1779,  1  Leach,  193,  transportation.  It  appears  from  Hickman's 
East,  P.  C.  c.  16,  s.  130,  p.  715,  to  728,  case,  (1  Leach,  278)  that  Donnally  was  not 
(9)  Staples's  case,  O.  B.  1779.    Hick-      executed,  and  that  some  doubts  had  been 


man's  case,  O.  B.  1783,  considered  of  by      entertained  as  to  the  opinion  of  the  tweWe 
the  Judges  in  1783,  2  East,  P.  C.  c.  16,      Judges  in  that  case. 
s.  130,  p.  72&    Staples  was  executed,  but         (r)  4*te,p,  887. 
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apprehension  of  danger  to  his  person.  The  jury  found  the  prisoner 
guilty ;  and  that  the  prosecutor  parted  with  his  money,  against  his 
will,  through  a  fear  that  his  character  might  receive  an  injuiy  from 
the  prisoner's  accusation ;  but  as  some  doubt  was  entertained  whe- 
ther the  case  was  within  the  principle  upon  which  DonnaOy's  pro- 
ceeded, it  was  submitted  to  the  consideration  of  the  Judges;  and  their 
opinion  was  afterwards  delivered  by  Ashhurst,  J.,  to  the  following 
effect :  "  Some  doubts  having  been  entertained  as  to  the  opinion  of 
the  twelve  Judges,  in  the  case  of  Patrick  Donnally,  the  learned  Judge, 
who  tried  the  prisoner,  thought  it  proper  that  the  present  case  should, 
likewise,  be  referred  to  their  consideration.  They  have,  accordingly, 
conferred  upon  it ;  and  they  are  of  opinion  that  it  does  not  mate- 
rially differ  from  the  case  of  Donnally ;  for  that  the  true  definition  of 
robbery  is  the  stealing,  or  taking  from  the  person,  or  in  the  presence 
ot  another,  properly  of  "any  amount,  with  such  a  degree  ot  force  _gr 
terror  as  to  induce  the  party  unwillingly  to  part  with  his  pro;      ~~ 


Reane's  cue. 
The  prosecutor 
having  parted 
withhu  pro- 
perty for  the 
purpose  of 
convicting  the 
prisoners, 
and  titer  the 
apprehension 
of  injury  to 
character  had 
ceased,  it  was 


and  whether  the  terror  arises  from  real  or  expected  violence  to 
person,  or  from  a  sense  of  injury  to  the  cEaracter,  the  law  makes  m 
kind  of  difference :  for  to  most  men  the  idea  of  losing  their  fame  and 
reputation  is  equally,  if  not  more,  terrific  than  the  dread  of  personal 
injury.  The  principal  ingredient  in  robbery  is  a  man's  being  farced 
to  part  with  his  property ;  and  the  Judges  are  unanimously  of  opinion 
that  upon  the  principles  of  law,  and  the  authority  of  former  decisions, 
a  threat  to  accuse  a  man  of  having  committed  the  greatest  of  all 
crimes  is,  as  in  the  present  case,  a  sufficient  farce  to  constitute  the 
crime  of  robbery,  by  putting  in  fear."  (#) 

This  case  seems  to  have  gone  fo  the  full  extent  of  the  doctrine 
upon  which  it  proceeded,  and  must  be  considered  as  in  some  mea- 
sure qualified  and  restrained  by  subsequent  decisions;  in  one  of 
which  it  was  holden  that  as  the  prosecutor  had  parted  with  his  pro- 
perty for  the  purpose  of  convicting  the  prisoners,  and  after  the  ap- 
prehension of  injury  to  his  character,  from  the  foul  charge,  had 
ceased,  it  was  not  robbery ;  (t)  and  in  the  other,  it  was  holden  by 
a  majority  of  the  Judges,  that  in  order  to  constitute  robbery,  in  a 
case  of  tnis  kind,  the  property  must  be  taken  upon  an  immediate 
apprehension  of  present  danger,  upon  the  charge  being  made,  and 
not  after  the  parties  have  separated,  and  there  has  been  time  to 
deliberate  ana  procure  assistance,  and  after  a  friend  has  actually 
been  consulted  respecting  the  transaction,  (u) 

The  prisoner,  James  Iteane,  was  indicted  for  a  highway  robbery, 
and  taking  nineteen  guineas  and  a  shilling ;  and  David  Watkins  was 
charged,  m  the  same  indictment,  as  an  accessory  before  the  fact 
The  evidence  of  the  prosecutor  disclosed  the  following  circumstances: 
on  the  12th  of  May,  1794,  the  prosecutor  met  the  prisoner,  Reane, 
in  the  street.  He  was  an  entire  stranger  to  the  prosecutor;  but  he 
asked  for  money,  saying  that  he  was  in  great  distress ;  and,  upon 
the  prosecutor's  refusing  to  give  him  any,  went  away  muttering  ex- 
pressions of  anger  and  discontent  On  the  next  day  he  again  met 
the  prosecutor  in  the  street,  and  repeated  his  request  for  money; 


(m)  Hickman's  case,  1  Leach,  278.  2 
East,  P.  C  c.  16,  s.  130,  n.  728.  The 
prisoner  was  not  executed ;  see  ante, 
note  (q). 


(t)  Reane's  case,  1794.  2  Leach,  616. 
2  East,  P.  C.  c.  16,  s.  132,  p.  734. 

(k)  Rex  v.  Jackson  and  Shipley,  1 
East,  P.  C.    Addenda,  xxL 
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and,  on  being  refused,  Bald,  "  You  shall  be  the  worse  for  it"  On  hoMen  not  to 
Friday,  the  23rd  of  May,  he  again  accosted  the  prosecutor  in  the  **  robbery* 
street,  and  told  him  that  he  had  taken  indecent  liberties  with  him 
in  the  park,  and  that  it  had  been  seen  and  could  be  proved  by  a 
third  person.  The  prosecutor,  with  a  violent  exclamation,  asked 
him  wiiat  he  meant;  to  which  he  made  no  reply,  but  walked  away. 
On  the  next  day  the  prosecutor  received  a  letter  from  him  containing 
similar  charges,  and  mentioning  his  place  of  residence ;  in  conse- 
quence of  which  the  prosecutor,  haying  consulted  with  a  friend,  was 
induced  to  write  to  him,  and"  appoint  to  meet  him  in  the  street  to 
hear  what  he  had  to  say.  He  accordingly  met  him  there,  when 
Reane  said,  that  if  the  prosecutor  did  not  give  him  money  he  could 
prove  his  having  committed  indecencies  with  him  in  the  park,  as  a 
third  person  had  seen  it;  upon  which  the  other  prisoner,  Watkins, 
joined  them,  saying,  "  Yes,  I  saw  vou."  The  prosecutor  exclaimed, 
that  it  was  a  horrid  abominable  falsity ;  upon  which  Watkins  said, 
"  You  have  great  interest  with  government ;  I  shall  be  glad  of  a 
place  as  a  clerk,  either  in  the  customs  or  excise."  The  prosecutor 
said,  that  he  would  apply  for  one,  upon  which  Watkins  went  away. 
Reane  then  said, "  You  have  given  that  man  a  certainty ;  I  will  have 
a  certainty  also ;"  upon  which  the  prosecutor  told  him  that  he  should. 
On  the  following  morning  Reane  met  the  prosecutor  by  appointment, 
and  told  him  that  he  had  considered  the  matter,  that  he  must  have 
twenty  pounds  in  cash,  and  a  bond  for  fifty  pounds  a-year ;  upon 
which  the  prosecutor,  in  pursuance  of  a  plan  which  he  had  previously 
concerted  with  his  friend,  told  him  that  he  could  not  give  them  to 
him  then,  but  that  if  he  would  wait  a  few  days  he  would  bring  him 
the  money  and  the  bond.  The  prosecutor,  on  his  next  interview 
with  Reane,  offered  him  the  twenty  pounds ;  but  he  refused  to  take 
the  money  without  the  bond,  upon  which  the  prosecutor  fetched  the 
bond,  ana  gave  it,  together  witn  nineteen  guineas  and  a  shilling,  to 
Reane,  who  carried  both  the  bond  and  the  money  away  with  mm, 
saying,  that  he  would  not  give  the  prosecutor  any  further  trouble. 
It  was  objected  on  behalf  of  the  prisoners  that  this  proof  was  defec- 
tive ;  as  in  order  to  constitute  robbery  there  must  be  a  violence,  or 
fear  of  danger,  to  the  person  or  character ;  and  that  such  violence,  or 
fear,  must  exist  at  the  time  when  the  property  is  parted  with ;  but 
the  case  was  left  to  the  jury,  who  found  the  prisoner  guilty ;  upon 
which  judgment  was  respited,  in  order  that  the  opinion  of  the  twelve 
Judges  might  be  taken.  At  the  first  conference  the  Judges  (Buller, 
J.,  being  absent)  were  inclined  to  think  that  this  was  not  robbery,  as 
there  was  neither  violence  nor  fear  at  the  time  the  prosecutor  parted 
with  his  property.  Eyre,  C.  J.,  observed,  «  That  it  would  be  going 
a  step  further  than  any  of  the  cases  to  hold  this  to  be  robbery.  That 
the  principle  of  robbery  was  violence ;  and  where  the  money  was 
delivered  through  fear,  that  was  constructive  violence.  That  the 
principle  he  had  acted  upon,  in  such  cases,  was  to  leave  the  question 
to  the  jury,  whether  the  defendant  had,  by  certain  circumstances, 
impressed  such  a  tenor  on  the  prosecutor  as  to  render  him  incapable 
of  resisting  the  demand.  Therefore,  when  the  prosecutor  swore  that 
he  was  under  no  apprehension  at  the  time,  but  gave  his  money  only 
to  convict  the  prisoners,  he  negatived  the  robbery.  That  this  was 
different  from  Norden's  case,  (v)  where  there  was  actual  violence ; 

(v)  Ante,  p.  880. 
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Jackson, 
Shipley,  and 


Taking  money 
from  the  pro- 
aecator,  upon  a 
threat  to  ac- 
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for  here  there  was  neither  actual  nor  constructive  violence.  A  man 
might  be  said  to  take  by  violence  who  deprived  the  other  of  the 
power  of  resistance,  by  whatever  means  he  did  it  And  he  saw  no 
sensible  distinction  between  a  personal  violence  to  the  party  himself, 
and  the  case  put  by  one  of  the  Judges  of  a  man  holding  another's 
child  over  a  river,  and  threatening  to  throw  it  in  unless  be  gave  him 
money."  The  Judges  thought  the  matter  deserving;  of  further  consi- 
deration ;  but  they  ultimately  adhered  to  the  opinion  to  which  they 
had  at  first  inclined ;  and  held  (Buller,  J.,  being  absent)  that  the 
conviction  was  wrong ;  as  there  was  no  violence  either  actual  y  con- 
structive, (to)        ~^ 

The  prisoners,  John  Jackson,  William  Shipley,  and  John  Morris, 
were  indicted  in  1802,  for  robbing  one  W.  S.  in  the  dwelling-house 
of  one  S.  Rowe.  The  evidence  of  the  prosecutor  was,  that  while 
he  was  threshing  in  his  father's  barn,  at  a  place  called  Gidling,  the 
prisoners  Shipley  and  Morris  came  to  him,  and  asked  if  W.  S.  lived 
there,  to  which  he  answered  that  he  was  the  man.  They  then 
asked  him  if  he  remembered  lying  with  two  soldiers  some  time  be- 
fore ;  and  upon  his  saying  that  he  did,  they  said  that  one  of  the 
soldiers  named  Jackson,  had  said  that  he  had  abused  him  ;  and  that 
Jackson  was  then  come  over  to  Carlton,  (an  adjoining  place,)  and 
would  certainly  follow  the  law,  unless  he  would  come  and  make  it 
up  with  him  ;  but,  that  if  he  went  there,  and  made  it  up  with 
Jackson,  there  would  be  no  more  of  it  The  prosecutor  answered, 
that  he  knew  nothing  of  the  sort,  but  that  he  would  go  and  hear 
what  Jackson  had  to  say.  Shipley  and  Morris  then  went  away  ; 
and  the  prosecutor  followed  them  to  a  public-house,  kept  by  SL 
Rowe,  at  Carlton,  where  he  also  found  the  prisoner  Jackson,  and 
another  soldier.  Some  conversation  took  place  in  a  private  room, 
when  Jackson  preferred  the  same  charge  against  the  prosecutor  of 
his  having  unnaturally  abused  him  ;  which  was  positively  denied  by 
the  prosecutor.  At  last  Jackson  told  the  prosecutor,  that  if  he 
would  pay  him  the  expenses,  there  should  be  no  more  of  it :  and 
upon  the  prosecutor  saying  that  he  was  willing  to  pay  anything  in 
reason,  Morris  and  Shipley  made  out  a  sort  of  account,  by  setting 
down  in  writing  the  following  articles  as  mentioned  by  Jackson  : — 
"  Doctor,  li  11*.  6A  ;  for  abusing  me,  It  8*. ;  Morris,  10s. ; 
Shipley,  5«.  ;  the  other  soldier,  2s.  6<£  ;"  the  total  was  SL  17*. ;  but 
they  asked  to  have  four  guineas.  The  prosecutor  said  he  had  no 
such  money  ;  but  upon  their  insisting  upon  having  it,  he  said  he 
would  try  to  get  it  from  his  parents  ;  and  asked  one  of  them  to 
accompany  him,  which  Shipley  accordingly  did.  The  prosecutor 
swore  that  he  was  much  frightened  and  hurried,  and  did  not  know 
what  best  to  do.  He  went,  however,  accompanied  by  Shipley,  to 
his  mother's  ;  and,  under  the  pretence  of  a  soldier  having  been  hurt, 
obtained  from  her  four  guineas.  On  their  return  to  the  public- 
house,  the  prosecutor  stopped  at  the  house  of  one  Shelton,  and 
prevailed  upon  Shelton  to  go  along  with  him.  Shelton  inquired 
what  was  the  matter ;  and,  upon  being  informed  by  Shipley,  de- 
clared his  disbelief  of  the  charge,  and  said  that  if  it  were  his 
own  case  he  would  not  pay  the  money ;  upon  which  Shipley  said, 
that  if  the  prosecutor  did  not  pay  the  money,  it  would  cost 


(w)  Rcane's  case,  2  East,  P.  C.  c  16,  s.  133,  p.  784.    2  Letch,  616. 
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60L  or  100 A,  or  perhaps  his  neck  ;  that  he  was  himself  a  constable, 
and  would  go  for  a  warrant  the  next  morning.  This  language 
frightened  the  prosecutor  very  much.  When  the  prosecutor, 
Shipley,  and  Shelton  got  to  the  public-house,  Jackson,  Morris,  and 
the  other  soldier  were  m  the  same  room  in  which  the  prosecutor  had 
left  them.  The  prosecutor  sat  down,  and  after  a  few  minutes,  laid  the 
four  guineas  upon  the  table,  and  asked  who  would  take  it ;  upon 
which  they  all  said  "  Jackson  ;"  but  Shipley  took  it  up ;  and  * 
amongst  them  they  returned  back  six  shillings  to  the  prosecutor, 
half-arcrown   of  which  was   said   to   be   for  nis  friend's  expenses 

S leaning  Shelton).  The  prosecutor  asked  for  a  receipt ;  but 
orris  said  his  friend  would  do  as  well :  and  Shelton  made  some 
inquiries  as  to  the  doctor  to  whom  Jackson  had  applied,  but  received 
only  evasive  answers.  The  prosecutor  swore  to  the  falsehood  of  the 
charge,  but  said  he  was  scared  at  it,  and  that  was  the  reason  why  he 
parted  with  his  money.  On  his  cross-examination,  it  appeared  that 
Jackson  had  first  made  the  charge  on  the  morning  after  the  night 
they  had  lain  together,  but  did  not  repeat  it  then  ;  and  that  they 
continued  eating  and  drinking  for  several  hours  after ;  that  af- 
terwards he  had  heard  of  Jackson's  having  repeated  the  charge 
in  several  companies,  which  had  caused  him  much  agitation. 
Shelton's  evidence  went  to  confirm  the  prosecutor  in  his  account 
as  to  the  part  of  the  transaction  which  happened  in  his  presence, 
and  he  also  swore,  that  as  they  were  going  to  the  public-house, 
he  called  the  prosecutor  back,  and  advised  him  not  to  pay  the 
money.  And  ne  added,  that  the  prosecutor  was  quite  scared  out  of 
his  wits. 

These  facts  being  left  to  the  jury,  they  found  the  prisoners 
guilty,  and  sentence  was  passed  upon  them ;  but  execution  was 
respited,  on  a  doubt  conceived  by  Graham,  8.,  by  whom  they  were 
tried,  whether  the  case  did  not  go  somewhat  beyond  those  which 
had  been  previously  decided  ;  and  principally,  because  the  prose- 
cutor had  a  friend  present  during  the  transaction.  The  case  being 
submitted  to  the  consideration  of  the  Judges,  a  majority  of  them 
were  of  opinion  that  it  did  not  amount  to  robbery,  though  the 
money  were  taken  in  the  presence  of  the  prosecutor,  and  the  fear  of 
losing  his  character  were  upon  him.  Most  of  such  majority  thought 
that,  in  order  to  constitute  robbery,  the  money  must  be  parted  with 
from  an  immediate  apprehension  of  present  danger,  upon  the  charge 
being  made,  and  not,  as  in  this  case,  where  the  parties  had  separated, 
and  the  prosecutor  had  time  to  deliberate  upon  it,  and  apply  for 
assistance :  and  had  applied  to  a  friend,  by  whom  he  was  ad- 
vised not  to  pay  it,  ana  who  was  actually  present  at  the  very 
time  when  it  was  paid ;  which  circumstance,  they  thought,  had 
the  appearance  rather  of  a  composition  of  a  prosecution  than  of  a 
robbery,  and  seemed  like  a  calculation  whether  it  were  better  to  lose 
his  money  than  risk  his  character.  And  one  of  the  judges,  who 
agreed  that  it  was  not  robbery,  thought  that  there  was  not  such  a 
continuing  fear  as  could  operate  in  constantem  virum,  from  the 
time  when  the  money  was  demanded  until  it  was  paid ;  as,  in  the  in- 
terval, the  prosecutor  had  taken  advice,  and  might  have  procured 
assistance.  Those  judges,  who  thought  the  case  did  amount  to 
robbery,  considered  the  question  as  concluded  by  the  finding  of 
the  jury,  that  the  prosecutor  had  parted  with  his  roraey  through 
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fear  continuing  at  the  time,  which  fell  within  the  definition  of 
robbery,  which  had  been  long  adopted  and  acted  upon  :  and  the j 
said  that  it  would  be  difficult  to  draw  any  other  line.  They 
thought,  also,  that  this  sort  of  fear  so  far  differed  from  cases  of  mere 
bodily  fear,  that  it  was  not  likely  to  be  dispelled,  as  in  those  cases, 
by  having  the  opportunity  of  applying  to  magistrates  or  others  for 
assistance  ;  the  money  being  given  to  prevent  the  public  disclosure 
of  the  charge,  (x) 
MrTTSastTwho  cites  this  case,  from  MS.  Jud.  (y)  suggested  a 

2uestion,  whether  the  decision  did  not,  in  a  great  measure,  overrule 
le  case  of  Hickman,  which  is  mentioned  in  the  preceding  pages.  (*) 
But  it  should  be  observed,  that  the  circumstances  of  these  cases 
materially  differ  ;  and,  particularly,  that  in  Hickman's  case,  the  two 
guineas  were  given  immediately  upon  the  charge  being  made, 
and  that  there  was  no  previous  application  to  any  friend,  or 
other  person,  from  whom  advice  or  assistance  might  have  been 
procured. 

Hickman's  case  was  again  observed  upon,  in  a  case  which  oc- 
curred shortly  afterwards.  The  prisoner  went  twice  to  the  house 
where  the  prosecutor  lived  in  service,  and  called  him  a  sodomite 
and  b r.  The  prosecutor  took  him  each  time  before  a  magis- 
trate, who  discharged  the  prisoner.  On  leaving  the  magistrate,  the 
prisoner  followed  the  prosecutor,  again  called  him  a  sodomite,  and 

b r,  and  asked  him  to  make  him  a  present,  said  he  would  never 

leave  him  till  he  had  pulled  the  house  aown>  but  if  he  did  make  him 
a  handsome  present,  he  would  trouble  him  no  more.  He  asked 
four  guineas,  and  the  prosecutor  being  frightened  for  his  reputation, 
and  for  fear  of  losing  his  situation,  gave  him  the  money.     He 

Sve  the  money  from  the  great  apprehension  and  fear  he  had  of 
ing  his  situation.  The  prisoner  was  convicted  before  Hotham, 
B.,  (Le  Blanc,  J.,  and  Chambre,  J.,  being  present,)  but  upon  a 
doubt  in  the  Privy  Council,  the  opinion  of  the  Judges  was  taken. 
Most  of  the  Judges  thought  that  this  was  within  Hickman's  case,  and 
nine  of  them  (a)  seemed  to  think  Hickman's  case  binding,  but  the 
three  others  (b)  thought  it  not  law.  (c)  It  seems  that  the  prisoner 
was  pardoned,  (d) 

But  in  a  case  where  that  which  took  place  was  considered  as 
amounting  to  a  constraint  upon  the  person  of  the  prosecutor,  it  was 
held  that  the  money  was  obtained  by  robbery,  though  the  prose- 
cutor, not  having  the  money  about  him,  went  to  a  friend  to  procure 
it,  and  though  the  prisoners  had  seen  the  prosecutor  several  hours 
before,  had  then  made  the  charge,  and  had  fixed  a  future  time  for 
receiving  the  money.  And  it  was  held  that  calling  a  coach  for  the 
purpose  of  carrying  the  prosecutor  before  a  magistrate,  and  the  pro- 
secutor being  induced  to  get  into  it,  amounted  to  a  constraint  upon 


(#)  Rex  v.  Jackson,  Shipley,  and  Morris, 
cor.  Graham,  B.,  Nottingham  Spr.  Ass. 
1802,  and  E.  T.  1802.  1  East,  P.  C. 
Addenda  xxi. 

(y)  Id.  xxi?.,  in  the  margin. 

(z)  Ante,  p.  889,  «*  teg. 

(a)  Chambre,  Le  Blanc,  Rooke,  Thomson, 
Grose,  Heath,  Hotham,  M'Donald,  and 
Lord  Ahranley. 

(b)  Graham,  Lawrence,  and  Lord  Ellen- 


borough. 

(c)  Lord  EUenborouyh  thought  that  the 
prosecutor's  principal  inducement  in  the 
present  case  to  part  with  his  money  was  die 
fear  of  a  loss  of  his  place,  and  his  lordship 
said  that  he  should  feel  no  difficulty  in  re- 
commending a  pardon.* 

d)  Rex  9.  Elrastead,  Mich.  T.  180*2, 
Bayley,  J. 
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his  person,  though  he  had  no  apprehension  of  further  violence  to 
his  person,  than  that  of  being  earned  before  a  magistrate.  The  pri- 
soners had  been  with  the  prosecutor  at  ten  o'clock  in  the  morning, 
and  had  threatened  to  prefer  the  charge  of  an  attempt  to  commit  an 
unnatural  crime,  if  he  did  not  give  them  lOi  ;  one  of  them  pre- 
tended to  be  an  assistant  police  officer,  and  to  him  the  prosecutor 
had  given  lOi  the  night  before.  The  prosecutor  fixed  to  meet  them 
the  next  morning  at  nine  o'clock,  but  they  came  again  that  night  at 
nine,  and  said  they  could  not  wait,  and  that,  as  the  prosecutor  had  not 
10£  about  him,  they  must  take  him  to  Bow-street  He  then  agreed 
to  go,  and  they  called  a  coach,  and  he  got  in*  They  then  said  if  he 
would  procure  the  money  they  would  not  prefer  tne  charge.  He 
went  to  a  friend's,  and  got  10£,  and  gave  it  to  them.  He  was  there 
about  five  minutes.  The  prisoners  went  to  the  house  with  him,  and 
waited  for  him  in  the  street.  Upon  the  trial,  the  prosecutor  said  he 
was  under  the  apprehension  of  being  carried  by  torce  into  custody, 
but  that  he  did  not  give  the  money  under  the  impression  of  danger 
to  his  person.  The  prisoners  were  convicted,  and,  upon  a  case 
reserved,  ten  of  the  Judges  held  that  the  calling  the  coach,  and 
getting  in  with  the  prosecutor,  was  a  forcible  constraint  upon  him, 
and  sufficient  to  constitute  a  robbery,  though  he  had  no  appre- 
hension of  further  injury  to  his  person ;  but  five  (e)  of  the  Judges 
thought  that  some  degree  of  force  or  violence  was  essential,  and 
that  the  mere  apprehension  of  danger  to  the  character  would  not 
be  sufficient  to  constitute  the  offence*  live  (/)  others  of  the 
Judges  seemed  to  think  it  would,  (g) 

In  a  later  case  the  point  came  again  under  the  consideration  of  Egertoo's  cue 
the  Judges*  and  it  appears  now  to  De  settled  that  fear  of  loss  of  proceeds  ui>on 
character  and  service,  upon  a  charge  of  sodomitical  practices,  is  ^E^fjj, 
sufficient  to  constitute  robbery,  though  the  party  has  no  fear  of  cue,  and  de- 
being  taken  into  custody,  or  of  punishment  Tne  prisoner  saw  «de§  that  fear 
the  prosecutor,  a  servant,  whom  he  knew,  at  his  master's  door,  and  ^^^4" 
applied  to  him  for  5£,  saying  money  he  would  have,  and  that  of  service  upon 


the  prosecutor.  He  then  demanded  1£,  and  said,  that  if  he  did  *  charge  of 
not  instantly  get  it  he  would  go  in  to  the  prosecutor's  master  and  !j^^j^ 
swear  that  the  prosecutor  wanted  to  take  diabolical  liberties  with  sufficient  to 


him.     Then  hearing  some  money  jingle  in  the  prosecutor's  pocket  constitute  rob- 
he  demanded  it,  and  the  prosecutor  gave  it  him,  being  one  shilling  JjJJ^^riyto 
and  some  halfjpence.     He  then   inquired  about  the  prosecutor's  no  fear  of 
clothes,  and  swore  that  money  he  would  have,  or  the  value,  before  being  ****** 
he  left  the  house,  upon  which  prosecutor  fetched  him  up  a  coat,  ^0^^! 
and  he  then  went  away.     The  prosecutor  stated  in  his  evidence,  ment. 
that  he  gave  the  property  for  fear  of  his  character  and  place,  that 
his  fear  was,  that  the  prisoner  would  go  in  to  his  master,  but  that 
he  had  no  fear  of  being  taken  into  custody,  or  of  punishment. 
The  prisoner  was  convicted,   and,  upon  a  case  reserved,  all  the 
Judges,  except  Graham,  B.,  thought  that  this  was  within  Hick- 
mans  case,  and  that  they  were  bound  by  that  case,  and  could  not 

froperly  depart  from  it     And  Richards,  C.  B.,  Bayley,  J.,  and 
lotroyd,  J.,  expressed  their  opinions  that  Hickman's  case   was 

(e)  Lord  Ellenborough,  the  Chief  Baron,      and  Wood. 
Lawrence,  Chombre,  and  Graham.  (a)  Rex  v.  Cannon,  H3.  T.  1809,  MS. 

(/)  Heath,  Grose,  Thomson,  Le  Blanc,      Bayley,  J.,  and  Russ.  &  By.  146. 


896  Of  Bobbery  from  the  Person  [bk>k  iv. 

right,  because  the  charge  conveyed  such  a  degree  of  tenor    as 
might  be  expected  to  overpower  a  firm  and  constant  mind.     None 
of  the  other  Judges,   except  Graham,  B.,  intimated  a  contrary 
opinion.     And  the  conviction  was  affirmed.  (A) 
Itis  immaterial       It  is  equally  a  robbery  to  extort  money  by  threatening  to  accuse! 
nirtv^ffiiilt    °^  an  unnaturat  crime,  whether  the  party  so  threatened  has  beepl 
ofthe  crime  *  guilty_of  such  crime  or  not     Upon  an  indictment  for  robbery  itn 
or  not  appeared  that  the  prisoner  had  obtained  the  money  by  threatening" 

to  accuse  the  prosecutor  of  an  unnatural  crime;  the  prisoner's  de- 
fence was,  that  the  prosecutor  had  made  an  attempt  to  commit  such 
crime,  and  had  voluntarily  given  him  the  money  not  to  prosecute 
him  for  it     Littledale,  J.,  ruled  that  it  was  equally  a  robbery  to 
obtain  a  man's  money  by  intimidating  him  with  a  threat  of  an  accu- 
sation of  an  infamous  crime,  whether  the  prosecutor  were  really 
fuilty  of  the  crime  or  not ;  as  if  he  was  guilty,  the  prisoner  ought  to 
ave  prosecuted  him,  and  not  have  extorted  money  from  him.  (•) 
Fuller's  case.         But  parting  with  property  upon  the  charge  of  an  unnatural  crime, 
Parting  with     ytfn  not  make  the  taking  a  robbery,  if  it  is  parted  with,  not  from 
the  pomMof   ^ear  °f  I068  °f  character,  but  for  the  purpose  of  prosecuting  the 
afterwards        offender.     The  prisoner  applied  to  Fry  to  lend  him  10*.,  and  upon 
prosecuting       hjg  refusal  threatened  to  charge  him  with  an  unnatural  crime,  and 
does°not  "'      B°*  ^°m  bim  ^  1®**     Fry  parted  with  it  from  an  anxiety  that  his 
amount  to         master's  family  might  not  be  disturbed,  and  in  expectation  that  he 
robbery.  might  secure  the  prisoner :  and  he  immediately  stated  the  circum- 

stances to  his  master,  and  to  a  friend,  and  planned  with  them  what 
he  should  do  in  case  of  the  prisoner  applying  again.     The  prisoner 
did  apply  again ;  and  Fry  fixed  to  meet  him,  marked  some  money, 
engaged  a  constable,  ana  having  met  the  prisoner,  gave  him  the 
money,  and  had  him  apprehended ;  he  parted  with  this  money  in 
order  that  he  might  prosecute,  because  he  knew  himself  innocent, 
and  not  from  the  threats.     Upon  a  case  reserved,  the  judges  held 
that  this  taking  did  not  constitute  a  robbery,  and  the  prisoner  was 
recommended  to  a  limited  pardon.  (J) 
Threatening  to       Threatening  to  procure  witnesses  to  support  a  charge  already 
Procur?wlt"      made  is  not  a  threatening  to  accuse.     The  prisoner  was  indicted 
t^^ta         for  having  feloniously  charged  and  accused  A.   B.  with  having 
charge  already  committed  an  infamous  offence;    the  evidence  was,  that  he  had 
m*de*  threatened  to  procure  witnesses  to  support  a  charge  already  made ; 

it  was  objected,  that  the  statute  applied  only  to  the  threatening  to 
accuse  prospectively,  and  that  this  was  at  most  a  threat  to  support 
such  a  charge  by  evidence.  Bayley,  J.,  "  Threatening  to  procure 
witnesses  to  support  a  charge  already  made  is  not  within  the  act  of 
Parliament  which  makes  it  felony  to  extort  money  by  threatening  to 
accuse  of  an  indictable  offence.  It  is  one  thing  to  accuse,  it  is 
another  to  procure  witnesses  to  support  an  accusation  already 
made."  (A) 
Meaning  of  W  The  word  "accuse*  in  the  7  &  8  Geo.  4,  c.  29,  8.  7,  has  been  I 
Dheld  not  to  mean  the  preferring  a  charge  before  a  tribunal  competent! 


the 


(A)  Rex  e.  Egerton,  Hil.  T.  1819,  Ha  (A)  GUI's  ease,  1  Lew.  906.  York,  1837 

Bayley,  J.,  and  ftuss.  &  By.  375.  The  indictment  was  upon  the  4  Geo.  4, 

(t)    R.  v.  Gardner,  1    C.  &  P.  479,  c  54.  s.  5.  now  repealed.     Bayley.  B., 

Littledale,  J.  seemed  also  to  think  that  a  threat  to  prose- 

(j)  Rex  e.  Fuller,  Hil.  T.  1820,  MS.  cute  would  amount  to  a  threat  to  accuse. 
Bayley,  J.,  and  Rust.  &  Ry.  408. 
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to  entertain  it,  but  means  to  charge  the  prosecutor  before  any  third! «« «*«#«,'' and 
[person,  and  "  threatening  to  accuse?  means  threatening  to  accuse I  "**>**» 
'before  aqy  thjrd  person.  Upon  an  indictment  on  the  7  &  8  Geo.  4,flto  ae€Ute' 
c.  29,  b.  8,  (now  repealed)  for  accusing  the  prosecutor  of  an  attempt 
to  commit  an  infamous  crime,  the  words  proved  to  have  been  used 
did  not  amount  to  a  threat  to  accuse  before  any  tribunal,  and  it  was 
objected  that  the  word  "accuse"  imported  a  charge  made  before  a 
magistrate  or  some  judicial  tribunal.  Patteson,  J.,  "  By  the  former 
law  it  was  a  felony  to  extort  money  by  threatening  to  accuse  the 
prosecutor  to  any  third  party ;  it  was  not  necessary  that  the  threat 
should  be  that  of  accusing  by  course  of  law ;  and  the  7  &  8  Geo.  4, 
c.  29,  s.  7,  being  declaratory  of  the  former  law,  could  hardly  be  con- 
sidered as  less  extensive  in  its  operation.  Neither  is  it  necessary  to 
construe  the  term  "  accuse"  in  two  different  senses.  The  term  "  ac- 
cuse" throughout  the  act  means  to  charge  the  prosecutor  before  any 
third  person ;  and  "  threatening  to  accuse,"  means  threatening  to 
accuse  before  any  third  person.  (I) 

On  the  trial  of  an  indictment  upon  the  1  Vict.  c.  87,  8.  4,  for  Tbe  jury  tre 
extorting  money  by  intimidating  a  person,  by  threatening  to  accuse  nc*  confined  to 
him  of  an  infamous  crime,  the  jury  need  not  confine  themselves  to  „^a7the 
expressions  used  before  or  at  the  time  the  money  was  given ;  but  time,  but  if 
if  those  expressions  are  equivocal,  may  connect  them  with  what  they  tre 
was  afterwards  said  by  the  prisoner  when  taken  into  custody.   Upon  2^2!ud«  * 
an  indictment  on  the*  1  Vict  c.  87,  s.  4,  containing  a  count  for  wit*  what 
threatening  to  accuse  F.  H.  of  an  abominable  crime,  and  another  count  was  afterward* 
for  threatening  to  accuse  him  of  an  attempt  to  commit  such  crime ;  it 
appeared  that  Eain  and  Nugent  came  up  to  the  prosecutor :  Rain 
said,    "  Dont  you  know  me  r    H.  said,  "  No.  *   Kain  said.  "  You 
must  recollect  me  from  what  took  place  last  night"    H.  said  "  No. 
What  was  it  about?"    Eain  said,  "You  must  recollect,  vou  used 
me  indecently.     You  took  hold  of  my  person."    H.  tola  him  he 
was  mistaken,  and  to  go  about  his  business.     Eain  said,  he  was 
not  mistaken,  and  added  "  give  me  some  money  or  I  will  expose 
you."     H.  went  on,  and  Eain  and  Nugent  followed,  Eain  saying 
that  Nugent  was  his  witness.     At  the  bottom  of  the  lane,  Kain 
said  "Come,  come,   stop."    The  prosecutor  asked  him  what  he 
wanted.     Eain  said,  "  You  have  used  me  in  a  sodomitical  way." 
The  prosecutor  walked  on  and  went  into  his  house,  and  called  his  wife 
into  the  shop,  the  prisoners  came  to  the  shop  door ;  H.  asked  them  to 
come  in,  and  they  came  into  the  outer  door ;  H.  then  asked  them  what 
they  wanted,   Eain  said  he  wanted  money,   he  said,  "  Give  me 
some  money  and  we  will  say  nothing  about  it ;  if  you  do  not  we 
will  expose  you,  and  punish  you."    The  prosecutor's  wife  asked 
them  what  they  wanted  the  money  for ;  the  prosecutor  told  her  that 
they  had  accused  him  of  an  indecent  assault,  and  wanted  money 
for  it;  H.  refused  to  give  them  any  money;  they  frequently  said 
they  would  not  go  away  without  they  had  some  money.     H.  s  wife 
appeared  to  be  very  much  flurried,  and  said,  in  their  hearing,  that 
she  wished  H.  to  give  them  money  to  get  rid  of  them  ;  H.  refused 
at  first  to  do  so,  but  seeing  her  state  of  mind,  and  being  much 
agitated  himself,  he  desired  her  to  give  them  some,  and  she  gave 
them  8*. ;  H.  directed  her  to  do  so  in  consequence  of  die  threat  that 

(f)  Rex  v.  Robinson,  2  M.  St  Rob.  14.       us  our  allowance  monej  and  we  will  sajr 
S.  C.  2  Lew.  273.  The  words  were, "  Give      nothing  about  it " 
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had  been  used :  it  was  from  fear  on  his  own  mind  as  well  as  be- 
cause his  wife  was  flurried  that  he  gave  them  the  money ;  H.  said 
he  was  very  much  alarmed,  and  would  not  have  parted  with  the 
money  but  through  fear.  The  officer  who  took  the  prisoners  into 
custody  stated  that  he  fastened  them  together,  and  on  his  doing  so, 
Kain  turned  round  to  the  prosecutor,  and  said  "This  is  as  close  as 
we  were  when  we  were  under  the  bridge."  &c  Nugent  said,  he 
followed  them  over  the  fields,  and  saw  them  go  under  the  bridge 
together,  and  that  they  had  their  trowsere  down.  It  was  contended 
for  the  prisoners  that  neither  count  was  proved ;  that  the  only  evi- 
dence the  jury  could  consider  was,  wnat  took  place  before  the 
money  was  obtained,  as  that  alone  could  operate  on  the  mind  of 
the  prosecutor  to  induce  him  to  part  with  the  money ;  and  that  the 
prosecutor  did  not  part  with  the  money  from  any  fear  of  his  own, 
but  in  consequence  of  the  agitation  of  his  wife.  Park,  J.  A.  J., 
after  conferring  with  Parke,  6.,  told  the  jury  he  thought  the  second 
count  was  not  supported.  The  question  therefore,  for  them  would 
be,  whether  the  prisoners  did  not  threaten  to  accuse  the  prosecutor 
of  the  whole  offence ;  and  in  considering  this  question,  he  did  not 
think  it  was  necessary  to  confine  themselves  to  the  words  used  be- 
fore the  money  was  obtained ;  but  that  as  some  of  those  words  were 
equivocal  in  their  meaning,  they  might  connect  with  them  what 
was  said  afterwards  by  the  prisoners  when  they  were  taken  into 
custody,  (m) 

Since  the  1  Vict  c  87,  s.  4,  an  indictment  in  the  ordinary  fonn 
for  robbery  is  not  supported  by  proof  of  extorting  money  by  threats 
of  accusing  of  an  infamous  cnme  within  that  section.  Therefore  a 
person  present  to  aid  A.  B.  to  extort  money  by  such  a  charge*  can- 
not be  convicted  of  a  robbery  with  A.  B.,  effected  by  him  with 
actual  violence,  such  person  being  no  party  to  such  violence.  Upon 
an  indictment  in  the  ordinary  form,  against  Taunton  and  Henry 
for  robbery,  it  was  proved  that  about  mne  o'clock  at  night  Heniy 
induced  the  prosecutor  to  walk  with  him  into  a  house  in  West- 
minster, then  fitting  up  as  a  cook's  shop,  under  the  pretence  of 
shewing  him  the  fittings :  when  he  had  entered,  the  prisoner  locked 
the  door,  seized  him  by  the  collar,  told  him  he  had  him  in  his 
power,  and  if  he  made  a  noise  he  would  send  for  the  police,  and 
charge  him  with  sodomitical  practices :  this  induced  the  prosecutor 
not  to  give  the  alarm,  and  then  Henry  rifled  his  pockets  of  a 
sovereign  and  a  shilling,  and  proceeded  to  take  the  watch-guard 
from  his  neck,  and  the  watch  from  the  fob,  and  immediately  after- 
wards took  some  rings  from  his  fingers ;  some  noise  was  made  while 
this  was  going  on,  and  Taunton,  who  was  in  the  house,  came  to 
the  door  of  the  room,  and  after  trying  in  vain  to  gain  admittance 
through  it,  got  in- at  the  window;  he  came  into  the  room  after 
Henry  had  rifled  the  prosecutor's  pockets,  and  whilst  he  was  re- 
moving the  watch-guard ;  there  was  a  candle  burning  in  the  comer 
of  the  room ;  Taunton  took  no  part  in  the  robbery,  and  it  was  not 
auite  clear  that  he  saw  it  The  jury  found  Henry  guilty,  and 
tn&t  Taunton  was  present  at  the  time  of  the  taking  of  the  rings, 
and  was  a  party  with  Henry  to  a  design  to  bring  the  prosecutor 
there,  and  obtain  money  and  property  from  him  on  a  false  chaige 


(«)  Keg.  v.  Kain,  8  C.  i  P.  187,  cor.  Park,  J.  A.  J.,  and  Pirke,  B. 
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of  an  unnatural  crime,  but  that  he  was  not  aiding  or  assisting  in  or 
privy  to  the  robbery  committed  by  Henry,  by  taking  from  the  per- 
son of  the  prosecutor.  It  seemed  to  rarke,  B.,  that  since  the 
1  Vict  a  87,  8.  4,  the  offence  of  robbery  and  of  obtaining  money 
or  goods,  on  a  charge  of  sodomy  were  distinct  offences,  and  that 
Taunton  could  not  be  considered,  under  these  circumstances,  as  a 
principal  in  the  second  degree  to  the  robbery ;  and,  upon  a  case 
reserved,  the  Judges  thought  that  inasmuch  as  the  1  Vict  a  87, 
repeals  the  7th  section  of  the  7  &  8  Geo.  4,  c.  29,  the  offence  in- 
tended by  Taunton  was  that  of  extorting  money  by  accusation,  &c 
under  the  1  Vict  c.  87,  and  no  longer  robbery,  under  the  7  &  8 
Geo,  4,  c.  29,  and  that  the  conviction  was  therefore  wrong,  (n) 
I  Since  the  1  Vict  c.  84,  8.  4,  where  money  is  obtained  by  any 
[of  the  threats  to  accuse  specified  in  that  section,  the  indictment,  it 


seems,  must  be  on  that  section  and  not  for  robbery  ;  but  where  the 
money  is  obtained  by  threats  to  accuse,  other  than  those  specified 
in  that  section,  the  indictment  mav.  it  seems,  be  for  robbery,  if 


Where  money 
is  obtained  by 
any  of  the 
threats  in  the 
1  Vict.  c.  87, 
s.  4,  the  in- 

the  party  was  put  in  fear  and  parted  with  his  property  in  conse-  b^onthat"1 
quence.     It  seems  doubtful  whether  a  count  for  demanding  money  section ;  teens, 
with  menaces  is  supported  where  it  is  proved  that  the  money  was  where  the 
actually  obtained  by  menaces.     The  first  count  framed  on  the  1  Vict   ™*U  by  other 
c  87,  8.  4,  charged  that  the  prisoner  threatened  to  accuse  the  pro-  threats. 
secutor  of  having  attempted  to  commit  with  him  an  abominable 
crime,  and  thereby  extorted  a  sovereign,  &c     The  second  count 
charged  the  prisoner  with  robbery  in  the  common  form.     The  third 
count  framed  on  sec.  7,  of  the  1  Vict  c.  87,  charged  the  prisoner  with 
demanding  money  of  the  prosecutor  with  menaces.    The  prosecutor 
stated  that  he  was  induced  to  meet  the  prisoner,  by  his  telling  him 
that  if  he  did  not  he  would  rue  it  as  long  as  he  lived ;  when  I  saw 
him  he  said,  "  walk  this  way ;"  I  followed  him,  and  after  we  got 
into  rather  a  lonely  place,  he  said,  "  Can  you  not  lend  me  some 
money  ?"  I  said,  "  You  have  no  claim  on  me,  I  cannot  do  so,  you 
can  have  no  money  from  me ;"  he  then  said,  "  I  am  now  going  to 
say  something  of  very  great  importance  to  you,  and  it  is  no  use 
your  calling  out  for  help,  or  giving  me  into  the  hands  of  the  police, 
for  if  you  do,  remember,  I  am  armed,  and  if  you  do,  by  God !    I 
will  have  my  revenge ;  and  if  you  do  not  assist  me  I  will  say  you 
took  indecent  liberties  with  me  some  time  ago."    He  was  exceed-  •£  -**•/  *  ^wf  AL 
ingly  excited  while  raying  this ;  he  threw  his  arms  about  and  used  AL  Lt&j^.  s~  s/'^J^ 
violent  gesticulation ;  I  thought  he  was  going  to  attack  me,  it  was  r  \,tffm,  * 
a  lonely  spot ;   I   was  so  completely  paralysed  and    overcome  I  '  Cf ' 

scarcely  knew  what  I  was  about ;  I  was  induced,  in  consequence  of 
that  threat,,  to  give  him  some  money  on  the  spot.  The  prosecutor 
added,  that  he  gave  him  the  money  both  from  fear  of  personal 
violence,  and  from  the  attack  on  his  character.  For  the  prisoner 
it  was  contended  that  the  evidence  did  not  support  the  first  count, 
as  the  words  used  did  not  necessarily  import  an  intention  to  accuse 
of  an  attempt  to  commit  the  whole  capital  crime.  That  with  re- 
spect to  the  second  count,  the  charge  of  robbery  was  not  sustainable, 
as  since  the  1  Vict  c.  87,  the  charge  of  robbery  was  only  sustain- 
able by  shewing  that  the  money  was  obtained  by  actual  force,  or 
the  fear  of  personal  violence.     With  regard  to  the  third  count,  it 

(»)  Reg.  v.  Henry,  2  Moo.  C.  C.  R.  1 18.  8.  C.    9  C.Ik  P.  309. 
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was  not  supported,  as  the  proof  was  of  another  offence,  namely, 
the  actual  obtaining  of  the  money  with  threats.    The  Recorder  in 
summing  up  said,  "  There  is  this  distinction  between  the  present 
statute  and  the  7  &  8  Geo.  4,  c  29,  that  in  the  latter  the  words 
are  CTif  any  person  shall  accuse,"  &c.  « every  such  offender  shall  be 
deemed  guilty  of  robbery?  whereas  in  the  former  the  words  are 
"  shall  be  guilty  of  felony?    There  are  also  in  the  present  statute 
separate  provisions  for  the  punishment  of  robbery,  and  also  a  pro- 
vision for  demanding  property  with  menaces.     The.  difference   is, 
that  in  the  present  statute  the  offence  is  not  asserted  to  be  robbery 
but  only  felony,  and  it  may  be  that  the  Legislature  intended  tosav, 
"  We  will  allow  the  law  to  remain  as  it  is  on  the  cases  decided,  as 
to  the  crime  of  robbery ;  but  we  will  not  allow  of  a  constructive 
robbery  further  than  that,  but  will  provide  for  it  by  the  provisions 
of  this  act"    The  statute  is  not  very  clear ;  I  shall  therefore  take 
your  opinion  as  to  the  matters  of  tact  upon  each  of  the  separate 
charges.     With  respect  to  the  first  count,  I  am  of  opinion  that  the 
threat  must  be  to  accuse  of  an  attempt  to  commit  the  complete 
capital  offence;    and  you  will  say,   upon  the  evidence,  whether 
such  a  threat  has  or  has  not  been  proved.     As  to  the  second  count, 
the  question  is,  whether  the  prosecutor  parted  with  his  money  under 
bodily  fear,  such  as  would  operate  upon  a  man  of  firm  mind ;  and 
if  you  shall  be  of  opinion  that  the  property  was  parted  with  from 
the  influence  conjointly  of  the  violence  offered  and    the  vague 
threat  of  an  undefined  charge,  the  crime  of  robbery  will  in  my 
opinion  have  been  made  out     In  order  to  constitute  robbery  in 
the  absence  of  actual  force,  it  is  necessary  that  the  party  should  be 
put  in  actual  bodily  fear,  but  I  shall  not  think  it  the  less  bodily  fear 
because  it  was  produced  by  two  adequate  causes,  each  of  them 
sufficient  in  itself  to  produce  the  effect      If  there  was  violence 
enough  to  produce  bodily  fear,  it  will  be  a  robbery ;  and  I  do  not 
think  it  the  less  a  robbery,  because  in  addition  to  the  violence  there 
was  a  threat  to  accuse.     Then,  with  respect  to  the  third  count,  I 
shall  hold  that,  if  menaces  were  used  to  obtain  money,  that  count 
is  sustained,  although  the  money  was  actually  obtained.*'   The  Jury 
found  the  prisoner  guilty  on  the  two  last  counts  only,  but  he  was 
afterwards  sentenced  on  the  second  count  only,  (o) 

Having  thus  treated  of  the  facts  and  circumstances  necessary  to 
constitute  the  crime  of  robbery,  this  chapter  may  be  concluded  by 
shortly  adverting  to  some  points  which  have  been  decided  respecting 
persons  aiding  and  abetting  in  this  offence,  and  also  respecting  the 
indictment 
Of  principals        The  same  general  rules  which  prevail  in  other  cases  of  princi- 


(o)  Reg.  v.  Norton,  8  C.  &  P.  671. 
Hie  Reporters  state  in  a  note  that  the  Re. 
corder  mentioned  the  ease  to  Parke.  B. ,  and 
that  they  were  both  of  opinion  that  in  those 
cases  where  the  money  was  obtained  by  any 
of  the  threats  specified  in  the  statute,  the 
indictment  must  be  upon  the  statute  and 
not  for  robbery ;  but  where  the  money  was 
obtained  by  threats  to  accuse,  other  than 
those  which  are  specified  in  the  statute,  the 
indictment  might  be  for  robbery,  if  the 
party  was  put  in  fear,  and  parted  with  his 


property  in  consequence.  The  finding  on 
the  second  count  was  held  good.  Indeed  it 
seems  sustainable  on  two  grounds :  first, 
that  there  was  violence  enough  without 
any  threat  at  all  to  put  the  party  in  fear; 
and  secondly,  that  the  threat  to  accuse  was 
not  one  of  those  mentioned  in  the  act,  and 
therefore  it  might  properly  be  taken  into 
consideration  as  co-operating  with  the 
violence  in  producing  the  bodily  fear,  which 
in  the  absence  of  force  is  necessary  to 
stitute  robbery. 


i 


and  accesso- 
ries. 
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pals  and  accessories,  apply  also  in  the  case  of  robbery,  (»)  Thus 
if  several  persons  come  to  roE  a  man,  and  they  are  all  present, 
and  one  only  actually  takes  the  money,  it  is  robbery  in  all,  (q) 


So  if  A.  B.  and  C.  come  to  commit  a  robbery,  and  A.  stand 
sentinel  at  a  hedge-cdrner  to  watch  if  any  person  should  come, 
and  B.  and  C.  commit  the  robbery,  it  will  be  robbery  in  A.  also, 
though  he  was  at  a  distance  from  them,  and  not  within  view,  (r) 
And  the  principle  of  several  persons  engaged  in  one  common  ae- 
sign  being  in  tne  eye  of  the  law  present  when  the  fact  is  com- 
mitted has  been  carried  to  a  considerable  extent  in  the  case  of 
robbery.  For  where  three  men  went  out  to  rob,  and  attacked  a 
man  who  made  his  escape,  and  while  two  of  them  were  engaged 
with  that  man  the  third  robber  rode  off  and  robbed  another  person 
in  the  same  highway,  without  the  knowledge  of  the  two  other  rob- 
bers, and  out  of  their  view,  and  then  returned  to  them ;  it  appears 
to  have  been  holden,  that  all  of  them  were  guilty  of  this  robbery, 
as  they  came  together  with  an  intent  to  rob,  and  to  assist  one  an- 
other in  so  doing,  (s)  But  where  several  men  by  agreement  rode  out 
to  commit  robbery,  and  at  Hounslow  one  of  them  parted  from  the 
company,  and  rode  away  towards  Colnbrook,  and  the  others  rode 
towards  Egham,  and  at  the  distance  of  about  three  miles  from  Houns- 
low, committed  a  robbery ;  it  was  holden,  that  the  man  who  parted 
from  the  company  was  not  guilty  of  this  robbery,  though  he  rode 
out  with  the  others  upon  tne  same  design;  for  he  left  them  at 
Hounslow,  and,  as  he  aid  not  fall  in  with  them  afterwards,  possibly 
he  repented  of  the  design,  but  at  least  he  did  not  pursue  it  (t) 

The  presumption  of  a  party  repenting  of  his  evil  design  ap- 
pears to  have  been  admitted  to  a  greater  extent  in  a  more  modern 
case.  It  appeared  in  evidence  that  the  two  prisoners  accosted  the 
prosecutor  as  he  was  walking  along  the  street,  by  asking  him,  in 
a  peremptory  manner,  what  money  he  had  in  his  pocket  Upon 
his  replying  that  he  had  only  twopence-halfpenny,  one  of  the 
prisoners  immediately  said  to  the  other,  "  If  he  really  has  no  more, 
do  not  take  that,"  and  turned,  as  if  with  an  intention  to  go  away  ; 
but  the  other  prisoner  stopped  the  prosecutor,  and  robbed  him  of  the 
twopence-halfpenny,  which  was  all  the  money  he  had  about  him. 
But  the  prosecutor  could  not  ascertain  which  of  them  it  was  that  had 
used  this  expression,  nor  which  of  them  had  taken  the  halfpence 
from  his  pocket.  The  Court  said  that  this  evidence  went  to  the  ac- 
quittal of  both  the  prisoners ;  for  if  two  men  assault  another,  with 
intent  to  rob  him,  and  one  of  them,  before  any  demand  of  money,  or 
offer  to  take  it  be  made,  repent  of  what  he  is  doing,  and  desist  from 
the  prosecution  of  such  intent,  he  cannot  be  involved  in  the  guilt  of 
his  companion,  who  afterwards  takes  the  money ;  for  he  changed  his 
evil  intention  before  the  act  which  completes  the  offence  was  com- 
mitted. That  the  prisoner,  therefore,  whichever  of  the  two  it 
was  who  thus  desisted,  could  not  be  guilty  of  the  offence  charged : 
that  one  of  them  was  guilty,  but  which  of  them  personally  did  not 


(p)   Ante,  p.   26,  Book  I.,  Chap.  2.  (r)  1  Hale,  534,  537. 
The  punishment  of  principals  in  the  second  (#)  1  Hawk.  P.  C.  c  34,  s.  5.    Pud- 
degree,  and  accessories  has  been  mentioned,  sey's  case,  1  Hale,  533,  534. 
ante,  p.  A68.  (t)  Rex  v.  Hyde  and  others,  1   Hale, 

{q)  1  Hale,  534.     1  Hawk.  P.  C.  c.  34,  537,538. 
s.  5. 
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appear*    And,  as  the  prosecutor  could  not  ascertain  who  it  wag  that 
took  the  property,  both  the  prisoners  must  be  acquitted.  («) 

The  indictment  for  robbery  must  state  an  assault  upon  the  person  ; 
and  that  sucfaT  assault  was  made  feloniously*  And  where  the 
indictment  charged  teat  the  prisoner,  "  in  ana  upon  L  M.,  &c,  did 
make  an  assault,  and  him  the  said  L  M .,  in  corporal  fear  and  danger 
of  his  life  then  and  there  feloniously  did  put,"  it  was  holden  to 
be  defective ;  and  that  the  omission  of  the  statement  of  the  assault 
having  been  feloniously  made  was  not  aided  by  the  statement  of  the 
prosecutor  having  been  feloniously  put  in  fear  and  danger  of  his 
life,  (v)  The  taking  must  be  charged  to  be  with  violence,  9g^ 
against  the  will  ot  me  party  :  and  the  statement,  in  the  usual  form  j 
I  of  an  indictment  for  this  offence,  is,  "  certain  goods,  &&,  of  the  said 
I  A.  B.,  from  his  person  and  against  his  will,  then  and  there  felo- 
niously  qn^  violently  did  steal,  take,  &c7  But  the  word  vMen 
not  essentially  necessary :  as  in  a  case  where  it  was  obj 
indictment  did  not  shew  that  the  taking  was  done  violenter,  and  that 
the  prisoner  was,  therefore,  entitled  to  nis  clergy,  and  the  authority 
of  Lord  Hale  was  cited,  (to)  all  the  Judges,  upon  the  point  being  re- 
served, agreed  that  the  word  violenter  was  no  technical  term  essen- 
tially necessary  in  the  indictment:  and  that  if  it  appeared,  upon  the 
whole,  that  the  feet  was  committed  with  violence,  it  wassuflkaent  to 
constitute  a  robbery,  (x)  And  with  respect  to  the  authority  cited, 
they  said  that  Lord  Hale,  in  the  passage  referred  to,  was  inaccurate 
in  his  expression  ;  that  the  definition  which  he  gave  of  robbery  was 
a  felonious  taking  from  the  person  with  violence ;  and  that  if  the 
feet  were  so  described  in  the  indictment,  as  to  answer  the  definition, 
it  came  up  to  Lord  Hale's  own  doctrine.  ( y)  It  is  considered  as  un- 
certain whether  the  indictment  should  charge  that  theBgarj^jBB8jj^t 
vol  fear ;  though,  as  such  statement  is  usual,  it  will  be  mpnTsa^To 
insert  it,  (z)  TJut,  in  general,  no  technical  description  of  the  fecTis 
necessary,  if  upon  the  whole  it  plainly  appear  to  have  been  com- 
mitted with  violence  against  the  will  of  the  party,  (a)  And  where 
the  taking  has  been  by  a  putting  in  fear  by  means  of  threats  to 
charge  the  party  with  sodomitical  practices,  the  indictments  appear 
to  have  been  for  robberies  in  the  usual  form.  (6) 

An  indictment  for  robbery,  which  merely  alleges  that  the  prisoner, 


(«)  Rex  9,  Richardson  and  Greenow, 
O.  B.  1785,  tor.  Buller,  J.,  1  Leach,  387. 
The  Court  also  laid  that  it  was  like  the 
Ipswich  case,  where  fire  men  were  indicted 
for  murder,  and  it  appeared,  on  a  special 
verdict,  that  it  was  murder  in  one,  but  not 
in  the  other  four,  but  it  did  not  appear 
which  of  the  five  had  riven  the  blow  wnich 
caused  the  death  ;  and  it  was  ruled  that  as 
the  man  could  not  be  clearly  and  positively 
ascertained,  all  of  them  must  be  discharged. 

(v)  Rex  e.  Pelfryman  and  Randal,  2 
Leach,  563. 

(v)  I  Hale,  534,  where  it  is  said  that 
the  indictment  must  run,  quod  vi  tt  armit 
apud  B.  in  rtgid  vid  ibidem,  frc.,  40*.  in 
jMCNaitf  nwmeratu  fehnicett  viotutier  cepit 
a  ptntmd ;  and,  therefore,  if  the  word 
vioUnitr  be  omitted  in  the  indictment,  or  not 
proved  upon  the  evidence,  though  it  were 
in  altd  vid  rtgid  et  felonies  cepit  a  ptrtona, 


it  is  but  larceny,  and  the  offender  shall  have 
his  clergy  :  and  Dy.  224  b.  H.  17  Jac  in 
B.R.     2  Rot  Rep.  154,  are  cited. 

(*)  Smith's  case,  2  Es*t,  P.  C.  c  16. 
s.  166,p.783,  784. 

(y)  Id.  ibid. 

(*)  2  East,  P.  C.  c.  16,  s.  166,  p.  783. 
It  b  not  necessary   that  the  iadfctmastt 
should  charge  that  the  party  robbed 
put  in  fear  if  H  is  stand  that  the     ' 


acted  vtolmssr,  and  that  the  party  was 

Per  Foster,  J., 


robbed  oontra 
19  St  Tr.  806. 

(a)  2  East,  P.  C.  c.  16,  a.  166,  p.  783, 
s.  127,  p.  708. 

(b)  Jones's  aHas  Evans's  case,  2  East, 
P.  C.  c.  16,  s.  130,  p.  714.  1  Leach,  139, 
ante,  p,  885,  and  the  other  cases  of  a  similar 
nature,  cited  oafe,  p.  889,  et  «•*,  Bat  now 
they  must  be  framed  upon  the  statute,  see 
Reg.  e.  Norton  .ante,  p.  899. 


CHAP.  VI11.] 


Indictment,  Verdict,  frc. 
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with  force  and  arms,  assaulted  and  robbed  the  prosecutor  ifl  good.     ■*  ^ 
alter  verdict;  and  an  indictment  for  robbery  need  not  conclude  *y«/^.; 

r~vZ  %j£  contra  pacem*  as  the  punishment  is  only  altered  by  the  statute. 

l^-v^^An^indictment  alleged  that  the  prisoners,  with  force  and  arms,  upon 
/  *^5he'  W.  M.,  did  make  an  assault,  and  him  the  said  W.  M.,  then 
and  there  feloniously  did  rob  of,  &c,  and  did  not  conclude  "  against 
the  form  of  the  statute  ;"  and  it  was  objected  that  it  ought  to  have 
averred  either  that  the  act  was  committed  with  farce  and  violence,  or 
that  the  party  was  put  in  fear;  it  was  answered  that  the  word  ro6 

^ ^rtea  that  the  act  was  accompanied  with  violence,  and" 

Tranahaw'8  case  was  cited,  (c)  Lord  Lyndhurst,  C.  R,  was  inclined  to 
think  the  indictment  insufficient,  but  upon  consideration  he  stated  his 
determination  to  reserve  the  point ;  however,  at  the  following  assizes, 
Mr.  B.  Parke  said,  "  Lord  Lyndhurst  had  intended,  if  on  considera- 
tion he  thought  it  doubtful,  to  reserve  this  question  for  the  decision  of 
the  Judges ;  but  he  has  conferred  with  some  of  them,  including 
myself,  and  we  are  of  opinion  that  it  was  sufficient  to  follow 
the  words  of  the  statute  7  &  8  Geo.  4,  c.  29,  s.  6,  and  that  it  is  un- 
necessary to  pronounce  whether  the  objection  would  have  been  good 
upon  demurrer,  since  it  must  be  considered  in  arrest  of  judgment, 
though,  in  point  of  fact  taken  before  verdict,  as  is  from  courtesy  and 
convenience  commonly  done  and  allowed,  though  not  strictly 
regular.  And  such  being  the  case,  the  omission  of  a  more  par- 
ticular description  of  the  offence  is  cured  by  the  7  Geo.  4,  c  64,  s.  2 1  .w 
The  learned  Judge  then  mentioned  the  case  of  Rex  v.  Chatburn,  (d) 
which  was  an  indictment  for  murder,  and  a  conviction  for  man- 
slaughter; there  the  prisoner  was  transported  for  life,  though 
the  words  contra  formam  were  omitted.  Tne  reason  was,  as  in  this 
case,  that  the  punishment  only  is  varied,  (e) 

Where  several  are  jointly  indicted  under  the  1  Vict  c.  87,  8.  3,  II  Where  several 

were  together ;  bfftFffify 
~To  be  averred  tEatlL,,  x 
in  indictJc  87, 


under 
Vict. 
s.3,it 


for  robbery,  it  is  not  necessary  to  aver  that  they  i 

where  one  only  ot  flie  partes  indicted,  it  ougnf        

he  committed  the  oftWn<x  together  with  others.     Upon  an  incuci-nc.  87,  i 
ment  for  robbery  it  appeared  that  the  prisoner  committed  the  acr'5•,IOt, 
together  with  others,  who  were  not  apprehended,  but  it  was  not  so  IK  they 
charged  in  the  indictment ;  and  the  question  was,  whether,  in  order  together, 
to  bring  him  within  the  higher  penalty,  it  ought  not  to  have  been  «*^  where 
specialty  averred.    Patteson,  J.,  "  Wnere  several  are  indicted  for  MteJi tt 
committing  the  offence  it  is  not  necessary  to  aver  that  they  were  to- 
gether ;  but  if  one  be  indicted  alone,  who  committed  the  act  with 
others,  it  is  proper  that  it  should  be  so  averred"  ( /  ) 


were 


(c)  1  Leach,  427.  There  Gould,  J., 
in  delivering  the  opinion  of  the  judges  upon 
the  question  whether  under  the  words 
"rob  any  dwelling-bouse,"  in  the  3  &  4 
Wm.  &  M.  c  9,  a  breaking  and  entering 
the  house  was  necessary,  said,  "  The  word 
rob  in  legal  construction  always  includes 
the  idea  of  force  and  violence,  and  although 
this  part  of  the  statute  does  not  expressly 
signify  that  breaking  and  entering  the 
house  is  necessary  to  constitute  the  crime, 
yet  it  has  always  been  held  upon  this 
statute,  as  wefl  as  upon  other  acts  of  par- 
liament penned  in  the  same  manner,  that 
those  ingredients  are  ex  vi  termini  included 


in,  and  implied  by,  the  word  rob." 
(d)  R.  &  M.  C.  C.  R.  403,  ante,?.  055. 
(c)  Lennox's  case,  2  Lew.  268. 
(/)  Raffety's  case,  2  Lew.  271.  In 
Dona's  case,  ibid.,  note,  the  same  very 
learned  judge  ruled  the  same  way.  As- 
suming this  ruling  to  be  correct,  it  may 
admit  of  doubt  whether  it  be  prudent  in  an 
indictment  against  sereral,  merely  to  al* 
lege  that  they  robbed  the  prosecutor, 
because,  in  case  only  one  were  convicted,  it 
may  well  be  doubted  whether  Judgment  for 
the  more  sererepunishment  could  be  piyen 
against  him.  The  offence  is  one  consisting 
of  number,  and  in  this  respect  like  a  riot ;  and 
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It  was  formerly  material  testate  correctly  in  the  indictment, whether 
the  robbery  was  committed  in  or  near  the  king's  highway;    and 
many  points  of  much  nicety  arose  as  to  the  manner  of  such  state* 
ment,  and  also  as  to  what  should  be   considered  as  a  highway 
robbery,  (g)    But  the  3  Wm.  &  M.  c.  9,  s.  1,  (now  repealed) 
relating  generally  to  all  robberies,  whether  in  a  highway,  house, 
or  elsewhere,  made  these  points  no  longer  necessary  to  be  con- 
sidered :    and  we  have  seen   that    the  provisions  of  the   1  Vict. 
c.  87,  are  quite  general,  (h)    In  a  case  which  occurred  soon  after 
the  3  Wm.  &  M.  was  passed,  where  the  indictment  was  for  a  robbery 
near  the  highway,  and  a  robbery  in  a  house  was  the  oflence  proved,' 
it  was  holden  by  all  the  Judges,  that  as  that  statute  took  away  clergy 
in  all  robberies,  the  prisoners  should  not  have  their  clergy,  (t )     And 
so  upon  an  indictment  which  charged  the  prisoner  with  robbing 
a  person  in  a  field  near  the  highway,  where  the  jury  found  a  verdict 
"  guilty  of  the  robbery,  but  not  near  the  highway,"  it  was  holden  by 
all  the  Judges  that  the  prisoner  was  ousted  of  clergy.  (J)     Ana 
a  case  is  mentioned  as  having  been  determined  upon  similar  prin- 
ciples, where  the  robbery  was  in  a  house  in  the  street,  hired  by  one 
of  the  prisoners  for  the  purpose,  but  not  inhabited  by  any  one ;  and 
the  indictment  chaired  the  robbery  to  have  been  committed  in  the 
dwelling-house  of  mat  prisoner,  (k)    It  followed,  therefore,   that 
it  was  not  material,  where  the  robbery  was  chaired  to  have  been 
committed  in  a  dwelling-house,  that  the  ownership  of  the  house 
should  be  correctly  stated.     Thus,  where  the  prisoner  was  convicted 
upon  an  indictment,  which  charged  him  with  robbing  a  person 
in  the  dwelling-house  of  one  Aaron  Wilday,  and  it  had  not  ap- 
peared who  was  the  owner  of  the  house  in  which  the  fact  was  com- 
mitted, the  Judges  held  the  conviction  proper.  (I)   And  again  where 
the  prisoner  was  indicted  for  robbing  a  person  in  the  dwelling-house 
of  Joseph  Johnstone,  and  it  appeared,  upon  the  evidence,  that  the 
prisoner,  whose  name  was  Susannah  Johnstone,  had  committed  the 
robbery  in  the  house  of  her  husband,  but  the  Christian  name  of  the 
husband  could  not  be  proved ;  the  prisoner  being  convicted  upon 
this  evidence,  the  Judges  were  or  opinion  that  the  conviction 
was  proper,  (m) 

In  a  case  of  an  indictment  for  a  highway  robbery  on  the  person  of 
Elizabeth  Hudson,  'it  appeared  that  such  was  the  name  of  the  prose- 
cutrix at  the  time  the  robbery  was  committed,  but  that  after  the 
robbery,  and  at  the  time  the  bill  was  presented  to  the  grand  jury, 
and  found  by  them  she  was  married  to  a  person  of  the  name  of 


there  it  has  been  held  that  if  all  but  two  be 
acquitted  no  judgment  can  be  given  against 
them.  Rex  e.  Sadbury,  1  LorcLRaym.  484, 
ante,  p.  288.  Perhaps  the  safer  course  would 
be  to  allege  that  A.  B.  and  O,"  together  with 
divers  other  evil  disposed  persons/'  com- 
mitted the  robbery  (see  Rex  e.  Sadbury), 
and  then  if  A.  alone  were  convicted,  but  it 
was  proved  that  he  was  in  company  with 
another,  or  others,  he  might,  it  is  conceived, 
receive  judgment  for  the  higher  punish- 
ment. C.  8.  G. 

(9)  1  Hale,  536,  636.  2  East,  P.  C. 
c.  16,  s.  168,  p.  784,  786. 

{h)  Am*,  p.  867. 


(0  Summers*s  case,  1706.  2  East,  P.  C 
c  16,  s.  68,  p.  786. 

(f)  Wardle*  case,  1800.  2  East,  P.C. 
c.  16,  s.  168,  p.  786.    Ross.  &  Ry.  9. 

(A)  Rex  v.  Darnfbrd  and  Newton,  O.R. 
1780.    2  East,  ibid. 

(0  Pye's  case,  Warwick,  1790,  car. 
Thomson,  R,  and  in  East.  T.  1790.  2 
East,  P.  C.  c  16,  s.  168,  p.  786,  786.  I 
Leach,  362,  note  (a). 

(«•)  Johnstone's  case,  1793,  cor.  Ashkurst, 
J.,  and  in  East.  T.  1793.  2  East,  P.  C. 
c.  16,  s.  168, p.  786,  Rats,  &  Ry.  10.  mtht 
note. 


CHAP.  VIII.] 


By  pitting  in  Fear. 


Heywood ;  and,  upon  these  facts,  it  was  objected  that  the  indict- 
ment was  erroneous.  But  Gould,  J.,  and  Eyre,  C.  B.,  held  that  the 
description  of  the  prosecutrix,  in  this  case,  by  her  maiden  name,  was 
sufficient  (m) 

An  indictment  for  robbery   must  state  the   ownership  of  thel 
property  correctly ;  and  where  a  servant  has  received  money  tor  nisi 


master,  and  he  is  robbed  of  it  before  it  comes  into  the  actual  possei 
sion  of  the  master,  it  should  be  laid  as  the  property  of  the  servant, 
and  not  of  the  master.  Upon  an  indictment  for  robbing  B.  of  the 
money  of  W.9  it  appeared  that  B.,  the  servant  of  W.,  had  received 
the  money  of  some  customers  of  his  master,  and  was  on  his  return  to 
his  master's  house,  when  he  was  robbed  of  the  money ;  it  was 
objected  that  the  money  could  not  be  laid  as  the  property  of  W.,  as 
it  had  never  reached  his  hands.  Alderson,  B.,  "I  am  inclined 
to  think  the  objection  valid:  it  is  difficult  to  see  how  such  an 
offence  as  embezzlement  could  have  been  part  of  our  criminal  law  if 
the  possession  of  the  servant  of  property,  which  had  never  come  to 
the  hands  of  the  master,  were  construed  to  be  the  possession  of 
the  master.  If  it  were,  every  servant  who  converted  to  his  own  use 
property  received  by  him  for  his  master  would  be  guilty  of  lar- 
ceny, "(n) 

In  robbery  from  the  person,  as  in  other  complicated  or  aggravated 
larcenies,  the  prisoner  may  be  acquitted  of  the  circumstances  of 
aggravation,  namely,  the  fear  or  violence,  and  found  guilty  of 
the  simple  larceny,  (o) 

It  has  been  held  that  a  prisoner  indicted  for  robbery  may  be  con* 
victed  under  the  1  Vict  c.  85,  s.  11,  of  an  assault,  although  the  jury 
find  that  the  prisoner  had  no  intention  to  commit  a  robbery,  (p) 

The  1  Vict,  c  87,  s.  13,  enacts,  "  That  where  any  felony  punish- 
able under  this  act  shall  be  committed  within  the  jurisdiction  of  the 
admiralty  of  England  or  of  Ireland,  the  same  shall  be  dealt  with,  in- 

Juired  of,  tried,  and  determined  in  the  same  manner  as  any  other 
dony  committed  within  that  jurisdiction." 
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ried  after 
the  robbery, 
holden  to  be 
proper. 

j  Ownership  of 
|the  property 
tust  be  cor- 
frectly  stated. 


The  verdict 
be, 

ny. 


Offences 
committed 
within  the  ad- 
miralty juris- 
diction. 


(»)  Turner's  case,  1  Leach,  636. 

(«)  Beg.  v.  Rudick,  8  C.  &  P.  237. 
The  jury  were  discharged  as  to  this  indict- 
ment, and  a  new  indictment  preferred,  lay- 
ing the  property  in  B.  in  one  count,  and  in 
W.  in  another,  and  the  prisoners  were  con- 
victed upon  it  There  seems  to  be  a  dis- 
tinction in  such  cases  where  the  money  is 
stolen  from  the  servant,  and  where  it  is 
embenled  by  him.  See  vol.  2,  p.  93,  note 
(«),  and  p.  163.    C.  S.  G. 

(o)  2  East,  P.  C.  c.  16,  s.  167,  p.  784. 
But  where  a  special  verdict  was   found, 


which  stated  facts  amounting  only  to  a 
larceny,  as  the  only  doubt  referred  to  the 
Court  was  whether  the  prisoners  were  or 
were  not  guilty  of  the  felony  and  robbery 
charged  against  them  in  the  indictment) 
the  judges  thought  that  judgment  of  lar- 
ceny could  not  be  given  upon  such  finding. 
They,  therefore,  remanded  the  prisoners  to 
be  tried  upon  another  indictment  Rex  r. 
Francis,  ante,  p.  873. 

(p)  Reg.  v.  Ellis,  8  C.  &  P.  654.  See 
the  section  and  cases  upon  it,  antt,  p.  778, 
et  seq. 
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TO   THE   FIRST   VOLUME. 


A. 

ABATEMENT, 

undue,  of  price  of  native  commodities  indictable,  173. 
ABDUCTION,  716.—  See  tit.  Kidnapping. 
forcible,  of  women,  701,  et  seq. 
offence  at  common  law,  701. 
by  statute,  702. 
when  complete,  703. 
accessories,  691.  702. 

construction  of  3  Hen.  7,  (now  repealed),  702. 
county  in  which  offence  is  committed,  703,  et  seq. 
taking  with  intent  to  marry,  sufficient,  703. 
indictment,  709. 

evidence  of  woman  carried  away,  ib. 
9  Geo.  4,  c.  31. 

s.  19,  forcible  abduction  of  a  woman  on  account  of  her  fortune  with 
intent  to  marry  her,  702. 
construction  of  the  9  Geo.  4,  c.  31,  s.  19, — 707. 
there  must  be  evidence  of  taking  from  motives  of  lucre,  708, 
declarations  of  the  defendant  evidence  of  his  motives,  ib. 
conviction  of  an  assault  on  an  indictment  for  abduction,  709. 
s.  20,  unlawful  abduction  of  a  girl  under  sixteen  from  her  parents 

or  guardians,  710. 
construction  of  4  &  5  Ph.  &  M.  c.  8,  s.  2,  (now  repealed),  710> 

et  seq. 
Irish  statutes  concerning,  715. 
forcible  abduction,  and  sending  of  persons  into  other  countries,  716. 
masters  of  vessels  forcing  men  on  shore,  and  leaving  them,  717. 
ABETTORS,  26,  et  seq. — See  Aidebs  and  Abettors. 
ABORTION, 

murder  in  attempt  to  procure,  540. 

1  Vict.  c.  85,  as  to  administering  poison,  &c,  to  cause  miscarriage,  && 

671. 
destroying  infants  in  the  mother's  womb,  ib. 
ACCESSORY, 
at  the  fact,  26. 

aider  and  abettor  formerly  considered,  ib> 
before  the  fact,  30. 

who  is  to  be  so  considered,  ib. 

description  of,  in  different  statutes,  31. 

the  same  person  may  be  such  accessory,  and  also  a  principal,  ib* 

N   N   N   2 
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ACCESSORY— continued. 

but  is  not  so  chargeable  in  one  indictment,  31,  n.  (/). 
how  he  differs  from  a  principal  in  the  second  degree,  31. 

if  a  man  be  indicted  as,  he  cannot  be  convicted  on  evidence  of 
his  being  present  aiding  and  abetting,  ib. 
after  an  acquittal  on  such  objection,  he  may  be  indicted  as 
principal,  31,  n.  (g). 
offence  of,  derivative  from  that  of  principal,  31. 
if  a  person  be  present,  he  is  not  an  accessory  but  a  principal,  32, 

and  n.  (p). 
by  the  intervention  of  a  third  person,  32. 
he  who  procures  a  felony  to  be  done  is  a  felon,  ib. 
in  what  crimes  there  may  be,  ib. 
in  forgery,  33,  34. 
felonies  created  by  statute,  34. 
cannot  be  in  a  misdemeanor,  ib. 
in  misdemeanors  all  are  principals,  ib. 
accessoritu  sequitur  naturam  principalis  sui,  ib. 
how  far  an  accessory  is  implicated  when  the  principal  varies  from  the 
terms  of  the  instigation,  ib. 
when  he  commits  a  different  crime,  34,  35. 
when  the  accessory  repents  and  countermands  the  principal,  36. 
counselling  a  pregnant  woman  to  murder  her  child,  35. 
in  murder,  511. — See  Murder. 
cannot  be  in  manslaughter,  579. 
how  and  where  to  be  tried,  39. 

may  be  prosecuted  either  with  or  without  the  principal,  or  after  con- 
viction of  principal,  though  he  be  not  attainted,  or  not  amenable 
to  justice,  ib. 
other  enactments  respecting,  ib. 
accessory  before  the  fact  to  felo  de  se  is  not  triable,  40. 
indictment  against  accessory  before  conviction  of  principal,  ib. 
joinder  of  counts  in  indictment  against  accessories,  ib. 
after  the  fact, 

who  is  to  be  so  considered,  36. 

by  receiving,  comforting,  &c.  the  felon,  ib. 

or  an  accessory  before  the  fact,  37. 
by  assisting  a  felon  sentenced  to  be  transported,  442. 
in  offences  created  by  statute,  37. 
must  know  of  the  felony  committed,  38. 
and  the  felony  must  be  complete,  ib. 
feme  covert  not,  by  receiving  her  husband,  23,  38. 
proceedings  against  at  common  law  unfrequent,  38. 
punishment  of,  ib. 
receivers  of  stolen  goods,  40. 
employing  another  to  harbour  the  principal,  37. 
must  be  some  personal  assistance  to  the  felon,  ib. 
any  assistance  to  prevent  apprehension,  trial,  or  punishment  suffi- 
cient, 36. 
person  may  be  accessory  to  larceny  of  his  own  goods,  37. 
rescuing  a  felon,  or  voluntarily  permitting  his  escape,  ib. 
in  murder,  512. 

in  manslaughter,  33,  (ft),  579.  655. 
proceedings  against,  indictment,  &c.  38. 

principal  and  accessory  in  same  indictment,  ib. 

arraigned  as  accessory  to  such  principals  as  are  convicted,  41. 

as  to  stating  the  name  of  the  principal,  40. 
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ACCESSORY—  continued. 

indicted  as  accessory  to  several,  found  guilty  as  accessory  to  one,  the 
verdict  good,  41. 
no  person  shall  be  tried  more  than  once  for  the  same  offence  of 
being  accessory  before  the  fact,  ib. 
former  acquittal,  when  a  good  bar,  ib. 
he  may  be  tried  where  principal  has  been  convicted,  though  not 

attainted,  39. 
he  may  controvert  the  guilt  of  the  principal,  41,  et  seq. 
in  what  county  he  shall  be  tried,  39. 

a  confession  by  the  principal  no  evidence  against  the  accessory,  42, 43. 
quare  whether  conviction  of  principal  upon  not  guilty  is,  43. 
in  murder,  511,  512. 
in  manslaughter,  579.  655. 
in  rape,  691 
in  sodomy,  691.  699. 
in  abduction  of  women,  702. 
in  maihem,  none,  720. 
in  offences  respecting  coin,  60,  61. 
to  piracy,  96,  99. 
none  in  extortion,  144. 
all  are  principals  in  a  riot,  269. 

presumption  of  repentance  in  one  of  several  engaged  in  same  design,  901 . 
consequences  of  such  repentance,  ib. 
trial  and  punishment  of,  39. 

in  burglary,  841. 

in  sacrilege,  845. 

in  housebreaking,  848. 

in  stealing  in  a  dwelling-house,  852. 

in  breaking,  &c,  and  stealing  in  buildings  within 

the  curtilage,  860. 
in  breaking,  &c.,  shops,  &c,  and  stealing  therein, 

866. 
in  robbery,  901. 
ACCOMPLICES, 

include  all  the  participes  criminis,  26. 
AD  QUOD  DAMNUM, 
writ  of,  339. 

virtually  abolished,  ib.  note  (b). 
repairs  of  a  road  made  in  pursuance  of,  359. 
ADMIRALTY, 

jurisdiction  of,  100,  101,  102,  103, 104. — See  tit.  Piracy,  High  Seas. 
.   court  of,  &c,  102,  103,  104. 
punishments  in,  104. 
ADULTERER, 

taking  goods  by  the  delivery  of  adulteress,  23. 
provocation  to  kill  by  detection  of,  581. 
AFFRAY, 

definition  ofj  291. 

derivation  of,  ib. 

difference  between,  and  a  riot,  ib. 

aggravated,  ib. 

words  will  not  make  an  affray,  292. 

but  there  may  be  one  where  there  is  no  actual  violence,  ib. 
as  where  a  person  goes  armed,  ib. 
prohibited  by  2  Edw.  3,  c.  3,  ib. 
construction  of  that  statute,  ib. 
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AFFRAY— continued. 

suppression  of  by  a  private  person,  293. 

arresting  affrayer,  ib. 

giving  affrayer  in  charge  to  a  constable,  ib. 

continuance  of  affray,  ib. 

suppression  by  a  constable,  294. 

where  the  affray  is  in  his  presence,  ib. 
where  it  was  not  in  his  presence  he  cannot  arrest,  295. 
by  a  justice  of  the  peace,  295,  296. 
notice  of  authority  to  arrest  by  officer,  &c.,  interposing,  598. 
killing  in,  670. 
punishment  of,  296. 
AIDERS  AND  ABETTORS.— See  tit.  Principal  ih  Second  Degree. 
principals  in  the  second  degree,  26. 
formerly  considered  accessories  at  the  fact,  ib. 
and  not  triable  till  principal  convicted,  ib. 
how  far  they  must  be  present  at  the  commission,  26,  27. 

what  shall  constitute  such  presence,  26,  27,  28. 
of  a  crime  done  in  prosecution  of  some  unlawful  purpose  by  several,  29. 

where  there  is  a  general  resolution  against  all  opposers,  ib. 
indictment  against,  30. 
in  murder,  509. — See  tit.  Murder. 
in  manslaughter,  579. 
in  rape,  676. 
in  sodomy,  699. 
ALEHOUSE, 

authority  of  constable  in,  602,  et  seq. 

keeping,  without  a  license,  why  not  indictable,  51. 

license  made  necessary  by  5  &  6  Edw.  6, — 322,  note  (ft), 
disorderly,  322. 
ALE  LICENSES, 

granting,  and  refusing  improperly,  136. 
AMBASSADORS, 
arrest  of,  754. 
ANCHORS, 

receiving  stolen,  99. 
ANNUITIES, 

endeavouring  to  induce  infants  to  grant  annuities,  461,  462. 
See  tit.  Usury. 
APPRENTICE, 

neglect  of,  who  indictable  for,  46. 
murder  by  harsh  usage  of,  489. 

correction  of,  by  master,  inforo  domestico,  518.  645,  646,  647.  659. 
APPREHENSION.— See  Arrest. 
ARMS, 

affray  by  going  armed,  292. 
prohibition  by  2  Edw.  3,  from  going  armed,  292. 
construction  of  this  statute,  ib. 
ARRAIGNMENT, 

of  idiots,  deaf  and  dumb  persons,  &c.,  6,  7,  and  n  (/). 
ARREST.— See  tit.  Process. 

opposing  an  arrest  upon  criminal  process,  408,  et  seq. 

by  rescue,  410. 
of  persons  escaping  from  Great  Britain  to  Ireland,  &c,  417, 
authority  of  officers  and  others  to  arrest,  &c,  in  cases  of  felony,  593. 
of  private  persons,  593,  594. 

in  cases  of  attempts  to  commit  felony,  594. 


INDEX.  911 

ARREST— continued. 

distinction  between  officers  and  private  persons,  594,  595. 

a  magistrate  has  no  authority  to  detain  a  person  known  till  a  charge 
of  misdemeanor  is  made,  595. 

arrest  without  warrant  on  charge  of  felony,  where  none  has  been 
committed,  597. 

arrest  on  charge  of  felony  imperfectly  expressed,  596. 

illegal  arrest,  596,  597. 
authority  to  arrest,  &c,  in  cases  of  misdemeanor,  598,  et  seq. 
arrest,  and  recaption,  for  misdemeanor  committed  out  of  the  view  of  the 

constable,  illegal,  599. 
if  affray  is  over,  constable  cannot  arrest,  ib. 

in  all  cases  of  misdemeanor,  the  offence  must  be  committed  in  the  view 
of  the  constable,  601. 

apprehending  night-walkers,  ib. 

reputed  thieves,  602. 
power  of  watchmen,  beadles,  &c.,  601,  note  (z). 

disturbances  in  ale  and  beer  houses,  602,  603,  604. 
authority  to  arrest,  &c.,  in  civil  suits,  612. 
there  must  be  a  legal  officer  and  legal  process,  614,  et  seq. 

blank  warrants,  619,  620,  621. 
notice  of  the  authority  to  arrest,  623. 

by  officers  interposing  in  the  case  of  riots  and  affrays,  624. 

in  case  of  third  persons  interposing,  625,  626* 

before  doors  are  broken  open,  626,  627. 
by  private  bailiff,  627. 
regularity  of  proceeding,  628. 
of  clergyman  during  divine  service,  769. 
on  a  Sunday,  628. 
right  of  officers  to  break  open  windows  or  door  to  arrest,  ib. 

explanation  of  the  rule  that  a  man's  house  is  his  castle,  629,  630,  631. 
interference  by  third  persons  where  arrest  is  illegal,  632,  633,  634,  635. 
killing  in  resisting  or  executing. — See  tit.  Murder,  Manslaughter. 
ASSAULT, 

common  assault, 

definition  of  an  assault,  750. 

included  in  every  battery,  751. 

no  words  will  amount  to,  750. 

battery,  751. 

injury  need  not  be  direct,  751. 

or  immediate,  752. 

by  exposure  to  the  inclemency  of  the  weather,  ib. 

by  indecent  liberties  with  females,  752,  753. 

by  an  unlawful  imprisonment,  753. 

every  imprisonment  does  not  include  a  battery,  754. 

what  will  amount  to  an  assault,  754,  755. 
intention  material,  754. 

force  used  sometimes  justifiable,  and  will  not  amount  to,  755. 
as  against  trespassers,  755,  756. 

presenting  a  pistol  whether  loaded  or  not,  750,  751. 

there  must  be  the  means  of  carrying  the  threat  into  effect,  751. 

confining  an  idiot  brother,  752. 

persons  present  at  prize  fights,  753. 

act  done  with  consent  not  an  assault,  753. 

but  if  resistance  is  prevented  by  fraud,  it  is,  753. 

injury  accidental  or  undesigned,  755* 
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ASSAULT— continued. 

servant  defending  master,  and  vice  versa,  756* 

son  assault  demesne,  a  good  defence,  766. 

excess  of  violence,  756.  758* 

officers  arresting,  756. 

officers  must  use  no  unnecessary  violence,  757. 

magistrates  hearing  informations,  and  convicting,  757 

coroners  holding  inquests,  757. 

entering  house  with  violence,  758. 

difference  where    the  trespass  is  without  violence,  ib, 

indictment,  ib. 

one  indictment  for  assaulting  two  persons,  759. 

plea,  ib. 

practice, — recognizance  to  enter,  and  try  traverse,  ib, 
verdict  and  punishment,  760. 

summary  conviction  before  two  magistrates,  under  9  Geo.  4,  c.  31, 
ib. 
certificate  of,  ib. 
aggravated  assaults, 

attempts  to  murder,  or  to  do  great  bodily  harm,  761. 
with  intent  to  ravish,  692.  761. 

to  commit  an  unnatural  crime,  700.  761. 
upon  officers  executing  process,  408,  et  seq. 
in  effecting  a  rescue,  291.  410.  43d,  et  seq.  761. 
in  obstructing  revenue  officers,  111,  et  seq.  761. 
in  hindering  the  exportation  or  circulation  of  corn,  121,  el  seq.,  761* 
laying  violent  hands  in  a  church,  or  churchyard,  762. 
striking,  or  drawing  a  weapon  in  church  or  churchyard,  ib. 
malicious  striking  or  shedding  blood  in  the  King's  palaces,  ib. 
drawing  a  weapon  or  striking  in  the  King's  courts  of  justice,  ib. 

nolle  prosequi  as  to  judgment  of  amputation,  763. 
rescuing  a  person  from  courts  without  striking,  ib. 
assaults  in  inferior  courts  of  justice,  ib. 

indictment,  764. 
with  intent  to  commit  robbery  (1  Vict.  c.  87),  ib. 
construction  of  the  former  statutes,  765. 

the  assault  must  be  made  on  the  party  intended  to  be 

robbed,  ib. 
no  actual  demand  of  money,  &c.  necessary,  765,  766. 
the  intent  to  rob  the  material  part,  and  must  be  properly 

alleged,  767. 
on  indictment  for  demanding  with  menaces,  an  express 
demand  not  necessary,  ib. 
it  must  be  averred  from  wham  the  money  was  de- 
manded, and  who  was  threatened)  ib. 
demands  with  menaces,  768. 
where  money  obtained,  ib. 
where  party  has  no  money  with  him,  ib. 
assaulting  commanders  of  vessels,  769. 

9  Geo.  4,  c.  31,  s.  23,  arresting  a  clergyman  during  divine  service,  ib. 

8.  24,  punishment  for  assaults  on  officers,  &c,  for  their 

endeavours  to  save  shipwrecked  vessels,  ib. 
s.  25,  assaults  with  intent  to  commit  felony ;    assaults 
upon   peace   officers;  or  to  prevent  arrest  of  of- 
fenders ;  or  in  pursuance  of  a  conspiracy  to  raise 
wages,  ib. 
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9  Geo.  4,  c.  31,  s.  26,  assault  on  seaman  to  prevent  his  working ;  as- 
saults with  intent  to  obstruct  the  buying  and  sell- 
ing of  grain,  or  its  free  passage,  770. 
assaults  on  peace  officers,  &c.,  ib.  et  seq. 
on  collectors  of  taxes,  773. 
revenue  officers,  776. 
officers  of  Millbank  Penitentiary,  777. 
Conviction  of  Assaults  on  Indictments  fob  Felony,  778. 
1  Vict,  c  85,  s.  11,-778. 
to  what  cases  the  statute  extends,  779,  et  seq. 
assault  must  be  involved  in  the  felony  charged,  780. 
not  a  separate  and  distinct  assault,  ib. 
ASSEMBLY, 

unlawful,  272,  et  seq.    See  tit  Unlawful  Assembly. 
ATTEMPTS, 

to  commit  crimes  or  misdemeanors,  when  indictable,  46,  et  seq. 
endeavouring  to  provoke  another  to  send  a  challenge,  297. 
inciting  persons  to  assemble  in  a  riotous  manner,  269. 
to  commit  a  rape,  692. 

to  commit  murder,  719,  et  seq.     See  tit.  Maiming. 
maliciously  shooting  at  persons,  721,  et  seq. 
attempts  to  murder  by  shooting,  stabbing,  or  cutting,  ib. 
a  person  caught  in  the  night  in  an  attempt  to  commit  a  felony  may  be 
detained  without  a  warrant,  739. 
AUTREFOIS  ACQUIT, 
plea  of,  829,  et  seq. 
in  burglary,  829. 

will  not  be  effective,  unless  the  facts  contained  in  the  second  indict- 
ment would  have  sustained  the  first,  831. 
an  acquittal  in  one  king's  reign  no  bar  to  an  indictment  for  an  offence 

charged  in  another  king's  reign,  832. 
if  prisoner  could  have  been  convicted  by  any  evidence  on  one  indict- 
ment, an  acquittal  thereon  a  bar  to  any  subsequent  indictment, 
ib. 
when  means  of  death  proved  by  the  same  evidence,  834. 
acquittal  on  indictment  against  prisoner  and  others,  ib. 
in  perjury,  835. 

an  insolvent  omitting  goods  from  his  schedule,  ib. 
acquittal  must  be  of  the  same  identical  offence,  836. 
an  acquittal  as  principal  no  bar  to  an  indictment  as  accessory  before 

the  fact,  ib. 
former  indictment  must  be  good  on  the  face  of  it,  ib. 
mode  of  pleading ;  form  of  plea,  practice,  &c.,  837,  note  (t) 


B 

BAKER, 

indictment  against,  for  mixing  alum  with  his  flour,  51,  n.  (n)  109. 
by  means  of  his  servants,  109. 
BANNS, 

marriage  by,  206,  et  seq. 
BARON  AND  FEME.     See  tit.  Feme  Covert. 
BARRATRY, 

definition  of,  184. 
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by  whom  it  may  be  committed,  184. 
indictment  and  proceedings,  184. 
trial,  185. 
punishment,  185. 
BASTARD, 

bringing  a  bastard  child  into  a  parish  not  indictable,  52,  and  see  n.  (p). 

indictment  for  secreting  a  woman  with  child,  52,  n.  (o). 

murder  of,  485,  486. 

concealment  of  birth  of  by  mother,  571,  572. 

verdict  finding,  on  trial  for  murder,  and  punishment,  571,  et  seq. 
BATHING, 

when  indictable,  326. 
BATTERY, 

definition  of,  751. 

every  imprisonment  does  not  include,  754. 

if  one  be  indicted  for  assault  and  battery,  and  the  assault  be  ill  laid,  it  i» 
sufficient  if  defendant  be  found  guilty  of  the  battery,  760. 
BAWDY-HOUSE, 

indictment  of,  as  a  nuisance,  322,  323,  324. 
proceedings  in,  evidence,  &c.,  325,  326. 
BEADLES, 

power  of,  to  arrest,  601,  n.  (*). 
BEGGARS, 

fraud  by  maiming,  in  order  to  beg,  720. 
BIGAMY, 

its  proper  signification,  186,  n.  (a) 

what  it  consisted  in  according  to  the  canonists,  ib.  n.  (a). 

originally  of  ecclesiastical  cognizance  only,  186. 

a  felony  by  the  9  Geo.  4,  c.  31,  s.  22. 
exception  where  second  marriage  contracted  out  of  England  by  any  other 
than  a  British  subject,  186. 
exception  where  husband  or  wife  shall  be  absent  seven  years,  and  not 

known  to  have  been  living,  ib. 
exception  as  to  persons  divorced,  ib. 

persons  whose  former  marriage  has  been  declared  void,  186. 
construction  of  exceptions,  187,  etseq. 

1st  exception — second  marriage  out  of  England  by  other  than 

subjects  of  this  realm,  187. 
2d  exception-— where  husband  or  wife  shall  be  absent  seven  years, 
and  not  known  to  be  living,  187. 
reasonable  diligence,  what  is,  ib. 
3d  exception — divorce,  a  vinculo  matrimonii,  ib. 

in  Scotland,  188. 
4th  exception — marriage  declared  void  by  sentence  of  any  court 
of  competent  j  urisdiction,  ib. 
no  exception  where  the  parties  are  under  age,  ib. 

though  a  person  be  within  some  of  the  exceptions,  the  marriage 
is  null  and  void,  189. 
proceedings  on  the  statute,  ib. 

trial   in  the  county  where  the  party  is  apprehended  or  in 
custody,  ib. 
the  indictment  should  aver  the  apprehension  or  custody, 
where  the  party  is   tried  where  the  offence  was  not 
committed,  ib. 
this  clause  is  only  cumulative,  ib. 
what  amounts  to  apprehension,  ib. 
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the  statute  of  James  to  be  in  force  with  respect  to  offences  before 
or  on  the  1st  of  June,  1828—187. 
of  the  first  marriage,  189. 

former  marriage  act,  26  Geo.  2,  c.  3d — 190,  et  seq. 

3  Geo.  4,  c.  75—190,  191. 

4  Geo.  4,  c.  76 — 192,  et  seq. 

confined  to  England,  197. 
6  &  7  Wm.  4,  c.  85 — 197,  et  seq. 
banns  ought  to  be  published  in  true  name,  206. 
where  entire  variation,  207. 
where  partial  variation,  ib. 
under  4  Geo.  4,  c.  76,  both  parties  must  know  that  banns  have 

been  published  in  a  wrong  name,  208. 
assuming  fictitious  name  on  the  second  marriage,  208,  209. 
a  marriage  by  a  minor  by  license  without  consent  since  4  Geo.  4, 

c.  76,  is  valid,  210. 
marriage  under  an  assumed  name,  where  good,  206,  207,  208. 
the  prosecutor  must  have  shewn  the  proper  consent  of  parents, 

&c.,  if  necessary,  when  the  marriage  was  by  license,  209. 
consent  to  the  marriage  in  case  of  illegitimate  children,  210. 
marriages  celebrated  in  churches  and  chapels  erected  since  the 
26  Geo.  2— 211. 
26  Geo.  2,  c.  33— ib. 
44  Geo.  3,  c.  77— 4b. 
6  Geo.  4,  c.  92— 211,  212. 
marriages  in  Scotland,  and  places  beyond  seas,  212,  213. 
marriage  by  a  dissenting  teacher  in  a  private  room  in  Ireland, 

214. 
marriage  in  private  house  in  Ireland,  213. 
between  Catholic  and  Protestant  in  Ireland,  214,  215. 
minors  in  Ireland,  (9  Geo.  2),  215. 
4  Geo.  4,  makes  valid  certain  marriages  solemnized  in  the  chapel 

of  British  Ambassadors,  &c.,  or  in  the  army  abroad,  215. 
marriages  by  Scotch  ministers  in  India,  (58  Geo.  3),  ib. 
marriages  in  Newfoundland,  216. 
Quakers'  marriages,  ib. 
French  marriages,  ib. 
Jewish  marriages,  ib. 
Jewish  divorce,  ib. 
marriages  of  lunatics  void,  ib. 
evidence,  2 17. 

marriage  by  reputation  not  sufficient,  ib. 

the  name  of  second  wife  must  be  proved  as  stated  in  the 

indictment,  ib. 
copies  of  registers  evidence,  ib. 

how  far  the  acknowledgment  of  the  defendant  is  evidence,  ib. 
the  true  wife  cannot  be  a  witness,  218. 
presumption  of  death  with  reference  to  circumstances,  219. 
letters  evidence  of  the  writer  being  alive,  ib. 
punishment  of,  ib. 
BISHOP'S  COURT, 
extortion  in,  143. 
BLASPHEMY, 

still  indictable  at  common  law,  50,  220. 
indictment  for,  230,  et  seq. 
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punishment  for  second  offence,  264. 
BOUNDARIES  OF  COUNTIES, 

offences  committed  near,  549.  827. 
BOXING  MATCH, 

death  by,  638,  639. 
BREAD, 

putting  unwholesome  ingredients  in,  by  a  baker,  indictable,  109. 
by  servant  with  master's  knowledge,  master  indictable,  ib. 
BRIBERY, 

in  what  it  may  consist,  154. 
definition  of,  ib. 
attempts  to  bribe,  47.  154. 
buying  aud  selling  offices,  147,  et  seq. 
officers  of  customs  and  excise  taking  bribes,  155. 
in  elections  for  members  of  parliament,  155,  156,  157. 
indemnification  of  discoverers,  156,  157.  159. 
persons  receiving  bribes,  158. 
tampering  with  jurors,  155. 
at  municipal  elections,  159. 

construction  of  the  terms  "  corrupt,"  "  offer  to  corrupt,"  and  "  procure 
to  vote,"  160. 
BRIDGES, 

of  public  bridges,  385. 

of  private  bridges,  385,  386. 

whether  a  structure  be  a  bridge  is  a  question  of  fact,  886. 

counties  only  bound  to  repair  bridges   over  streams  flowing  between 

defined  banks,  ib. 
dedication  of  a  bridge  to  the  public,  387. 
a  bridge  may  be  indictable  as  a  nuisance,  887.  396. 

if  built  without  public  utility,  or  colourably,  to  charge  the  county, 
387. 
of  nuisances  to  by  obstructions,  ib. 

house  adjoining,  388. 
of  nuisances  by  not  repairing  them,  ib.  et  seq. 
liability  of  the  county  to  repair,  ib.  et  seq, 
unless  they  shew  others  liable,  ib. 
not  removed  by  an  act  of  parliament,  389. 
immemorial  corporation  liable  to  repair,  ib. 
ancient  presentments  and  verdicts,  and  grants  of  pontage,  390. 
repairing  of  bridges  by  the  22  Hen.  8,  (Statute  of  Bridges),  391. 
and  of  three  hundred  feet  of  the  highway  next  adjoining,  392* 
of  the  nature  of  this  liability,  ib. 

county  of  a  city  enlarged  liable  to  repair  bridges 
in  the  district  so  added,  ib. 
counties  liable  to  repair  bridges  built  by  private  persons,  394, 395. 
(43  Geo.  3.)  not  to  be  charged  unless  the  bridges  be  built  in  a 
substantial  manner,  &c*,  396. 
cases  upon  the  43  Geo.  3,  c  59, — 396,  397. 
cases  where  counties  have  been  holden  not  to  be  liable  to  repair 
bridges  built  by  companies  or  trustees,  397* 
an  infant  bound  to  repair  ratione  tenura,  not  privileged  by  nonage, 
2.  403. 
no  persons  compellable  to  build  new  bridges,  392. 
power  of  justices  to  order  bridges  to  be  widened,  &c,  or  rebuilt,  393. 
composition  as  to  repair  between  county  and  parish,  where  the  latter  is 
liable  to  repair,  under  3  Geo.  4,  c.  126.  ib. 


INDEX.  917 

BRIDGES— continued. 

pulling  down  old  bridge  before  new  one  passable,  393,  394. 
one  bridge  within  three  hundred  feet  of  another  in  another  county,  399. 
party  liable  to  repair  a  bridge  is  prima  facie  liable  to  repair  the  ap- 
proaches, 398,  399. 
counties  not  liable  to  repair  bridges  built  after  1836, — 400. 
those  who  are  liable  to  repair  must  do  it  effectually,  t6. 
county  not  bound  to  widen,  ib. 

as  to  the  power  to  widen  by  order  at  sessions,  393. 
procuring  monies  for  repairs  of  bridges,  and  of  contributions,  400, 401. 
justices  may  contract  for  repairs,  &c.,  401. 

information,  presentment,  or  indictment,  for  not  repairing,  402,  403. 
proceedings  of  justices  in  sessions,  402. 
indictment,  402,  403. 

occupier  of  land  liable  to  repair  of  a  bridge  is  indictable,  403. 
infant  where  not  liable  ratione  tenurce,  ib. 
pleadings,  special  plea,  &&,  404, 405. 
trial,  county,  &c.,  406. 
evidence,  406. 

reputation  inadmissible,  406. 

inhabitants  of  counties,  witnesses  against  private  persons,  ib. 
the  judgment,  ib. 
staying  it,  ib. 
certiorari  to  remove  presentments  or  indictments,  407. 
riotously  destroying  bridges,  &c  belonging  to  collieries,  mines,  &c., 
270. 
BROKERAGE, 

illegal,  458,  459. 
BULL-BAITING, 

assemblies  for,  not  riotous,  267. 
BULLION, 

frauds  relating  to,  67,  et  seq. 

making  gold  and  silver  under  the  true  alloy,  ib. 

fraudulently  affixing  marks,  indictable  at  common  law,  ib. — See  tit. 

Assay. 
frauds  in  the  exportation  of  bullion,  68. 
BURGLARY, 

definition  of  the  offence,  785. 

breaking  and  entering,  both  necessary,  786. 

the  breaking. — Of  an  actual  breaking,  786,  787. 
windows,  ib. 
chimney,  788. 

where  there  are  no  interior  fastenings,  ib. 
trap  doors,  788,  789. 

breaking  a  wall  built  round  the  house  for  its  safeguard,  789. 
breaking  the  outer  fence  of  the  curtilage,  790. 
breaking  an  area  gate,  ib. 
breaking  the  inner  door  of  the  house,  ib. 
breaking  cupboards,  &c.  fixed  to  the  freehold,  791. 
breaking  out  of  the  house,  792. 
constructive  breaking,  ib. 
by  threats,  ib. 
by  fraud,  793. 
by  conspiracy,  794. 
by  servants,  ib. 
the  entering,  ib. 
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discharging  a  gun  outside,  795. 

introduction  of  an  instrument,  in  the  act  of  breaking  the  house, 

795,  796. 
need  not  be  on  the  same  night  as  the  breaking,  797. 
breaking  and  entering  by  one,  the  act  of  whole  party  engaged,  ib. 

entering  by  means  of  an  infant,  ib. 
of  the  mansion-house,  797,  et  seq. 

what  shall  be  considered,  797.     See  tit.  Dwelling-House. 
not  buildings  within  the  curtilage,  798, 799. 
part  of  a  house  severed  from  the  rest,  799. 
chambers,  &c.  let  to  a  tenant,  800. 
where  there  is  no  internal  communication  between  a  house 

and  room,  801 . 
part  considered  as  a  distinct  dwelling-house,  802. 
outhouse,  803. 
of  the  inhabitancy y  803,  et  seq. 

where  owner  has  not  begun  to  inhabit,  803. 

person  put  in  the  house  to  sleep  at  nights  till  owner  gets  a 

tenant,  804. 
using  the  house  for  business,  but  not  sleeping  there,  805. 
temporary  absence,  ib. 
there  must  be  an  animus  revertendi,  ib. 
house  used  as  warehouse,  806. 
house  inhabited  by  servant  and  his  family,  ib. 
inhabitancy  merely  casual,  ib. 

case  of  executor  putting  servants  into  the  house,  807. 
of  the  ownership,  807,  et  seq. 

where  occupation  is  by  persons  part  of  the  owner's  family,  807. 

by  his  servants,  808. 
wife  living  apart  from  her  husband,  807. 
houses  of  partners,  809. 
of  apartments  in  palaces,  noblemen's  houses,  or  houses  of  public 

companies,  810,  811. 
ownership  in  servants,  811.  813,  814,  815. 
in  agent  of  a  trading  company,  812. 
where  servant  has  part  of  the  house,  and  the  rest  reserved, 
815. 
apartments  occupied  by  guests,  &c  in  a  house  or  inn,  816. 
where  there  is  a  tenant  at  will,  817. 
apartments  let  out  to  inmates,  817,  818. 

where  there  is  an  actual  severance,  and  no  internal  com- 
munication, 819. 
several  occupations  of  distinct  parts  of  the  same  house  by  two 
partners,  ib. 

owner  of  house  breaking  open  apartments  of  his  lodgers,820. 
of  the  time  when  the  offence  must  be  committed,  ib. 

the  breaking  and  entering  need  not  both  be  in  the  same  night,  821. 
party  present  at  breaking  but  not  at  the  entering,  ib. 
of  the  intent  to  commit  a  felony,  822. 

an  intent  to  commit  trespass  not  sufficient,  822,  823. 
the  felony  intended  may  be  by  common  law  or  statute,  824. 
the  felony  intended  must  be  stated  correctly,  ib. 
different  intents  may  be  laid  in  same  indictment,  825. 
indictment,  825,  et  seq. 

allegation  that  the  fact  was  done  in  the  night,  825. 
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allegation  as  to  the  mansion  or  dwelling-house,  826. 
as  to  a  church,  ib. 
of  the  parish,  ib. 

where  trial  in  an  adjoining  county,  827. 
the  words  "feloniously  and  burglariously"  u break  and  enter"  are 

necessary,  ib. 
of  laying  the  intent,  828. 
different  intents,  ib. 
of  joining  burglary,  larceny,  and  felony,  ib. 
of  the  plea  of  autrefois  acouit,  829,  et  seq. 

a  person  indicted  for  burglary,  and  stealing  the  goods  of  A.,  and 
acquitted,  may  be  indicted  for  the  same  burglary  and  stealing  the 
goods  of  B.,  829. 
when  the  prisoner  could  have  been  convicted  by  any  evidence  on  the 

first  trial,  832. 
mode  of  pleading  autrefois  acquit,  837,  note  (*). 
where  and  when  it  may  be  pleaded,  ib. 
the  verdict,  839. 

not  guilty  of  burglary,  and  guilty  of  stealing  above  40i.  in  a  dwelling- 
house,  839,  840. 
when  several  are  indicted  for  burglary  and  larceny,  the  offence  of  some 

may  be  burglary,  of  the  others  only  larceny,  840. 
punishment,  841. 

of  burglary  with  violence,  841,  842. 
principals  in  second  degree  and  accessories,  841. 
trial  of  accessories,  842. 
BUYING  AND  SELLING, 

public  offices,  147.     See  tit.  Office*. 
pretended  tides,  180. 


C. 

CAPABILITY, 

of  committing  crimes,  1 . 
general  rule,  1 . 
want  or  defect  of  will,  1. 

1.  Infants,  2,  18. 

committing  misdemeanors,  1. 
capital  crimes,  2,  3,  4,  5. 
murder,  3, 4, 5. 
rape,  3. 
new  statutory  felonies,  5, 6. 
treasons,  5. 
execution  of,  respited,  &c.  for  their  want  of  discretion,  6. 

2.  Non  compotes,  6 — 15. 

Idiots,  6. 

what  constitutes,  6, 7. 

deaf  and  dumb,  6,  and  see  n.  (f) 
from  sickness,  7. 
lunatics,  ib. 
persons  drunk,  ib. 

by  unskilfulness  or  contrivance  of  others,  ib. 
distinction  between  idiocy  and  lunacy,  8. 
in  what  cases  defect  of  sense,  &c.  shall  excuse,  8,  et  seq. 

rule  derived  from  cases,  13. 


"ST" 
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lunatic  offenders,  proceedings  with  respect  to,  14. 
disposal  of  persons  acquitted  on  ground  of  insanity,  15. 
the  jury  may  judge  from  demeanour  of  the  party,  16. 

facts  necessary  to  constitute  the  crime  must  be  proved 
in  order  to  bring  a  case  within  the  act,  ib. 

grand  jury  are  bound  to  find  the  bill,  ib. 

persons  found  insane  on  arraignment  or  trial,  15. 

discharged  for  want  of  prosecution,  ib. 

becoming  insane  after  conviction,  17. 

3.  Persons  subject  to  the  power  of  others,  ibM 

feme  covert,  18.  • 

not  answerable  for  her  husband's  breach  of  duty,  19. 

indictment  against  husband  and  wife  as  such,  19.  24. 

when  responsible,  20,  21. 

coercion  of  husband  when  presumed,  22. 

not  guilty  of  felony  in  stealing  her  husband's  goods,  ib. 

when  a  stranger  can  commit  larceny  of  husband's  goods 

by  delivery  of  wife,  23. 
not  accessory  for  receiving  her  husband,  ib. 
evidence  of  being  the  wife,  24. 

4.  Persons  committing  crimes  through  ignorance,  ib. 
CERTIORARI 

to  remove  indictments  for  nuisances  to  highways,  371. 
costs  after  removal  by  defendants,  376. 
for  nuisances  to  bridges,  407. 
CHALLENGING, 
to  fight,  297. 

provocation  no  excuse,  ib. 

of  endeavouring  to  provoke  another  to  send  a  challenge,  ib. 

of  the  intent,  ib. 
of  words  of  provocation,  ib. 
in  what  county  the  venue  may  be  laid,  298. 
criminal  information  for,  ib. 
punishment  for,  ib. 
CHAMPERTY, 

description  o(  178. 
by  statutes,  178, 179. 
punishment,  181. 
place  of  trial,  &&  ib. 
CHANCE  MEDLEY, 

killing  by,  660. — See  tit  Homicide. 
CHAPELS, 

pulling  down,  by  persons  riotously  assembled,  269. 
sacrilege  in,  843. 
CHARACTER, 
of  prosecutrix, 

when  and  how  it  may  be  impeached,  690. 
CHEATS, 

attempts  to  defraud,  when  not  indictable,  51. 
frauds  relating  to  bullion,  67. 
frauds  by  public  officers,  141. 

undue  abatement  of  the  price  of  native  commodities,  173. 
CHILD.— See  tit.  Infawt. 

woman  concealing  the  birth  of,  571. 
carnal  knowledge  of,  693,  et  seq. 
child-stealing,  718. 
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CHRISTIAN  RELIGION, 
libels  upon,  220. 
part  of  the  law  of  the  land,  231. 
court  will  not  meddle  with  differences  of  opinion,  231. 
dispassionate  discussions  allowable,  232. 

not  allowable  to  attack  the  characters  of  individuals  in  such  discussions,  ib. 
CHURCH. — See  tit  Sacbilege. 
riotously  pulling  down,  269. 
affrays  in,  292.  299. 
breaking  windows  of,  301. 
arrest  of  clergyman  in,  302. 
burglary  in,  how  to  be  stated  in  indictment,  826. 
goods  belonging  to,  ownership  of,  how  laid,  844. 
CHURCH-YARD, 

affrays  in,  292.  299. 
5&6  Edw.  6,  c.  4—299. 
striking  in,  &c.  ib. 
arrest  of  clergyman  in,  302. 
CHURCHWARDEN, 

refusing  to  call  vestries,  &c.  139. 
obtaining  a  silver  cup  or  the  like,  colore  officii,  143. 
CLERGYMAN, 

a  spiritual  person  taking  a  farm  liable  to  the  penalty  of  statute  Hen.  8.,  but 

not  indictable,  51, 
arrest  of,  in  church  or  church-yard,  302. 769. 
whilst  performing  service,  &c.  769. 
COCKPIT, 

a  nuisance,  when,  324. 
COCK-THROWING, 

at  Shrove-tide,  illegal,  639. 
death  by,  ib. 
COERCION, 

excuse  from,  for  committing  a  crime,  17,  et  seq.— -See  tit.  Capability. 
COIN, 

having  counterfeit  coin  in  possession  with  intent  to  utter  it,  no  offence  at 
common  law,  48. 
but  it  is  good  evidence  of  having  procured  it,  which  is  an  offence,  ib. 
having  coining  instruments  in  possession  with  intent  to  use  them,  ib. 
counterfeiting,  54,  et  seq. 

what  is  the  king's  money,  54. 
necessary  evidence  of  it,  55. , 
proportions  in  coining  it,  54. 

(2  Wm.  4,  c.  34),  counterfeiting  gold  and  silver  coin,  55. 
offence  complete,  though  the  coin  be  not  in  a  fit  state  to  be 

uttered,  ib. 
colouring  counterfeit  coin  or  pieces  of  metal  to  make  them 

pass  as  gold  or  silver  coin,  ib. 
altering  genuine  coin  to  make  it  pass  for  higher  coin,  56. 
counterfeiting  foreign  gold,  silver,  or  copper  coin,  ib. 
foreign  coin  not  current  here,  ib. 

having  in  possession,  57,  note  (Z). 
copper  money,  57* 

of  this  realm,  ib. 
the  offence  may  be  committed  by  officers  of  the  mint,  tfc* 

what  shall  constitute  the  offence  in  them,  ib. 
what  will  be  a  sufficient  counterfeiting,  58. 

round  blanks  like  shillings  worn  smooth  by  circulation,  ib 
vol.  i.  o  o  o 
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where  the  false  coin  is  so  imperfect  as  not  to  be  passable,  the 

offence  of  counterfeiting  is  now  complete,  58. 
what  was  a  colouring  within  8  &  9  Wm.  3, — 59. 
counterfeiting  complete  without  uttering,  60. 
of  principals  and  accessories  in,  ib. 

what  sufficient  proof  of  the  coin  being  counterfeit,  ib. 
what  not  sufficient  evidence  of,  counselling,  &c.,  61. 
offences  at  sea,  ib. 
where  the  Court  may  order  hard  labour,  ib. 

coining-tools  and  base  money  how  to  be  secured  and  disposed  of,  62. 
impairing,  63. 

impairing,  diminishing,  or  lightening,  ib. 
having  clippings,  &c.  in  possession,  ib. 
melting  coin,  tb. 
importing  counterfeit  or  light  money,  64. 
foreign  coin  current  here,  ib. 

not  current  here,  65. 
light  silver  coin,  ib. 
exporting  counterfeit  money,  66. 

to  the  colonies,  ib. 
receiving,  uttering,  or  tendering  counterfeit  coin,  75. 

formerly,  in  some  cases,  cheat  and  misdemeanor,  ib. 
statute  respecting,  76. 
uttering  counterfeit  gold  or  silver  coin,  ib. 
uttering  having  possession  of  other  base  coin,  ib. 
a  second  uttering,  ib. 
tittering  counterfeit  copper  coin,  ib. 
having  three  or  more  pieces  in  possession,  77. 
second  offence,  ib. 

evidence  of  previous  conviction,  ib. 
indictments  not  to  be  traversed,  ib. 
what  a  putting  off  counterfeit  money  within  the  former  act, 

78. 
names  of  persons  to  whom  uttered  to  be  stated,  ib. 
giving  base  coin  in  charity,  ib. 
passing  money  by  ringing  the  changes,  ib. 

indictment, — two  utterings  on  the  same  day,  79. 

indictment  for  second  offence,  80. 

for  felony  under  former  act,  must  have  set  out  the  former 

convictions,  &c,  with  a  prout  patet,  ib. 
on  two  counts  for  uttering,  two  years'  imprisonment  cannot 

be  given,  ib. 
trial  and  evidence,  ib. 

of  a  guilty  knowledge,  ib. 
associate  not  co-operating,  81. 
whether  associate  must  be  so  near  as  to  help  to  pass  the 

money,  82. 
where  possession  of  one  defendant  is  the  possession  of 
another,  83. 

form  of  indictment,  83. 
allegation  of  knowledge,  ib. 
uttering  foreign  counterfeit  coin, 
37  Geo.  3,  c.  126—84. 

evidence  of  former  conviction,  85. 

s.  6,  proceedings  against  persons  having  in  custody  more  than 
a  certain  quantity,  ib. 
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buying,  selling,  or  paying  counterfeit  coin  at  a  lower  rate  than  its  deno- 
mination, 86. 

the  money  must  be  vented  at  a  lower  rate,  ib. 
name  of  person  to  whom  it  is  put  off  should  be  stated,  ib. 
the  sum  for  which  it  is  agreed  to  be  put  off  should  be  correctly 
stated,  ib. 
COINING-INSTRUMENTS, 

making,  mending,  or  having  in  possession,  69. 

conveying  tools  or  monies  out  of  the  mint,  ib. 

a  press  or  mould  within  the  former  statute,  70. 

what  was  a  puncheon  within  it,  71. 

fotJmBking  foreign  gold  coin,  not  within  the  statute,  72. 

evidence,  ib. 

proof  of  a  die  made  either  of  iron  or  steel,  ib. 
it  is  not  necessary  to  prove  money  made  with  them,  73. 
having  in  possession,  with  intent  to  use  them,  a  misdemeanor  at  common 

law,  73,  but  see  p.  48. 
they  need  not  bear  an  exact  resemblance  to  the  coin,  73. 
where  necessary  to  prove  that  the  instrument  had  a  perfect  impression  of 

a  coin  upon  it,  ib. 
seizing,  to  produce  in  evidence,  62. 
COLLECTORS  OF  TAXES, 

assaulting,  773,  774. 
COMBINATION, 

societies  taking  unlawful  oaths,  &c.,  to  be  deemed  unlawful  combinations, 
277,  278.  281. 
COMMISSIONS, 

in  the  army,  selling  for  more  than  regulation  price,  a  misdemeanor,  152. 
COMMENCEMENT  OF  PROSECUTION, 

what  and  when,  471. 
COMPOUNDING  OFFENCES, 
compounding  felony,  131. 

taking  reward  for  helping  to  things  stolen,  132. 
advertising  a  reward  for  the  return  of  stolen  goods,  ib. 
compounding  misdemeanors,  ib. 

after  judgment  by  leave  of  the  Court,  ib. 
compounding  informations  on  penal  statutes,  ib. 
18  Eliz.  c.  5,-133. 

statute  applies,  though  no  offence  has  been  committed,  134. 
so  though  no  action  or  information  pending,  133. 
contracts  &c.,  in  consideration  of  dropping  a  prosecution,  &c,  void,  132. 
CONCEALMENT, 

of  the  birth  of  children,  486.  571. 
verdict  finding,  571,  et  seq. 
CONFEDERACY, 

evidence  of  joint  or  several  acts,  to  prove,  27,  28.  702. 
crimes  done  in  pursuance  of,  in  prosecution  of  unlawful  purposes,  28,  29. 
unlawful,  what  to  be  deemed,  277,  278.  281. 
CONGREGATION, 

disturbing,  300,  etseq. 
CONSPIRACY, 

prosecution  for,  not  maintainable  against  husband  and  wife  alone,  20. 

for  an  unlawful  and  seditious  assembly,  277,  278. 

societies  taking  unlawful  oaths.  &c,  to  be  deemed  unlawful  combinations, 

277,  278.  281. 

o  o  o  2 
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CONSTABLE.— See  Officers,  Arrest. 

neglecting  duties  of  office,  indictable,  145. 

fineable  at  petty  sessions,  140. 
refusal  to  execute  the  office  of,  &c,  indictable,  145. 
corporation  has  no  power  of  common  right  to  choose,  146. 
who  liable  to  serve  the  office,  145. 
indictment  for  refusing  to  serve,  ib. 
refusal  to  be  sworn,  evidence  of  refusing  to  serve,  ib. 
suppression  of  affray  by,  when  in  his  presence,  294,  295. 
no  right  to  apprehend  where  affray  is  not  committed  in  his  presence, 

295. 
unless  by  warrant  from  a  magistrate,  ib. 
fines  upon,  for  neglect  of  duty  or  disobedience,  &c.,  140.  415. 
assaulting  constables,  769. 

special  constables,  770. 
rural  police,  ib. 
evidence  of  acting  as  constables,  sufficient,  771. 
constable's  power  in  preserving  the  peace,  294.  771. 
authority  to  apprehend  in  felonies,  593.  771. 

in  misdemeanors,  598.  771. 
in  public  houses,  602. 772. 
must  act  within  his  proper  district,  772. 
executing  warrants,  ib. 

execution  of  warrants  by,  out  of  their  district,  615. 
when  guilty  of  excess,  773. 
CONTAGION, 

of  spreading  contagious  disorders,  107,  etseq. 
the  small  pox,  108. 
CONVICTIONS, 

summary  proceedings  for  common  assaults,  760. 
COPPER, 

coin,  see  tit  Com. 
CORN, 

hindering  the  exportation  ofj  or  preventing  its  circulation,  121. 
11  Geo.  2,  c.  22— 121. 

partially  repealed,  ib. 
36  Geo.  3,  c.  9—122. 

persons  using  violence  to  deter  others,  &c,  123. 
9  Geo.  4,  c.  31,  s.  26y  summary  proceedings  before  two  magistrates, 
ib. 
CORONER, 

extortion  or  other  breach  of  duty  by,  135.  138.  143. 

too  speedy  interment  of  a  corpse  without  sending  for,  468. 

what  ought  to  be  done  on  the  happening  of  a  violent  death,  ib. 
CORPORATION, 

chief  officers  of,  absenting  themselves  from,  or  hindering  elections,  he 

140. 
has  no  power  of  common  right  to  choose  a  constable,  146. 
CORPSES,  464.— See  tit.  Dead  Bodies. 
COUNTERFEIT, 

money,  see  tit.  Coin. 

possession  of,  with  intent  to  utter,  not  indictable,  48. 

secus9  procuring  it  with  such  intent,  ib. 
bullion,  67,  etseq. — See  tit.  Bullion. 
COUNTING-HOUSE, 

breaking,  &c.,  and  stealing  in,  865. 
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COUNTY, 

offences  committed  on  the  boundaries  of,  or  begun  in  one  and  completed 
in  another,  549.  827. 
COURT, 

striking  or  drawing  weapon  in  the  King's  Court  of  Justice,  762,  763. 

inferior  Courts,  763. 
rescuing  without  striking  in,  763. 
COURT  MARTIAL, 

who,  and  what  offences  subject  to,  93. 
president  of,  his  declarations  not  libellous,  225. 
escape  of  offenders  sentenced  by,  437. 
return  from  transportation  under  sentence  of,  450. 
CRIMES, 

capability  of  committing,  see  tit  Capability. 
CRIMINAL  INFORMATION, 

against  justices,  &c,  135,  136. 
CURTILAGE, 

outer  fence  of,  breaking,  whether  burglarious,  790. 

buildings  within,  790.  799. 
housebreaking,  not  extended  to  buildings  within,  except  communicating 
&c.,  848. 
same  as  to  stealing  in  a  dwelling-house,  850. 
buildings  within, 

breaking,  &c,  and  stealing  in,  860. 
7  &  8  Geo.  4,  c.  29,  s.  14,  ib. 

s.  61,  principals  in  second  degree  and  accessories,  ib. 
what  are  to  be  deemed  such,  ib. 

cases  in  which  particular  buildings  were  held  parcel  of  dwelling- 
house,  861,  et  seq. 
outer  fence  of,  not  opening  into  a  building,  863. 
CUSTOM-HOUSE-OFFICER, 

indictment  for  assaulting  in  execution  of  his  office,  quashed,  51. 
assault  on,  indictable  at  common  law,  111. 

count  for  common  assault  on,  not  triable  in  a  wrong  county,  120. 
CUSTOMS.— See  tit.  Revenue  Laws. 

evading  or  resisting  the  duties  of,  111,  et  seq. 


DEAD  BODIES, 

taking  up,  even  for  the  purposes  of  dissection,  indictable,  464. 

though  the  particular  place  from  whence  taken  be  neither  stated  nor 
proved,  ib. 

refusal  or  neglect  to  bury,  a  misdemeanor,  465. 

(48  Geo.  3,)  interment  of,  when  cast  on  shore,  467. 

selling  dead  body  of  convict,  464. 

2  &  3  Wm.  4,  c.  75,  providing  for  schools  of  anatomy,  465,  et  seq. 

the  preventing  reading  the  burial  service,  indictable,  468. 

the  preventing  from  being  interred,  indictable,  ib. 

too  speedy  interment  of,  after  a  violent  death,  ib. 
DEAF  AND  DUMB, 

when  to  be  considered  an  idiot,  7,  and  n.  (/). 

arraignment,  &c.  of,  ib. 
DEBATING  SOCIETIES, 

when  illegal,  283,  284. 
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DEDICATION, 

of  a  road  to  the  public,  334,  et  seq. 

of  a  bridge,  387* 
DEFECT, 

of  will  to  commit  crime, )  ,  H  gee  tit>  Capability. 

of  understanding,  J  * 

DESERTION, 

by  soldiers  or  sailors,  consequences  of  to  the  deserter,  93. 

seducing  soldiers,  &c.  to,  92,  et  seq. 
DETAINER, 

forcible,  304,  et  seq.— See  tit.  Forcible  Ehtry. 
DISOBEDIENCE, 

to  orders  of  magistrates,  &c,  412,  et  seq.— See  tit.  Orders. 
DISORDERLY  HOUSES, 

inns,  bawdy-houses,  gaming-houses,  &c.  common  nuisances,  322,  et  seq. 

keeping,  322. 

manner  of  proceeding  against  the  keepers,  325. 
indictment,  evidence,  326. 
DISSENTERS, 

disturbance  of  worship  of,  302,  303. 
DISTURBANCE, 

of  public  worship,  299,  et  seq. 
statutes  concerning,  299. 
5&6  Edw.  6— ib. 

brawls  in  church  or  churchyard,  ib. 
construction  of  statute,  ib. 
1  Mar.  Sess.  2,  c.  3,  —300. 

disturbances  during  time  of  divine  service,  ib. 

the  party  must  maliciously,  wilfully,  or  of  purpose  molest  the 

minister,  301. 
persons  disturbing  congregation  may  be  apprehended,  300. 

rescuing  offenders,  301. 
1  W.&M.C.  18— 302. 

disturbing  dissenting  congregations,  302,  303. 
points  on  this  statute,  302. 
disturbance  must  be  wilful  and  of  purpose,  ib. 
52  Geo.  3,  c.  155—303. 

certiorari  for  indictment  on,  303. 
31  Geo.  2,  c.  32— 4b. 
Roman  catholics,  ib, 
conspiracies  or  riots  in  churches,  &c.  ib, 

DOG, 

keeping  unmuzzled,  327. 
DROWN, 

attempts  to,  721. 733. 
DRUNKENNESS, 

when  it  may  be  taken  into  consideration,  8. 

when  an  excuse  for  a  crime,  &c.  and  when  not,  8. 
DUEL, 

when  an  affray,  291. 

when  murder,  527,  528. 

challenging  to  fight,  297. — See  tit.  Challenging. 

shooting  in,  within  1  Vict.  c.  85 — 745. 
DWELLING-HOUSE, 

12  Anne  of  stealing  forty  shillings  in,  exemption  of  apprentices,  6. 

stealing  in,  any  person  therein  being  put  infear7  850. 
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7  &8  Geo.  4,  c.  29,  s.  12—850. 

s.  13,  no  building  to  be  deemed  part  of,  unless  there  be  a  com- 
munication either  immediate  or  by  a  covered  passage,  850. 
the  putting  in  fear,  851. 
the  indictment,  ib. 

principals  in  second  degree  and  accessories,  852. 
stealing  in,  to  the  value  of  51.  or  more,  853. 
7  &  8  Geo.  4,  c.  29.  s.  12 — 1&. 

s.  13,  what  shall  be  deemed  part  of,  854. 
property  under  the  protection  of  the  house,  854,  et  seq. 
stealing  to  the  amount  mentioned  in  the  statute  at  one  time,  856. 
the  indictment  must  state  the  name  of  the  owner  of  the  house  cor- 
rectly, 857. 
any  one  of  several  persons  may  be  found  guilty  upon  indictment 
charging  joint  offence,  858. 
but  not  separately  of  separate  parts  of  the  charge,  ib. 
persons  may  be  found  guilty  ofj  on  an  indictment  for  robbery  m  a 

house  or  burglary,  ib. 
principals  in  second  degree  and  accessories,  859. 
what  buildings  are  to  be  deemed  parcel  of,  861,  et  seq. 

centre  building,  used  for  purposes  of  trade,  but  having  no  communi- 
cation with  dwelling-house,  862. 
factory  and  dwelling-house  with  internal  communication,  &c.,  863. 
outhouse  held  under  distinct  title,  863. 
outward  fence  of  curtilage  not  opening  into  a  building,  863. 


E. 

EAST  INDIES, 

extortion  in,  &c.,  143. 

delinquent  in,  prosecuted  under  24  Geo.  3 — indictment,  139. 
EAVES-DROPPER, 

indictable  at  the  sessions,  and  punishable  by  fine,  &c,  327. 
ELECTION, 

bribery  at,  154,  et  seq. — See  tit.  Bribery. 

chief  officers  of  corporations  absenting  themselves  from,  140. 

election  writs, 

of  neglecting  or  delaying  to  deliver,  161,  162. 
EMBRACERY, 

what  it  consists  in,  182. 

corrupting  or  influencing  jurors,  ib. 

how  far  justifiable,  ib. 

punishment,  182, 183. 
ENCLOSURE  ACT, 

private  roads  set  out  under,  361. 
ENEMIES, 

of  the  king,  adhering  to,  98. 

piratical  acts  done  under  commission  of,  94. 
ENGINES, 

riotously  destroying  steam  engines,  or  engines  for  working,  &c.  mines, 
269,  270. 
ESCAPE. — See  tit.  Prison  Breaking  and  Rescue. 

definition  of,  416. 

by  the  party  himself,  id. 
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ESCAFFr— continued. 

necessary  evidence  on  an  indictment  for,  416,  417. 

4  Geo.  4,  c.  64—417. 
arrest  of  persons  escaping  from  Great  Britain  to  Ireland,  &c,  ib. 
suffered  by  officers,  418,  et  seq. 

must  be  after  an  actual  and  justifiable  arrest,  and  continuing  imprison- 
ment for  a  criminal  matter,  418. 
voluntary,  419. 
negligent,  ib. 

by  admitting  to  bail,  420. 
of  retaking,  421. 
after  a  voluntary  escape,  ib, 
negligent  escape,  ib. 
proceedings  for,  by  indictment,  presentment,  or  summarily,  421,  422. 
indictment  and  trial,  422, 423. 
evidence,  423. 
punishment,  ib. 

in  cases  of  voluntary  escapes,  ib. 
negligent,  424. 
suffered  by  private  persons,  425. 

punishment,  426. 
actively  aiding  escapes,  433,  et  seq. — See  tit.  Rescue. 
statutes  concerning,  436,  et  seq. 

rescuing  murderers,  and  bodies  of  murderers,  436. 
offenders  sentenced  by  Court  Martial,  437. 
prisoners  of  war,  ib. 

aiding  the  escape  of  prisoners  committed  or   convicted,  &c, 
ib. 

from  constable,  &c  439. 
conveying  any  disguise  or  instruments  into  prison  to  aid  es- 
capes, 438. 
limitation  of  prosecutions  under  16  Geo.  2 — 439. 
cases  on  the  construction  of  the  act,  ib. 
indictment,  &c.  on  the  act,  440. 

4  Geo.  4,  c.  64—440. 

conveying  any  disguise,  &c.  a  sufficient  attempt  to  aid  es- 
cape, ib. 
assisting  any  prisoner  to  eseape,  felony,  ib. 
trial  and  evidence,  ib. 

5  Geo.  4,  c.84— 441. 

aiding  escape  of  persons  ordered  to  be  transported  from 
custody  of  overseers,  &c,  ib. 
of  persons  under  sentence  of  transportation,  442,  et  seq. 

of  aiding  their  escape,  ib. — See  tit.  Transportation. 
of  persons  from  the  Millbank  Penitentiary,  431.  448,  449. 

an  escape  does  not,  in  notion  of  law,  imply  any  degree  of  force  or  a 
breach  of  the  peace,  627. 
EVIDENCE, 

in  cases  of  offences  respecting  counterfeiting  coin,  61. 
on  indictments  respecting  coining  instruments,  72. 

for  uttering  false  money,  80. 

foreign  counterfeit  coin,  85. 
buying  and  selling  counterfeit  coin,  86. 
of  being  feme  covert,  24. 
in  bigamy,  217,  et  seq. 
on  prosecution  for  a  libel,  247,  et  seq.  and  see  tit.  Libel. 
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of  disorderly  houses,  325. 

on  indictment,  &c.  for  nuisances  to  highways,  369,  et  seq. 

for  not  repairing  bridges,  406. 
of  former  conviction,  &c.  on  indictment  for  returning  from  trans- 
portation, 447.  449.  451,  452. 
on  indictment  for  usury,  461. 
in  murder,  566,  et  seq. 

on  indictment  for  procuring  the  miscarriage  of  women,  673. 
in  rape,  678,  et  seq. 
in  sodomy,  699. 

in  indictment  for  carnal  knowledge  of  female  children,  694. 
in  abduction  of  females,  709. 
EXECUTION, 

staying,  in  cases  of  conviction  of  infants,  6. 

of  murder,  575. 
murder  by  officers  in  execution  of  criminals,  547. 
EXTORTION, 

by  public  officers,  142,  et  seq. 

indictment,  trial,  and  punishment,  144. 


F. 

FATHER.— See  tit  Parent  and  Child. 
FELO  DE  SE, 

accessory  before  to,  not  triable,  40.  509. 
self-murder,  507. — See  tit.  Murder. 
two  encouraging  each  other  to,  508. 
FELONY, 

definition  of,  44. 

derivation  of,  44,  n.  (a). 

punishment  for,  not  punishable  by  any  statute,  38.  65,  n.  (t). 

what  words  in  a  statute  create,  44. 

all  felons  were  entitled  to  have  clergy  once,  unless  ousted  by  statute,  ib. 

if  a  statute  make  a  new  offence  felony,  the  law  implies  a  punishment  of 

death  as  well  as  forfeiture,  ib. 
when  a  statute  makes  an  offence  felony,  which  before  was  only  a  mis- 
demeanor, an  indictment  will  not  lie  for  a  misdemeanor,  45.  50. 
he  who  takes  any  part  in,  is  a  felon  according  to  his  share  in  it,  26. 
he  who  procures  a  felony  to  be  done  is  a  felon,  32. 
misprision  of. — See  tit.  Misprision.  * 
compounding. — See  tit.  Compounding. 
authority  of  officers,  &c.  to  arrest  in  cases  of,  593. 
private  persons,  534.  593.  594. 
in  cases  of  attempts  to  commit,  594. 
assault  with  intent  to  commit,  769. 
killing  to  prevent,  667,  et  seq. — See  tit.  Homicide. 
attempt  to  commit. — See  tit.  Attempt. 

persons  caught  in,  by  night,  detainer  of,  739. 
FEMALES. — See  tit.  Women,  Feme  Covert. 
FEMALE  CHILDREN.— See  tit.  Infant. 
FEME  COVERT, 

how  far  and  from  what  crimes  excused  by  the  coercion  of  her  husband, 

18,  et  seq. 
receiving  stolen  goods  jointly  with  her  husband,  19. 
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from  what  misdemeanors,  20. 

not  answerable  for  her  husband's  breach  of  doty,  19. 

when  an  accessory  to  her  husband's  crime,  18. 

to  another's,  21. 
when  responsible  as  much  as  a  feme  sole,  20,  21. 
coercion  of  husband,  when  presumed,  21, 22. 
not  guilty  of  felony  in  stealing  her  husband's  goods,  22, 23. 
when  a  stranger  can  commit  larceny  by  the  delivery  of  husband's  goods 

by  wife,  23. 
by  taking  wife  by  force  with  husband's  goods  on  her,  ib. 
not  accessory  for  receiving  her  husband,  23.  38. 
an  indictment  for  larceny  or  burglary,  not  bad  against  husband  and  wife 

as  such,  229  note  (g),  24. 
evidence  of  being  wife,  24. 
if  a  wife  incur  a  forfeiture  under  a  penal  statute,  husband  may  be  made  a 

party  to  the  action,  &c,  20,  note  (o). 
husband  may  be  accessory  before  the  fact  to  his  wife's  crimes,  21. 
wife  principal  and  husband  accessory  in  uttering  forged  notes,  ib. 
rules  deducible  from  the  cases,  22,  n.  (g). 
FERRYMAN, 

extortion  by,  in  taking  tolls,  143. 
FICTITIOUS  PLAINTIFF, 

suing  in  the  name  of,  185. 
FIREWORKS, 

statute  9  &  10  Wm.  3,  concerning  them  as  a  nuisance,  327. 
FOOD, 

unwholesome,  109. 

indictable  to  mix  noxious  ingredients  with  human  food,  109. 
master  liable  for  the  sale  of  unwholesome  food  by  his  servants,  109,  110. 
FOOT-BALL, 

kicking  about  riotously  on  Shrove  Tuesday,  indictment  for,  267. 
FOOTWAY.— See  tit.  Highway. 
FORCE, 

in  asserting  a  title,  when  justifiable,  304. 
FORCIBLE  DETAINER.— See  tit.  Forcible  Ehtbt. 

acts  which  do  or  do  not  amount  to,  309. 
FORCIBLE  ENTRY, 
how  committed,  304. 
at  common  law,  ib. 
statutes,  306,  306. 

5  Rich.  2,  c.  8—305. 
15  Rich.  2,  c.  2— ib.  4 
8  Hen.  6,  c.  9— ib. 
31  Eliz.  c.  11—306. 

doubts  upon  them  whether  lessee  for  years,  or  copyholder 
ousted  by  lessor  or  lord,  could  have  restitution,  ib. 
removed  by  21  Jac.  1,  c.  15 — 307. 
persons  who  may  commit  the  offence,  ib. 

possessions  in  respect  of  which  the  offence  may  be  committed,  308. 
acts  which  will  amount  to,  ib. 

from  circumstances  of  terror,  309. 
circumstances  which  do  not  amount  to,  309,  310,  311. 
forcible  detainer,  what,  310. 

circumstances  which  do  not  amount  to,  311. 
remedies,  ib. 

indictment,  ib. 
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statement  of  force  and  violence,  311. 
description  of  premises,  ib. 

of  estate  of  the  party  expelled,  312. 
repugnancy ;  statement  of  disseisin,  &c,  ib. 
for  entry  and  detainer ;  grand  jury  cannot  find  a  true  bill  for  one 

only,  313. 
award  of  restitution,  ib. 
by  what  court,  ib. 
where  discretionary,  314. 
where  not,  ib. 

tenant  of  land  not  a  competent  witness,  313. 
on  indictment  at  common  law,  possession  only  need  be  shewn,  ib. 
on  indictment  under  statutes,  a  seisin  in  lee,  or  existence  of  a 

term  must  be  proved,  ib. 
but  court  will  not  try  an  adverse  claim,  ib. 
of  the  bar  or  stay  to  restitution,  315. 
of  superseding,  ib. 
of  setting  aside,  ib. 
how  restitution  shall  be  made,  316. 
re-restitution,  ib. 
where  conviction  quashed,  the  Court  of  Queen's  Bench  are  bound  to 

award  re-restitution,  ib. 
by  an  infant,  2. 
FOREIGN  STATES, 

serving  or  procuring  others  to  serve,  87,  et  seq. 

without  consent  of  the  King,  a  misdemeanor  at  common  law,  87. 
3  Jac.  1,  c.  4 — 87. 

going  out  of  the  realm  to  serve  without  oath  of  obedience,  &c,  ib. 
construction  of  the  statute,  ib. 
trial  where,  ib. 
69  Geo.  3,  (foreign  enlistment),  87,  et  seq. 
s.  7,  8,  equipping,  &c.  vessels,  89,  90. 

apprehension  and  trial  of  offenders,  where,  90. 
3  Vict.  c.  6,  (Mutiny  Act),  ib. 

persuading  soldiers  to  desert,  &c.,  91. 
disobedience  to  the  King's  commands  to  return,  stay  at  home,  &c,  ib. 
11  &  12  Wm.  3,  c.  7— 94. 

acts  done  under  commission  of,  when  piracy,  ib. 
FORESTALLING, 

nature  of  the  offence,  168. 
statutes  on  the  subject  repealed,  168. 
offence  still  punishable  at  common  law,  168,  169. 
parliamentary  exposition  of,  169. 
enhancing  the  price  of  hops,  170,  et  seq. 
indictment  and  punishment,  173. 
FORGERY, 

all  are  principals  in,  at  common  law ;  forgery  being  only  considered  a 
misdemeanor,  33. 

not  so  under  statutes,  ib. 

all  who  execute  any  part  of  a  forged  instrument  principals  though 

absent  when  it  is  completed,  ib. 
and  though  ignorant  of  the  persons  by  whom  the  other  parts  are 
executed,  ib. 
accessories  in  forgery,  34. 
FORUM  DOMESTICUM, 

death  by  correction  in,  518,  519.  645.  et  acq.  659, 
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FREE-MASONS, 

assembly  of,  not  unlawful,  282. 
FRYER'S  BALSAM, 

not  saleable  without  a  stamped  label,  133,  n.  (r). 


G. 

GAME, 

destroying  in  the  night  time,  469. 

9  Geo.  4,  c.  69,  s.  1,  any  person  unlawfully  destroying  game  or  rabbits  in 
the  night,  in  any  land,  open  or  enclosed,  469. 
any  person  unlawfully  entering  or  being  in  any  land  by  night  for  such 
purpose,  469. 

second  offence,  ib. 

third  offence  a  misdemeanor,  ib. 

s.  2,  any  person  found  on  any  land  committing  any  such 
offence  may  be  apprehended  by  the  owner,  gamekeeper, 
&c.,  470. 
such  offender  assaulting  any  owner,  &c,  guilty  of  a 
misdemeanor,  ib. 
8.  4,  prosecutions  for  offences  punishable  on  summary 
conviction  to  be  commenced  within  six  months,  ib. 
other  prosecutions  within  twelve  months,  ib. 
s.  8,  convictions  made  evidence,  ib. 
8.  9,  three  or  more  together  entering  or  being  in  land  by 
night,  for  the  purpose  of  taking  game  or  rabbits,  being 
armed  with  offensive  weapons,  471. 
what  shall  be  considered  night,  ib. 
what  shall  be  deemed  game,  ib. 
what  is  the  commencement  of  a  prosecution,  ib. 
as  to  the  authority  to  apprehend  poachers,  472. 
as  to  the  form  of  an  indictment  for  assaulting  a 

gamekeeper,  473. 
of  the  being  armed,  one  being  armed  sufficient,  ib. 
not  if  the  others  are  ignorant  that  he  is  so,  ib. 
a  constructive  arming  not  sufficient,  ib. 
what  are  offensive  weapons,  474. 
what  sufficient  evidence  of  being  in  the  land,  ib. 
whether  an  entry  by  one  in  the  presence  of  two 

others  is  sufficient,  475,  476,  477. 
what  is  an  entry  within  the  statute,  478. 
of  the  intent  to  kill  game  in  the  close  laid  in  the  in- 
dictment, 478. 
the  indictment  must  specify  the  close,  479. 
a  variance  in  its  name  fatal,  480. 
requisites  of  the  indictment,  480,  481. 
joinder  of  counts,  481. 

GAMING, 

gaming-house  a  nuisance,  323.  325. 

cockpit  considered  so,  and  indictable,  324. 
proceedings  against  keepers  of,  325. 
playing  at  cards,  &c.,  as  a  recreation,  and  for  moderate  sums,  no  offence, 
455. 
but  excessive  gaming  is,  ib. 
9  Ann.  c.  14—455,  et  aeq. 
persons  losing  10/.  at  a  sitting  at  certain  games,  455,  456. 
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cases  on  the  construction  of  this  act,  456. 

18  Geo.  2,  c.  34,  ib. 

winning  or  losing  at  one  time  10/.  or  201.  within  twenty-four  hours,  ib. 
GAMING-HOUSE, 

common,  indictment  for  keeping,  323. 
manner  of  proceeding  on,  325. 
GAOLER, 

oppression,  &c.,  by,  136. 

forcing  persons  to  give  evidence,  id. 

suffering  his  prisoner  to  escape,  137. 

extortion  by,  142,  143. 

putting  prisoners  in  irons,  420,  n.  (w). 

murder  by  duress  of  imprisonment  by,  546. 

when  guilty  of  manslaughter,  644. 

and  assistants,  killing  prisoner,  when  justifiable,  667. 
GARDEN, 

stealing  flowers  in,  &c,  737. 
GRAND  JURY, 

cannot  find  a  true  bill  for  part  and  false  for  part,  313. 
GUILTY  KNOWLEDGE, 

evidence  of,  80,  81. 
GUINEAS, 

buying  and  selling  counterfeit  at  a  lower  rate,  86. 
GUNPOWDER, 

mills,  &c.,  when  a  nuisance,  321 . 


H. 

HAND-BILLS, 

setting  a  person  on  a  foot-way  to  distribute,  whereby  the  foot-way  is 
impeded,  not  an  indictable  offence,  51. 
HARE, 

killing,  not  an  indictable  offence,  51. 
HEALTH, 

public,  offences  affecting,  107. 
HIGH  SEAS, 

offences  on. — See  tit.  Piracy. 

where  triable,  100,  101,  102. 
murder  on,  550,  551. 

wound  on  seas  and  death  on  shore,  or  vice  versa,  554. 
HIGHWAY.— See  also  tit  Road. 
what  is  a  public  highway,  332. 
rivers  considered  as,  378. 
bridge  in  a  highway,  385,  386. 
cartway,  or  footway,  &c,  332,  333. 
the  number  of  persons  using  or  repairing  a  way  will  not  make  it  one, 

if  it  be  not  common  to  afl,  333. 
the  freehold  and  profits  belong  to  the  lord  of  the  soil,  ib. 
right  of  the  public  to  go  out  of  a  highway,  334. 
by  dedication  to  the  public,  334,  et  seq. 
trustees  may  dedicate,  335. 
intention  of  the  owner  to  dedicate,  335,  337. 
acts  of  lessees  not  sufficient,  335. 
there  must  be  the  consent  of  the  owner  in  fee,  336. 
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where  there  has  been  a  compulsory  obligation  to  permit  a  qualified 

passage,  336. 
road  set  oat  under  an  enclosure  act  as  a  private  road,  337. 
partial  dedication,  ib. 
roads  made    public  by  statutes  during  the   continuance  of  such 

statutes,  338. 
where  several  roads  authorized  to  be  made,  all  must  be  made  before 
any  become  public,  338. 
highways  widened,  changed,  tyc,  339,  et  seq. 
an  ancient  highway  might  be  changed  by  writ  of  ad  quod  damnum,  339. 

by  act  of  God,  ib. 
5  Jk  6  Wm.  4,  c.  50,  power  given  to  justices  to  widen  and  change  high- 
ways, 339,  et  seq. 

extends  to  roads  repairable  ratione  tenures,  344. 

diverting,  stopping  up,  he.,  highways,  bridleways,  and  footways,  340, 

et  seq. 
surveyor  to  apply  to  justices  to  view,  340. 
notice,  340,  341. 
appeal,  342. 
new  highways,  &c,  to  be  public  highways,  344. 
parties  liable  to  repair  old  liable  to  repair  new  ways,  344. 
dividing  highways  when  the  boundaries  of  the  parish  are  in  the 
middle,  345. 
highways  may  be  changed  by  particular  statutes,  ib. 

towing  path  not  affected  by  act  to  change  course  of  river,  346. 
in  what  instances  changed  by  individuals,  347. 
nuisances  to  by  obstruction,  347,  et  seq. 
trees  overhanging,  347. 
new  gates,  ib. 
ditches  not  scoured,  ib. 
carriages  left  and  excessive  burdens,  348. 
all  unauthorized  obstructions  indictable,  ib. 
instances  of  obstructions,  348,  et  seq. 
not  excused  by  plea  of  the  party's  business,  349. 
narrowing  highways,  350. 
no  defence  that  an  alteration  is  more  useful  for  other  purposes  of  the 

road,  351. 
unless  authorized  by  a  statute,  ib. 
nu\sance  to,  by  not  repairing,  351,  et  seq. 

obligation  of  the  parish  to  repair,  352,  et  seq. 
of  common  right,  352. 

effect  of  particular  statutes  upon,  ib. 
no  agreement  can  exonerate  a  parish,  tb. 

no  highways  to  be  repaired  by  a  parish  unless  the  party  dedicating 
make  them  to  the  satisfaction  of  the  surveyor,  &c,  353. 
roads  dedicated  to  the  public,  ib. 
road  in  aliena  parochia,  356. 
when  the  parish  lies  in  two  counties,  354. 
highways  divided  and  allotted  by  justices,  ib. 
liability  does  not  extend  to  keeping  the  road  from  being  dirty,  or 

to  widening  it,  355. 
extra-parochial  place,  357. 
obligation  of  subdivisions  of  a  parish  to  repair,  356,  357. 
by  prescription,  356. 
%    highway  at  the  end  of  a  county  bridge,  ib. 
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obligation  of  subdivisions  of  a  parish  to  repair, 
all  highways  within  a  township,  357. 
ratione  tenura  cannot  exist,  ib. 
obligations  of  individuals  to  repair,  356,  et  seq. 
corporation  aggregate  by  prescription,  356. 
of  a  private  person  cannot  be  by  prescription,  ib, 

nor  as  lord  of  the  manor,  ib, 
each  of  several  grantees  bound  to  repair  the  whole,  358. 
by  reason  of  enclosure,  ib, 

of  a  road  made  in  pursuance  of  a  writ  of  ad  quod  damnum,  359. 
turnpike  acts,  359. 

3  Geo.  4,  c.  126,  (general),  359. 

agreements  by  trustees  of  turnpike  roads  with  persons  liable  to 
repair,  359. 
13  Geo.  3,  and  4  Geo.  4,  ib, 

repairs  where  roads  have  been  turned,  359,  360. 
statutes  relating  to  the  repair  of  roads,  360. 

do  not  abrogate  the  common  law  provisions,  ib, 
turnpike  acts  and  enclosure  acts,  ib, 

cases  on  the  construction  of,  ib,  et  seq. 
meaning  of  the  word  "  road,"  ib. 
parish  not  bound  to  repair  fences  or  ditches,  ib, 
"  to  and  from,"  exclude  the  place,  361. 
enclosure  commissioners  cannot  throw  the  repair  of  private  roads  on  the 

parish,  ib, 
indictment,  or  information  for  nuisances  to,  362,  et  seq. 
presentment,  abolished,  362. 
mode  of  proceeding  before  justices  where  highway  is  out  of  repair, 

362,  etseq. 
where  justices  may  order  an  indictment,  363. 
information,  ib. 

in  what  cases  granted,  ib. 
indictment,  364. 

form  of,  364,  et  seq. 

a  person  bound  ratione tenura  indictable,  though  not  resident,  366. 
defence  under  general  issue  or  special  plea,  366,  et  seq. 
instances  where  special  plea  necessary,  ib. 
parish  must  show  who  are  liable  to  repair,  and  what  parts  of  the 

highway,  367. 
traverse  of  obligation  to  repair,  368. 
evidence,  369,  et  seq. 

of  former  conviction,  conclusive,  when,  369. 
of  former  acquittal,  no  proof  that  parish  is  not  bound,  370. 
surveyor  and  inhabitants,  when  competent,  ib. 
prosecutor,  ib. 
certiorari,  371. 
new  trial,  when  grantable,  ib. 
the  judgment,  ib. 
levying  and  application  of  fines,  373. 

when  turnpike  roads  are  indicted,  the  court  may  apportion  the 
fine  and  costs  between  the  inhabitants  and  trustees,  ib. 
costs  awarded  by  the  court,  374,  et  seq. 

where  there  has  been  a  removal  by  certiorari^  375,  376. 
payment  of  expenses  under  an  agreement  at  a  vestry,  &c,  376. 
HOMICIDE, 

excusable  homicide,  656. 
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no  punishment  or  forfeiture  shall  be  incurred  by  any  person  who  shall  kill 
another  by  misfortune,  or  in  his  own  defence,  or  in  any  other  manner 
without  felony,  656. 
justifiable  homicide,  ib. 
excusable  homicide  by  misadventure,  657,  et  seq. 

persons  doing  a  lawful  act,  and  happening  to  kill,  657. 
persons  following  their  common  occupations,  ib. 
persons  using  dangerous  articles  or  instruments,  ib. 

degree  of  caution  to  be  observed  in  using  dangerous  instruments, 
658. 
correction  inforo  domestico,  659. 
'  death  happening  from  lawful  sports,  ib. 

sports  where  deadly  weapons  are  used,  660. 
excusable  homicide  in  self-defence,  ib. 

defence  of  person,— chance  medley,  ib. 
borders  nearly  on  manslaughter,  661. 

party  killing  must  not  act  with  premeditation,  and  must  forbear 
as  much  as  he  can,  &c,  ib. 
defence  of  property  against  trespassers,  662,  et  seq. 
upon  unfortunate  necessity,  664. 
justifiable  homicide,  665,  et  seq. 

acts  of  unavoidable  necessity,  or  permitted  by  law,  665. 

execution  of  malefactors,  ib. 

officers  killing  those  who  assault  or  resist  them,  ib. 

who  fly  from  arrest,  666. 
officers  dispersing  a  mob  in  case  of  a  riot,  &c,  667. 
gaolers  and  their  assistants  killing  prisoners,  ib: 
malefactores  inparcis,  ib. 
in  the  prevention  of  any  forcible  and  atrocious  crime,  ib. 

killing  persons  attempting  to  rob  or  murder,  or  commit  burglary, 

668. 
grounds  of  suspicion  of  a  felonious  design,  ib. 
apparency  of  intent,  669. 

unless  manifest  felonious  intent,  an  assault  will  not  justify,  ib. 
the  necessity  must  not  be  brought  upon  himself  by  the 
party  killing,  ib. 
interference  by  third  person  to  prevent  felony,  670. 
interference  in  cases  of  mutual  combats  and  affrays,  ib. 
time  within  which  homicide  will  be  justifiable,  ib. 
felonious  ;  the  felonious  intention  in,  46,  note  (v). 
HOPS, 

enhancing  the  price  of,  170. 
HOUSE. — See  tit.  Dwelling-house. 

explanation  of  the  rule  that  a  man's  house  is  his  castle,  629,  et  seq. 
pulling  down  by  persons  riotously  assembled,  269. 
what  is,  for  the  purposes  of  burglary,  797,  et  seq. 

housebreaking,  848. 
HOUSE  OF  COMMONS, 

Eublication  of  proceedings  of,  228. 
bels  against,  236. 
HOUSE  OF  LORDS, 
libels  against,  236. 
HOUSE-BREAKING, 

having  implements  of,  with  felonious  intent,  49 
what  it  is,  847. 


INDEX.  937 

HOUSE-BREAKING—  continued. 
7  &  8  Geo.  4,  c.  29,  s.  12—847. 

persons  breaking  and  entering  a  dwelling-house,  and  stealing,  &c,  ib. 

does  not  extend  to  buildings  within  the  curtilage,  848. 
principals  in  second  degree,  and  accessories,  ib. 

their  punishment  and  trial,  848. 
breaking  and  entering  necessary  to  constitute,  ib. 

must  be  attended  with  larceny,  ib. 
dwelling-house,  question  as  to  what  shall  be  deemed,  same  as  in 
burglary,  849. 
HUSBAND.     See  tit.  Feme  Covert. 


I. 

IDIOTS, 

how  far  capable  of  committing  crimes,  6,  et  seq.     See  tit.  Cap  ability. 
distinction  between,  and  lunatics,  8. 
proceedings  with  respect  to,  14. 

disposal  of  persons  acquitted  on  ground  of  insanity,  15,  16,  17. 
found  insane  on  arraignment,  &c.,  15. 
discharged  for  want  of  prosecution,  ib. 
becoming  insane  after  conviction,  &c,  17. 
IGNORANCE, 

in  what  cases  an  excuse  for  the  commission  of  a  crime,  24,  25. 
ILLEGAL  BROKERAGE, 
offences  by  statute,  459. 
IMPRISONMENT, 

unlawful,  amounts  to  an  assault,  753. 
INDECENCY, 

indecent  exposure  and  open  lewdness  indictable  as  a  nuisance,  326. 
INDICTABLE  OFFENCES,  44,  et  seq.     See  tit.  Misdemeanor. 
felonies,  44. 

by  statute,  44,  45. 
misdemeanors,  45,  et  seq. 
misprisions,  45. 
neglect  of  young  children,  46. 
attempts  to  commit  felonies,  47. 
attempts  to  commit  misdemeanors,  ib. 
disobedience  to  an  order  of  council,  105.  412. 
to  a  statute,  46.  49,  50. 
to  an  order  of  magistrates,  412. 
offences  of  a  public  nature,  45. 
attempts  to  commit  crimes,  46,  47. 
act  done  with  criminal  intention  sufficient,  48,  49. 
procuring  base  coin  with  intent  to  utter,  48. 
offences  created  by  statutes,  when  indictable,  49,  50. 

not  indictable,  50,  51. 
cases  not  indictable  enumerated,  51,  52. 
nonfeasance  and  particular  wrong  not  in  general  indictable,  52. 
trespasses  not  in  general  indictable,  53. 
INDICTMENT, 

against  accessories,  30.  40,  and  notes.     See  tit.  Accessory. 

where  the  name  of  the  principal  must  be  stated,  if  known,  40. 
for  receiving,  paying,  putting  off,  &c,  counterfeit  coin,  79,  80.  83. 

for  second  offence,  80. 
for  seducing  soldiers,  &c,  93. 
vol.  i.  p  p  p 
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for  offences  against  revenue  laws,  117,  118. 

for  taking  unlawful  oaths,  127. 

for  neglect  of  duty  by  persons  in  office,  139. 

for  extortion,  144. 

for  monopoly,  173. 

for  barratry,  184. 

for  a  libel,  247,  248. 

for  a  riot,  &c,  287,  288. 

for  sending  a  challenge, — venue,  298. 

for  a  forcible  entry  and  detainer,  311. 

for  keeping  disorderly  houses,  326. 

for  nuisances  in  general,  329. 

to  highways,  364. 

general  issue,  or  special  plea,  when  necessary,  366. 
traverse  of  obligation  to  repair,  368. 
special  plea  by  parish,  when  necessary,  367. 

to  public  bridges,  402. 

pleadings — special  plea,  &c,  404. 
for  disobedience  to  orders  of  magistrates,  413. 

must  shew  an  order  made,  414. 
for  escapes  suffered  by  officers,  422. 
for  prison-breaking,  430. 
for  a  rescue,  434. 
for  aiding  attempts  to  escape,  440. 
for  returning  from  transportation,  451. 
for  gaming,  457. 
for  usury,  461. 
for  illegal  brokerage,  462. 

sum  laid  not  material,  ib. 
for  destroying  game  in  the  night,  473.  479,  480,  481. 
for  murder,  549,  et  seq. 

description  of  party  killed,  555. 

manner  and  means,  557,  et  seq. 

averment  of  malice  aforethought,  563. 
for  manslaughter,  654. 
for  destroying  infants  in  the  womb,  673. 
for  rape,  686. 

for  carnal  knowledge  of  children,  694.  697. 
for  sodomy,  699. 

for  forcible  abduction  of  females,  709. 
for  wounding  with  intent  to  murder,  &c,  746. 
for  an  assault,  759. 
for  striking  in  courts  of  justice,  762. 
for  assault  with  intent  to  rob,  767. 
for  burglary,  825,  et  seq. 

offence  begun  in  one  county  and  completed  in  another,  549.  827. 
INFANT, 

committing  misdemeanors,  1. — See  tit.  Capability. 
capital  crimes,  2 — 6. 
murder,  3 — 5. 
rape,  3. 

new  statutory  felonies,  5,  6. 

treasons,  5. 

how  far  statutes  extend  to  cases  of  infants,  5, 6. 
a  principal  in  second  degree,  when,  3. 
of  delaying  execution  when  an  infant  is  convicted,  6.  • 
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age  of  consent  to  marriage,  6. 

distinction  of  ages  in  the  civil  law,  3,  n.  (p). 

not  excused  from  the  commission  of  a  crime  by  the  coercion  of  a  parent, 

18. 
neglect  of,  who  indictable  for,  46. 

endeavouring  to  induce  to  grant  annuities,  461. — See  tit.  Usuby. 
murder  of,  485. 

wound  before  birth,  death  after,  ib. 
murder  of  infants  on  their  birth,  486. 
child  must  be  wholly  born,  ib. 
breathing  not  sufficient,  ib. 
independent  circulation,  ib. 
while  connected  by  the  umbilical  cord,  486,  487. 
murder  by  rape  of,  505. 

not  punishable  as  rioters,  if  under  the  age  of  discretion,  272. 
destroying  infants  in  the  womb,  671. 
common  law  offence,  ib. 

1  Vict  c.  85,  administering  poison,  &c,  with  intent  to  cause  mis- 
carriage, ib. 
construction  of  statutes,  672,  673. 
indictment  on,  673. 

woman  concealing  the  birth  of,  571,  et  seq. 
unlawful  carnal  knowledge  of  female  children,  693. 
a  child  under  ten  years  old,  ib. 
a  child  above  ten  and  under  twelve,  ib. 

what  shall  be  proof  of  carnal  knowledge,  682. 
testimony  of  child,  694. 

postponement  of  trial  where  child  not  capable,  695. 
abduction  &c,  of,  701,  et  seq. 
child  stealing,  718. 
INFECTION, 

spreading  infectious  disorders,  107,  et  seq.  327. 
murder  by,  107.  505. 
INFORMATION, 
on  penal  statutes, 

compounding,  132. — See  tit.  Compounding. 
for  a  libel,  241. — See  tit.  Libel. 
for  sending  a  challenge,  298. 
INGROSSING, 

nature  of  the  offence,  168. 
statutes  on  the  subject  repealed,  ib. 

still  punishable  at  common  law,  168,  169. 
enhancing  the  price  of  hops,  170. 
indictment  and  punishment,  173. 
INN,  ^ 

disorderly,  a  nuisance  and  indictable,  322. 
no  license  necessary  for  keeping,  ib. 
setting  up  new  inns,  ib. 
innkeepers  refusing  to  receive  travellers,  ib. 
INSANE  PERSONS.— See  tit.  Capability,  Lunatics. 
INTENTION, 

to  commit  a  felony  or  misdemeanor,  46,  et  seq. — See  tit.  Misdemeanob. 
an  act  resting  in  bare  intention  not  indictable,  46. 

but  an  act  done,  and  a  criminal  intention  joined  thereto,  are  sufficient, 
48. 
intent  to  break  houses,  49. 

p  p  p  2 
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intent  to  murder,  &c,  734,  el  seq. 
IRELAND, 

marriages  in,  213,  214. 
by  minors,  215. 

unlawful  assemblies  in,  283. 

abduction  in,  715. 


J. 

JEWS, 

marriage  of,  216. 

divorce  of,  216. 
JUDGE, 

oppression  by,  how  punishable,  135. 
JURYMAN, 

tampering  with,  bribing,  or  attempting  to  bribe,  47. 154. 

corrupting  and  influencing  juries,  182. 
JUSTICE  OF  THE  PEACE, 

acting  as,  not  being  qualified,  not  indictable,  51. 

oppression,  &c,  by,  how  punishable,  135, 136. 
refusing  to  grant  ale  licenses,  136. 

justices  at  petty  sessions  may  fine  constables,  &c.,  for  neglect  of  duty,  140. 

suppression  of  affrays  by,  286,  note  (/).  295,  296. 

orders  of,  disobedience  to,  412. 

power  to  disperse  unlawful  assemblies,  274,  275. 285,  286,  note  (/). 


K. 

KIDNAPPING, 

carrying  away  or  secreting  any  person,  716. 

forcible  abduction  of  persons,  sending  them  into  other  countries,  ib. 

sending  prisoners  out  of  England,  ib. 
9  Geo.  4,  c.  31,  s.  30,-717. 

punishment  of  master,  &c.  forcing  his  seaman  on  shore,  or  refusing 
to  bring  him  home,  ib. 
mode  of  trial,  &c.  ib. 
5  &  6  Wm.  4,  c.  19,  forcing  on  shore  or  leaving  behind  any  of  the  crew,  it. 
KING, 

his  money,  what  is,  54.     See  tit.  Coin. 

disobedience  to  his  commands  to  return  or  to  stay  at  home,  or  assist  at  his 

council,  91. 
his  enemies,  adhering  to,  when  piracy,  98. 
petition  to,  not  libellous,  223,  224. 
libels  against,  220.  234. 


L. 

LEWDNESS, 

open  lewdness  and  indecent  exposure,  indictable,  326. 
LIBEL, 

actions  and  indictments  for,  co-extensive,  222. 
what  publications  in  general  are  libellous,  220. 
criminal  intention,  260. 
blaspheming  God,  or  the  Christian  religion,  220.  230,  231,  232. 
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1  Ed.  6,  c.  1  (the  Lord's  Supper,)  230. 
1  Eliz.  c.  2,  (Common  Prayer,)  ib. 

9  &  10  Wm.  3,  ib. 

to  reproach  the  Christian  religion  is  to  speak  in  subversion  of 

the  law,  231. 
Christian  religion  part  of  the  law,  ib. 
the  dread  of  future  punishments  one  of  the  principal  sanctions 

of  the  law,  232. 
the  court  will  not  meddle  with  differences  of  opinion  on  con- 
troverted points,  231. 
rational  and  dispassionate  discussions  allowable,  232,  233. 
but  in  such  discussions  the  characters  of  individuals  must  not 
be  attacked,  ib. 
publications  against  morality,  220.  233. 

obscene  pictures,  plays,  signs,  &c,  233. 

against  the  constitution  and  law,  220.  233. 

against  the  revolution,  234. 
against  the  King,  220.  234. 
statutes,  234. 

instance  of  a  publication  not  libellous,  234,  235. 
that  he  is  deranged,  235. 
against  the  two  houses  of  parliament,  220.  236. 

breach  of  privilege,  236. 
against  the  government,  220.  236,  237,  238. 

animadversions,  &c,  on  public  measures,  how  far 

allowable,  236,  237. 
cases  on  this  subject,  236,  237,  238. 
against  the  magistrates,  and  the  administration  of  justice, 
220.  238. 
statutes  of  Scan.  Mag.,  238. 
cases  on  this  subject,  238,  239. 
of  words  spoken  of  or  to  inferior  magistrates,  239. 
publications  tending  to  cause  animosities  from  foreign  states,  220. 246. 
personal  abuse  of  foreign  ambassadors,  or  potentates,  &c,  220. 
246. 
libels  on  individuals,  220.  240,  et  seq. 
definition  of,  220. 

meaning  of  the  word,  and  its  origin,  ib.  n.  (A), 
cases  as  to  what  amount  to,  and  what  do  not,  240,  241. 

reflecting  on  a  man  in  respect  of  his  trade,  241. 
informations  for*  cases  when  granted,  ib. 
general  imputations  on  a  body  of  men,  222.  242. 

libel  on  several  punishable  at  the  complaint  of  one,  222. 
libels  on  a  deceased  person,  243. 
slanderous  words,  220.  240. 

distinction  between  written  and  spoken  slander,  240,  241. 
exceptions  to  general  rules,  243. 
petitions  to  the  king,  223. 

petitions  to  parliament,  and  other  legal  or  authorized  proceed- 
ings, 224. 
speeches  of  members  of  parliament,  225.  227,  228. 
proceedings  in  parliament,  227,  228. 
3  &  4  Vict.  c.  9—228. 
publication  of  papers  printed  by  order  of  parliament,  229. 
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proceedings  against  publishers  of  such  papers,  how  to  be  stayed, 

229. 
the  statute  is  imperative  upon  the  courts  to  stay  proceedings,  ib. 
it  may  be  shown  that  extracts  were  bona  fide  made,  ib. 
proceedings  in  courts  of  justice,  225,  226,  227. 
the  whole  case  must  be  published,  226. 
not  merely  the  conclusion  drawn  from  it,  ib. 
and  nothing  but  what  actually  passes  in  court,  ib. 
the  report  must  contain  no  defamatory  comments,  227. 
speeches  of  counsel,  ib. 

ex  parte  proceedings  before  a  magistrate,  ib. 
comments  on  literary  productions,  243. 

on  a  place  of  public  entertainment,  ib. 
confidential  communications,  243,  244. 

communications  made  bona  fide,  or  with  a  view  of  investigating 
a  fact,  244. 

or  made  in  the  proper  course  of  a  proceeding,  244,  245. 
meaning  of  a  privileged  communication,  246. 
where  the  occasion  rebuts  the  prima  facie  inference  of  malice, 
and  renders  it  necessary  to  prove  malice  in  fact,  ib. 
of  the  mode  of  expression,  221. 

name  of  the  person  libelled  in  blanks,  ib. 
indictment,  247. 

what  it  must  state,  247,  248. 
innuendo,  ib. 

if  the  libel  be  in  a  foreign  language,  it  must  be  set  forth  in 
the  original  with  a  translation,  260. 
evidence  for  the  crown,  247,  et  seq. 

of  the  making  and  publication,  248,  249.  257. 
acknowledgment  of  defendant,  250. 
procuring  another  to  publish,  ib. 

publications  by  booksellers  and  proprietors  of  newspapers, 
250,  et  seq. 
6  &  7  Wm.  4,  c.  76,  as  to  newspapers,  251,  et  seq. 

construction,  257. 
as  to  pamphlets,  251,  n.  (<?.) 
how  far  the  paper  must  correspond  with  the  affidavit,  257. 

new  statute  differs  from  the  former  in  this  respect,  254. 257. 
the  libel  must  be  produced,  and  must  correspond  with  the  in- 
dictment, 258. 
the  libel  must  be  proved  to  have  been  published  in  the  county 
laid,  ib. 

how  so  proved,  258,  259. 
if  the  libel  be  in  a  foreign  language,  the  translation  in  the  in- 
dictment must  be  proved,  260. 
depositions  before  magistrates,  evidence,  ib. 
gazettes,  proclamations,  and  preambles  of  statutes,  ib. 
criminal  intention  of  defendant,  260,  261. 
when  to  be  presumed,  261. 

proved  by  snowing  subsequent  publications,  261,  n.  (q). 
evidence  for  defendant,  262. 

instances  of  inadmissible  defences,  262,  263. 

he  cannot  justify  that  the  contents  are  true,  222.  262. 

nor  that  it  was  copied  from  some  other  work,  223. 
trial,  263. 

defendant  cannot  have  counsel  to  examine  witnesses,  and  ad- 
dress the  jury  himself,  262. 
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but  he  may  conduct  the  defence  himself,  and  have  counsel 
to  argue  the  points  of  law,  262. 
verdict,  263. 

32  Geo.  3,  c.  60,  ib. 

the  jury  may  give  a  general  verdict  on  the  whole  matter 

put  in  issue,  ib. 
what  the  judge  may  tell  the  jury,  ib. 
not  bound  to  state  whether  the  writing  is  a  libel,  ib. 
judgment,  264. 

for  second  offence  in  case  of  blasphemy  or  seditious  libel, 

(60  Geo.  3,  &  1  Geo.  4,)  ib. 
certificate  of  former  conviction  evidence,  ib. 
affidavits  in  mitigation,  265. 
of  the  truth  of  the  libel,  ib. 
of  the  existence  of  reports,  ib. 
LICENSE, 

marriage  by,  209,  et  seq. 
LIGHTS, 

making  lights,  &c.,  on  the  coast  as  signals  to  smuggling  vessels,  113. 
LOTTERIES, 

public  nuisances,  when,  328. 
LUNATIC, 
what,  7. 

distinction  between,  and  an  idot,  7  and  8. 

how  far  capable  of  committing  crimes,  6,  et  seq. — See  tit.  Capability. 
proceedings  with  regard  to  lunatic  offenders,  14. 
disposal  of  persons  acquitted  on  the  ground  of  insanity,  1 5,  et  seq. 

found  insane  on  arraignment,  &c.  15. 
discharged  for  want  of  prosecution,  ib. 
becoming  insane  after  conviction  and  during  confine- 
ment, ib. 
marriage  of,  216. 


M. 

MADMAN, 

capability  of,  to  commit  crimes,  6. 
MAGISTRATES.— See  Justices. 
orders  of,  disobedience  to,  412. 
MAIMING, 

at  common  law,  719. 

nature  of  the  offence,  ib. 

a  person  maiming  himself  may  be  punished,  720. 
no  accessories  at  common  law,  ib. 
cutting  off  ears,  720. 
offences  by  statute,  721,  et  seq. 

putting  out  eyes,  719. 
1  Vict.  c.  85,  s.  2,  administering  poison  with  intent  to  murder,  721. 
stabbing,  cutting,  or  wounding,  with  intent  to  murder,  ib. 
causing  any  bodily  injury  dangerous  to  life,  ib. 

s.  3,  shooting,  or  attempting  to  discharge  loaded  arms  at 
any  person,  ib. 
attempting  to  drown,  suffocate,  or  strangle,  ib. 
s.  4,  shooting,  stabbing,  &c,  with  intent  to  maim,  ib. 

to  disfigure,  ib. 
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1  Vict.  c.  85,  s.  4,  shooting,  stabbing,'  &c,  with  intent  to  disable,  721. 

to  do  some  grievous  bodily  harm,  ib. 
to  prevent  apprehension  or  detainer,  ib. 
8.  5,  sending  explosive  substances,  ib. 
s.  7,  principals  in  second  degree  and  accessories,  722. 
s.  8,  imprisonment  and  hard  labour,  ib. 
construction  of  the  statutes,  722,  et  seq. 
instrument  must  be  loaded  and  levelled  at  the  party,  722. 
gun  loaded  with  powder  and  paper  only,  723. 
gun  must  be  so  loaded  as  to  be  capable  of  doing  the  mis- 
chief intended,  ib. 
where  the  indictment  alleges  a  loading  with  ball,  724. 
with  shot  and  destructive  materials,  ib, 
with  powder  and  bullet,  725. 
touch -hole  plugged  up,  ib. 
a  tin  box  filled  with  powder  and  peas,  not  loaded  arms, 

726. 
shooting  with  a  gun  barrel,  ib. 
attempts  to  discharge  fire-arms,  727. 
some  act  must  be  done  ;  presenting  not  sufficient,  ib. 
the  act  applies  only  to  proximate  attempts,  ib. 
as  to  the  words  "  stab  "  and  "  cut,"  728. 
wounding,  what,  729. 
continuity  of  the  skin  must  be  broken,  ib. 
some  instrument  must  be  used,  730. 
any  instrument  is  sufficient,  731. 
no  defence  that  facts  would  amount  only  to  manslaughter 

if  death  bad  occurred,  732. 
attempting  to  drown,  733. 
administering  poison,  what,  ib. 
causing  to  be  taken,  what,  ib. 

as  to  the  intention  with  which  the  act  is  done,  734,  et  seq. 
intent  must  be  properly  laid,  735. 
intent  to  disable,  ib. 
to  do  grievous  bodily  harm,  735,  736. 
distinction  between  murder  and  manslaughter  if  death 

had  ensued,  when  material,  736. 
intent  to  prevent  lawful  apprehension,  736.  739. 
notice  of  cause  of  apprehension,  736,  737. 
other  acts  of  shooting  admissible  to  show  the  intent,  738. 
other  acts  of  administering  poison,  ib. 
immaterial  whether  grievous  bodily  harm  is  done,  739. 
shooting  at  one  person  with  intent  to  murder  another, 

740,  741. 
shooting  at  one  person  and  hitting  another,  741. 
poison  sent  to  one  person  and  taken  by  another,  ib. 
if  the  intent  be  laid  to  poison  A.,  it  must  be  proved,  742. 
intent  to  "  commit  murder  "  generally,  ib. 
whether  the  intent  to  murder  must  exist  in  the  mind  at 

the  time  the  act  is  done,  743. 
whether  the  instrument  was  such  and  so  used  as  to  be 

likely  to  cause  death,  743,  744. 
firing  into  a  room  where  no  person  is,  744. 
principals  in  first  and  second  degrees,  744,  745. 
shooting  in  a  duel,  745. 
of  the  indictment,  746. 


INDEX.  945 

MAIMING— continued. 

indictment  must  state  that  the  act  was  done  "  unlawfully,"  746. 

that  the  thing  administered  was  poisonous  or  destructive, 

ib. 
need  not  describe  an  injury  dangerous  to  life,  746. 
need  not  state  the  means  by  which  a  wound  was  inflicted,  ib. 
joinder  of  counts,  747. 
conviction  of  an  assault,  ib, 
10  Geo.  4,  c.  38,  shooting,  cutting,  or  stabbing,  &c.  or  administering 

poison,  &c.  in  Scotland,  748. 
10  Geo.  4,  c.  34,  conspiring  or  persuading  to  murder  in  Ireland,  748. 
by  wanton,  &c.  driving  of  stage-coachmen,  783. 
MAINTENANCE, 

what  it  consists  in,  175. 
instances  of  it,  175,  176. 
when  justifiable,  176. 

in  respect  of  an  interest  in  the  thing  at  variance,  176, 177. 
in  respect  of  kindred  or  affinity,  177. 

in  respect  of  the  relation  of  lord  and  tenant,  master  and  servant,  ib. 
in  respect  of  charity,  ib. 
in  respect  of  the  profession  of  the  law,  178. 
by  buying  or  selling  pretended  titles,  180. 
punishment,  181. 
MALICE, 

express  or  implied  by  law,  482,  483. 
description  of,  in  a  legal  sense,  483,  and  n.  (t) 
MALICIOUSLY  SHOOTING,  721,  etseq.—  See  tit.  Maimisg. 

on  the  high  seas,  &c,  102. 
MANSLAUGHTER, 

absence  of  malice,  579. 
aiders  and  abetters,  and  accessories,  579. 
cases  of  manslaughter,  579,  et  seq, 
cases  of  provocation,  580. 

by  words,  ib. 
by  assault,  ib. 

slight  blows  and  revenge  barbarous,  581. 
by  restraining  a  person  of  his  liberty,  ib. 
by  detecting  an  adulterer,  ib. 
slight  provocation  allowed  to  extenuate  in  some  cases,  582. 

ducking  a  pickpocket,  ib. 
father  taking  up  son's  quarrel,  ib. 
instruments  used  not  dangerous,  583. 
of  the  nature  of  the  violence  and  mode  of  using 
instruments,  584. 
no  excuse  if  sought  for,  585. 

if  there  be  express  malice  or  time  for  cooling,  ib. 
cases  of  mutual  combat,  ib.  et  seq. 
sudden  quarrel,  ib. 

first  blow  immaterial,  if  quarrel  sudden,  and  combat  equal, 

587. 
combat  equal,  and  use  of  deadly  weapon  afterwards,  ib.  etseq. 
third  person  interfering  in  the  combat  of  others,  590. 
blow  intended  for  one  lighting  on  another,  591. 
cases  of  resistance  to  officers  and  persons  authorized,  592,  et  seq. 
■  authority  of  officers  and  others  to  arrest,  &c.  in  cases  of  felony, 
593. 

of  private  persons,  ib. 
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in  cases  of  attempts  to  commit  felony,  594. 
distinction  between  the  authority  of  officers  and  private 
persons,  ib. 
a  constable   may  arrest  without  a  warrant  on   suspicion   of 

felony,  595. 
a  magistrate  has  no  authority  to  detain  a  known  person  till  a 
charge  of  misdemeanor  is  made,  ib. 

arrest  on  charge  of  felony  imperfectly  expressed,  596. 
illegal  arrest,  tb. 
on  charge  of  felony  where  no  felony  has  been  committed,  597. 
authority  to  arrest,  &c.  in  cases  of  misdemeanors,  598,  et  seq. 
misdemeanor  must  be  committed  in  the  presence  of  the 

constable,  599,  et  seq. 
if  affray  be  over  constable  cannot  apprehend,  599. 
so  where  breach  of  the  peace  is  out  of  his  view,  600. 
no  distinction  between  one  misdemeanor  and  another,  601. 
apprehending  night-walkers,  601. 
authority  of  constables  and  policemen   in   ale   and  beer 

houses,  602,  etseq. 
reputed  thieves,  ib. 
officers  taking  opposite  parties,  604. 
private  persons  interposing  in  sudden  affrays,  605. 
authority  to  apprehend  persons  found  committing  offences  under 

particular  statutes,  ib. 
authority  must  be  strictly  pursued,  ib. 
party  must  be  apprehended  while  committing  the  offence  or  on 

fresh  pursuit,  606. 
person  maliciously  injuring  a  dog,  ib. 
stealing  growing  turnips  and  potatoes,  605. 
stealing  flowers  in  a  garden,  607. 

apprehending  party  under  Vagrant  Act  on  fresh  pursuit,  607. 
where  several  hours  intervene  between  offence  and  arrest,  608. 
keepers  apprehending  poachers,  609,  610,  61  J,  612. 
authority  to  arrest,  &c.  in  civil  suits,  612. 
authority  to  impress  seamen,  613. 
killing  by  ship's  sentinel  in  preventing  persons  from  approaching 

the  ship,  614. 
the  officer  arresting  must  be  within  his  district,  614. 

by  5  Geo.  4,  c.  18,  constables  may  execute  warrant  out  of 

their  precincts,  when,  615. 
warrant  directed  to  several  may  be  executed  by  one,  6)5. 
warrant  must  be  executed  either  by  person  named  in  it, 

or  some  one  in  his  presence,  615. 
how  long  warrant  continues  in  force,  616. 
as  to  the  legality  of  the  process,  617. 

falsity  of  charge  where  warrant  good  on  the  face  of  it,  617. 
what  a  warrant  ought  to  specify,  618,  619. 
process  defective  in  the  frame  of  it,  618. 
illegality  of  blank  warrants,  619,  et  seq. 
notice  of  the  authority  to  arrest,  623. 
where  unnecessary,  ib. 

by  officers  interposing  in  case  of  riots  and  affrays,  624. 
to  what  persons  it  shall  be  held  to  extend,  625. 
in  the  case  of  third  persons  interposing,  625. 
before  doors  are  broken  open,  626. 
by  private  bailiff,  627. 
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regularity  of  the  proceedings,  628. 

right  of  officers  to  break  open  windows  or  doors  to  arrest,  628. 
in  civil  cases  a  man's  house  is  his  castle,  629. 

privilege  confined  to  breach  of  outward  doors,  630. 
and  to  cases  where  the  breach  is  made  to  arrest 

the  occupier  or  any  of  his  family,  631. 
and  to  arrests  in  the  first  instance,  632. 
interference  by  third  persons  where  the  arrest  is  il- 
legal, ib.  et  seq. 
cases  of  criminal,  unlawful,  or  wanton  acts,  636,  et  seq. 
heedless  and  incautious  acts,  ib. 
blow  aimed  at  one  kills  another,  ib. 
acts  generally  incautious,  ib. 
death  from  acts  of  trespass,  637. 
death  happening  at  unlawful  sports,  638,  639. 
where  several  join  to  do  an  unlawful  act,  640. 
lawful  acts  criminally  or  improperly  performed,  or  acts  without  au- 
thority, 641,  et  seq. 

officers  of  justice  acting  improperly,  ib. 

upon  resistance  or  flight  of  party  arrested,  642. 
in  case  of  pressing  for  sea-service,  643. 
smuggling,  644. 
officer  arresting  out  of  his  district,  ib. 
gaolers,  ib. 
correction  inforo  domestico,  645,  et  seq. 

nature  of  the  provocation  considered,  646. 
correction  by  privation  and  ill-treatment,  647. 
persons  following  their  common  occupations,  648. 
negligent  delivery  of  medicine,  ib. 
negligent  slinging  of  casks,  ib. 
negligent  casting  of  cannon,  649. 
negligent  driving  of  carriages,  ib.  et  seq. 
negligent  riding  on  horseback,  651. 
navigating  rivers,  ib. 

same  rule  applies  to  rivers  as  to  roads,  ib.  652. 
there  must  be  personal  negligence,  652. 
mere  omission  to  do  the  whole  of  his  duty,  653. 
waterman  overloading  his  boat,  ib. 
indictment,  654. 

punishment  of  manslaughter,  ib. 
on  the  high  seas,  &c,  102. 
MAN-TRAPS, 

setting,  he.  784. 
MANUFACTORY, 

pulling  down  riotously,  buildings  or  engines  used  in,  269. 
offensive,  carrying  on,  when  a  nuisance,  318. 
MARKET, 

clerk  of,  extortion  by,  142. 
farmer  of,  extortion  by,  143. 
MARRIAGE.— See  tit.  Bigamy. 

having  a  plurality  of  wives  at  one  time,  186. 

marriage  acts,  192,  et  seq. 

in  an  assumed  name,  206,  207,  208. 

consent  of  parents,  209. 

in  a  chapel  erected  since  marriage  act,  26  Geo.  2 — 211. 

in  Scotland  and  foreign  countries,  212. 
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in  Ireland,  213,  214. 
within  prohibited  degrees,  189. 
in  Newfoundland,  216. 
Quakers,  216. 
French,  ib. 
Jewish,  ib. 
of  lunatics,  void,  216. 
clandestine  marriage,  712,  et  seq. 
of  members  of  the  royal  family,  714 
MARRIED  WOMAN, 

how  far,  and  in  what  cases  excused,  by  the  coercion  of  husband,  18,  etseq. 
See  tit.  Feme  Covert. 
MARTIAL  LAW, 

who  and  what  offences  subject  to,  92,  93. 
MASTER  AND  APPRENTICE.     See  tit.  Aftbentick. 
MASTER  AND  SERVANT, 

servant  of  baker  putting  noxious  things  into  bread  with  master's  know- 
ledge,— master  indictable,  109. 
MASTIFF, 

keeping  unmuzzled,  327. 
MAYHEM,  719,  et  seq.     See  tit.  Maiming. 
MERGER, 

of  misdemeanor  in  felony,  50. 
MILFORD  HAVEN, 

concurrent  jurisdiction  of  the  common  law  and  Admiralty  in,  100. 
MILL, 

riotously  pulling  down,  269,  270. 
MILLBANK  PENITENITIARY, 

frauds,  &c.  of  officers  of,  how  punishable,  141. 
escape  of  prisoners  from,  431.  448. 

56  Geo.  3,  c.  63,  concerning  the  confinement  of  convicts  in,  448. 
MILLER, 

indictment  against,  for  receiving  good  barley  and  returning  bad  meal,  51, 

and  n.  (n) 
extortion  by,  in  taking  toll,  143. 
MINES, 

stealing  ore  from,  49. 

riotously  destroying  engines,  buildings,  &c.  used  in  collieries,  mines,  &c  269. 
MISCARRIAGE  OF  WOMEN, 

destruction  of  infants  in  the  womb,  offence  at  common  law,  671. 
administering  poison,  &c.  to  procure,  ib. 
MISDEMEANOR, 
description  of,  45. 
punishment  of,  ib. 
misprision,  ib. 

what  offences  amount  to,  so  as  to  be  indictable,  45,  et  seq. 
disturbances  of  the  peace,  45. 
misprisions,  oppressions,  and  contempts,  ib. 
misbehaviour  by  public  officers,  45.  135. 
offences  of  a,  public  evil  example  against  the  common  law,  45. 
spreading  infections  or  contagions,  107,  etseq. 
whatever  outrages  decency,  and  is  injurious  to  public  morals,  45, 46* 
offences  in  matters  prohibited  or  enjoined  by  statute,  46,  et  seq* 
disobedience  to  an  order  of  council,   105. 
injuries  affecting  the  king,  46,  and  n.  (s) 
neglect  of  children  of  tender  years,  46. 
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selling  unwholesome  food,  109. 
undue  abatement  of  price  of  commodities,  173. 
attempts  to  commit  felonies  or  misdemeanors,  46,  47. 
soliciting  another  to  commit  felony,  47. 
attempt  to  commit  a  misdemeanor,  47. 
whether  statutory  or  at  common  law,  ib. 
attempting  to  bribe  a  cabinet  minister,  or  the  like,  ib. 

a  mayor,  ib. 
a  juryman,  ib. 
a  judge,  ib. 
attempting  to  suborn  perjury,  ib. 
endeavouring  to  provoke  a  challenge,  47,  n.  (x) 
conspiring  to  obtain  money  by  obtaining  an  appointment  for 

another  in  a  public  office,  47,  n.  (d). 
an  act  done,  and  a  criminal  intention  joined  to  that  act,  are  suf- 
ficient, 48. 
possession  of  coining  instruments,  ib. 
having  counterfeit  silver  in  possession,  with  intent  to  utter 
it,  insufficient,  ib. 
secus,  having  procured  such  with  such  intent,  ib. 
there  must  be  some  act  done  to  constitute  a  crime,  ib. 
having  implements  of  housebreaking  with  felonious  intent,  49. 
severing  ore  from  mines  with  intent,  &&,  ib. 
damaging  articles  in  the  course  of  manufacture  with  intent,  &c, 
ib. 
offences  created  by  statute,  when  indictable,  49, 50. 

when  not,  50. 
where  a  statute  makes  that  felony  which  before  was  a  misdemeanor 
only,  the  misdemeanor  is  merged,  ib. 
cases  not  indictable  as,  50,  51. 

trespasses,  53. 
compromise  by  prosecutor  by  leave  of  the  court  after  conviction,  132. 
compounding,  tb. 
no  accessories  in,  34.  82,  n.  (b). 
killing  a  person  who  is  committing,  546. 
arrest  by  officers  in  cases  of,  598,  et  seq. 
MISPRISION, 

use  of  the  word  in  its  larger  sense,  45. 
of  felony,  45.  1 3 1 ,  il  seq. 
definition  of,  131. 
punishment  of,  ib. 

by  concealing  a  felony  known  to  be  intended,  45. 
MISTAKE, 

killing  by,  25. 
MONEY, 

counterfeiting,  &c,  54,  et  seq.  —  See  tit.  Coin. 
what  is  the  King's,  54. 
MONOPOLY, 

an  offence  at  common  law,  173. 
MONSTER, 

exhibiting  for  money,  326. 
MOUNTEBANKS, 

public  nuisances,  322. 
MURDER.     See  tit.  Manslaughter  Maiming. 
definition  of  the  crime,  483. 
malice  prepense,  ib. 

may  be  either  express  or  implied,  483, 484. 
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legal  sense  of  "malitia,n  483,  n.  (t) 
classical  meaning  of  the  word,  ib. 
the  party  killing,  484. 

how  far  he  must  be  a  free  agent,  ib. 
an  infant,  3 — 5. 
the  party  kitted,  485. 

children  in  the  mother's  womb,  ib. 
death  after  birth  of  injury  before  birth,  ib. 
child  must  be  actually  born,  486. 
bastard  children,  485,  et  seq. 
the  means  of  kitting,  487. 
exposing  children,  &c.,  488. 

where  the  probable  consequence  of  an  act  is  death,  ib. 
forcing  a  person  to  do  an  act  likely  to  produce  death,  489. 
such  act  must  be  done  to  avoid  the  prisoner's  violence,  ib. 
by  negligence  and  harsh  usage  towards  an  apprentice,  489. 
master  bound  to  provide  medicine  for  apprentice  but  not  for  a  servant, 

490. 
where  master  has  treated  person  as  a  servant,  491. 
by  neglect  of  a  married  woman  to  provide  food  for  her  bastard,  ib. 
where  a  child  is  not  weaned,  493. 
a  person  standing  in  loco  parentis,  ib. 

a  person  undertaking  to  provide  necessaries  for  a  person  incapable  of 
providing  for  himself  493. 
by  perjury,  494. 
by  savage  animals,  495. 
by  medicines,  ib. 

by  treatment  of  regular  and  irregular  medical  men,  495,  et  seq. 
no  distinction  between  regular  and  irregular  practitioners,  495. 
if  a  practitioner  act  bona  fide,  and  use  his  best  skill,  he  is  not  re- 
sponsible, 496. 
there  must  be  gross  ignorance  or  criminal  inattention,  497,  et  seq. 
every  practitioner  ought  to  have  competent  skill,  and  to  use  doe  care, 

&c.,  503. 
death  by  incautious  use  of  a  dangerous  instrument  by  a  regular 

medical  man,  503. 
where  person  having  competent  knowledge  makes  a  mistake,  504. 
by  infection,  505. 
by  rape,  ib. 
time  of  death,  ib. 
treatment  of  wounds,  ib. 

killing  a  person  labouring  under  a  disease,  505,  506. 
gross  cases  of  murder — poisoning,  507. 
self-murder— -felo  de  se,  ib. 

encouraging  another  to  murder  himself,  and  being  present  abetting, 

508. 
two  encouraging  each  other  to  murder  themselves  together,  ib. 
aiders  and  abetters,  509. 
accessory  to  a  felo  de  se,  ib. 

indictment  against  principal  in  second  degree,  30. 

how  far  an  abettor  must  be  present  at  the  commission,  509. 

persons  present  may  be  guilty  of  different  degrees  of  homicide, 
510. 
accessories,  511. 

before  the  fact,  511. 

where  the  crime  is  the  direct  effect  of  the  command  or  counsel 
of,  ib. 
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cases  where  not,  512. 
accessories  after  the  fact,  512. 

9  Geo.  4,  c.  31,  s.  3,  punishment  of  principals  and  accessories,  ib. 
cases  of  murder,  513,  et  seq. 
cases  of  provocation,  ib. 

words,  gestures,  &c,  514. 

assault,  515. 

personal  restraint  and  coercion,  516. 

provocation  of  a  slighter  kind — mode  of  resentment,  and  nature 

of  instrument  used,  517,  et  seq. 
beating  in  a  cruel  manner,  518. 
aggravation,  palliating  a  moderate  blow,  ib. 
nature  of  instrument  used,  ib. 
killing  trespassers,  519. 

result  of  cases,  520. 
no  defence  where  express  malice,  ib. 
provocation  sought  by  party  killing,  521. 
the  blow  must  result  from  the  provocation  given,  522. 
and  not  from  previous  malice,  522,  523. 
no  defence  if  there  is  cooling  time,  525. 

where  thought  and  contrivance  are  used  in  procuring  a  weapon, 
526. 
cases  of  mutual  combat,  527,  et  seq. 
deliberate  duel,  527. 
seconds  and  others  present,  528,  529. 
combat  upon  sudden  quarrel,  529. 
undue  advantage,  ib. 
violent  conduct  of  party  killing,  ib. 
use  of  a  deadly  weapon  with  previous  intention,  531. 
pretended  or  counterfeit  reconciliation,  532. 
cases  of  resistance  to  officers,  and  private  persons  authorized,  532, 
et  seq. 

resisting  and  killing  officers,  532,  et  seq. 

private  persons  acting  in  their  aid,  534. 
private  persons,  ib. 
general  rule,  535. 

questions  as  to  authority,  legal  proceedings,  &c.,  535. 
as  to  persons  taking  part  in  the  resistance,  536,  et  seq. 
in  the  prosecution  of  criminal,   unlawful,   or   wanton    acts,   538, 
et  seq. 

particular  malice  to  one  falling  upon  another,  539. 

murder  in  attempting  to  procure  abortion,  540. 

general  malice,  or  depraved  inclination  to  mischief  ib. 

unlawful  act  done  with  felonious  intent,  ib. 

act  intending  bodily  harm,  ib. 

where  several  join  to  do  an  unlawful  act,  29.  541. 

must  be  done  in  prosecution  of  purpose  for  which  party  as- 
sembled, 541,  etseq. 
cases  of  lawful  acts  criminally  or  improperly  performed,  or  done 
without  authority,  544,  et  seq. 

officers  of  justice  acting  improperly,  544,  545. 
killing  a  person  committing  a  misdemeanor,  546. 
duress  of  imprisonment  by  gaolers,  546. 
officers  executing  criminals  improperly,  547. 
correction  inforo  domestico,  ib. 
persons  following  their  common  occupations,  548. 
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indictment,  549,  et  seq. 
in  what  place,  549. 
7  Geo.  4,  c.  64,  s.  12,  where  blow  in  one  county  and  death  in  another,  549. 

trial  may  be  where  the  death  took  place,  ib, 
the  7  Geo.  4,  c.  64,  8. 12,  only  applies  to  counties,  and  not  to  limited  juris- 
dictions, 550. 
trial  where  murder  committed  in  Wales,  550. 

on  the  sea,  or  in  any  haven,  &c.,  or  in  foreign  parts,  ib. 
in  Newfoundland,  551. 
9  Geo.  4,  c.  31,  s.  7,  British  subjects  may  be  tried  in  England  for 

murder  or  manslaughter  committed  abroad,  552. 
Central  Criminal  Court  has  jurisdiction  to  try  any  offence  committed 

within  the  jurisdiction  of  the  Admiralty,  ib. 
cases  of  murder  by  British  subjects  abroad,  552,  553. 
the  indictment  must  state  that  the  prisoner  and  the  deceased  were 

British  subjects,  553. 
who  are  British  subjects  within  this  statute,  553,  554. 
where  wound,  &c,  is  at  sea,  or  abroad,  and  the  death  on  shore ;  or 

the  wound,  &c,  on  shore,  and  the  death  at  sea,  or  abroad,  554. 
where  the  death,  or  cause  of  death  only  happens  in  England,  9  Geo.  4, 

c.  31,  s.  8,  ib. 
9  Geo.  4,  c.  31,  s.  32,  offences  committed  at  sea,  where  triable,  555. 
form  of  indictment,  555,  et  seq. 

description  of  party  killed,  556,  556. 

statement  of  manner  and  means  of  death,  557. 

sufficient  if  the  manner  of  death  agree  in  substance  with  that  charged, 

557. 
if  one  kind  of  killing  is  charged  and  another  proved,  it  is  insufficient, 

ib. 
statement  of  striking,  558. 

mode  of  stating  wounds  and  bruises,  558,  559,  560. 
not  necessary  to  prove  the  wounds  as  laid,  560. 
mode  of  stating  the  death,  560. 
it  is  sufficient  to  state  the  act  done,  561. 
not  necessary  to  state  the  natural  causes  which  contributed  to  the  death, 

where  the  death  arose  from  neglect  to  provide  food,  the  indictment 
ought  to  state  that  it  wasthe  prisoner's  duty  to  provide  it,  562. 

averment  of  malice,  &c.,  time,  place,  &c.,  and  conclusion,  563. 
finding  the  bill  by  grand  jury,  564. 
arraignment,  565. 

pleas  of  autrefois  acquit  and  autrefois  attaint,  565. 
evidence,  566,  et  seq. 
where  death  is  stated  to  have  been  caused  by  two  co-operating  causes,  both 

must  be  proved,  566. 
a  charge  of  forcing  to  swallow  poison  supported  by  proof  of  forcing  to  take 

into  the  mouth,  567. 
proof  of  charge  of  poisoning,  569. 

that  the  body  has  been  found,  567. 

proof  of  the  averments  in  the  indictment,  568. 

dying  declarations,  570. 
verdict,  570. 

of  manslaughter,  where  the  offence  was  committed  on  the  high  seas, 
&c,  ib. 

the  jury  should  attend  to  the  directions  of  the  Court,  ib. 

of  concealment  of  birth  of  bastard  children,  571,  et  seq. 


INDEX.  953 

MURDER— continued. 

9  Geo.  4,  c.  31,  s.  14—571. 
judgment  and  execution,  575. 

6  &  7  Wm.  4,  c.  30,  sentence  may  be  pronounced  in  the  same  way 

as  in  other  capital  cases,  577. 
bodies  to  be  buried  in  the  gaol,  576. 

sentence  after  removal  of  indictment  by  certiorari,  577. 
attempts  to  murder,  719,  et  seq. — See  tit.  Maiming. 
on  the  high  seas,  102. — See  tit.  Pibacy. 

shooting  from  the  land  and  killing  on  the  sea,  102. 
rescuing  murderers,  436. 

•  their  bodies  after  execution,  ib. 
MUTE, 

prisoner  who  stands,  how  to  be  dealt  with,  6,  n.  (/). 
MUTINY, 

act,  3  Vict.  c.  6,  s.  25—90,  91. 
seducing  soldiers  and  sailors  to,  92,  et  seq. 


N. 

NE  EXE  A  T  REGNO, 

disobedience  to  the  writ  of,  91. 
NEGLIGENCE, 

by  public  officers,  138. 

neglecting,  &c.,  to  deliver  election  writs,  161. 
NEWS, 

publishing  false  news  or  tales,  234,  and  n.  (/). 
NEWSPAPERS, 

evidence  of  publication  of,  250,  et  seq. — See  tit.  Libel. 
NEW  TRIAL, 

qu.  as  to  new  trial  after  acquittal  on  nuisances  to  highways,  37  L 
NIGHT-WALKERS, 

apprehension  of,  601. 

indictable,  601,  and  n.  (z). 
NOISES  IN  THE  NIGHT, 

the  making,  when  indictable,  327. 
NON  COMPOS  MENTIS.— See  tit  Capability. 

idiots,  6,  7. 

lunatics,  7. 

persons  drunk,  7,  8. 

cases  concerning,  8 — 13. 

rule  derived  therefrom,  13. 

proceedings  with  respect  to  trial,  &c.,  of,  14. 

disposal  of  persons  acquitted  on  grounds  of  insanity,  14,  15,  16. 

found  insane  on  arraignment,  15. 
discharged  for  want  of  prosecution,  ib. 
becoming  insane  after  conviction,  &&,  17. 
NONFEASANCE  AND  PARTICULAR  WRONG, 

not  in  general  indictable,  52. 
NUISANCE. — See  tit.  Highways,  Rivers,  Beidges. 

signification  of,  317. 

public  and  private,  ib. 

private  only  remediable  by  civil  proceeding,  ib. ;  but  see  317,  n.  (b). 
public,  when  subject  of  action,  ib.y  and  n.  (b). 

public  nuisances  in  general,  318. 

VOL.   I.  QQQ 
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offensive  trades  and  manufactures,  318,  et  seq. 

what  the  existence  of  the  nuisance  depends  on,  318. 
how  far  a  noxious  trade  may  be  sanctioned,  319. 
gunpowder  and  combustibles,  321. 
keeping  grounds  for  pigeon  shooting,  ib. 
disorderly  inns  and  other  houses,  322. 
bawdy  houses,  ib. 
common  gaming  houses,  &c.,  323. 

cockpit,  324. 
playhouses,  &c,  ib. 

unlicensed  places  of  public  entertainment,  ib. 
proceedings  in  prosecutions  against  persons  keeping,  (25  Geo.  2), 
325. 

persons  acting  as  keepers,  ib. 
witness,  ib. 
certiorari,  326. 
indictment  and  evidence  as  to,  ib. 
open  lewdness  and  indecent  exposure,  ib. 
bathing,  ib. 

exhibiting  monsters,  &c,  ib. 
eaves-droppers,  327. 
common  scold,  ib. 
noises  in  the  night,  ib. 
spreading  infection,  ib. 
mastiff  unmuzzled,  ib. 
by  statute,  ib. 

fire-works,  ib. 
lotteries,  &c.,  328. 
of  the  removal  of  nuisances,  ib. 
prohibition  of,  by  writ  from  K.  B.,  ib. 
indictment  for,  329. 

where  a  landlord  is  liable  for  a  nuisance  from  premises  held  by 
tenants,  ib. 
defendant  cannot  excuse  himself  by  shewing  that  it  has  existed 
for  a  length  of  time,  330. 
no  length  of  time  will  legalize,  ib. 
particulars  of  the  nuisance,  ib. 
judgment,  331. 
costs,  ib. 

steam-engines,  ib. 
to  public  highways,  332,  et  seq. — See  tit.  Highways. 
to  public  rivers,  378,  et  seq. — See  tit.  Rivers. 
to  public  bridges,  385,  et  seq. — See  tit.  Bridges. 


O 

OATHS, 

administering  or  taking  unlawful  oaths,  124,  et  seq. 
37  Geo.  3,  c  123—124. 

not  confined  to  oaths  administered  for  seditious  or  mutinous 

purposes,  124 — 125. 
rendered  more  effectual  by  the  52  Geo.  3,  c.  104. — 125. 
persons  taking  oaths  by  compulsion  must  disclose  them  within 

a  limited  time,  126. 
what  shall  be  deemed  an  oath,  ib. 
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if  the  oath  administered  was  intended  to  make  the  party  believe 

himself  under  an  engagement  it  is  sufficient,  126. 
the  book  used  need  not  be  the  Testament,  ib. 
aiders  and  assisters  deemed  principals,  ib. 
indictment,  127. 
evidence,  128. 
place  of  trial,  ib. 

when  persons  offending  may  be  tried  for  high  treason,  ib. 
57  Geo.  3,  c.  19— ib. 

societies  taking  unlawful  oaths,  &c.,  ib.,  129. 
50  Geo.  3,  c.  102—129. 

administering,  or  taking  unlawful  oaths  in  Ireland,  ib. 
aiders  deemed  principals,  130. 
indictment,  ib. 
4  Geo.  4,  c.  87 — ib. 

societies  administering  unlawful  oaths  to  be  deemed  unlawful 
confederacies,  ib. 
OBSTRUCTING  PROCESS,  408,  et  seq.— See  tit  Process. 
OFFENCES, 

when  indictable,  44,  et  seq. — And  see  tit.  Indictable  Offences,  and 

MlSDEAMEANOBS. 

OFFENSIVE  WEAPON, 

what  shall  be  deemed,  118,  119.  474. 
OFFICER, 

offences  by  persons  in  office,  135,  etseq. 

misconduct  by  public  officers  indictable,  45,  135. 
punishable  by  forfeiture  of  office,  135. 
when  an  office  is  vested  in  a  body,  ib. 
oppression  by  public  officers,  ib.,  et  seq. 
judges,  &c.,  135. 
justices  of  the  peace,  ib.,  136. 

granting  or  refusing  ale-licenses,  136. 
gaolers,  ib. 

overseers  of  the  poor,  137. 
not  accounting  to  auditor  of  a  union,  ib* 
negligence  by  pubuc  officers,  138,  et  seq. 
when  it  amounts  to  a  forfeiture,  138. 
coroner  or  sheriff,  ib. 
all  subordinate  officers,  ib. 
constable,  ib. 

overseer  of  the  poor,  ib.  '         ^ 

churchwardens,  139. 
indictment,  ib. 
chief  officers  of  corporation  absenting  themselves  from  elections, 

&c.,  140. 
justices  at  petty  sessions  may  fine  constables,  &c.,  ib. 
frauds  by  public  officers,  141. 

fraudulent  passing  of  public  accounts,  ib. 
overseer  of  the  poor  not  accounting  for  sums  received,  ib. 
officers  of  the  Millbank  penitentiary,  ib. 
extortion  by  public  officers,  142,  143. 
signification  of,  142. 
stat.  Westm.  1,  ib. 

sheriffs  and  other  ministers  of  the  king,  ib. 
justices  of  the  peace,  ib. 

Q   Q   Q    2 
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clerk  of  the  market,  142. 

the  stated  fees  of  courts  may  be  insisted  on,  142. 

cases  of  extortion,  143. 

East  Indies,  ib. 

indictment,  144. 

may  be  joint,  ib. 
trial,  ib. 

not  material  to  prove  sum  laid,  ib. 
punishment,  ib. 
where  a  duty  is  thrown  on  a  body  of  persons,  each  is  liable  for  a 

breach  of  duty,  142. 
unnecessary  to  state  in  indictments  notice  of  acts  causing  breach  of 
duty,  ib. 
killing  those  who  assault  or  resist  him,  or  fly,  665. — See  tit.  Homicide. 
resisting  and  killing,  when  murder,  532. — See  tit.  Murder. 

when  manslaughter,  592. — See  tit.  Manslaughter, 
improper  acts  of,  when  murder,  544. — See  tit.  Murder. 

when  manslaughter,  641. — See  tit.  Manslaughter. 
authority  of,  to  arrest,  &c.,  in  cases  of  felony,  593. — See  tit.  Abbest. 

attempts  to  commit  felony,  594. 
misdemeanors,  598. 
distinction  between  officers  and  private  per- 
sons, 594. 
in  cases  of  civil  suits,  612. 
taking  opposite  sides  in  an  affray,  604. 
OFFICES, 

refusal  to  execute  offices,  145. 

by  a  constable  or  overseer  of  the  poor,  ib. 
indictment,  ib. 
buying  and  selling,  147,  et  seq. 
offence  at  common  law,  147. 
by  statutes,  148,  et  seq. 
attempt  to  bribe  a  minister  to  give  an  office,  147, 148. 
14  Rich.  2—148. 
chancellor,  &c,  sworn,  ib. 
4  Hen.  4,  c.  5,  as  to  sheriffs,  ib. 
5&6  Edw.  6,— ib. 

cases  on  this  statute,  149. 

an  offender  under  it  can  never  hold  office  again,  ib. 

what  deputation  is  within  it,  149,  150. 

extended  by  49  Geo.  3,  to  Ireland,  Scotland,  the  colonies,  and 

the  East  India  Company,  150. 
keeping  any  place  of  business  for  trafficking  in  offices,  &c,  or 

advertising,  152. 
trial  of  offences  committed  abroad,  &c.,  153. 
giving  any  office  for  election  purposes,  153. 
OPPRESSION, 

by  public  officers,  135,  136. 
ORDERS, 

disobedience  to, 

of  sessions,  412. 
of  council,  105.412. 
of  justices,  412. 

by  constables,  415. 
service  of  order,  413. 
indictment,  &&,  ib. 
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legality  of  the  order  cannot  be  inquired  into  on  the  trial,  414. 
but  want  of  jurisdiction,  or  defects  on  the  face  of  the  order  may,  ib. 
arrest  of  judgment, — what  objections  allowed,  ib. 
of  council, 

publication  o£  in  Gazette,  sufficient  notice,  106. 
OVERSEERS  OF  THE  POOR, 

how  punishable  for  misfeasance  in  office,  137. 

instances  of  misfeasance,  &c,  ib. 
indictable  for  neglect,  when,  138. 

in  not  relieving  paupers,  ib.,  139. 
fineable  at  petty  sessions,  140. 
indictable  for  keeping  fraudulent  accounts,  141. 
indictment  for  refusing  office,  145. 

for  not  accounting  to  auditors  of  a  union,  137. 
for  refusing  to  account,  138. 

for  refusing  to  make  a  rate  to  reimburse  constable,  ib. 
for  refusing  to  receive  a  pauper,  ib. 

neglecting  to  supply  medical  assistance,  139. 
refusing  to  call  vestry  meetings  under  1  &  2  Wm,  4,  c.60 — 
139. 


P. 

PALACE, 

striking,  or  drawing  weapon  in  the  Ring's  palace,  762. 
PARENT  AND  CHILD, 

command  of  parent  no  excuse  for  commission  of  crime  by  child,  18. 

neglect  of  child  by  parent,  indictment  for,  46. 

correction  of  child  by  parent  inforo  domestico,  547,  645. 

when  death  by,  is  murder,  and  when  manslaughter,  ib.,  ib. 

father  taking  up  quarrel  of  son,  death  by,  518.  582. 
PARISH, 

burthening  a  parish  with  paupers,  fraudulently,  52. 
PARLIAMENT, 

petitions  to,  not  libellous,  224. 

speeches  in,  and  other  proceedings  in,  when  libellous,  225,  227.  228,  229. 

papers  printed  by  order  of  parliament,  3  &  4  Vict.  c.  9 — 228,  et  seq. , 

staying  criminal  or  civil  proceedings  under,  228,  et  seq. 

act  is  imperative,  229,  note  (cc). 

libels  against,  236. 
PAUPERS, 

bringing  them  fraudulently  into  a  parish,  52. 
PEACE  OFFICER.— See  tit.  Constable. 
PENAL  STATUTES.— See  tit  Statute. 

compounding  informations  upon,  132,  et  seq. 
PENITENTIARY.— See  tit.  Mho-hawk. 
PERJURY, 

by  an  infant,  2. 

attempt  to  suborn,  a  misdemeanor,  47. 

murder  by,  494. 
PERSON, 

robbery  from,  867. — See  tit  Robbery. 

stealing  from  under  circumstances  not  amounting  to  robbery,  868* 
PETIT  TREASON, 

to  be  deemed  to  be,  and  treated  as  murder,  513. 


958  INDEX. 

PHYSICIAN, 

murder  by,  495,  et  seq. 
PICK-LOCK  KEYS, 

having  them  in  possession  with  felonious  intent,  49. 
PICK-POCKET, 

ducking,  death  by,  only  manslaughter,  582. 
PILLORY, 

punishment  of  abolished,  133,  note(o). 
PIRACY, 

at  common  law,  94. 

not  punishable  till  the  28  Hen.  8 — ib. 
no  felony  under  that  statute,  ib. 
as  to  corruption  of  blood,  ib. 
by  the  11  &  12  Wm.  3— ib. 

acts  done  under  the  commission  of  a  foreign  state,  ib. 
18  Geo.  2,  c.  30— ib. 

piracy  under  an  enemy's  commission,  ib. 

persons  convicted  under,  when  not  triable  for  high  treason,  95, 

n-(«) 
commanders,  seamen,  &c.,  running  away  with  ships,  or  yielding  voluntarily, 

&c,  or  confederating,  ib. 
attempting  to  corrupt  the  crew,  &c,  or  putting  force  upon  the  com- 
mander, ib. 
forcibly  entering  merchants'  ships,  and  destroying  goods,  ib. 
trading  with  pirates,  furnishing  them  with  ammunition,  &c,  ib. 
dealing  in  slaves  on  the  high  seas,  &c,  96. 
1  Vict,  c.  88. 

s.  2,  piracy  where  murder  attempted,  96. 
s.  3,  in  other  cases,  ib. 
s.  4,  of  accessories,  ib. 
of  piracy  at  common  law,  97,  note  (k) 
cases  of  piracy,  97,  et  seq. 

case  on  11  &  12  Wm.  3,  making  a  revolt  in  a  ship,  ib. 
adhering  to  the  king's  enemies,  98. 
receiving  stolen  anchors,  99. 
of  accessories,  ib. 

declared  principals  by  the  8  Geo.  1 — ib. 
receiving  and  abetting  a  pirate  within  a  county,  100. 
place  where  the  offence  may  be  committed,  ib. 

offences  to  be  tried  in  the  places  limited  by  commission,  ib. 
concurrent  jurisdiction  of  the  common  law  and  admiralty  in  Milford 

Haven,  ib. 
high  and  low  watermark,  101. 
general  rules,  ib. 

shooting  from  the  land  and  killing  on  the  sea,  102. 
striking  upon  the  high  seas,  and  death  upon  shore  after  reflux,  ib. 
39  Geo.  3,  c.  37— ib. 

of  felonies  created  by  statute  subsequent  to  27  Hen.  8 — ib. 
in  what  court  to  be  tried,  ib. 

times  for  holding  the  court,  103. 

offences  committed  on  the  seas,  &c,  triable  in  any  of  his  Majesty's 
islands  by  commission,  &c.,  ib. 
7  &  8  Geo.  4,  c.  28,  and  9  Geo.  4,  c.  31,  offences  committed  within 'the 
jurisdiction  of  the  admiralty  liable  to  the  same  punishments,  &c,  as  if 
committed  upon  the  land,  104. 
4  &  5  Wm.  4,  c.  36,  central  criminal  court  may  try  offences  committed 
within  the  jurisdiction  of  the  admiralty,  104. 
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PLAGUE, 

persons  affected  with,  going  aboard  and  affecting  others,  107. 
quare,  whether  in  any  case  murder,  107,  108. 
PLANTS, 

stealing  or  destroying,  &c.,  apprehending  whilst,  737. 
PLAY, 

obscene,  performance  of,  indictable,  233,  note  (x). 
players  indictable  as  an  unlawful  assembly  and  riot,  267,  note  (  g). 
playhouses,  when  a  nuisance,  324. 
regulations,  &c.,  concerning,  324. 
PLEA, 

of  autrefois  acquit,  829,  et  seq. — See  tit.  Autrefois  Acquit, 
POISON, 

laid  by  several,  and  taken  in  the  absence  of  all,  all  are  principals  in  the 

murder,  28. 
murder  by,  507. 

evidence  in  cases  of  poisoning,  569. 

administering  under  the  1  Vict.  c.  85,  to  procure  miscarriage  of  a  woman, 
671. 
with  intent  to  murder,  721,  733. 
in  Scotland  under  the  10  Geo.  4,  c.  38—748. 
POLICEMEN, 

murder  of,  533. 
POLYGAMY.— See  Bigamst. 
POSSE  C0M1 TA  TVS, 
neglecting  to  join,  91. 
raising,  when  not  a  riot,  266. 
POUNDBREACH, 

whether  indictable,  411. 
PREGNANT  WOMEN, 

he  who  counsels  to  murder  the  child  is  accessory  to  the  murder,  35. 
murder  in  attempting  to  procure  abortion,  540. 
administering  poison,  &&,  to  procure  miscarriage,  671. 
PRESS, 

power  to  impress  seamen,  613. 

killing  on  flight  of  party  impressed,  643. 
PRINCIPAL, 

in  the  first  degree,  26. 
in  the  second  degree,  ib. 

termed  aider  and  abettor,  ib. 

sometimes  accomplice,  ib. 
formerly  considered  accessory  at  the  fact,  ib. 

and  not  triable  till  principal  convicted,  ib. 
must  be  charged  with  being  present  aiding  and  abetting,  31. 
how  far  he  must  be  present  at  the  commission,  26, 27. 

what  shall  constitute  such  presence,  26,  et  seq. 
there  must  be  some  participation,  27. 
all  present  principals  though  one  only  acts,  27. 
must  be  near  enough  to  assist,  27,  28. 
throwing  goods  out  of  window  to  an  accomplice,  28. 
how  he  differs  from  an  accessory  before  the  fact,  31. 
by  means  of  an  innocent  agent,  28. 

contra,  a  guilty  one,  ib. 
in  a  crime  done  in  prosecution  of  some  unlawful  purpose  by  several,  29. 

where  there  is  a  general  resolution  against  all  opposers,  ib. 
indictment  against,  30. 
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trial  and  punishment  of, 
in  burglary,  841. 
in  sacrilege,  846. 
in  housebreaking,  848. 
in  stealing  in  a  dwelling-house,  859. 
in  breaking,  &c,  and  stealing  in  buildings  within  the  ci 

860. 

in  breaking,  &c.,  shops,  &c.,  and  stealing  therein,  866. 
in  robbery,  868. 
the  same  person  may  be  a  principal  and  an  accessory  in  the  same  felony,  31 

he  may  not  be  charged  as  both  in  one  indictment,  ib.,  note  (/!) 
a  man  may  be  indicted  as,  after  an  acquittal  as  accessory,  ib.,  note  (g>) 
all  are  principals  in  a  riot,  269. 
PRISON-BREAKING.— See  also  Rescue  akd  Escape. 
definition  of,  427. 
felony  at  common  law,  ib. 
by  the  1  Ed.  2,  st.  2— ib. 

what  is  a  prison  within  the  act,  ib. 
of  the  regularity  of  the  imprisonment,  ib. 

of  the  nature  of  the  crime  for  which  the  party  was  imprisoned,  428. 
of  the  nature  of  the  breaking,  429. 
proceedings  for,  430. 

indictment,  evidence,  and  punishment,  ib. 
where  the  party  breaking  prison  is  a  convicted  felon,  431. 
by  convicts  in  the  Millbank  penitentiary,  431.  448,  449. 
PRIVATE  PERSONS, 

suppression  of  affrays  by,  293,  294. 

as  to  their  right  to  enter  with  force  when  they  have  legal  title,  304,  305. 
bringing  felons  to  justice,  killing,  534. 
authority  of  to  arrest,  &c,  in  cases  of  felony,  534.  593. 
in  cases  of  attempts  to  commit  felony,  594. 
PRIZE-FIGHTING, 

death  by,  638. 
PROCESS.— See  tit.  Arrest. 

obstructing  process,  408,  et  seq. 

opposing  arrest  upon  criminal  process,  ib. 
giving  assistance  to  persons  pursued  on  suspicion  of  felony,  ib. 
in  places  of  supposed  privilege,  409. 
as  to  the  lawfulness  of  the  arrest,  ib. 
by  rescue  of  the  party  arrested,  410. 
by  rescuing  goods  distrained,  poundbreach,  he,  411. 
PROSECUTION, 

commencement  of,  what,  and  how  proved,  471. 
PROVISIONS, 

unwholesome,  selling,  109. 
enhancing  the  price  of,  168,  et  seq. 
undue  abatement  of  their  value,  173. 
PUBLIC  HEALTH, 

offences  affecting,  107,  et  seq. 
PUBLIC  OFFICERS.— See  tit.  Officers. 
PUBLIC  WORSHIP, 

disturbance  of,  299,  et  seq. — See  tit.  Disturbance. 
PUNISHMENT.— See  the  Titles  of  the  respective  Offences. 

of  felonies,  not  punishable  by  any  statute  except  7  &  8  Geo.  4,  c  28 — 38, 
and  65,  note  (t). 
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Q. 

QUAKERS, 

marriages,  216. 
QUARANTINE, 

neglecting,  105,  et  seg. 
26  Geo.  2,  c  6. 

disobedience  to  order  of  council  under,  indictable,  105.  • 
6  Geo.  4,  c.  78— ib. 

penalty  on  masters  and  others  quitting  vessels  or  permitting 

others,  &c,  or  not  conveying  them  to  the  appointed  places,  ib. 

persons  coming  in  such  vessels,  or  going  abroad  and  quitting 

them  before  discharged,  &c.,  105,  106. 
penalty  on  officers  and  others  embezzling  the  goods  performing 
quarantine,  or  neglecting  or  deserting  their  duty,  on  giving 
false  certificates,  &c,  106. 
publication  of  orders  in  council  in  London  Gazette  sufficient 

notice,  ib. 
evidence  of  the  place  from  which  vessel  came,  &c,  107. 

of  having  been  directed  to  perform  quarantine,  ib. 
of  liability  to  quarantine,  ib. 


R. 

RAPE,  • 

definition  of  the  offence,  673. 
punishment  of  by  the  4  &  5  Vict  c.  569  ib. 
0  aiders  and  accessories,  676.  691. 
persons  capable  of  committing,  676. 
persons  on  whom  it  may  be  committed,  677. 
rape  by  passing  for  a  woman's  husband,  ib. 
carnal  knowledge  necessary  to  constitute,  678,  et  seq. 
penetration,  678. 
rupture  of  the  hymen,  679. 
emissio  seminis,  679,  et  seq. 

proof  of  carnal  knowledge  under  9  Geo.  4,  c.  31—682. 
cases  on  that  statute,  ib.,  et  seq. 
indictment,  686,  et  seq. 
party  ravished  a  competent  witness,  688. 

her  credibility,  how  to  be  left  to  the  jury,  ib. 

her  complaints,  when  admissible,  689. 

not  the  particulars  of  them,  ib. 

when  she  is  dead  or  absent,  689,  690. 

her  character,  690. 
great  caution  to  be  used  on  the  trial,  691. 
punishment  of  accessories,  ib. 
assault  with  intent  to  ravish,  692. 
carnal  knowledge  of  female  children,  693. 
by  an  infant,  3. 

indictment  for  attempt  to  commit,  need  not  negative  the  commission,  47* 
murder  by,  505. 
REBELS, 

excuse  for  joining,  what  may  be,  17. 
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REGRATING, 

nature  of  the  offence,  168. 
statutes  on  the  subject  repealed,  ib. 

offence  still  punishable  at  common  law,  ib. 
enhancing  the  price  of  hops,  170. 
indictment  and  punishment,  173. 
RELIGIOUS  ASSEMBLIES, 

contemptuously,  &c.  disquieting  or  disturbing,  300,  et  seq. 
RESCUE. — See  tit.  Prison-breaking  and  Escape. 

obstructing  process  by  rescue  of  party  arrested,  410. 
rescuing  goods  distrained,  411. 

freeing  another  from  arrest  or  imprisonment,  433,  et  seq. 

sort  of  prison,  433. 

of  imprisonment  and  breaking,  ib. 
a  rescuer  may  be  guilty  of  high  treason,  ib. 
rescuing  from  Court,  762. 

breaking  a  prison  is  not  a  felony,  unless  the  prisoner  escape,  434. 
proceedings  against  rescuers,  ib. 
indictment,  ib. 
punishment,  ib. 
aiding  a  prisoner  to  escape,  435. 

statutes  respecting  the  rescuing  of  prisoners  or  aiding  them  to  escape, 
436,  et  seq. 
25  Geo.  2,  rescuing  person  in  custody  for  murder,  436. 

rescuing  the  body  of  a  murderer,  after  execution,  ib. 
4  &  5  Vict  escape  of  persons  sentenced  by  a  court  martial,  ib, 
52  Geo.  3,  aiding  the  escape  of  prisoners  of  war,  437. 
16  Geo.  2,  aiding  a  prisoner  convicted  or  committed  for  treason  or 
felony  to  escape,  437,  438. 

confined  for  debt,  438. 
conveying  any  disguise  or  instruments  into  prison  to  aid  escapes, 

ib. 
assisting  persons  charged  with  treason  or  felony  in  attempt  to 

escape  from  constable,  &c.  &c,  439. 
limitation  of  prosecutions,  ib. 
persons  ordered  for  transportation  under  this  act,  and  returning, 

&c,  ib. 
cases  on  the  construction  of  the  act,  ib. 

a  commitment  on  suspicion  not  within  it,  ib. 

the  statute  does  not  extend  to  cases  where  an  actual  escape 

is  made,  440. 
where  the  prisoner   has    been    pardoned  on    condition, 

&c.,  ib. 
where  the  party  does  not  know  the  prisoner's  offence,  ib. 
indictment  on  the  statute,  ib. 
evidence  of  prisoner's  conviction,  441. 

4  Geo.  4,  c.  64,  conveying  any  disguise,  arms,  &c.,  a  sufficient  intent 

to  aid,  &c.  an  escape,  440. 
assisting  any  prisoner  to  escape,  felony,  ib. 
trial  and  evidence,  ib. 

5  Geo.  4,  c.  84,  rescuing  or  aiding  escape  of  persons  ordered  to  be 
transported  from  custody  of  overseer,  &c,  441. 

of  persons  under  sentence  of  transportation,  442,  et  seq.  446. — See  tit. 

Transportation. 
of  persons  from  the  Millbank  penitentiary,  448. 
RESURRECTION-MEN,  464.— See  tit.  Dead  Bodies. 
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REVENUE  LAWS, 

offences  against,  111,** seq. 
smuggling,  111. 

definition  of,  ib. 
3  &  4  Wm.  4,  c  50— ib. 

repeal  of  previous  laws,  ib. 
3  &  4  Wm,  4,  c.  53,  s.  8,  vessels  not  bringing  to  may  be  fired  at,  ib. 

s.  32,  vessels,  &c.  may  be  seized,  112. 
8.  34,  officers  may  go  on  board  and  search  vessels, 
ib. 

the  person,  when,  ib. 
s.  38,  officers  may  enter  houses,  when,  113. 
s.  40,  officers  may  detain  carts,  &c.  ib. 
8. 52,  persons  escaping  may  afterwards  be  de- 
tained, ib. 
8.  53,  penalty  for  making  signals  to  smugglers, 

113,114." 
s.  54,  proof  of  not  being  a  signal  to  lie  on  de- 
fendant, 114. 
s.  55,  any  one  may  prevent,  &c  signals,  115. 
s.  56,  penalty  on  persons  resisting  officers,  or 

rescuing,  &c.  goods,  115. 
8.  58,  three  or  more  persons  armed  with  fire-arms 
and  other  offensive  weapons  and  assembled  for 
purpose  of  assisting  the  landing,  &&,  guilty  of 
felony,  ib. 

what  shall  be  deemed  an  offensive  weapon, 

\\%,etseq. 
what  shall  be  deemed  an  assembly,  120. 
8. 59,  persons  shooting  at  any  boat,  &c.  or  wound- 
ing officers,  &c.,  guilty  of  felony,  J 15. 

after  a  fire  from  officers  without  hoisting 
signal,  not  malicious  so  as  to  be  within 
the  act,  118. 
8.  60,  any  person  in  company  with  four  others,  &c. 
found  with  goods  liable  to  forfeiture,  and  carry- 
ing offensive  weapons,  &c,  or  disguised,  guilty 
of  felony,  116. 
s.  61,  persons  assaulting  officers  transportable,  ib. 
8.  77,  offences  on  the  seas  to  be  deemed  to  have 
been  committed  at  the  place  where  the  offender 
is  taken,  ib. 
8.  112,  indictments  to  be  preferred  by  order  of 

the  commissioners,  117. 
8. 114,  onus  probandi  as  to  payment  of  duty  on 

persons  claiming  goods  sold,  ib. 
s.  116,  averment  of  certain  matters  sufficient  till 

contrary  proved,  ib. 
8.  117,  persons  employed  to  prevent  smuggling 

to  be  deemed  duly  employed,  ib. 
s.  118,  vivdvoce  evidence  of  being  officer,  ib. 
s.  120,  time  for  commencing  prosecutions,  ib. 
s.  122,  indictments  may  be  tried  in  any  county, 
118. 
what  a  malicious  shooting  at  a  vessel,  ib. 
what  are  offensive  weapons,  118, 119. 
what  an  assembling,  120. 
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REVENUE  LAWS— continued. 

indictment  need  not  state  the  signal  to  have  been  made  between  2 1st 

September  and  1st  April,  114. 
as  to  stating  the  officers'  duty,  1 12. 
killing  by  firing  at  smugglers  to  make  them  bring  to,  644. 
assaulting  officers,  &c.  indictable  at  common  law,  111. 

count  for  common  assault  not  triable  in  a  foreign  county,  120. 
officers  of  customs,  &c.  taking  bribes,  155. 

or  making  collusive  seizures,  ib. 
REWARD, 

taking  for  helping  to  the  discovery  of  stolen  goods,  132. 
RING  DROPPING, 

felony  to  aid  a  person  to  obtain  money  by,  28. 
RINGING  THE  CHANGES, 

an  uttering  of  counterfeit  coin,  within  the  15  Geo.  2 — 78. 
RIOT. — See  tit.  Unlawful  Assembly. 
definition  of,  266. 
women  are  punishable  for,  272. 

but  not  infants  under  the  age  of  discretion,  ib. 
when  the  law  authorizes  force,  an  assembling  will  not  be  riotous,  266. 
how  far  the  object  must  be  of  a  private  nature,  267. 
as  to  the  degree  of  violence  or  terror,  ib. 
the  legality  of  the  act  intended  is  not  material,  if  there  be  violence  and 

tumult,  268. 
how  far  the  violence  and  tumult  must  be  premeditated,  ib. 
though  the  parties  assemble  for  an  innocent  purpose,  they  may  afterwards 

be  guilty  of  a  riot,  268, 269. 
any  one  taking  part  in  a  riot  is  a  rioter ;  all  are  principals,  269. 

7  &  8  Geo.  4,  c.  30,  s.  8. 
rioters  pulling  down,  &c  churches,  houses,  mills,  &c.,  269. 
pulling  down  buildings  used  for  trades  and  manufactures,  ib. 
engines,  &c.  for  working  mines,  270. 

where  rioters  desist  from  demolishing  of  their  own  accord,  ib. 
where  they  are  interrupted  by  constables,  &c.,  ib. 
the  beginning  to  pull  down  must  be  with  intent  to  demolish  the  whole 

house,  271. 
some  part  of  the  freehold  must  be  destroyed,  ib. 
destroying  by  fire,  ib. 

difference  between  a  riot  and  unlawful  assembly,  273. 
33  Geo.  3,  c.  67—271. 
seamen  preventing  the  loading  of  vessels,  ib. 
suppression  of  riots,  285. 

by  common  law,  285,  286. 
by  statutes,  287. 
indictment  for,  and  trial,  287. 
punishment  for,  289. 
killing  by  officers  in,  667. 
RIVERS, 

considered  as  highways,  378. 

nuisances  and  obstructions  to,  within  the  same  principle  as  those  to  high- 

ways,  ib. 
still  highways,  though  the  course  changed,  ib. 

effect  of  an  act  to  change  the  course,  on  a  towing  path,  346. 
public  not  entitled  to  a  towing  path  at  common  law,  378. 
soil  of,  whose  it  is,  ib. 

how  the  public  right  to  use  a  river  may  be  destroyed,  ib. 
flowing  of  the  tide  prim&  facie  evidence  that  the  river  is  public,  ib. 
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obstructions  on  public  riven,  379. 

cases  which  have  and  have  not  been  held  so,  379,  et  seq. 
where  owners.of  adjacent  lands  may  raise  the  banks  of  a  river,  280. 
no  defence  that  a  nuisance  produces  more  advantage  for  other  purposes, 

381. 
injury  too  slight  to  support  an  indictment,  ib.  * 

weir  granted  by  the  crown  before  Edw.  1 — 382. 

indictment  for  obstructing,  385. 
liability  to  clear  the  passage  of,  ib. 
offences  upon,  within  the  admiral's  jurisdiction,  100,  101. 
ROAD. — See  tit.  Highway. 

private  set  out  by  act  of  Parliament,  no  indictment  lies  for  not  repairing, 

50. 
setting  a  person  on  a  footway  to  distribute  handbills  whereby  the  way  was 
impeded,  not  indictable,  51. 
so  throwing  skins  into  a  road,  and  causing  a  private  injury,  ib. 
ROBBERY, 

assault  with  intent  to  commit,  764,  et  seq. 
from  the  person, 

definition  of,  867. 

an  aggravated  species  of  larceny,  868. 

1  Vict,  c.  87,  s.  2,  robbery  attended  with  cutting  and  wounding,  867. 

s.  3,  robbery  attended  with  violence,  ib. 
s.  4,  robbery  by  threats,  ib. 
s.  5,  stealing  from  the  person,  868. 
s.  6,  assault  with  intent  to  rob,  ib. 
s.  7,  demanding  money  with  menaces,  ib. 
s.  9,  principals  in  the  second  degree,  and  accessories,  ib. 
s.  10,  hard  labour,  ib* 
s.  12,  meaning  of  the  word  "property,"  ib. 
of  the  felonious  taking,  869. 

amount  of  the  property  immaterial,  ib. 

but  it  must  be  of  some  value,  and  taken  from  the  peaceable 
possession  of  owner,  ib. 
the  taking  must  be  such  as  to  give  the  robber  the  possession  of 

the  thing  taken,  870. 
there  may  be  a  taking  in  law,  871. 

there  must  be  the  animus furandi  or  felonious  intent,  871,  et  seq. 
the  taking  is  sufficient,  if  it  be  in  the  presence  of  the  owner, 

873. 
the  taking  must  not  precede  the  violence  or  putting  in  fear,  874. 
of  the  property  being  taken  against  the  will  of  the  party,  ib. 
the  violence,  ib. 

the  degree  of  violence,  ib. 

violence  accompanied  by  some  colourable  and  specious  pretence, 

876,  et  seq. 
property  obtained  by  violence,  though  not  used  for  the  purpose,  ib. 
of  the  putting  in  fear,  879. 

of  the  fear  of  injury  to  the  person,  ib. 

it  may  be  presumed  though  the  party  go  to  meet  the  robber, 

&c.,  880. 
it  may  exist,  though  the  property  be  taken  by  a  pretence,  ib. 
of  the  fear  of  violence  to  the  child  of  the  party,  ib. 
of  the  fear  of  injury  to  the  property,  881. 

threat  to  tear  the  prosecutor's  mow  and  level  his  house,  ib. 


966  INDEX. 

ROBBERY— continued. 

prisoner  at  the  head  of  a  mob,  881. 
threat  of  destroying  house,  882. 
other  demands  admissible  in  evidence,  ib. 
of  the  fear  of  injury  to  the  character,  884. 
of  the  fear  of  being  sent  to  prison,  ib. 
the  fear  of  accusation  of  sodomitical  practices,  885,  ei  seq. 
principals  and  accessories,  900. 

presumption  of  repentance  in  one  of  several  engaged  in  a  com- 
mon design,  901. 
the  indictment,  902. 
the  words  "  feloniously  "  and  "  violently,"  *i& 

statement  of  the  place  where  the  robbery  was  committed,  904. 
using  the  maiden  name  of  prosecutrix,  where  she  had  married 
after  the  robbery,  ib. 
the  verdict,  905. 

may  be,  guilty  of  simple  larceny  only,  ib. 
ROMAN  CATHOLICS, 

marriages  of,  in  Ireland,  214. 
disturbance  of  worship  of,  303. 
ROPE-DANCERS, 

public  nuisances,  322.  325. 
ROUT, 

definition  and  description  of,  266.  272,  273. 
punishment  of,  289. 
ROYAL  FAMILY, 
marriages  of,  714. 


S. 

SACRILEGE, 

•   a  larceny  in  a  church  or  chapel,  accompanied  by  a  breaking  and  entering, 
by  7  &  8  Geo.  4,  c.  29—843. 

now  punishable  under  the  6  &  7  Wm.  4,  c.  4,  &  1  Vict  c  90,  ib. 

a  tower  is  parcel  of  the  church,  844. 

meaning  of  the  word  chapel,  ib. 

statement  of  property  in  indictment  for,  845. 

principals  in  second  degree,  and  accessories,  how  tried  and  punished,  ib. 
SAILOR. — See  tit.  Seamen,  and  Soldiers. 
SALVAGE, 

assaulting  persons  engaged  in,  769. 
SCANDAL  UM  MA  GNA  TUM, 

statutes  of;  238. 
SCOLD, 

common,  327. 
SCOTLAND, 

marriages  in,  212, 213. 

divorces  in,  188. 
SEA.— See  tit.  High  Seas. 

offences  committed  on,  94,  et  seq. — See  tit.  Piracy. 

high  and  low  water  mark,  100,  101. 
SEAMEN, 

riotously  preventing  the  loading,  &c,  of  vessels,  27  L 

authority  to  impress,  613. 
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SEAMEN— continued. 

killing  on  flight  of  party  impressed,  643. 
obstructing  from  pursuing  their  occupations,  770.  - 
master  of  vessel  forcing  on  shore  and  refusing  to  bring  home,  717. 
SENTINEL, 

murder  by,  in  preventing  approach,  614. 
SERVANT, 

not  excused  from  the  commission  of  a  crime  by  the  coercion   of   his 

master,  18. 
soliciting  to  steal  his  master's  goods,  a  misdemeanor,  47 
neglecting  to  provide  with  necessaries,  46. 
SESSIONS, 

order  of,  disobedience  to,  412. 
SHERIFF, 

neglect  of  duty  by,  how  punishable,  138. 
extortion  by,  how  punishable,  142.  144. 
not  to  let  his  bailiwick  to  farm,  1 48. 
undersherifF 

extortion  by,  143. 
sheriff's  officer, 

extortion  by,  ib. 
SHIP. — See  tit.  Seamen. 

in  service  of  foreign  state,  &&,  89. — See  tit.  Foreign  State. 

running  away  with,  &c.,  95. — See  tit.  Piracy. 

forcibly  entering  merchant  ships  and  destroying  goods,  &c.,  ib. — See  tit. 

Piracy. 
making  a  revolt  in,  when  piracy,  97. 
quarantine  by,  105.— See  tit.  Quarantine. 
commander  of,  assaulting  to  hinder  from  fighting,  769. 
shooting  at  a  ship  or  boat,  115.  118. 
putting  combustibles  on  board  without  notice,  321. 
SHIPWRECKED  VESSEL, 

assaults  on  officers  endeavouring  to  save  shipwrecked  property,  769. 
SHOOTING 

at  any  ship  or  boat,  officer,  &c.,  in  resistance  to  revenue  laws,  115,  118. 
at  persons  maliciously,  721,  et  seq. 

with  intent   to  murder,    maim,   &c,    or    resist  apprehension,  ib.y 
et  seq. 
SHOP, 

breaking,  &c,  and  stealing  therein,  865. 
punishment,  ib. 

principals  in  second  degree,  and  accessories,  866. 
the  shop  must  be  for  the  sale  of  goods,  865. 
SIGN  MANUAL, 

evidence  of,  452. 
SIGNALS, 

making  lights,  &c,  on  shore,  as  signals  to  smugglers,  113,  114. 
SLANDER.— See  tit  Libel. 

slanderous  words,  when  indictable,  220.  240,  241. 
statutes  of  Scand.  Mag.y  238. 
SLAVES, 

dealing  in  slaves,  163,  et  seq. 
5  Geo.  4,  c.  113—163. 

dealing,  &c,  in,  on  the  high  seas,  piracy,  &c.,  163,  et  seq. 
seamen  serving  in  slave  ships,  guilty  of  a  misdemeanor,  166. 
offenders  informing  within  a  certain  time,  exempted,  166. 
trial  of  offences,  167. 
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SMALL-POX, 

exposing  a  person  affected  with,  in  a  place  of  public  resort,  indictable, 

108,  109. 
inoculating  for,  whether  indictable,  108. 
house  for  reception  of  patients,  whether  a  nuisance,  109. 
persons  inoculating  liable  to  penalty,  ib. 
SMUGGLING, 

definition  of,  111. 

killing,  by  firing  at  smuggling  vessel  to  make  her  bring  to,  644. 
offences  of. — See  tit.  Revenue  Laws. 
SOCIETIES,  - 

illegal,  272,  etseq. — See  tit  Unlawful  Assemblies. 
SODOMY, 

definition  of  offence,  698. 
punishment  by  9  Geo.  4,  c.  31,  s.  15—698. 
aiders  and  accessories,  691.  699.    ' 
indictment  and  evidence,  699. 
proof,  of  carnal  knowledge,  698. 
attempt  or  soliciting  to  commit,  700. 
SOLDIERS  AND  SAILORS, 

serving  foreign  states,  87,  et  seq. — See  tit.  Foreign  States. 
seducing  to  desert  or  mutiny,  92,  et  seq. 
mutiny  act,  3  Vict  c  6—90. 
37  Geo.  3—92. 

seducing  to  mutiny, — trial,— indictment,  93. 
sailor  in  a  sick  hospital,  within  the  act,  92. 
57  Geo.  3—93. 
1  Geo.  1,  ib. 

persuading  soldiers  to  desert,  ib. 
consequence  of  desertion  to  the  party  deserting,  ib. 
SPENCEAN, 

societies,  unlawful  assemblies,  281. 
SPIRITUAL  PERSON, 

taking  land  to  farm,  to  forfeit  ten  pounds  by  21  Hen.  8,  but  not  indict- 
able, 51. 
SPRING  GUN, 

7  &  8  Gteo.  4,  c.  18. 

8;  1. — persons  setting  or  placing  spring  guns,  man  traps,  &c.,  guilty  of 

a  misdemeanor,  784. 
s.  2. — proviso  for  traps  of  destroying  vermin,  ib. 
s.  3. — persons  permitting  guns,  traps,  &c,  set  by  others  to  continue, 

deemed  to  have»set  the  same,  ib. 
s.  4. — proviso  for  guns,  traps,  &c,  set  for  the  protection  of  dwelling- 
houses,  ib. 
STABBING. 

maliciously  with  intent  to  murder,  &c,  721.  728,  et  seq. 
STAGE  CPACHES, 
nuisances  by,  349. 
STAGE  COACHMEN, 

furious  driving,  &c,  of,  783, 
overloading  their  coaches,  654,  n.  (*.) 
STATUTE, 

offences  created  by,  49. 

when  indictable,  49,  50. 
whennoti  ndictable,  50,  51. 

rule  as  to  whether  the  prescribed  mode  o£  proceeding  is  tingle  or 
cumulative,  ib.,  ib. 
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STATUTE  —continued. 

what  words  in,  create  a  felony,  44. 

disobedience  to,  46,  49,  50. 

to  obstruct  the  execution  of  powere  granted  by,  is  an  offence  at  common 
law,  50. 
STEALING.— See  tit.  Laecbht. 

in  a  dwelling-house,  858.— See  tit.  Dwelling-house. 

in  a  building  within  the  curtilage,  860.— See  tit.  Cubtilaoe. 

in  any  shop,  warehouse,  or  counting-house,  865. 

from  person,  under  circumstances  not  amounting  to  robbery,  868. 
STEAM  ENGINES, 

nuisances  by,  331. 

regulations  of,  1  &  2  Geo.  4—331, 
STERLING  COIN, 

what  is,  54,  55. 
STOLEN  GOODS, 

taking  reward  for  helping  a  person  to,  132. 

advertising  a  reward  for  the  return  of,  ib. 
SUBJECTION 

to  the  power  of  others,  when  an  excuse  for  committing  a  crime,  17. 
SUING  . 

'  in  the  name  of  a  fictitious  plaintiff,  185. 
SUMMARY  CONVICTION, 

punishment  of  common  assaults  upon,  760. 
SURETY  OF  THE  PEACE, 

arresting  one  to  compel  him  to  give,  598,  n.  (r). 

T. 
TITLES, 

pretended,  buying  and  selling,  180. 
TOWING-PATH, 

effect  of.an  act  to  make  a  new  course  for  a  river  upon,  346. 
public  have  no  right  to,  at  common  law,  378v  * 

TRADE, 

offensive,  carrying  on,  when  a  nuisance,  318. 
TRANSPORTATION, 

punishment  sanctioned  only  by  statutes,  442. 

but  assisting  felons  sentenced  to  it  to  escape,  makes  the  parly  an 

accessory  at  common  law,  ib. 
earliest  statutes  concerning,  ib.,  n.  (a.) 
5  Geo.  4,  c.  84,  ib.,  et  seq. 

s.  1.  all  persons  sentenced  or  ordered  for  transportation  to  be  placed 

under  its  provisions,  442.  ? 

s.  2.  offenders  adjudged  for  transportation,  to  be  transported  under 
its  provisions,  443. 

also  offenders  receiving  a  conditional  pardon,  ib. 
s.  3.  places  of  transportation,  how  appointed,  ib. 

contracts  for  transportation,  ib. 
s.  10.  places  of  confinement  in  England,-  444. 
s.  13.  employment  of  convicts  out    of  England  under  a  superin- 

tendant,  &c.,  445. 
s.  15.  power  and  duties  of  the  superintendant,  ib. 
s.  17.  convicts  adjudged  to  transportation,  or  pardoned  conditionally 

m  courts  out  of  the  United  Kingdom,  446. 
s.  22.  offenders  ordered  to  be  transported,  &c,,  and  being  afterwards 
at  large  without  lawful  cause,  ib. 
may  be  tried,  where,  ib. 

VOL.  I.  RBB 


970  INDEX. 
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persons  rescuing,  or  attempting  to  rescue  them,  447.— See  also 

438,  440,  and  tit.  Escape,  Rescue! 
reward  on  conviction,  447.        »  • 
8.  24,  evidence  of  conviction  and  sentence,  ib. 
56  Geo.  3,  c.  63,  and  59  Geo.  3,  136—448. 

escapes  and  attempts  to  escape,  of  convicts  sentenced  to  transporta- 
tion and  confined. in  the  Millbank  penitentiary,  ib. 
persons  rescuing  them,  or  aiding  or  permitting  their  escape,  ib. 
trial  for  such  offences,'  449. 

evidence  of  order  of  commitment,  ib. 
1  &  2  Vict,  c.  82.  Offenders  breaking  prison  at  Parkhurst,  ib. 
4  &  5  Vict.,  c.  2.     (Mutiny  Act,)  &c,  450. 

persons  returning  from  transportation  after  sentence  by  a  court  mar- 
tial, ib. 
30  Geo.  3,  c.  47—451. 

remission  of  term  of  transportation,  ib. 
6  Geo.  4,  c.  69 — ib. 

offences  of  transports  sent  to  labour  in  the  colonies,  ib. 
points  decided  on  former  statutes,  ib*,  et  seq. 

indictment  and  certificate  of  former  conviction,  451. 
evidence  of  the  day  of  prisoner's  discharge,  452. 
evidence  of  a  sign  manual,  ib. 

as  to  the  offender  being  referred  to  his  original  sentence  of  transpor- 
tation, ib.  453. 
poverty  and  ill  health  a  lawful  excuse  for  not  having  quitted  the 
kingdom,  454. 
TREASON.— See  tit.  Petit  Treason. 
TRESPASS, 

not  in  general  indictable,  53. 
TUMBLING, 

not  an  exhibition  within  10  Geo.  2—324,  n.  (q)       '  '  -"* 
TURNPIKE-ACT.— See  tit.  Highway. 
TURNPIKE-KEEPER, 

question  of  tolls  not  triable  on  an  indictment  against  for  extortion,  143. 

U. 
UNDER-SHERIFF, 

extortion  by,  indictable,  143. 
UNLAWFUL  ASSEMBLY, 
definition  of,  272. 

instances  of  what  amounts  to,  272,  273. 
statutes  concerning,  274,  et  seq. 
1  Geo.  1,  st.  2,  c.  5. 

twelve  persons  or  more  not  dispersing  after  being  commanded 
by  justice  of  peace,  &c.,  by  proclamation,  274. 
form  of  proclamation,  275. 
39  Geo.  3,  c.  79—277. 

certain  societies,  (United  Englishmen,  &c.)  suppressed,  ib. 
societies  taking  unlawful  oaths,  &c.,  ib. 
corresponding  societies,  278. 
60  Geo.  3,  &  1  Geo.  4,  c.  1—279. 

meetings  for  the  purpose  of  military  exercise,  ib. 
57  Geo.  3,  c.  19, 
60. 


17  Geo.  3,  c.  19,] 

0.  Geo.  3,  &  >  280,  et  seq. 

1  Geo.  4.  c.  6,    J 


enactments  as  to  meetings  on  pretence  of  deliberating,  &c.,  on 
public  grievances,  (expired),  280. 
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UNLAWFUL  ASSEMBLIES— continued. 

enactments  (perpetual)  of,  57  Geo.  3,  c.  19, — 280,  et  seq. 
meetings  near  Westminster  Hall,  280. 
societies  taking  unlawful  oaths,  &c.,  Spenceans,  &c.,  281. 
societies  electing  committees,  delegates,  &c.,  ib. 
act  not  to  extend  to  freemasons,  or  others,  282. 

33  G«o.  3,  c.  29,  1      „fto 
4  Geo.  4,  c.  86,  J  ~"i50*- 

unlawful  societies  in  Ireland,  t&. 
39  Geo.  3,  c.  79,— ib. 

debating  societies,  &c.  ib. 
13  Car.  2,  st.  1,  c.  5— 285. 

tumultuous  petitioning,  ib. 
evidence  upon  an  indictment  for  a  conspiracy  in  unlawfully  assembling  to 
excite  disaffection,  288. 
declarations  of  the  parties  assembling,  289. 
UNLAWFUL  SPORTS, 

death  by,  638. 
«  UNLAWFULLY  AND  INJURIOUSLY** 

These  words  in  an  indictment  preclude  all  legal  excuse,  108,  109. 
UNWHOLESOME  FOOD, 

indictment  for  selling,  109,  110 
USURY, 

definition  of,  458. 

offence  at  common  law,  ib. 

offence  by  statutes,  ib. 

12  Ann.  st.  2,  c.  16. — 459. 

indictment  on  this  statute,  460. 
not  to  be  tried  at  quarter  sessions,  461. 
evidence,  ib. 
3  &  4  Wm.  4,  c.  98,  and  2  &  3  Vict.  c.  37,  excepting  certain  bills 

and  notes  from  the  usury  laws,  459. 
17  Geo.  3,  and  53  Geo.  3 — 461. 
infants  granting  annuities,  ib. 

acting  as  solicitor  in  such  cases,  462. 
competency  of  witnesses,  ib. 
not  necessary  to  prove  the  exact  sum  laid,  ib. 
proper  question  for  the  jury,  ib. 

• 

V. 

VAGRANT  ACT, 

5  Geo.  4,  apprehension,  &c.,  of  persons  under,  &c..  608,  n.  (r.) 

W. 

WAGER.— See  tit.  Gaming. 

what  wagers  are  within  statute  9  of  Ann.  c  14 — 456. 
WAREHOUSE, 

breaking,  &c.,  and  stealing  in,  865. 
WARRANT, 

where  it  may  be  executed,  615. 

must  be  executed  by  the  person  named  in  it,  or  by  some  one  in  his 
presence,  ib. 

as  to  the  time  it  continues  in  force,  616. 

falsity  of  the  charge  no  answer,  617. 

requisites  of  a  warrant,  618. 

party  to  be  apprehended  must  be  properly  described,  618,  619. 

blank,  illegal,  619,  et  seq. 
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WATCHMAN, 

power  o(  to  arrest,  &a,  601,  n.  (z.) 
WATERMAN, 

receiving  an  undue  number  of  persons  in  his  boat.  653. 
WAY. — See  tit.  Highway. 
WEAPON, 

offensive,  what  shall  be  deemed,  118,  et  seq.  474. 
WEIRS, 

in  rivers,  when  nuisances,  &c.,  379. 
WIFE. — See  tit.  Feme  Covert. 
WILL, 

defect  of,  1. — See  tit.  Capability. 
WITNESS, 

dissuading  from  giving  evidence,  183. 

the  true  wife  not  a  witness  in  bigamy,  218. 

surveyor  of  highways  and  inhabitants  of  parish,  when  competent,  370. 

prosecutor  a  witness  for  the  prosecution  on  indictments  for  nuisance  to 

highway,  ib. 
inhabitants  of  counties  in  prosecutions  for  not  repairing  bridges,  406. 
party  ravished  in  rape,  688. 

child  admissible  on  indictment  for  carnal  knowledge,  694. 
women  forcibly  taken  away  and  married,  witness  against  offender,  709. 
WOMEN, 

procuring  abortion  of,  671. 

forcible  abduction  and  unlawful  taking  away  of,  701,  et  seq. 
offences  at  common  law,  701. 
offences  by  statute,  702. 
9  Geo.  4,  c.  31,  s.  19. 
abduction  from  motives  of  lucre,  702. 
taking  away  with  intent,  sufficient,  703. 
the  taking  must  be  from  motives  of  lucre,  708. 
accessories,  702. 

construction  of  the  3  Hen.  7—702. 
county  in  which  the  6ffence  is  committed,  703. 
indictment,  709. 

evidence  of  the  woman  carried  away,  709. 
taking  away  a  maid  under  sixteen  from  her  father  or  guardian,  710. 
construction  of  4  &  5  Ph.  and  M.,  711. 
Irish  statutes,  715. 
clandestine  marriages,  712. 
assault  by  taking  indecent  liberties,  752. 
WORDS* 

of  indictable  slander,  220,  et  seq. 
slanderous  words,  220,  221. 
speeches  of  members  of  Parliament  privileged,  225. 
blasphemies  and  profane  scoffing,  230,  231. 
performance  of  an  obscene  play,  233,  n.  (#). 
seditious  words,  234. 
publishing  false  news  or  tales,  ib. 
contemptuous,  to  the  judges  of  the  superior  courts,  238. 
spoken  of  or  to  inferior  magistrates,  239,  240. 
spoken  of  or  to  a  private  individual,  not  indictable,  240. 
will  not  make  an  affray,  292. 
WOUNDING,  729,  et  seq. 
WRECK.— See  tit.  Shipwrecked  Vessel. 
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